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The committee met at 0910 in room 228. 


LAND USE PLANNING 
AND PROTECTION ACT, 1995 


LOI DE 1995 SUR LA PROTECTION 
ET LAMENAGEMENT DU TERRITOIRE 


Consideration of Bill 20, An Act to promote economic 
growth and protect the environment by streamlining the 
land use planning and development system through 
amendments related to planning, development, municipal 
and heritage matters / Projet de loi 20, Loi visant a pro- 
mouvoir la croissance économique et a protéger |’envi- 
ronnement en rationalisant le systeme d’aménagement et 
de mise en valeur du territoire au moyen de modifications 
touchant des questions relatives a l’aménagement, la mise 
en valeur, les municipalités et le patrimoine. 

The Chair (Mr Steve Gilchrist): Seeing a quorum 
present, I call the meeting to order. 

Mr Ernie Hardeman (Oxford): After further consul- 
tation, the government is still of the opinion that the 90 
days in Bill 20 is appropriate rather than extending to 120 
days. If an application is not proceeding and local council 
is not in the process of making a decision, we do not feel 
it appropriate that the applicant should have to wait 120 
days before they would be allowed to appeal it to the 
Ontario Municipal Board. We feel that if the application 
was proceeding, it would be to the advantage of all 
concerned not to proceed with the appeal, but we do 
think the option should be there if things were not 


proceeding in the appropriate manner. So we will not be 


supporting the amendment. 
The Chair: Any further discussion on that motion? 
Mr Jean-Marc Lalonde (Prescott and Russell): You 
say that the developer will have to proceed with the 
appeal to the OMB, but you have to remember that it is 
going to incur some costs to the municipality to go to the 
OMB. This is what we’re looking at. If the municipality 


_ has to hire a consultant and then hire planners to be in 
_ front of the OMB after, it’s going to be a cost added. 


One thing I said yesterday is that most of the munici- 


palities have a bylaw that has a set fee for a zoning 


amendment or official plan amendment. They will have 


to come up with a new bylaw to change the fee or 


change the text within their bylaw that if it goes to the 
OMB, additional costs will be added to the bill. 

Ms Marilyn Churley (Riverdale): Mr Lalonde makes 
a very good point, and it was made yesterday. For what 
reason does the minister not want to reconsider this? I 
mean, he makes a very good point, and obviously 
government members felt as well that a good point was 
being made here. Perhaps you explained it in your 





opening remarks about this, but I still don’t understand 
why you’re not willing to consider this. 

Mr Hardeman: As to the cost of the application or the 
cost to the municipality of going to the Ontario Municipal 
Board, the cost of doing that would be identical whether 
it was done at the 90-day deadline or whether it was done 
at the 180-day or the 120-day deadline, for that matter. 
The reason the government feels it inappropriate to 
extend that is that we believe that in situations where 
council is not prepared to make a decision, 90 days for 
seeing whether they are or are not going to do that is 
sufficient time. 

In those situations where the process is under way but 
is being delayed for certain studies or certain things that 
the planning department is doing that they could not 
accomplish in the 90 days, there would be absolutely no 
benefit to anyone requesting to go to the OMB because 
they have reached a 90-day deadline. They would in all 
probability carry on in that process to reach a conclusion 
so council could make a decision. There would be no 
benefit to anyone to taking a no decision from council 
and going to the Ontario Municipal Board unless they 
were convinced that they could not proceed in a timely 
fashion with the local municipality. 

We see this as a way of shortening the time frame but 
not really penalizing anyone in the process. 

Mr Lalonde: In the past, some municipalities had a 
hard time to meet those 180 days, and I agree with the 
PA, Mr Hardeman, that probably a municipality didn’t 
proceed fast enough; they just kept putting it to the side. 
But cutting it down by half, 50%, from 180 days to 90 
days, we think is going a little bit too far. 

The Chair: Any further comment? Seeing none, I'll 
put the question. All those in favour of the amendment? 
Those contrary? I deem the amendment to fail. 

I believe there were successful amendments to section 
9, so I’ll put the question. Shall section 9 carry as 
amended? All those in favour? Contrary? That section 
carries. 

Seeing no amendments put forward for sections 10 
through 12, are there any comments, questions or sugges- 
tions for sections 10 through 12? 

Seeing none, I’1l put the question. All those in favour 
that sections 10 through 12 carry? Contrary? Those 
sections carry. 

Are there any comments, questions or suggestions 
regarding section 13? 

Mr Hardeman: I move that clause 22(1)(a) of the 
Planning Act, as set out in section 13 of the bill, be 
struck out and the following substituted: 

“(a) forward a copy of the request and the information 
and material required under subsection (4) to the appro- 
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priate approval authority, whether or not the requested 
amendment is exempt from approval; and.” 

Ms Churley: Okay, tell us what that means. 

Mr Hardeman: This is a consequential amendment to 
remove the phrase that the prescribed information is 
“required by council due to changes under subsection 
(4).” The current provision provides that upon receipt of 
a request to amend the official plan, the council shall 
forward the prescribed information material that a council 
may require by bylaw under subsection 22(4) to the 
approval authority. The provision that council may pass 
a bylaw before it can require the proponent to submit the 
prescribed information and material is to be removed 
from subsection 22(4) because it may give the erroneous 
impression that council can add to the prescribed infor- 
mation by bylaw. The provision will specify that the 
proponent must submit the prescribed information and 
material to council on a private official plan amendment 
whether or not the council passes the bylaw. The sub- 
mission of the prescribed information will trigger the time 
period for the right of appeal to begin. 

In simple terms, the prescribed information will be in 
the bill as that which is designated by the minister. The 
municipalities will not be able to increase the prescribed 
information which triggers the time starting for an appeal. 
When an applicant puts in an application with the 
ministry-prescribed information the clock starts to tick. 
The municipality cannot add information to that list and 
delay the starting of the time frame from the introduction 
of the application to the appeal period. 

Ms Churley: To be even more simplistic on this, can 
you give me an example, a very concrete example of a 
situation where that could happen and delay things? I 
don’t quite understand where this is coming from. 

Mr Hardeman: As the minister has prescribed this 
certain group of criteria that has to be met to be a 
completed application, the municipality may decide that 
it would require more on that application to make an edu- 
cated decision on that application. If it was a develop- 
ment application, it may require a market study for coun- 
cil to adequately make a judgement on that application. 
That would not be necessarily a required criterion in the 
list that the minister has prepared. This is to make sure 
that the time starts when they file the original application 
with the prescribed information, not with that information 
that the municipality has prescribed beyond that. 

Ms Churley: So within that time frame they can 
prescribe, but after that deadline that’s it? 

Mr Hardeman: No. The prescribed information from 
the minister is the only thing required by any applicant to 
Start the clock on an application. The municipality may 
require more information in the process of reviewing the 
application, but the time lines are ticking on. 

Ms Churley: But the clock starts there; I see. 
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The Chair: Any further comment? Seeing none, I’ll 
put the question. All those in favour of the amendment? 
Contrary? I deem the amendment to pass. 

Are there any further amendments to section 13? | 
think the NDP one is the next one there. 

Ms Churley: I move that clause 22(1)(b) of the 
Planning Act, as set out in section 13 of the bill, be 


amended by striking out “65 days” in the first line and 
substituting “120 days.” a 

This is again dealing with time frames, in this case for 
municipalities to deal with applications to amend the 
official plans. The current legislation provides that it must 
be referred to a public meeting after 120 days. The re- 
duced time frame neither permits adequate study of major 
changes to directions established by the municipal coun- 
cil, nor does it recognize official plans as documents with 
some degree of permanence. It assumes official plans can 
be constantly amended as though they have no long-term 
substance. While the change might seem to help stream- 
line the process, once again it’s going to lead to difficult 
and time-consuming debates about where exactly the 
municipality is headed. So time will be lost, not saved. I 
think it’s important that we bring the time frame back to 
120 days to permit for greater public participation. 

This comes back to the same argument I’ve made time 
and time again throughout this bill and that you’ll hear 
more of, that the public is not the problem here. Public 
participation, in my view and I think the public’s view 
and I’ll bet you in many municipalities particularly a 
developer’s view—things get held up at the bureaucratic 
level constantly. Reducing the time for public participa- . 
tion is just not fair. It’s not getting at some of the real 
problems. 

This is a case where once again throughout the bill 
you’re going to find out that you’re going to lose time, 
you’re not going to save time, so on both counts: You’re 
reducing time for public participation, and it’s not going 
to save time. If you look at it from the proper perspective 
here and see what’s really going on, you wouldn’t do 
this. I assume the parliamentary assistant is going to 
dispute that, and we’re not going to agree. 

I think Mr Sewell made it very clear after his extensive 
consultation and his really profound knowledge of how 
the system works and where the problems are. He has a 
tremendous amount of expertise in the area that we really 
should pay attention to. He’s convinced that time will be 
lost here, not saved. I don’t know if those comments 
were taken into account at all by the government when it 
looked at reducing this time frame. 

Mr Hardeman: I just want to point out that the time 
frame that’s being proposed to be extended is in fact the 
time frame to get to a public meeting. It is not an oppor- 
tunity to prohibit or to eliminate the public participation; 
it’s the time line between which a private amendment to 
the official plan is proposed and the time which the 
municipality has in order to call the public meeting for 
that public participation. So we think that the time line of 
the proposed time is appropriate. 

Mr Gilles Bisson (Cochrane South): With respect, 
parliamentary assistant, I think you’re looking at clause 
22(1)(b); we’re talking about clause 22(1)(a) here. Clause 
22(1)(a) is the “forward a copy of the request and the 
information and material...under subsection (4).” 

No. I apologize. I’m looking at the government motion. 
Excuse me. 

7 aa Hardeman: Thank you. I think my former remarks 
and. 

Mr Bisson: They do. 


Mr Hardeman: It is the time frame between the time 
that the clock started to tick on the amendment and that 
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the municipality must hold a public meeting for public 
participation. 

Mr Bisson: Okay. Now we’re on the clause that I did 
want to make a comment on. Just for clarification first, 
clause 22(1)(a) we haven’t dealt with yet, have we? The 
government motion. 

The Chair: Clause 22(1)(a)? 

Ms Churley: Yes. 

Mr Bisson: Is has been dealt with? 

The Chair: It was passed. 

Mr Bisson: I forgot to turn the page. Very good. 
Thank you. 

On the subsection 22(b) in regard to the 65 days, the 
question I would have is, what was the notice require- 
ment pre-Bill 163 for the public meeting? 

Mr Hardeman: I’m informed that it was 90 days in 
163. 

Mr Bisson: Okay. You’re saying it went from 90 days 
. to 120 days under Bill 163. 

Mr Hardeman: My apologies; a correction. It was 120 
days. 

Mr Bisson: So it stayed at 120 days. I thought so. The 
point here is that often, as you well know, when amend- 
ments to the official plan are sought because of a particu- 
lar development, one of the problems that we encounter 
is that there’s always somebody in the area who has 
views one way or another that they’d want to express in 
regard to the particular amendments that are being 
sought. My experience has been, in the communities I 
have deal with—allowing the proper amount of time for 
the public to be involved, number one, but more import- 
antly, I would say for the public to be informed only 
adds and strengthens the planning process to make sure 
that people have an adequate opportunity to find out that 
the public meeting is going to happen so that they’re able 
to prepare themselves to go there, they’re able to take a 
look at what the council is proposing on behalf of the 
applicant and are able to come together to that meeting 
with some understanding of what the issue actually is. 

I’m saying the gist of all this is that if you have a 
public meeting and it’s where people are just coming in 
off the mark—“TI just heard about it two days ago and 
I’m upset and I’m coming down in order to voice my 
opinion” —compared to trying to get people to come in 
with as much information as possible so that you can 
have a logical debate and a good presentation, I think the 
time required under 163 was not all that onerous at 120 
days. I think it only strengthens the process. People are 
able to come into that meeting much more informed. 
Often what happens, and I don’t know why this is—it’s 
just the way it is—most people tend not to find out about 
these things until fairly late into the process. I worry 
somewhat that the 65 days is going to be inadequate in 
allowing the public sufficient time to get prepared to 
come to the meetings and even to find out about them. 

The question I’m asking the parliamentary assistant 
is—I asked you this question earlier yesterday—do you 
believe that the planning process could be made stronger 
by greater public involvement? 

Mr Hardeman: No, I don’t believe that the planning 
process would be strengthened by removing public 
involvement. 


Mr Bisson: That’s not what I asked. What I asked 
was, do you not believe that the planning process is made 
stronger by public involvement? 
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Mr Hardeman: I believe Hansard will show that I did 
answer that question quite directly yesterday. 

Mr Bisson: And the answer is? 

Mr Hardeman: Yes. 

Mr Bisson: If your answer is yes, to have the public 
involved, number one, you need to have sufficient time 
for them to find out; and number two, to get ready so 
that they can properly understand the issue coming into 
the meeting. I’m trying to say to you that I’ve seen 
examples in my community where people have found out, 
even though the requirements—that’s why I asked the 
pre-163 issue. I can think of two projects, amendments to 
subdivision plans, where people came to the meeting, 
finding out maybe a week or two before, and that was at 
120 days. How are they going to find out within 65, is 
what I’m saying. 

Mr Hardeman: In the process, if the time lines would 
be changed—this is the time line that requires municipal- 
ities to hold that public meeting—if you lengthen that 
time line, it does increase the length of time involved in 
the planning process, but the notification times would 
also in all probability be extended. So the length of time 
that the public would have to participate, coming into the 
public meeting, would in all probability not be length- 
ened. They would find out about the application at the 
three-month interval as opposed to finding out at the one- 
month interval, and the public meeting would be held 
approximately the same distance from the notification and 
the public meeting. So we feel this is an improvement in 
the time line of getting an application approved. 

Mr James J. Bradley (St Catharines): It’s a problem 
for the public, but the background problem, I emphasize 
again for everybody concerned, is that all levels of 
government, including municipalities, are reducing staff. 
While I recognize we’re talking about something more in 
the public domain here, the preparation time available to 
the municipality is also reduced. I’m not convinced, with 
the drastic cuts we’re seeing in the Ministry of Municipal 
Affairs and Housing and other ministries, in the munici- 
palities themselves and in the various agencies, boards 
and commissions, that we’re wise in moving this time 
line as your bill suggests to the extent that you have 
suggested. There may have been a compromise some- 
where along the line that you might have found, but this 
is a fairly substantial movement on that date. I think 
you’re going to find problems arising as a result of this, 
which is why I support the motion. 

The Chair: Any further comments? Seeing none, I'll 
put the question. 

Ms Churley: Recorded vote. 


Ayes 
Bisson, Bradley, Churley, Lalonde. 


Nays 
Baird, Carr, Fisher, Galt, Hardeman, Murdoch, Smith. 


The Chair: I deem that amendment to fail. Any 
further amendments? 
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Mr Bisson: We have another motion, section 13 of the 
bill, clause 22(2)(b) of the Planning Act. 

I move that clause 22(2)(b) of the Planning Act, as set 
out in section 13 of the bill, be amended by striking out 
“65 days” in the first line and substituting “120 days.” 

I guess it’s the same argument. The government voted 
in opposition to the first amendment. They’re obviously 
going to vote opposed to this one. ‘ 

Just by way of example, I'll give you an idea of what 
we’re trying to get at here. The city of Timmins, in 
preparing to build a second river crossing across the 
Mattagami River was quite a public process. I would say 
all the people knew about that project for some 10 years. 
It was sought after first of all under a Conservative 
government, through Alan Pope as our sitting member at 
the time, it was sought through the Liberal government, 
it was sought finally through the New Democrats, and 
I’m glad to say we were able to deliver it. 

The point I’m getting at here is that even though this 
was a very public process where there was hardly 
anybody who did not know about this project going 
forward, it required a change to the official plan because 
of where they wanted to put the access roads coming into 
the bridge. They needed to change it because they were 
going to cut right across what was on the official plan a 
subdivision, so there needed to be some changes from 
residential to industrial, if I remember correctly. 

That’s why I asked the question a little while ago of 
how long it was pre-163. The notifications that were 
given to the public in order to come to the meeting, in 
order to take a look at them—if I remember correctly, 
that meeting took place shortly before I was elected, or 
just after 1990. There were I would say a lot of people 
who showed up at that meeting, but what really struck me 
was the number of people there who said they had only 
heard about this particular meeting within a fairly short 
period of time a couple of weeks before. 

I guess I come back to the same point again. With 
such a public project, which everybody knew was going 
on and didn’t find out about the notice of the meeting 
until two weeks before the 120-day deadline, I wonder 
how well people are going to be prepared to do that 
within 65. I would repeat the argument from Mr Bradley, 
that with the reduction in staffing that municipalities are 
going to have to do to their planning departments and to 
their municipalities overall because of provincial cuts, 
they’re really not going to have the staff to be able to 
deal with this adequately, to do the kind of outreach that 
happened at that time, where the city of Timmins was 
very proactive in getting the public involved. 

I didn’t convince you? 

Mr Hardeman: As the member said, I think it’s quite 
evident that this is an identical motion to the previous 
one as it relates to planning boards as opposed to council. 
I point out that in a previous amendment, to the act, that 
was dealt with, we have included the fact that we have a 
20-day period where the official plan amendment must be 
presented to the public prior to the meeting. I think that 
part of it makes this system far improved over Bil] 163, 
Where though there were longer days to call the public 
meeting, no information was mandated to be given to the 


public to help in their deliberations prior to that public 
meeting. 


Though the time frames are somewhat shorter, we 
think that the involvement of the public will be increased 
and their ability to deal with the application will be 
increased because they will be provided with information 
prior to that meeting. ore 

Mr Bisson: I hear what you’re saying, but I think it’s 
not a bad idea with regard to the other amendment you 
put forward with regard to requiring the information that 
has been put forward. 

I just want for the record to show that I really believe 
you need to have, and that for good planning to happen 
there has to be, public participation, and to have public 
participation, you need to have adequate time to get 
people to organize and mobilize and come to those 
meetings. 

The Chair: Any further comment? Seeing none, I’ll 
put the question. All those in favour of the amendment? 
Contrary? That amendment fails. 

Mr Hardeman: I move that subsection 22(4) of the 
Planning Act, as set out in section 13 of the bill, be 
struck out and the following substituted: 

“Prescribed information 

“(4) A person or public body that requests an amend- 
ment to the official plan of a municipality or planning - 
board shall provide the prescribed information and 
material to the council or planning board.” 

This a clarification for dealing with the prescribed 
information, as prescribed by the minister, that it must be - 
provided for the clock to start to tick on an application, 
that the municipality cannot by bylaw require further 
information, but the proposal or the private amendment 
must provide all that required information in its applica- 
tion. 

The Chair: Any further comment? All those in favour 
of the amendment? Contrary? That amendment is deemed 
passed. 

Mr Bradley: I move that subsections 22(4) and (5) of 
the Planning Act, as set out in section 13 of the bill, be 
struck out and the following substituted: : 

“Required information 

“(4) A council or a planning board may require a 
person or public body that requests an amendment to its 
official plan submit such information and material as the 
council or board considers necessary to determine the 
matter.” j 

Mr Hardeman: On a point of order, Mr Chairman: I 
believe that’s a resolution or amendment totally contrary 
to the amendment that was just passed. 

Mr Bisson: What should have happened is that we 
should have dealt with the Opposition motion first, and 
then the government motion. I think there’s been a bit of 
a slipup here. 

Mr Bradley: What happened was, in our chronologi- 
cally ordered one, the government amendment came first, 
so I let the government amendment come first. 

Mr Bisson: That’s how we ended up that situation. 

Mr Bill Murdoch (Grey-Owen Sound): What you’re 
Saying 1s you want to use yours instead of ours. 

Ms Churley: Well, the difference is, it gives council 
discretion. 


The Chair: The clerk informs me it can be considered. 
Mr Bradley. 
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Mr Bradley: All right, I will proceed with the little 
speech on it. 

This motion allows municipalities to determine by 
bylaw what constitutes a complete planning application 
with regard to an official plan amendment. The existing 
act and the Ministry of Municipal Affairs and Housing 
can determine in part what constitutes a complete applica- 
tion. 

Currently, a complete application as defined does not 
include enough information for council to make an 
informed decision on the planning merits of an applica- 
tion. For example, a preliminary storm water management 
report is not prescribed information for subdivision 
applications, nor is a soil study if the site was formerly 
used for industrial purposes. 
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In such instances, how can a municipality make a 
sound decision that safeguards the interests of the com- 
munity and the environment? When presented with an in- 
adequate application, the time limits prescribed in the act 
will continue to run, and a proponent may then appeal to 
the OMB if a decision has not being made. 

Municipalities must have the authority to pass a bylaw 
setting out what information is required for a complete 
application in addition to the legislated and provincial 
prescribed information. This will ensure better and appro- 
priately local implementation of planning decisions. Nei- 
ther Bill 20 nor Bill 163 achieve the intent of the com- 
plete application content to reduce the number of files 
contained within the planning system that contain inade- 
quate information and to make it clear to applicants what 
will be required in the application. 

Municipalities were simply asking that municipalities 
be able to pass an additional bylaw setting out the 
information that’s required for a complete application in 
addition to what the province prescribes, and I think most 
municipalities would appreciate that opportunity. 

The Chair: Further comment? Seeing none, I’ll put the 
question. All those in favour of the amendment? Those 
opposed? I deem the amendment to fail. 

Mr Hardeman: I move that subsection 22(6) of the 
Planning Act, as set out in section 13 of the bill, be 
amended by striking out the portion that precedes clause 
(a) and substituting the following: 

“Refusal and timing 

“(6) Until a council or planning board has received the 
prescribed information and material required under 
subsection (4) and any fee under section 69,” 

This is a consequential amendment as a result of the 
amendment to subsection 22(4), as discussed previously. 
That amendment clarifies the proponent needs only to 
submit the information and material prescribed by 
provincial regulation to trigger the time period for the 
right of appeal to begin. 

Mr Bisson: It’s only the prescribed information that’s 
being requested, just be more specific. 

Mr Hardeman: Yes, it is. 

Mr Bradley: Even though, as the parliamentary assist- 
ant points out, this is contrary, or it could be considered 
to be contrary, to the motion I presented, because it has 
some merits to it, I’ll be supporting it. This is very 
technical when you get into this. It’s not as attractive as 


the motion that the official opposition suggested, but 
there is sufficient merit in it that we will support it. 

The Chair: Further comment? All those in favour of 
the amendment? Contrary? I deem the amendment passed. 

Mr Bisson: I move that subsection 22(7) of the 
Planning Act, as set out in section 13 of the bill, be 
amended as follows: 

“1. By striking out “45 days” in clause (a) and substi- 
tuting “90 days.” 

“2. By striking out “45 days” in clause (b) and substi- 
tuting “90 days.” 

“3. By striking out “90 days” in clause (c) and substi- 
tuting “180 days.” 

“4. By striking out “90 days” in clause (d) and substi- 
tuting “180 days.” 

I guess this comes back to the work John Sewell did 
in regard to the extensive consultation that happened at 
the time leading up to Bill 163, and I think what expert 
people, more learned in this field than us, had to recom- 
mend is that there needs to be sufficient time for the 
work to be done. What happens is, our amendment would 
restore the existing Planning Act time frame, after which 
an appellant for the OPA can bypass council and go right 
to the OMB. It says that 45 days is not enough, so we 
need to go back to the 90, or in the case of a planning 
board, from 90 to 180. This applies where councils have 
not moved quickly enough to call the public meeting. 

Councils need more time to do the job properly. Piling 
up applications at the OMB ultimately won’t save time, 
itll just bump the problem up to the next level of 
government and really deny local democracy to happen 
when it comes to the work that needs to be done. It 
seems to me what we’re going to end up with is sort of 
like an automatic referral to the OMB if we don’t have 
sufficient time for the local councils to deal with the 
application. It’s like we’ve mentioned on a number of 
occasions, municipalities, it’s no big secret, have—the 
city of Timmins, for an example, has lost over 40% of its 
provincial transfers over the next couple of years due to 
provincial cuts. 

In talking to mayor and council and administration of 
the city of Timmins, they know that in the end it’s going 
to mean they’re going to have to reduce staff. If they 
don’t have the amount of staff necessary in the planning 
department to deal with all the applications, it seems to 
me they are going to be even more pressed to try to meet 
the time lines set out under what you’re trying to do 
under Bill 20. 

We can all support the idea that you want to be able to 
streamline and make things faster, but if you don’t have 
the staff to deal with the applications, you’re going to get 
quite the opposite happening here, it seems to me. You're 
going to have people going automatically to the OMB 
after 45 days on the basis that the planning department 
hasn’t had the time to do the work, and rather than 
allowing the local council to do their work and try to 
make local democracy work, you’re going to end up with 
things just automatically being referred to the OMB. 

I’d like to know your view on it. Do you recognize 
that can happen? It probably will most definitely happen. 

Mr Hardeman: We do not believe it will increase the 
applications going to the OMB. We think the time lines 
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are appropriate in dealing with the streamlining of the 
process, recognizing that if we don’t streamline the pro- 
cess and get the applications approved, and encourage 
development and increasing the economy, we will end up 
with having to lengthen the time frame, if we're using 
your analysis, because we will keep going where the 
municipalities will have to keep laying off more and 
more people because they do not have the ability to in- 
crease development and the growth of their community, 
as is necessary. There is a holdup in that process and we 
really are convinced that those time lines and the process 
have to be streamlined to get development on the move 
again. 

Ms Churley: That’s BS. 

Mr Bisson: Took the words right out of my mouth. 
Ms Churley: I guess that’s unparliamentary, isn’t it? 
Must I withdraw? 

Mr John R. Baird (Nepean): That’s that acronym 
stand for? 

Mr Bisson: Bullshit. 

Ms Churley: Determine for yourselves. The public 
participation is not the problem. I keep telling you that. 
I can assure you this is going to be a problem. I would 
like to know what you base this figure on. How did the 
ministry, the minister, the officials, come up with this 
time frame? Do you have any proof that it’s going to 
work, that the staff are going to be there to do the docu- 
mentation, the work? What do you base it on? 

Mr Hardeman: The time frame is based on looking at 
the process and trying to find places where the process 
can be streamlined to increase the ability of the economy 
to build. I suppose it’s fair to say that all numbers are 
somewhat subjective. Someone has to look at the applica- 
tions that are presently going through the system and 
decide where we could reduce the time lines and make 
the system still as effective as it is today. 

I point out that in these time lines the applications are 
on private official plan amendments. No individual or 
applicant putting forward a proposal that was being 
processed but was not quite completed by the deadline 
would see it to their advantage to appeal to the Ontario 
Municipal Board and start from square one, so in all 
probability, if things were progressing but not completed, 
the applicant would not appeal to the OMB. In applica- 
tions that are being unduly held up or where an applicant 
felt there was no ability to see that dealt with in the 
foreseeable future, it seems appropriate not to wait 90 
days as opposed to 45 days. If the application is not pro- 
ceeding and it is going to end up going to the Ontario 
Municipal Board, we feel the process and the public 





would be better served by having that proceed at that 


time. 

Mr Bisson: I'd just come back that if your belief is 
that you’re going to slow down economic development in 
a community on the basis of moving this from 45 to 120 
days, I think you’re— 

Interruption. 

Mr Bisson: I don’t know if I’m going to wait for this 
to stop. I’m used to working in high-noise areas. 

Mr Hardeman: It may not be as loud at that end, but 
I can’t hear you at this end. 


The Chair: The committee stands recessed for five 
minutes. 


The committee recessed from 0953 to 0954. 

The Chair: Let’s proceed, shall we? I call the meeting 
back to order. Mr Bisson, you have the floor. 

Mr Bisson: I’m waiting for the parliamentary assistant 
to get back. 

Interjection. 1 

Mr Bisson: I recognize that my good friend from 
Grey-Owen Sound doesn’t find this matter to be very 
important to the public good, but some of us understand 
that proper planning is something that’s important in this 
province. 

If the parliamentary assistant believes that a clause 
going from 45 to 120 days or 90 days to 180, depending 
on the situation, is going to hamper economic develop- 
ment and curtail the municipal tax base, I think you’re 
really mistaken. I make the plea once again that this is an 
“T told you so” kind of amendment here. What’s going to 
end up happening, and I think you need to realize, is that 
people will end up bumping things up to the OMB 
automatically at the 45-day level, rather than trying to 
work out their differences if they had been given 
adequate time to do it in the first place. I think you’re 
going to end up with more objections at the OMB by 
moving in this direction, quite contrary to what you’re . 
trying to achieve. We just have that on the record, and I 
look forward to raising that in the House a couple of 
years down the road. 

Mr Bradley: I would make a similar argument. One of 
the problems I’ve found, just from my own personal 
observation—I don’t want to offend anybody per- 
sonally—that when dealing with the government, the 
problem is we’re dealing with ideology as opposed to 
practicality. I remember that the Davis administration, 
when we were sitting in opposition, was very practical on - 
motions of this kind. We’re talking about the practicality 
of this, and your government appears to be ideologically 
committed to absolutely streamlining, and if anything 
varies from that, somehow it can’t be right. 

You have to look in this bill at the practicalities of it 
in the Planning Act. Although it’s unfair to do so, I’d like 
to hear from the member for Middlesex, who is the only 
member here, I think, who is a professional planner and 
who has some expertise and some direct experience, 
whether he believes—and perhaps he’s not in a position 
to say if it’s contrary to government policy; I understand 
that. But I’d be interested in his observation, if he can 
make one, as to whether he thinks the time lines the 
government is suggesting in this legislation can be met by 
a municipality. You were with London, I believe, Mr 
Smith. Is it possible to hear from Mr Smith? Perhaps he 
doesn’t want to, and I understand that. 

Interruption. 

The Chair: It worked last time to call a recess. The 
committee stands recessed for five minutes. 

The committee recessed from 0957 to 1005. 

The Chair: I don’t think we can wait any longer. I 
call the meeting back to order. I believe Mr Bradley had 
posed a question, but as he’s not here, I don’t know if 
it’s all that apropos. 

Mr Bisson: We’re still on 22(7), right? 

The Chair: Yes. 

Mr Bisson: To finish what we were saying before, I 
think what’s going to happen here is that over the longer 
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term you’re going to get quite the opposite effect from 
what you’re looking for in regard to keeping stuff away 
from the OMB. If the intent of the bill is to allow the 
local level of government to deal with planning issues, 
your idea of going down to 45 days will go contrary to 
that. What’s going to end up happening is that, once the 
time lines expire, people are automatically going to bump 
it up to the OMB, not giving the municipality the oppor- 
tunity to deal with the concerns raised. You know as well 
as I do that the vast majority of things are dealt with 
locally when given the chance. This is an “I told you so,” 
as we Said a little while ago. We’ll talk about this in a 
- couple of years. 

Mr Lalonde: I am referring to the submission pres- 
ented by the county of Oxford council on February 27 in 
London. I feel they have a very competent planner over 
there, and they stressed that the time frame was really 
tight in there. I’m going to read what is written on 
page 4: 

“The purpose of the change to the application process- 
ing time frames is to streamline the development approval 
process. These time frames are tight, particularly when 
the proposals are large, complex or problematic. Success- 
ful implementation of these approval time lines will be 
dependent upon: 

“(1) Proponents providing at the time of the application 
submission all the information required to adequately 
access the technical merits of the proposal; and 

“(2) The establishment of an efficient and timely 
administrative process for soliciting comments from all 
the relevant provincial agencies.” 

It goes on, and then in the last part of the second 
paragraph, this is the most important part: 

“Unless municipalities have the ability to require that 
sufficient information necessary to adequately process the 
application is received when the application is submitted, 
the abovenoted time frames are unrealistic. Without 
complete application information submitted up front in 
the process, municipalities could be forced to refuse 
applications on the basis of lack of technical merit to 
achieve the proposed time frames.” 

I think that part is very important. They could send it 
back and say, “We don’t have enough information.” This 
is going to repeat and repeat again, because I think this 
is the tool for the municipality to get out of that 90 days 
as spelled out in the bill. 

Mr Hardeman: | would just point out that the govern- 
ment agrees with the statement read into the record in 
that the time frames are important, and all the participat- 
ing parties will have to work to achieve those time lines. 

I also want to point out that the amendment we’re 
presently dealing with, in reducing the 90 to 45, is the 
need for municipalities to call a public meeting for the 
public participation in a private OP amendment. This is 
not to say that the public involvement can only be in 45 
days and from then on someone else will be dealing with 
it. This is the stipulation that municipalities cannot have 
a private official plan amendment laying on desks in 
offices that are not being dealt with, that the applicant 
has an ability to proceed in an orderly fashion. Whether 
the municipality supports the amendment or whether they 


do not, they will be obligated to hold a public meeting 
and call it on the 45-day process. 

The other part of the amendment dealing with the 90 
to 180 days again will allow an applicant to appeal an 
application if it’s being unduly held up. We do not see 
that applicants will be rushing to the Ontario Municipal 
Board to have decisions made that could’ve been made at 
their local municipality 30 days hence. We do not see this 
as a delay tactic; we see it as a streamlining of the 
system to get applications moving through the system in 
a more orderly and timely fashion. 

The Chair: Any further comment? Seeing none, I’ll 
put the question. 

Mr Bisson: Recorded vote. 


Ayes 
Bisson, Churley, Lalonde. 


Nays 
Baird, Carr, Galt, Hardeman, Smith. 


The Chair: I deem the motion to have failed. 

Any further amendments? 

Mr Lalonde: Yes, we have one. I move that clause 
22(7)(c) of the Planning Act, as set out in section 13 of 
the bill, be amended by striking out “90” and substituting 
“120% 

We’re coming back to the same reason, just because 
the time frame is too tight and we say it will be imposs- 
ible for a municipality to proceed. As I just read a little 
while ago, a municipality could be forced to refuse the 
application due to lack of information they would receive 
at the beginning. This would delay instead of proceeding 
or meeting the 90-day time frame we have. 

Ms Churley: Given that our amendment failed on this, 
the 180 days, I’d be willing to accept this amendment as 
a compromise. It does give a little more time, not as 
much as we had hoped, but hopefully the government 
will be willing to compromise as well and accept the 120 
days, for all the reasons mentioned before. 

The Chair: Further comment? Seeing none, I’1] put the 
question. 

Ms Churley: Recorded. 


Ayes 
Bisson, Churley, Lalonde. 


Nays 
Baird, Carr, Galt, Fisher, Hardeman, Smith. 


The Chair: I deem this amendment to fail. 

Further amendments? 

Mr Hardeman: I move that subsection 22(12) of the 
Planning Act, as set out in section 13 of the bill, be 
amended by striking out “are withdrawn or dismissed by 
the municipal board” in the second and third lines and 
substituting “are dismissed by the municipal board 
without holding a hearing or are withdrawn.” 

This amendment is just to clarify the process to include 
“without holding a hearing” as to the notification from 
the Ontario Municipal Board. 

Mr Bisson: Is a hearing presently required? It isn’t 
under 163, is it? 
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Mr Hardeman: For clarification, adding the words 
“without holding a hearing” returns it to be identical to 
what is in Bill 163. 

Mr Bisson: Exactly. We like that one. 

The Chair: Seeing no further comment, I’ll put the 
question. All those in favour of the motion? Contrary? 
Carried. 

Further amendments? 

Mr Hardeman: I move that subsection 22(13) of the 
Planning Act, as set out in section 13 of the bill, be 
struck out and the following substituted: 

“Same 

“(13) If all appeals under clause (7)(e) or (f) are 
dismissed by the municipal board without holding a 
hearing or are withdrawn, the secretary of the board shall 
notify the council or the planning board and the decision 
of the council or the planning board is final on the day 
that the last outstanding appeal has been withdrawn or 
dismissed.” 

This amendment clarifies that this section applies only 
where the board dismisses an appeal without holding a 
hearing. Where the Ontario Municipal Board holds a 
hearing and dismisses an appeal, the OMB’s decision is 
final. The matter does not return to the council or the 
planning board. 

Mr Bisson: Just for clarification, it basically makes it 
the same as 163. That’s what you’re doing. 

The Chair: Further comment? All those in favour of 
the amendment? Contrary? The amendment’s passed. 

I'll put the question regarding section 13. Is it the 
favour of this committee that section 13, as amended, 
shall carry? All those in favour? Contrary? I deem that 
section passed. 

Seeing no amendments proposed for sections 14 
through 18, I’ll ask if there are any comments, questions 
or suggestions to sections 14 through 18. Seeing none, 
I'll put the question. All those in favour of sections 14 
through 18? Contrary? Those sections have been carried. 

Section 19: Are there any comments, question or 
amendments? 

Mr Bisson: I have an amendment to subsection 19(1) 
of the bill, subsections 31(3.1) and (3.2) of the Planning 
Act. I move that subsection 19(1) of the bill be struck 
oul. 

This brings us back to the debate of yesterday in 
regard to apartments in houses. We tried to argue, but not 
very successfully, that basically the government’s biting 
off its nose to spite its face on this one. On the one hand, 
you want to allow individuals to increase their investment 


Opportunities, both as an investment and also as a home.. 


Bill 120 provided for that. It allowed people in a legal 
way not to be blocked by their municipal councils from 
adding an apartment in a house, if need be, either to be 
able to afford to buy a new home it or so they are able to 
move someone in there that they’re caring for. 

I'll just say it all over again. It is really strange that a 
Conservative government would take away the opportun- 
ity of the individual trying to make a buck. Sometimes 
this is the only way a lot of working people have an 
Opportunity to make an investment that when they retire, 
they’ll have a few bucks in the bank. I think we can all 
look at our communities and see how many people we 


know who retired at age 55, 60, 65 who are able to do so 
because they have income from an asset such as an 
apartment building, at first the house they owned that 
they put an apartment into and eventually rented out and 
built up some equity, $120,000, $150,000, and put that 
money towards their retirement. I just can’t see why the 
Tories would not want to go forward with that. 

The whole housing strategy the government is putting 
forward, not only in what you’re doing under Bill 120 
and what you’re doing in the Planning Act by not being 
consistent with provincial policies that say subdivisions 
have to have 30% of homes that can be bought by people 
with 60% of the lowest incomes, but also what you’re 
doing with rent control, what you’re doing with the 
housing protection act, what you’re doing with the non- 
profits—it’s all towards a system where if you’ve got the 
bucks you’ll do fine, and if you haven’t got the bucks, 
you ain’t going to do nothing at all. I just find it distaste- 
ful for a government to do such things. 

Ms Churley: The more I look at this bill and talk to 
people and consider this particular section—everything to 
do with secondary apartments, basement apartments— 
what really strikes me about this section is that it’s 
designed, and it’s very unfortunate, to have a dispropor- | 
tionate effect on the poor people in our province, the 
disadvantaged. 

There is a litany of policies and cutbacks that have 
already been made by this government in the name of a 
30% tax cut that will mainly benefit the well-off. They 
are disproportionately affecting the poor and the disad- 
vantaged, and this is another example. I wish the govern- 
ment members would take a look at the reality of those 
cuts, their effect on poor people in our province. It really 
is having a disproportionate effect. 

1020 

I believe this is going to harm people more at this time 
in Ontario. More and more people are starting to become 
aware of that, and I think this will add to that. I think this 
is going to hurt the government in the long run—not that 
I object to that, of course; that’s part of my goal here. I 
do object and I do regret, though, that in the process, 
while the government starts falling in the polls when 
people see more and more how people are being hurt, the 
problem is that people really are being hurt. We must not 
forget, when we sit around these rooms making policy, 
that there are real people being affected. 

This is one of those that is going to add to the dispro- 
portionate effect. The price and the sacrifice that poor 
and disadvantaged people, people who through no fault 
of their own are out of a job or will be out of a job soon 
because of the many thousands that this government is 
going to lay off—I do not see any jobs being created by 
this government whatsoever while it’s in the process of 
laying people off. At a time when there are going to be 
more disadvantaged people in our society in Ontario 
being affected by this government, and while the rich get 
richer, there is going to be less affordable housing for 
poor people. I really regret that. It’s quite disgusting. 
That’s my view of it. These particular sections that dis- 
proportionately hurt the poor—it disgusts me and upsets 


me, and I think overall it’s going to upset the people of 
Ontario. 
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Mr Bisson: I just want a last attempt to appeal to 
government members. I have to ask you, who you are 
speaking for by opposing Bill 120? You’re really speak- 
ing for those people who are most well-off in our society. 
For a lot of people in our communities—John, you know 
this as well as I do—the only way they can enter into the 
market is to buy a house and put an apartment in it. 
Sometimes it’s the only way they can get in the market. 

It seems to me that as legislators, never mind our 
political stripes, we have to figure out ways we make an 
economy that everybody can share in. I think that’s the 
goal of the government—it’s certainly the goal of the 
Conservative Party—and I would say that’s the goal of 
both opposition parties. We want an economy where 
everybody can participate, and part of the problem here 
is that you’re going to have a lot of people who won’t be 
able to enter the housing market in communities like 
Ottawa or Timmins by virtue of not being able to afford 
a mortgage. The only way they can do it is by having an 
apartment in their house. 

You know in Ottawa, as well as I do, if you go to 
Gloucester or other communities around the Ottawa 
region, their councils are dead set against people putting 
apartments in those subdivisions for all the reasons we 
talked about yesterday. I don’t think it’s such a wide- 
spread problem that the concerns of councils are valid. I 
think the only way you can do this is to allow the bill to 
stand forward so councils can’t block that. I take it the 
member wants to say something. I’ll just stop at that 
| point. 

Mr Baird: This issue is an issue of concern to many 
of my constituents. I’ll tell you, just from the addresses 
and the neighbourhoods I get them from, they’re not from 
| the most wealthy people in my constituency, as you 
suggested at the beginning of your statement. It is very 
' much an issue to do with zoning and what the local 
municipality is best able to determine in the interests of 
the community. These councils aren’t some sort of 
independent body; they are elected by the folks in that 
community and I think are best able to represent issues of 
this concern. I would agree with Mr Bradley’s comments 
yesterday with respect to zoning and intensification and 
the changing aspects of neighbourhoods, that people buy 
into particular bylaws when they are making what will 
be, for them, their biggest investment: the purchase of 
their home. 

Mr Bisson: Councils, you know as well as I do, are 
very influenced by the people most well-off in our 
communities. The councils I’ve dealt with over the years 


- tend to succumb a lot easier to the interests of those 


people who have the influence in the community from an 
- economic standpoint than to the people at the bottom end 
of the economy. I just think that’s false. 

I guess what bothers me is the trend of our economy 
over the last number of years. In fairness to the Conser- 
vative reform party here, I wouldn’t say this is all your 
doing. I would say this is something that probably started 
in the later 1970s, where we started moving from an 
economy where people were able to participate. Through 
the 1940s, 1950s and 1960s, if an individual wanted to go 
into a business and start up a business of some type in 
order to support himself or herself or the family, it was 


very easy to do so. The banking policies allowed it, I 
think the economy allowed it a lot easier in regard to 
consumers, and what we’ve seen is multinationals and 
larger companies over the years really grabbing a larger 
share of the market, to the point that it’s very difficult for 
the small entrepreneur to get involved in our economy. I 
think that’s a detriment to the economy. 

I think an economy only works well when people have 
access to it, when the average Joe who’s working on the 
plant floor says: “I have an idea. I want to invest the 
money that I’ve got and move forward to be able to make 
a contribution to the economy.” That’s when the econ- 
omy works best. I think we’re going into an economy 
where the larger corporations are the ones that control the 
larger part of the market and it’s much more difficult for 
the average Joe to get in. 

So I say this is a small opportunity that we have, at 
least in the housing market, to allow the individual with 
not as much money as others to be able to get the share 
of the economy. Again, I find it surprising that the Tory 
members wouldn’t support this. 

The Chair: Any further comments? Seeing none, I'll 
put the question. All those in favour of the amendment? 
Opposed? The amendment fails. 

All those in favour of section 19 passing? Opposed? I 
deem section 19 to pass. 

Section 20, are there any amendments, comments or 
suggestions? 

Mr Bradley: This is an amendment that the Liberal 
Party is proposing. I believe it’s the first one in order. It 
reads as follows: 

I move that section 20 of the bill be amended by 
adding the following subsection: 

“(4.1) Section 34 of the act, as amended by the 
Statutes of Ontario, 1993, chapter 26, section 53 and 
1994, chapter 23, section 21, is further amended by 
adding the following subsections: 

“Other exceptions 

“(9.1) A building shall be deemed to comply with a 
bylaw passed under this section in all the following 
circumstances: 

“1. The building is used as a residence. 

“2. The building was constructed at least 20 years 
before the bylaw was passed. 

“Same 

“(9.2) A structure shall be deemed to comply with a 
bylaw passed under this section in all the following 
circumstances: 

“1. The structure forms part of a building that is used 
as a residence. 

“2. The structure was constructed at least 20 years 
before the bylaw was passed.” 

The amendment deals with non-conforming sites. 
We’ ve had to deal with those as municipal councillors on 
a number of occasions. It proposes that residential 
buildings over a specified age, say 20 years, should be 
deemed to comply with zoning bylaws—for example, a 
house built in the 1950s that sits back from the street 45 
feet instead of the 50 required by present bylaws—in 
order to significantly reduce the existing workloads of 
committees of adjustment related to the conformity of 
older buildings with setback and similar provisions of 
zoning bylaws. 
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This would permit alterations and adjustments to 
receive building permits without having to obtain com- 
mittee of adjustment approval for historical variations 
from the zoning bylaw. Again, this would remove an 
obstacle to affordable renovations and unburden munici- 
palities of a costly and redundant review process. 

So the example is you have the old house from many 
years back and somebody didn’t see it and it was built 
with the 45-foot setback instead of the required 50-foot 
setback. If you wanted to do anything to that in terms of 
renovation, under the present legislation you would have 
to fix up the old non-conforming use, that is, that you’re 
at 45 feet instead of 5O feet. This is saying you don’t 
have to go through that process any more to deal with 
that portion which is in non-conformity. 

1030 

I don’t know whether the ministry has had a chance to 
look at that and see if it makes any sense to them, but 
that is what we’re proposing. 

Mr Bisson: I just have a point of clarification. For 
example, let’s say that this was to pass and I was to have 
an apartment in a house that doesn’t meet certain safety 
standards. Does that mean to say that those safety 
standards that are not met are now deemed to be in 
compliance with the existing bylaws? 

Mr Bradley: It deals essentially with the committee of 
adjustment problems, where the house—as I say, the 
example is the house is 45 feet from the street instead of 
50 feet from the street, as it should have been. It simply 
solves that problem so that yes, you have to meet any of 
the building standards that people have, but you don’t 
have to go through the process of getting the approval 
now for the 45 feet instead of SO feet. 

Mr Bisson: So the example would be that I had a 
house and 20 years ago I put an addition on it, and the 
addition makes the building out of compliance with the 
regs. That’s the kind of stuff you’re talking about; you’re 
talking about additions, garages, that kind of stuff that 
should have got a minor variance. 

Mr Bradley: Mostly buildings that were built out of 
compliance in the first place. I don’t know how the 
ministry feels about that. They may want to look at it. 
They may feel it’s not practical. Is there any response to 
it? 

Mr Hardeman: The government does not support the 
amendment. The municipalities have the authority to do 
what the amendment suggests by bylaw at the present 
time. The interior uses of those buildings are covered by 


the non-conforming standards within the present bylaws, . 


so the amendment deals with the outer perimeters of that 
structure and we fee] that it’s appropriate that the munici- 
pality—it would be a local zoning-type situation. 

We feel that should be in the local autonomy, should 
be a decision made by the local municipality, whether 
they feel it appropriate to give a blanket approval to 
eliminate the need for a committee of adjustment or to 
proceed with the committee of adjustment process. We 
don’t believe that should be a provincial statute, imposing 
that upon the municipalities. 

Mr Bradley: So you see it that they could do it as a 
blanket approval right across the city if they wanted, in 


all these circumstances, simply deem that across the city, 
at the local municipality. 

Mr Hardeman: Yes. 

Mr Lalonde: The municipality definitely could have 
it in their official plan, this clause, but very few have it. 
With this amendment here, it would protect those that are 
in place and in those municipalities that don’t have this 
section in their official plans. 

In the past, at the municipal level, we have experi- 
enced some problems concerning this. It delays some 
sales closures because the municipality didn’t have that 
incorporated in its official plan and they have to proceed 
with a minor variance or also proceed with a zoning 
change. So this law really would eliminate all the ques- 
tions that would be brought to the municipal council if 
it’s not indicated in their official plan. 

The Chair: Further comment? Seeing none, I’1l put the 
question. All those in favour of the amendment? Con- 
trary? I deem the amendment to fail. 

Further amendments? 

Mr Bradley: I have another amendment—I thought 
there was a government amendment in here. Did the 
government one come before mine, or not? 

The Chair: No, yours comes first, Mr Bradley. 

Mr Bradley: I move that subsections 34(10.1) and 
(10.2) of the Planning Act, as set out in subsection 20(5) 
of the bill, be struck out and the following substituted: 

“Required information 

(10.1) A council may require a person or public body 
that applies for amendment to a bylaw passed under this 
section or a predecessor of this section to provide such 
information and material as the council considers necess- 
ary to determine the matter.” 

That’s fairly straightforward, I believe, and I’ll leave 
that with you. 

The Chair: Any further comment? Seeing none, I’ll 
put the question. All those in favour of the amendment? 
Contrary? I’m assuming you two voted in favour of it. I 
deem the amendment to fail. 

Mr Hardeman: I move that subsection 34(10.1) of the 
Planning Act, as set out in subsection 20(5) of the bill, be 
struck out and the following substituted: 

“Prescribed information 

“(10.1) A person or public body that applies for an 
amendment to a bylaw passed under this section or a 
predecessor of this section shall provide the prescribed 
information and material to the council.” 

Mr Bisson: That’s subsection 20(5)? 

The Chair: Subsection 20(5). 

Mr Bradley: This is similar to the earlier amendment 
that you had, that provincially required background must 
be provided even if there is no local bylaw. 

Mr Hardeman: The amendment is identical to deal 
with the same prescribed information as we dealt with 
previously for an official plan amendment. We are now 
dealing with it in the zoning bylaw. 

The Chair: Any further discussion? All those in 
favour of the amendment? Contrary? The amendment’s 
passed. 

Mr Hardeman: I move that subsection 34(10.3) of the 
Planning Act, as set out in subsection 20(5) of the bill, be 
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amended by striking out the portion that precedes clause 
(a) and substituting the following: 

“Refusal and timing 

“(10.3) Until the council has received the prescribed 
information and material required under subsection (10.1) 
and any fee under section 69,” 

This amendment again is to deal with the delivering of 
the prescribed information and paying the prescribed fees 
before the time starts to tick as we approach the time 
frame for the appeal process. 

The Chair: Further comment? All those in favour of 
the amendment? Contrary? I deem that amendment to 
pass. 

Further amendments? 

Mr Bisson: This is on subsection 20(11) of the bill, 
clause 34(25)(a) of the Planning Act. I move that subsec- 
tion 20(11) of the bill be struck out. 

I guess it’s fairly simple as far as explanation. What 
you end up with here is that really you can end up with 
amendments to the official plan, a developer wanting to 
go in and do a development in an area where the services 
haven’t yet been put in place and really forcing the 
municipality to bear the cost of doing such where, quite 
frankly, they haven’t planned to do it at that time. 

I recognize that it’s a council decision. The council 
may decide that they want to do that, but the problem is, 
again it comes back to what we argued a little earlier, 
that some of the aldermen and some of the councillors 
tend to be somewhat unable to sometimes say no to a 
particular developer, and we just think that’s not in the 
light of good planning. 

Mr Bradley: The Liberal Party had exactly the same 
amendment and we believe that there is a compelling 
case for this amendment being proposed. This motion 
would re-establish the prematurity tests, the power of the 
‘OMB to discuss matters regarding the basis of the 
prematurity because the necessary public water, sewer, 
road services in the proposed development are not 
available or will not be available within a reasonable 
time. 

_ Municipalities should not have to bear the costs of an 


OMB hearing where there’s clear information that there’s - 


no servicing capacity, or in anticipation of when future 
capacity will be available. Approval without the assur- 
ance of servicing gives the developer and prospective 
purchaser false expectations and it can put pressure on 
municipalities to finance new development without the 
benefit of good, comprehensive planning. 
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This motion, as a matter of fact, is in line with the 
Stated mission of the government to give municipalities 
more local autonomy. I think it’s a reasonable motion. I 
would have thought that some of the people with munici- 
pal experience would have been in favour of this 

Again, I think one of the detriments we have in this 
committee is—and I know you’re going to think I’m 
trying to be mischievous, but the member for Middlesex 
is far more expert on some of these issues than I can ever 
be, planning issues—one of the problems with our system 
of government when it’s so partisan—that is, parties seem 
to line up—is that it prevents a person who’s got some 
expertise from expressing views which I think would be 


very helpful to the committee. Sometimes I say things to 
be mischievous, it is alleged, and this time I’m not. I’m 
really looking to see. If he said that in many of the cases 
the government was right, I might say, “Well, okay, I’ll 
go along with that.” 

I’m just wondering if Mr Smith has been muzzled by 
somebody over there and I really look at that. Here we 
have members elected to the Legislature, some from 
various backgrounds who have some expertise. Heaven 
knows, if I wanted to know anything about severances, I 
would ask the member for Grey-Owen Sound. He could 
tell me all about them. If I wanted to know anything 
about hockey, I could ask the member for Oakville South. 

Mr Baird: Or the escarpment. 

Mr Bradley: Or the escarpment. I mean, there are all 
kinds of things. But when we have people who have 
some expertise in this area, I wish the government would 
unleash them. Even if they’d have to vote with the 
government, it would be helpful to me as a committee 
member to get through this muddle. So I just leave that 
on the record. 

Mr Bisson: I’m surprised that the member for 
Middlesex doesn’t respond. If people are cynical with 
politicians and are cynical with the political process, I 
think it’s because of part of what we’re seeing right now. 
Supposedly they’re elected as the elected member in their 
local riding to go to Queen’s Park in order to represent 
them and to bring, first of all, the view of the constitu- 
ents, but also it’s incumbent upon the member to bring 
forward his or her experience that he or she can bring to 
a debate. I just would repeat the same comments Mr 
Bradley makes. I really would like to know what Mr 
Smith thinks about this and other sections of the bill. 
Have you been muzzled? I take it the answer is yes. 

The Chair: Further comments? 

Mr Bisson: If we’re not going to get the expert 
opinion of Mr Smith, I’ll give you one example. In the 
city of Timmins there was an amendment to the official 
plan to allow a subdivision to go forward somewhere that 
was premature. What you end up with at times is that—in 
this particular case the subdivision went forward and was 
allowed. I don’t exactly know how that happened, but it 
was allowed. What they did was that they allowed the 
subdivision to go forward with its own internal sewer 
system. Basically, every lot had a septic bed on these 
particular lots. They weren’t the 50-by-100s. These were 
half-acre lots that were being put in place, maybe a little 
bit smaller than that. The water was brought in at a cost 
to the developer. 

I remember at the time of the debate the proponents, 
people who supported the developer, said, “We’re not 
going to go to the city in order to ask them for the 
sewers some time after the project is finished.” So the 
developer paid for the water to come in from the city and 
then paid to develop all of the sewer systems on all of 
these lots. Lo and behold, two or three years after this 
thing is built and you’ve now got, I think, about 20 or 30 
homes that are built in that particular subdivision, guess 
who they came to in order to get money to pay for their 
sewers? They came to the province. One of the people in 
1991 came to me and said: “This thing should have never 
been allowed to go forward on the basis of water and 
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sewers not being completely installed on the city system. 
The developer was allowed to put the water forward. We 
were told that the septic bed that was being installed in 
our lots was going to be adequate and, as it turned out, it 
wasn’t.” It was actually quite a problem. 

So the municipality—it was a quite a controversy—had 
to stir for two or three years figuring out how they were 
going to pay out of their own pockets as the municipality 
for the installation of sewer lines about half a mile to the 
nearest hookup on to that particular sewer system. First 
of all, we, the province, weren’t about to pay because we 
had said no to that application. Then the municipality was 
faced with the second problem: The sewer system at that 
particular end of the community wasn’t big enough to be 
able to take the development that had happened and what 
future development might happen in that particular 
subdivision. So I think the interests of the municipality 
and residents weren’t well taken by allowing that particu- 
lar subdivision to go forward. I think there are a lot of 
examples of that. 

Ms Churley: If I could ask the parliamentary assistant, 
in Bill 163, if I recall it correctly— 

The Chair: You have to speak up. 


up, but I don’t know how many people are listening here. 
Mr Bradley: I’m listening. 

Ms Churley: Thank you, Jim. 

Mr Hardeman: We’re all listening. 

Ms Churley: Oh, thank you. Look, they’re all perking 
up over there now. Listen. 

Mr Hardeman: We always listen to you. 

Ms Churley: Bill 163 gave the municipalities the 
power to turn down applications if they so chose, if those 
infrastructure aspects weren’t there. Why would you not 
just allow them to make that decision? I don’t quite 
understand why. If, for instance, a municipality has had 
problems with that in the past, why would you not let 
municipalities make that decision? 

Mr Hardeman: Bill 20 does not attempt to take away 
any authority that municipalities have had in Bill 163 as 
it relates to denying an application based on_ its 
prematurity because sewer and water service is not 
available. It also does not take away the ability of the 
Ontario Municipal Board to turn down that application 
through the hearing process because of the lack of water 
and sewer facilities. 

Bill 20 puts in place the inability of the Municipal 
Board to refuse to hear an appeal to a zoning or an 
application based strictly on the fact that it is premature. 





The government feels it appropriate that an applicant - 


should have the ability to go before the board and have 
their day in court, so to speak, on that issue. The 
prematurity or the availability of sewer and water is one 
of the criteria that planning applications are and should 
be judged on. We do not believe that it should be the 
reason that an application was not heard. We believe it 
should be part of that hearing process. 

Ms Churley: I think that’s part of the problem with 
this. It’s such an important part of planning today, 
especially in trying to curb urban sprawl. I recognize this 
bill has the opposite effect: it promotes urban sprawl. But 
let’s just suggest for a moment that it is the goal of many 


Ms Churley: Thank you for telling me I have to speak " 


people in Ontario to curb urban sprawl. In my view, 
taking this out will mean that the opportunity for urban 
sprawl has been opened up even more. That’s the prob- 
lem with this. It seems to me, as I said yesterday about 
this, that in fact you’re going to have more cases going 
to the OMB because of this, to resolve the matter one 
way or the other. It just doesn’t make any sense whatso- 
ever. I can’t understand why you’d do such a stupid 
thing. 

Mr Bisson: Just to clarify, you’re basically doing with 
Bill 20 what was allowed pre-163, if I’m correct. Right? 

Mr Hardeman: The answer would be that pre-163 the 
OMB could not dismiss based strictly on prematurity. 
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Mr Bisson: That’s why I’m saying what you’re doing 
is Bill 20 is returning us on this issue to what it was 
basically pre-163. The answer is yes. What I’m trying to 
say to you is that the whole intent of this bill is in order 
to streamline planning and, at the same time, try to 
prevent appeals to the OMB that don’t need to be there. 
It seems to me that the government, in its own deliber- 
ations through this bill, has agreed that even with 163, 
and pre-163, there was a problem there, that you had 
appeals going before 163 that didn’t need to be there, that 
were taking up time with the board. It really meant also 
that at the same time there were applications that were 
being made that shouldn’t have been made in the first 
place, that at the local level they should have said, “This 
can’t even be allowed.” So you’re going to end up here 
with developers taking a decision of a local municipality 
not to allow a development to go forward, and automati- 
cally you’re going to have more cases at the OMB with 
this. 

I have to repeat what my friend from Riverdale, or 
Riverside— 

Ms Churley: Riverdale. 

Mr Bisson: Excuse me. I used to live in your riding; 
I should know. 

She said really it doesn’t make a whole bunch of 
sense. Let me ask you this question: What you’ re specifi- 
cally trying to do in this bill in regard to the OMB is to 
reduce the number of appeals going to the OMB, right? 
This is what you’re trying to do here, right? 

Mr Hardeman: The removal of the prematurity in Bill 
20 is to deal with the issue that prematurity should be 
decided in the hearing process, not prejudge the whole 
case based on one criterion that was used in denying the 
application. 

Mr Bisson: That’s the other part of the debate. The 
question I’m asking is simply this: Is it not the intent of 
the government, through Bill 20, to make sure that we 
have a minimum number of appeals before the OMB? 
Isn’t that what you’re trying to do? 

Ms Churley: Streamline. 

Mr Bisson: You’re trying to streamline and at the 
Same time make sure you don’t have, as you put it, 
frivolous and vexatious applications before the OMB. 
Isn’t that what you’re trying to do? 

Mr Hardeman: The intent of Bill 20 is to streamline 
the planning process. 


Mr Bisson: And to not have as many appeals to the 
OMB, right? 
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Mr Hardeman: One other intent of Bill 20 is to 
ensure that everyone is being treated fairly and has a 
right to the system, the same as all other sectors. 

Mr Bisson: To make sure the developers are treated 
fairly I think is what you’re trying to say, but you don’t 
want to say it, because if you answer yes to this question, 
you’re going to have to vote with my amendment, I 
would say. What you’re doing with this is, you’re going 
contrary to what you’re trying to do with the bill. 

I come back to the point that Mr Bradley makes, that 
the idea of the committee of the whole is so that legisla- 
tors can have a pragmatic view of what we’ ve heard from 
submissions before the committee so that then we 
collectively as legislators, be it opposition or government, 
can make the bill better, can make it stronger, can make 
it do what the government wants it to do in the first 
place. 

I don’t take any particular pleasure out of this, but it’s 
another “I told you so” clause. You’re going to end up 
with more applications before the OMB that don’t need 
to be there. Sewell recognized that through his work, 
developers recognized it, planners recognized it, that— 

Mr Murdoch: Sewell? 

Mr Bisson: Where did you dig this member up from? 
Bill, you are, I'll tell you— 

Ms Churley: Do you mean the member for Grey- 
Owen Sound? 

The Chair: Order. 

Mr Bisson: To finish what I’m saying, everything 
pointed to the fact that there was a problem pre-163 on 
this particular issue. The Sewell report recommended that 
applications on prematurity be allowed in order to do 
away with the problems we were having at the OMB. 
Everybody agreed that had to be done. I can’t understand 
why you’re coming back with this. 

Mr Bradley: This makes one suspicious—and one 
shouldn’t be suspicious, I suppose—that this is almost as 
though a consultant for the developers came in and said 
to you, “Here’s what we want,” and that’s what we see 
in the bill. With a couple of exceptions, that’s what we 
see in the bill. It’s a bill almost written by the developers. 
Certainly, I can’t think that the officials of the Ministry 
of Housing would have written this particular bill this 
way unless given instruction by the government, which 
obviously they have been. 

The reason I say that is, look again at the practical 
effect. By having an additional number of OMB hearings, 
that means local planners—as Mr Bruce Smith used to be 
when he was in London as a planner—have to spend 
even more time then dealing with these matters that go to 
the OMB, because the municipality has to be represented 
at the hearing. The developer will be there large as life, 
even though there isn’t the capacity existing, nor is there 
likely to be the capacity in the foreseeable future, and 
planners of the local municipality have to go to the 
hearing. So it’s tying up more of their time on something 
that really has no particular future. 

By allowing the OMB to say, “Look, this is premature; 
we’re not going to hear it,” you avoid tying up the 
limited time of the ever-shrinking staff of each municipal- 
ity. Now, you may say, “Well, that staff won’t shrink.” 
The only way it can’t shrink is they have to make 


sacrifices in other areas, so, “We’ll cut the staff at the 
senior citizens’ homes, nursing homes, so we can have 
more planners to service the developers.” The only way 
they’re going to be able to deal with these is if they push 
more people into the planning department, the engineer- 
ing department, and take them out of other departments 
that deal with human beings on a very direct basis with 
their health and with problems of aging. 

Interjections. 

Mr Bradley: We’re just looking at practicality, people. 

Interruption. 

Mr Bradley: It stops after a little while, the noise. 

The Chair: The Hansard tapes are still recording too. 
Proceed. Speak loudly into your microphone. 

Ms Churley: Okay, I’1l yell into the mike. I wanted to 
add a comment here that some of these issues are, as Mr 
Bradley was saying, practical planning issues and not 
partisan. It’s just practical in terms of looking at speeding 
up the process. We have an interest in the opposition as 
well to speed up the process and cut red tape, and when 
we point out particular areas like this that we know from 
our Own experience and from our own consultation are 
actually not going to do that, I don’t understand why you 
don’t listen to us and perhaps take it back to the minister 
responsible and say on a couple—we know you can’t run 
in and out all day long, but every now and then we are 
actually making some very serious practical points that 
some of us have had experience in. 

We know this. We know this is going to be a problem, 
and we’re being stonewalled. We have the government 
members sitting over there, some of whom have had 
experience in this area. It’s as though they’ve been 
muzzled. I’m starting to feel frustrated, because on some 
of these issues, I know we’re not going to agree. The 
“have regard for,” “be consistent with,” basement apart- 
ments, we’re not going to agree. And part of that is a 
philosophical, political, partisan difference in views. But 
in these practical areas, I do not understand why we can’t 
have an intelligent, non-partisan discussion about how to 
make this bill work. 

There is a serious problem with this. We know that. 
It’s not going to work. I would find it quite interesting to 
have some of the government members who have experi- 
ence in this area, if they think it is going to work, given 
their own experience, tell us, given what happened be- 
fore, how they see it working. Perhaps we can be con- 
vinced, but certainly nothing the parliamentary assistant 
said makes any sense whatsoever. It isn’t going to work, 
and with all due respect, I have not heard an explanation 
that gives me any comfort whatsoever that this is going 
to improve the planning process. It is not. And I use the 
word “stupid” again. This is downright stupid, when 
you’re bringing in a new bill that’s supposed to be cut- 
ting red tape and cutting down on time, to be bringing in 
parts of the bill that are actually going to slow it down. 

Mr Bisson: Can I ask a question? If I would have 
brought forward an application, let’s say I made applica- 
tion to the city for a development in an area in 1990, 
under pre-163, and the city said it’s premature. I was able 
to bring them to the OMB, right, as a developer? We 
talked about that a little while ago. 
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We had one particular one in a place called Kenogam1 
Sea where there was an application for development for 
converting what was a trailer park into a different kind of 
commercial operation. What happened was that the city 
had said no, it didn’t want to allow it to go forward 
because of the reasons actually spelled out in this particu- 
lar clause in regard to it wasn’t within their official plan 
to allow that particular development to go forward for a 
number of reasons, including servicing. 

What happened is the developer, because the developer 
had the bucks, and that’s understandable, brought that 
thing all the way to the OMB. It took like three or four 
years to get there, because this started about 1989 or 
1990 and he finally got there I think in 1994, and finally 
the thing was turned back. I don’t know what he’s going 
to do from there, the point being that the city must have 
spent on that particular application I would say in the 
hundreds of thousands of dollars of staff time and legal 
time to go fight that one before the OMB. I know I was 
lobbied on both sides of that issue by numerous people in 
the area, the amount of time myself and my staff spent on 
that particular issue, not to count what happened in the 
community itself, for an application that wasn’t supported 
by the official plan in the first place. 

It seems to me it would have made more sense to just 
say at the very outset: “It is not allowed. It is not some- 
thing that falls within the official plan of the city of 
Timmins, and let’s not waste each other’s time here.” We 
ended up there with an application before the OMB that 
didn’t have a chance of being approved. It comes back to 
what we were arguing with you a little while ago. Why 
allow that practice to happen? 

1100 

Just on the point that both Mr Bradley and Mrs 
Churley raised— 

Ms Churley: Ms. 

Mr Bisson: Ms Churley—in regard to the issue about 
the role of the opposition and government members in 
committee of the whole, I spent, in 1994, a lot of time 
with Conservative members, the now Minister of North- 
ern Development and Mines, on the sustainable forestry 
development act, and I can tell you that when the Tories 
came forward with amendments to our legislation that 
were practical in nature—not on philosophical, because 
I agree with the member for Riverdale; on philosophical 
things we’re not going to agree—when the Honourable 
Mr Hodgson brought forward Suggestions to make the 
legislation work, because what we intended to do and 
what we told the drafters of the bill to do didn’t quite 
work out in practicality, I can tell you, as a government 
member, I was out talking to the ministry staff and say- 
ing: “Is what this guy saying real? Is he right?” They 
would say, “Well, yeah, he is right,” and I’d say, “Fine, 
we're going to change it.” “Well, you can’t do that.” 
“Never mind, we are going to change it.” We’d talk to 
the Minister of Natural Resources, the Honourable 
Howard Hampton at the time, and we would get the darn- 
ed thing changed. Because why would we want to allow, 
as government members, the minister’s bil] Standing in 
the name of the government to have flaws in it? Then we 
end up with a bill that doesn’t do what we want it to do 
in the first place, and I would think it would be to the 


interests of the government members to make sure that 
they do their jobs in making sure that when Bill 20 
comes out, it does what they want it to do. 

I’m telling you on this particular clause, this is going 
quite in the opposite direction. So what’s the role of the 
government members on this committee? Are they here 
just to vote and support the bureaucrats and the minister? 
Is that what the role is here? 

The Chair: Further comment? Seeing no comment, I’1l 
put the question. All those in favour of the amendment? 
Contrary? The amendment fails. 

You can disregard the next amendment because it was 
identical. I?ll put the question regarding section 20. 
Section 20, as amended, carries? Contrary? Section 20 
carries. 

Section 21. 

Mr Bisson: I move that section 21 of the bill be struck 
out. This is the apartments in houses issue. Obviously— 

The Chair: Excuse me, Mr Bisson, but that motion is 
out of order. You can’t move to delete an entire section. 
The proper course of action is to simply vote against the 
section. 

Mr Bisson: Thank you very much. We will do that. 

The Chair: All those in favour of section 21 carrying? 
Contrary? Section 21 carries. 

Seeing no amendments proposed for sections 22 and 
23, are there any comments, questions or suggestions for 
sections 22 and 23? 

Mr Bisson: I do with regard to sections 22 and 23. I 
ask the question again, what is the role of the government 
members on this committee? Is it strictly to support the 
wishes of the minister and the chosen few and the 
political staff in the Premier’s office, or are they here to 
do their jobs and to make legislation better for the people 
of Ontario? I want to know. 

Ms Churley: No, for the developers. They’re here for 
the developers. 

Mr Murdoch: You want to know. 

Mr Bisson: Because if this is the case, I don’t know 
why we’re even bothering going through the farce of 
going through the rest of these amendments. We may as 
well just say to hell with it, quite frankly. We all have 
better things to do here. 

Ms Churley: Bill Murdoch thinks that’s a good idea, 
actually. . 

Mr Bisson: I would have a suggestion. You should 
take Murdoch and not put him on committees, because 
quite frankly he’s not playing even in the minimal role 
that the other members are doing trying to be quiet. 

Mr Gary Carr (Oakville South): He knows more 
about planning than you will ever know. 

Mr Hardeman: Mr Chairman, point of order. 

_ Ms Churley: He certainly does know what a severance 
is. 

Interjections. 

Mr Carr: —and you’re criticizing other people. Don’t 
Start the bullshit, Bisson. 

The Chair: Mr Hardeman has the floor. Order. 

Mr Hardeman: Mr Chairman, on a point of order: I 
do believe that the purpose of this committee is to discuss 
and to debate Bill 20 and not for either party or either 
side of the room to debate the responsibility of other 
members on the committee. 
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Mr Carr: I hear you yapping. Don’t you criticize 
people who know more than you do, Gilles. Get up and 
leave and go back to Cochrane. 

Interjections. 

The Chair: Order. 

Mr Hardeman: On the point of order, Mr Chairman: 
If a certain member of the committee does not feel that 
they are spending their time wisely, it is their choice that 
they are here. All members of the committee are here for 
their purposes, and if they do not feel that their time is 
appropriately spent, they can make those decisions on 
their own. I believe we should be debating Bill 20, not 
the merits of what other members of the committee are 
here for. 

Mr Bisson: I would say on Bill 20 the point of 
committee of the whole is in order to take a look at the 
sections of the bill in order to make sure that the bill 
does what the government intends it to do. I just ask, 
what’s the role of the government members? I’ve never 
seen government members on a committee be so quiet as 
what we’re finding here in regard to their views on 
particular sections. 

The Chair: I would ask all members to direct their 
comments to the sections of the bill under discussion, 
-and, Mr Carr, I would ask you to withdraw your one 
unparliamentary phrase. 

Mr Carr: I will not withdraw it. 

Ms Churley: Say BS then. 

Mr Carr: I believe in everything. You cannot criticize 
that member, Gilles. You can disagree, but do not 
criticize a man who knows more about it and has given 
more to the planning of this. You might disagree, but that 
man knows more about planning than you will ever 
know. 

Mr Bisson: Mr Chair, just on a point of order. 

The Chair: No, no. Mr Bradley’s next. 

Mr Bisson: On a point of privilege: I certainly don’t 
want to offend Mr Murdoch— 

Mr Carr: Well, you did. 

Ms Churley: Let him speak for himself. 

Mr Bisson: Listen, I certainly don’t want to offend Mr 


Murdoch, but understand what we’re trying to say here. » 


I’m not going to go into the whole debate again. We 
would just like government members to participate in the 
process. 

But I do believe there was an unparliamentary com- 
ment that was made by Mr Carr and I would ask that it 
be withdrawn. 

Mr Baird: Did the honourable member not make the 
same comment yesterday in telling us what the acronym 
that the member for Riverdale used was? 

Mr Bisson: Check Hansard. It wasn’t raised at the 
time, and check Hansard. If it was, I withdraw it. I have 
no problem with saying that. I ask the member from 
Oakville to do the same. 

The Chair: Mr Carr, would you please consider 
withdrawing that one word. 

Mr Carr: In the interest of peace I will—well, first of 
all, before I go through it, just refrain from criticizing 
individuals. To keep the peace, I will withdraw. 

The Chair: Thank you, Mr Carr. Are there any further 
comments regarding sections 22 or 23? Seeing none, I’ll 


put the question. Is it the favour of this committee 
sections 22 and 23 carry? All in favour? Contrary? 
Sections 22 and 23 carry. 

Section 24. 

Mr Bradley: I have an amendment to section 24. 
Again, I believe this amendment to section 24 is most 
helpful, and I'll explain in a moment, after I read the 
amendment. 

I move that section 24 of the bill be amended by 
adding the following subsection: 

“(4) Subsection 41(10) of the act is repealed and the 
following substituted: 

“Notice and enforcement of agreements 

“(10) The applicable municipality may enforce an 
agreement entered into under clause (7)(c) or (8)(b) 
against the owner and, subject to the Registry Act and the 
Land Titles Act, each subsequent owner of the land, 

“(a) if the agreement is registered against the land to 
which it applies; or 

“(b) if the agreement is recorded by the municipality 
in the same place that it records information about the 
zoning status of properties. 

“Notice and enforcement of approvals and conditions 

“(10.1) The applicable municipality may enforce the 
terms of an approval under subsection (4) and the 
conditions imposed under subsection (7) against the 
owner and, subject to the Registry Act and the Land 
Titles Act, each subsequent owner of the land, 

“(a) if the terms and conditions are registered against 
the land to which they apply; or 

“(b) if the terms and conditions are recorded by the 
municipality in the same place that it records information 
about the zoning status of properties.” 

Let me briefly explain why I want to see this motion 
carry. The issue is this: how to make binding site plan 
approval on not only the developer who seeks the site 
plan approval in the first place, but also all subsequent 
owners and mortgagees. 

Municipalities should be given two options re site plan 
approval enforcement: registering against the land to 
which it applies, that is, registering the agreement on 
title; or recording the approval and conditions with the 
zoning status of properties by the municipality. This is a 
simpler, less costly, less time-consuming alternative to the 
present system of preparation and registration of agree- 
ments regarding site plan approval. 

This is a problem, I know, and some municipalities 
have expressed this concern about the ability to enforce 
these site plan agreements on the people who own the 
property later on or the mortgagees. Anybody who sat on 
a municipal council has to go through these problems 
from time to time; where the original owner may have 
been in compliance and may have been cooperative with 
the municipality, subsequent owners and mortgagees are 
people who have simply not lived up to those obligations. 

My amendment I hope is a practical solution to this. 
I’d be interested in the reaction of the ministry, whether 
it believes that this would be helpful to the municipalities 
or whether it believes it would not be helpful. 
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Mr Hardeman: The government will not be support- 

ing the motion. Site plan agreements bind subsequent 
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owners of land and consequently affect interest on the 
land. Given this effect, agreement should be registered on 
title to the land to give affected individuals fair notice. 
Land owners should not be obligated to conduct a zoning 
bylaw search to determine if there are any outstanding 
obligations relating to the land. Cost and time efficiency 
may not be available for subsequent land owners or other 
individuals who simply wish to determine if there are any 
outstanding obligations relating to the land. 

A search can be done in the registry office on the same 
day for $5. If a copy of the agreement is required, it costs 
50 cents per page. Currently, a search with the city costs 
$60, requires a written request and takes two to three 
days for a response. If the Planning Act is amended to 
allow municipalities to have an alternate method of 
keeping records of these agreements, municipalities could 
charge any amount they see fit to individuals requesting 
this information, and there is no obligation to make the 
agreement available on the same day as requested. 

An amendment may eliminate the opportunity for 
subsequent owners to have notice of site plan agreements 
affecting their land if they do not know that both a title 
search and a search of the municipality’s zoning records 


could be required. Currently, agreements and other instru- 


ments affecting the land are registered on title. By record- 
ing site plan agreements in an existing zoning recording 
system, the city is treating them as if they were like zon- 
ing bylaws. These agreements, however, are quite differ- 
ent from the zoning bylaws as they impose conditions on 
land owners which a zoning bylaw cannot do. A more 
likely comparison is a subdivision agreement which must 
be registered on title in order to bind subsequent owners. 

An amendment could introduce an inconsistent system 
varying from municipality to municipality across the 
province. Some site plan agreements would be registered 
on title and others would require a zoning bylaw search. 
The government does not deem it appropriate for individ- 
uals to not know which system was in place across the 
province. 

Ms Churley: I must admit that I haven’t paid a whole 
lot of attention to this section in the bill. It seems a bit 
technical, although I’m concerned that it may have wider 
implications than I’m aware of here. It seems to me to be 
a minor change, but you seem to make it more major 
than I thought it was. It’s my understanding that this 
amendment requires agreements with a developer to 
provide amenities to be recorded by a municipality in a 
publicly accessible place. Is that the difference? | don’t 
know which one of you can answer that. 

Mr Bradley: Mr Murdoch might be able to. 

Ms Churley: He’s the expert. Mr Murdoch has, 
according to Mr Carr, this great wealth of knowledge on 
the Planning Act. I wonder if he could, because of his 
knowledge, explain the difference, because it is quite 
technical. I would ask the Chair if— 

Mr Murdoch: You go ahead, Ernie. You’re the 
parliamentary assistant. 

Mr Hardeman: The concern of the government, first 
of all, is the inconsistency. The System is available in 
Toronto today. It is not available in the rest of the prov- 
ince. The majority of the province would stil] be register- 
ing these agreements on title. It would be very difficult 


for an individual or anyone wishing to know whether 
there were impediments to the title of the land if in some 
areas it’s registered with the municipality through their 
zoning process and in other areas it’s in the registry 
office. So for consistency, we believe we should not pass 
a law that says that in some areas they can do it in one 
way and in some areas they can do it in another way. 

Ms Ckurley: This question around consistency, I again 
find you’re not at all being consistent in where you 
consider you should be consistent and where you don’t 
need to be. It’s okay in some municipalities, for instance, 
to have different laws about basement apartments. That’s 
one example where you don’t mind inconsistencies. 

I’m not so sure that in this case the inconsistencies 
would cause any harm, why you couldn’t have where 
possible, where available, a difference. What harm would 
it cause? Would it delay a process somehow? I don’t see 
the reasoning there. I admit I’m not really knowledgeable 
about this aspect, but it appears to me on the surface that 
it wouldn’t cause any difficulties. 

Mr Hardeman: As it relates to the comparison of 
apartments in homes and this amendment, the information 
that would be created by removing the right of accessory 
apartments will be the type of information that is and. 
always has been available through the zoning process. 
Everyone involved in that process would know that they 
would look to the municipality for that information. 

A site plan agreement, as we’re talking about in this, 
if an individual from—just to pick a place—southwest 
Oxford were to come into Toronto and had sufficient 
financial resources and were to purchase a property, he 
would in this case look in a different area for the site 
plan information than he would if he purchased that 
property in Oxford county. ; 

Having said that, it’s quite possible that they would not 
do that, that they would end up purchasing property and 
they did not know everything that was on title. In the 
process of searching title, you would find that informa- 
tion as it’s registered in the registry office. In this 
process, you would not find it. You would have to go to 
city hall to find that information. You may already own 
the property when you find that out. So I think to protect 
the public, it requires a uniform System as to where this 
information would be available. 

Mr Bisson: Just for clarification, presently outside of 
the city of Toronto the practice is that that information is 
kept by the municipality? 

Mr Hardeman: In all areas, to legalize this type of 
agreement, it must be registered on title. In the city of 
Toronto, my understanding is that they have another 
system that registers it on the property within the munici- 
pal structure. 

_ Mr Bisson: So in regard to the site plan, the site plan 
1s On my title of property? I’m asking the question. 

Interjection. 

Mr Bisson: Then I’m not quite clear what the Liberal 
amendment is trying to do here. You’re trying to set up 
a dual system? 

Mr Hardeman: We did have a presentation to the 
committee structure from the city of Toronto requesting 
that this be added to the bill, to deal with how they are 
presently registering the site plan agreements. It seems to 
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be working very well. It’s the age of technology; it’s 
working well in Toronto. 

The question is, under the present statutes of Ontario, 
whether registering that way would bind subsequent own- 
ers of those properties. They requested that it be added 
into the bill that that was as efficient and as binding, 
being registered by the city on their zoning process, as 
others are registering at the registry office. That’s where 
the government has concerns about the consistency. 
Subsequent owners would not know in all cases where to 
look for that information. They could be owners of 
property that had great impediments on it that they were 
never made aware of in the title search when the transfer 
of that property was done. 
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Mr Bradley: I appreciate the clarification from the 
parliamentary assistant and the members of the Ministry 
of Housing. Indeed, that’s where the motion did come 

from, a presentation that was made to committee, and I 
was very interested in how you felt it wouid impact 
across the province. 

The Chair: Any further discussion? Seeing none, all 
those in favour of the amendment? Contrary? I deem the 
amendment to fail. 

I’ll put the question on 24. Is it the pleasure of the 
committee that section 24 carries? All those opposed? 
The section carries. 

Section 25. Any comments, questions or amendments? 

Mr Hardeman: Mr Chairman, the government will be 
voting against section 25. This is a consequential amend- 
ment, since the minor variance provisions in sections 45 
and 45.1 of the Planning Act are being removed. Again, 
this deals with the appeal to the OMB on minor vari- 
ances, sO we will not be supporting this section. 

Mr Bradley: I have a little note written on this that 
says: “Bill 20 originally added a new provision requiring 
a majority of the committee of adjustment to make a 
valid decision. A smaller quorum would not be allowed. 
This amendment deletes this provision.” Is that what this 
does? Yes? What are the merits of that, then? What are 
the arguments that are put forward on that? 

Mr Hardeman: We’!] ask legal branch to tell us. 

Ms Elaine Ross: Elaine Ross, Ministry of Municipal 
Affairs and Housing, legal services branch. The reason 
that we’re now removing these sections is because they’ re 
already in pre-Bill 20, section 45. So when we vote down 
section 26 of the bill, that will make the existing minor 
variance provisions in the act bounce back, and these 
sections are already in there, so we won’t need them 
here. 

Mr Bradley: On the matter of a quorum, could you 
explain that? What specifically happens with a quorum 
now and after we vote on this? 

Ms Ross: There’s no difference now and afterwards. 

Mr Bradley: No difference. Okay. 

Mr Bisson: Just so that I understand, taking 25 in 
basically deals with later sections that deal with section 
26, just to make them all concur with each other. That’s 
all we’re doing here? 

Mr Hardeman: This goes back to the way it was 
written in Bill 163. 

Mr Bisson: Can I just saying something here on this? 
I would for once congratulate the government in actually 


listening to what presenters had to say on this particular 
issue. I think it’s fairly clear that pretty well everybody 
who came before the committee, by majority— 

Ms Churley: Except AMO. 

Mr Bisson: Except AMO, I would point out—said that 
really this idea of taking away the ability to appeal to the 
OMB minor variances was the wrong thing to do. I 
congratulate the government for once actually listening to 
somebody. It’s one of the few times I’ve seen that 
happen. 

Ms Churley: It’s true that it was everybody except 
AMO, which really astounded me because a lot of the 
representatives from municipalities and developers agreed 
that this was a problem. Not to take away from my 
colleague’s congratulations, but I expect that in keeping 
with this government’s approach to the new Planning Act, 
this would change, because even the developers had a 
problem with it. 

Mr Bradley: Well, if they have a problem with it— 

Ms Churley: So if they have a problem with it, it gets 
changed. 

The Chair: Are there any further comments? Seeing 
none, I’ll put the question. Is it the pleasure of the 
committee that section 25 carry? All those in favour? All 
those opposed? I deem section 25 does not carry. It’s 
defeated. 

Section 26. 

Mr Bisson: Just to make things go a little bit quicker, 
we all have the same motion here on section 26 of the 
bill. Seeing that the government is going to amend this— 
both the NDP and the Liberals have amendments on 
section 26 that I take it will basically bring us back into 
sync with what the government was trying to do in 
section 25. I would withdraw, if it’s in order, the NDP 
motion, section 26, and just put on Hansard that by doing 
sO we’re going to allow the minor variances to go 
forward. Can we do that? 

The Chair: If you don’t make the motion, it’s deemed 
to have been withdrawn. 

Mr Bisson: I’]] let the Liberal Party do its own. 

Mr Bradley: Similarly, the Liberal motion is identical 
to the NDP motion and is in keeping, I think, with what 
the government wants to do. However, the government 
motion looks like it’s much shorter, if I have the nght 
version. Is there any reason the government motion is 
much shorter? 

Mr Hardeman: It has to do with streamlining the 
planning process. 

Mr Bradley: I’m prepared to move my motion, but if 
your motion does exactly the same thing— 

Mr Hardeman: I think for clarification of the commit- 
tee, the two motions from the opposition were putting a 
whole framework in place. The government’s motion is 
to revert back to the Bill 163 wording, so it requires 
much less wording. 

Mr Bisson: Yes, because it’s already in the bill. 

Mr Bradley: It accomplishes the same thing. If you’re 
going to move it, I guess we will support it, if it accom- 
plishes the same thing and there are no tricks to it. 

The Chair: So you’re not making a motion either, Mr 
Bradley? 

Ms Churley: Well, I think he’d like an answer on that. 
Is there any difference? 
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Mr Bisson: It brings you back to 163. 

Mr Hardeman: Take my word for it, there are no 
tricks. 

Ms Churley: There are no tricks. 

The Chair: Are there any further amendments? 

Mr Bisson: Oh, here come the tricks. 

Mr Hardeman: My apologies. It’s not a trick, but 
there is a change from 163 and it deals with the board’s 
ability to make a change to the original application 
without giving notice that that was done in the board 
process—if it’s a minor change. 

Mr Bradley: In that event, I will move my motion 
then. Does a motion, by procedure, have to be read into 
the record or may it be deemed to have been read? 

The Chair: It has to be read, Mr Bradley. 

Mr Bradley: I will read it then. Here it comes, moved 
by myself, section 26 of the bill, subsections 45(10) and 
(11) to (11.13) of the Planning Act. That’s what we’re 
talking about. 

I move that subsections 45(10) and (11) of the Plan- 
ning Act, as set out in section 26 of the bill, be struck out 
and the following substituted: 

“Decision 

“(10) The decision of council on an application shall 
be in writing and shall set out the reasons for the deci- 
sion. 

“Notice of decision 

“(11) The clerk of the municipality shall send out a 
copy of the decision, certified by him or her, to the 
following persons not later than 10 days after the decision 
is made: 

“1. The minister, if the minister has notified the 
council that he or she wishes to receive a copy of all 
decisions of council under this section. 

“2. The applicant. 

“3. Each person or public body who has asked in 
writing to be notified of the decision. 

“Appeal to OMB 

“(11.1) The applicant, the minister or any other person 
or public body who has an interest in the matter may 
appeal the decision of the committee to the municipal 
board by filing a notice of appeal with the secretary- 
treasurer of the committee within 20 days after the 
decision is made and paying the applicable fee under the 
Ontario Municipal Board Act. 

1130 

“Notice of appeal 

“(11.2) The notice of appeal must set out the objection 
to the decision and the reasons in support of the objec- 
tion. 

“Same 

“(11.3) The secretary-treasurer shall promptly forward 
the notice of appeal and the fee to the municipal board 
together with everything filed with the committee of 
adjustment relating to the matter being appealed and such 
other things as the board may require. 

“No appeal or appeal withdrawn 

“(11.4) If no notice of appeal is given within 20 days 
after the decision is made, or if all appeals to the munici- 
pal board are withdrawn, the decision of the committee 
is final. The secretary-treasurer shall notify the applicant 
and shall file a certified copy of the decision with the 
clerk of the municipality. 


“Powers of the OMB 

“(11.5) The municipal board may make any decision 
on the appeal that the committee could have made on the 
original application. 

“Same 

“(11.6) The board may dismiss an appeal after holding 
a hearing or without holding one, as the board considers 
appropriate. 

“Representation 

“(11.7) Before dismissing an appeal, the municipal 
board shall give the appellant an opportunity to make 
representations in respect of the appeal. 

‘Dismissal without hearing 

(11.8) The municipal board may, on its own motion 
or on the motion of a party, dismiss all or part of an 
appeal without holding a hearing, 

“(a) if the board is of the opinion that, 

“(i) the reasons set out in the notice of appeal do not 
disclose any apparent land use planning ground upon 
which the board could allow all or part of the appeal, 

“(i) the appeal is not made in good faith or is frivol- 
ous or vexatious, or 

“(iii) the appeal is made only for the purpose of delay; 

“(b) if the appellant has not provided written reasons. 
for the appeal; 

“(c) if the appellant has not paid the applicable fee 
under the Ontario Municipal Board Act; or 

“(d) the appellant has not responded to a request by the ~ 
board for further information within the time specified by 
the board. 

“Notice of hearing 

“(11.9) The Municipal Board shall give notice of its 
hearing to the applicant, the appellant, and the secretary- 
general of the committee—” 

The Chair: Excuse me, Mr Bradley, you added a word 
there. 

Mr Bisson: You’re paying attention, Steve. 

Mr Bradley: Where is this? 

The Chair: You added the word “and” after “appel- 
lant.” 

Mr Bradley: Okay, I’ll try this again. 

“Notice of hearing 

“(11.9) The municipal board shall give notice of its 
hearing to the applicant, the appellant, the secretary- 
general of the committee”— a 

The Chair: Excuse me, secretary -treasurer. 

Mr Bradley: Secretary-treasurer. What did I say? 

The Chair: General. 

Ms Churley: General. 

Mr Bradley: I must have the United Nations— 

The Chair: We have enough on our plate, we don’t 
have to worry about world issues. 

Mr Murdoch: There’s an appointment coming up. 

Mr Bradley: I’m thinking of that appointment—“‘the 
secretary-general of the committee’”— 

The Chair: You did it again. 

Mr Bradley: —“the secretary-treasurer of the commit- 
tee and to such other persons or public bodies and in 
such manner as the board may determine. 

“Amended application 

“(11.10) On an appeal, the municipal board may make 
a decision on an application which has been amended 
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from the original application if, before issuing its order, 
written notice is given to those who received notice of 
the original application for the minor variance. 

“Same 

“(11.11) A person or public body who receives notice 
under subsection (11.10) may notify the board of an 
intention to appear at the hearing, if any, or the resump- 
tion of the hearing, as the case may be. Notice under this 
section must be given not later than 30 days after the 
person or public body receives the notice under subsec- 
tion (11.10). 

“Same 

“(11.12) Subsections (11.5) to (11.8) apply, with 
necessary modifications, with respect to an application 
which has been amended from the original application. 

“Notice of decision 

“(11.13) The secretary-treasurer of the committee shall 
file a copy of the order of the municipal board with the 
clerk of the municipality.” 

That is the motion. The reason is as follows. The 
reason will be shorter than the motion and will not refer 
to the secretary-general, I assure you. This amendment 
restores the right of appeal on minor variances. Minor 
variances are small zoning changes, often for residential 
properties, for such things as adding porches, swimming 
pools and additions to houses. Under the government bill, 
there would be no appeal mechanism of a council 
decision. 

Minor variance appeals use only a small portion—it’s 
estimated, I think, 6%—of OMB time and there is no 
compelling reason for the removal from the process. In 
fact, the elimination of such appeals may result in more 

rezoning applications to municipalities and ultimately to 
the OMB, thereby of course increasing cost. This is 
similar to, but not identical to, I believe, what the govern- 
ment wishes to accomplish. 


I think members who had the opportunity I didn’t of 


sitting in on a number of the hearings heard this issue 
mentioned, and those who’ve received communications 
heard this issue mentioned by a number of people who 
made representations either in writing or orally to the 
committee. 

Mr Hardeman: The government will not be support- 
ing the resolution. One of the concerns we have with the 
resolution is that it is an addition to the process set out in 
Bill 20 that deals with how the appeal process would be 
initiated originally from the committee of adjustment 
dealing with members of the committee of adjustment 
going through council and then going through the Ontario 
Municipal Board. 

The intent of that section was to reduce the number of 
appeals and processes going to the Ontario Municipal 
Board. We heard a lot of presentations during our public 
deliberations that there was concern the application 
should go to the Ontario Municipal Board. The govern- 
ment has listened to that concern. We have decided to go 
back to the direct appeal to the Ontario Municipal Board. 

We’re convinced the process that does that in Bill 163 
is fairly straightforward, that the committee of adjustment 
makes its decision and that decision is appealable by 
anyone wishing to do so, in the act, can be forwarded to 


the Ontario Municipal Board. For that reason we do not 
support this motion, but we’ll be putting forward a 
motion that’s subsequent to this to deal with a direct 
appeal to the Ontario Municipal Board. 

The Chair: Any further comment? Seeing none, I’ll 
put the question. All those in favour of the amendment? 
Opposed? The amendment failed. 

Mr Hardeman: I move that section 26 of the bill be 
struck out and the following substituted: 

“ 26(1) Section 45 of the act, as amended by the 
Statutes of Ontario, 1993, chapter 26, section 56 and 
1994, chapter 23, section 26, is further amended by 
adding the following subsection: 

“Exception 

(18.1.1) The municipal board is not required to give 
notice under subsection (18.1) if, in its opinion, the 
amendment to the original application is minor. 

(2) Subsection 45(18.4) of the act, as enacted by the 
Statutes of Ontario, 1993, chapter 26, section 56, is 
repealed and the following substituted: 

“Hearing 

“(18.4) If a notice of intent is received, the board may 
hold a hearing or resume the hearing on the amended 
application or it may issue its order without holding a 
hearing or resuming the hearing.” 

The two motions are the same powers as those given 
to the Ontario Municipal Board when dealing with 
appeals on consent applications under section 53 of the 
act. They will give the OMB some flexibility in dealing 
with appeals on minor variance applications which have 
been amended. 
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Mr Bisson: Just one question: The difference between 
what you have in 163 and what you intend on doing with 
this is that there won’t be any need for a public meeting. 

Mr Hardeman: No, this is an amendment that deals 
with an application for a minor variance that was 
appealed to the Ontario Municipal Board, and in the 
process of that, adjustments were made to the application 
that changed it, but the OMB could then still decide on 
that application without further notice. 

Mr Bisson: I was reading this. It says, “The municipal 
board is not required to give notice under subsection 
(18.1) if, in its opinion, the amendment to the original 
application”—okay, got you. 

Mr Hardeman: If the request for the minor variance 
was for a two-foot frontage and the decision was at the 
one-foot frontage that would be a change, but they would 
not have to go through the public notice process. 

The Chair: Any further discussion? Seeing none, I'll 
put the question. All those in favour of the amendment? 
Contrary? The amendment’s passed. 

Section 26, as amended. Is it the favour of the commit- 
tee that section 26, as amended, carry? Contrary? Carried. 

Mr Hardeman: I move that subsection 27(1) of the 
bill be struck out. 

This is a consequential amendment since the new 
minor variance provisions in sections 45 and 45.1 of the 
Planning Act were voted down and the amendment to 
subsection 47(2) of the Planning Act is no longer needed. 

The Chair: Further discussion? 

Mr Bisson: One second here. Okay, thank you. 
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The Chair: Seeing no further discussion, I’ll put the 
question. All those in favour of the amendment? Con- 
trary? The amendment carries. 

Mr Bisson: Subsections 27(2) and (3) of the bill 
(clauses 47(11)(a) and 47(12.1)(a) of the Planning Act): 

I move that subsections 27(2) and (3) of the bill be 
struck out. 

Basically, we’re back to the same argument in regard 
to official plan amendments being denied on prematurity. 
I think we’ve made all of the arguments we wanted to 
make on previous motions. Unless the government plans 
on changing its mind from the previous votes, I think the 
arguments have been made. 

Mr Hardeman: I and the government will not be 
supporting this motion, for the arguments that the opposi- 
tion has made on previous—the prematurity test and the 
ability to have the board hear the application with all the 
relevant factors remain and that should remain in zoning 
orders, as it does in the zoning bylaws and the official 
plan amendments. 

The Chair: Further discussion? Seeing none, I’1l put 
the question. All those in favour of the amendment? All 
those opposed? The amendment fails. 

Mr Bisson: On a point of order, Mr Chairman: The 
government just voted against its own amendment. If 
you'd note, I read the wrong amendment. 

The Chair: No, (2) and (3). 

Mr Bisson: No, I recognize that. I wanted to read—but 
I think, if you check Hansard— 

The Chair: No, you didn’t. 

Mr Bisson: I did not? Thank you. 

The Chair: No. 

All those in favour that section 27, as amended, 
carries? Contrary? Section 27, as amended, is carried. 

Seeing no amendments proposed to section 28, I’ll put 
the question. All those in favour that section 28 carries? 
All those opposed? Section 28 carries. 

Section 29. I think the first one is a Liberal motion. 

Mr Hardeman: Mr Chairman, I request we set down 
section 29 to a later time. I have some amendments to 29. 
The committee may wish to defer a decision on that so 
they have the opportunity to go through the amendments 
rather than vote on them at the present time. 

Mr Bisson: Are you saying that we have new amend- 
ments? 

Mr Bradley: Yes. 

The Chair: If you’re going to talk about 29, you 
should talk about 30 as well, because there are amend- 
ments to that section. 


Mr Hardeman: | would ask that 30 then also be set. 


down. 

The Chair: Is there unanimous debate that we post- 
pone debate on sections 29 and 30 until after lunch? 
Thank you. 

Moving on to section 31, any comments, questions or 
amendments to section 31? 

Mr Bradley: The government wants us to vote against 
its own bill. Is that what it’s saying? 

Interjection: It’s not unheard of, of course. 

Mr Hardeman: We don’t have an amendment to this 
section. We are only suggesting the government will be 


voting against the section of the bill. Again, it relates to 
the change in the appeal of the minor variance process. 
Going back to the full appeal for minor variances will 
require not having this section in the bill. 

The Chair: That having been said, is there any further 
discussion on section 31? 

Interjections. 

The Chair: It’s not a motion. 

Mr Hardeman: Again, to the comments, I do not 
suggest amendment to section 31, only that the govern- 
ment will be voting against section 31. 

The Chair: Is it the favour of this committee that 
section 31 carries? All those in favour? Contrary? Section 
31 is defeated. 

Section 32. 

Mr Hardeman: Again, I do not have any amendments 
to section 32, but I will be suggesting that I, as a member 
of the government side, will be voting against section 32. 

Mr Bradley: I have a prediction. 

Mr Hardeman: I’m not going to be alone. 

The Chair: Is there any further discussion on section 
322 

Ms Churley: Why are you recommending that the 
members of the government— 

Mr Hardeman: The amendment is the same as in 
section 31. It relates to the minor variance provisions, and 
they are no longer required because of the change to the 
appeal process. 

The Chair: If there is no further discussion, is it the 
favour of this committee that section 32 carries? All those 
in favour? All those opposed? Section 32 is defeated. 

Seeing no amendments proposed for sections 33 and 
34, are there any comments, questions or amendments on 
sections 33 and 34? Seeing none, I’ll put the question. Is 
it the favour of the committee that sections 33 and 34 
carry? All those in favour? Contrary? Sections 33 and 34 
carry. 

Section 35. 

Mr Bradley: The Liberal Party has an amendment to 
propose to section 35. 

The Chair: Excuse me, Mr Bradley. We’re dealing 
with section 35. Yours would be a new section, so we 
must conclude debate on section 35 before we deal with 
your motion. 

Are there any comments or amendments to section 35 
itself? 

Mr Bradley: Not now, you’re saying? 

The Chair: Not now. 

Seeing none, is it the favour of this committee that 
section 35 carries? All those in favour? Opposed? Section 
35 carries. 

Now, Mr Bradley. 

1150 

Mr Bradley: Thank you Mr Chairman. I move that the 
bill be amended by adding the following section: 

“35.1 The act is amended by adding the following 
section: 

“Mediation of OMB appeals, etc. 

“65.1 (1) The Municipal Board may use mediation to 
attempt to resolve matters that are referred or appealed to 
the board, before determining the matter in the manner 
provided under the act. 
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“Same 

“(2) The municipal board may employ or retain the 
services of persons to provide mediation services under 
the act.” 

The reasoning is as follows: The amendment enables 
the OMB to use mediation to attempt to resolve disputes 
appealed to the board. The provincial facilitator’s office 
mediation pilot project successfully mediated approxi- 
mately 80% of all OMB appeals it dealt with, at a cost of 
$800 to $1,000 per appeal. It’s efficient and effective. 

I should note that legislative counsel advises that the 
motion may be ruled out of order because it is not 
addressed in the bill. I’m just wondering whether you 
were going to rule it out of order. 

The Chair: No, it is in order. 

Mr Bradley: Okay. Because I went on to say that it 
does, however, appear to be within the scope of the long 
title of the bill, so there was an argument that it could be 
ruled in order. I’m glad that you’ve ruled it in order. I’d 
be very interested in the government’s comments on this 
motion. 

The Chair: Mr Bisson. 

Mr Bisson: Government comments, I think. 

The Chair: Your hand was up first. 

Mr Bisson: I’d be prepared to hear what the parlia- 
mentary assistant says, because he might agree with it 
and I won’t have to comment. 

Mr Hardeman: I’m glad to hear that everyone is 
interested in what the government has to say. The 
government does not support the motion. The current 
provisions in section 65 of the act already provide the 
OMB and its agents with the ability to use mediation, 
conciliation or other disputes resolution techniques to 
resolve concerns and disputes, and we do not deem it 
appropriate to give any further direction in this act as to 
how they shall deal with the applications. 

Mr Bisson: Let me ask a question then to the parlia- 
mentary assistant: If this particular motion was supported 
and put into the bill, would it allow for more opportunity 
for mediation than presently exists or would it not change 
it at all? 


Mr Hardeman: We do not believe that it would - 


change. We think everything that is being proposed in 
this resolution would be available presently under the 
OMB system if the OMB so decided to use that discre- 
tion. 

Mr Bisson: So in your opinion it would not allow 
more mediation than presently exists under the act? 

Mr Hardeman: No. I think the mediation that present- 
ly is available is as extensive as what this would allow, 
or this would provide for. 

Mr Bisson: I would just ask for the logic then from 
the Liberal party, what it is that they intended to do in 
addition? 

Mr Bradley: We think it makes it more specific that 
the OMB would use mediation. We think it is just more 
prescriptive than it exists at the present time. It’s not a 
major problem. But I know that in opposition you 
wouldn’t mind supporting it. 

Mr Bisson: I just wanted to find out. 

Mr Bradley: The member for Middlesex agrees with 
me; I saw him nodding. Maybe he was nodding off. 


Mr Bisson: I asked the question in order to make sure 
that I’m clear about what I’m voting on, what this motion 
intends to do. I believe that mediation is a much better 
way to go, and if this motion allows for more mediation 
and a clearer way to give direction to the board to go to 
mediation, I think we should support it. On principle, I 
will support it. 

The Chair: Any further comment? Seeing none, I’ll 
put the question. All those in favour of the amendment? 
Opposed? The amendment fails. 

Seeing no amendments proposed for sections 36 
though 44, I’ll ask if there are any comments, questions 
or amendments to sections 36 through 44? Seeing none, 
is it the favour of this committee that section 36 through 
44 carry? All those in favour? Opposed? Sections 36 
through 44 carried. 

Section 45. 

Mr Hardeman: I move that subsection 76(2) of the 
Planning Act, as set out in section 45 of the bill, be 
amended by striking out the portion that precedes clause 
(a) and substituting the following: 

“Same 

“(2) Section 1, subsections 16(2), (3) and (4), 31(3.1) 
and (3.2), 35(1), (3) and (4) and 51(28), (29) and (30) of 
the act and Ontario regulation 384/94, as they read on 
November 15, 1995, continue to apply to a detached 
house, a semi-detached house or a row house if on or 
before the day on which subsection 21(1) of the Land 
Use Planning and Protection Act, 1996 comes into force.” 

This is the changing of the effective date as it relates 
to the apartments in houses, changing it to date of 
proclamation as opposed to date of introduction of Bill 
20, to deal with the issue of municipalities that may or 
may not have known of the existence of Bill 20 that have 
issued permits on houses that were being constructed 
during that time frame, and also for those people who 
had started the process. The committee will be aware— 
we heard presentations, particularly in the city of 


-Ottawa—of a gentleman who had gone to quite extensive 


work to arrive at a second unit; not that he suggested that 
he supported the principle, but he felt that if it was legal, 
he should be allowed to do it. He had expended a lot of 
money and he did not want to be denied now, after that 
investment. The government feels that it’s appropriate to 
put the time line on the date of proclamation and every- 
one existing at that time would be grandfathered under 
Bill 20. 

Ms Churley: Just a suggestion: Some of us say 
“srandparenting” these days instead of “grandfathering.” 
That was one suggestion. I know it’s not in fashion these 
days to bring these kinds of things up, but some of us 
keep trying. 

I just want to thank the government for listening to 
this. It was clearly pointed out to us that this would have 
created some real hardship through nobody’s personal 
fault, and I’m glad that I can support this amendment. It’s 
one of the few recommendations before us today from the 
government side that actually show a little bit of good 
common sense. 

Mr Bradley: I will indicate our support for this. I 
would warn Ms Churley that whenever one commends 
the government, it can appear in a government newsletter. 
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I recall reading a statement of a complimentary fashion 
that I made in the House about the member for 
Etobicoke-Lakeshore, Mr Kells. 

Ms Churley: I read that. 

Mr Bradley: I read it in his brochure that came out, 
excerpted appropriately, of course. 

Anyway, I do believe it is fair to do it this way. I think 
there’s a lot of sense to what is proposed. We're not 
leaving some people in limbo. We’re making certain that 
everyone knows the law is passed. I’m sure you'll have 
some kind of information out when the law is passed that 
will tell everyone it is passed. 

The other thing I would note, though, that is of great 
interest is that you’re going to grandparent this, but when 
it comes to the development charges for the developers, 
that provision stays at November 1 for municipalities. If 
I read the bill further on, the developers are going to get 
their way because the municipalities will know that, as of 
November 15, on development charges the rules change. 
But in here it’s the proclamation of the bill. I just note 
that as a matter of interest. 

The Chair: Any further comment? Seeing none, I'll 
put the question. All those in favour of the amendment? 
Contrary? The amendment carries. 

Let’s just finish section 45. Is it the favour of the 
committee that section 45 carries as amended? All those 
in favour? Contrary? Section 45 carries. 

Seeing as it is noon, we will recess for one hour and 
return at 1 o’clock. 

The committee recessed from 1200 to 1307. 

The Chair: Seeing a quorum present, I call the 
meeting back to order. We left off at section 45. The first 
order of business will be section 29, which we had 
suspended debate on to allow an opportunity over the 
lunch-hour for the other two parties to review the amend- 
ments. Whenever you’re ready, Mr Hardeman. 

Mr Hardeman: It’s just a great feeling to have 
everyone waiting on one. 

The Chair: I should be castigating Mr Bradley. The 
first amendment is one of yours. 

Mr Bradley: I found it. Section 29. 

I move that subsection 29(3) of the bill be struck out 
and the following substituted: 

(3) Subsection 51(17) of the act, as re-enacted by the 
Statutes of Ontario, 1994, chapter 23, section 30, is 
amended by striking out the portion that precedes clause 
(a) and substituting the following: 

“Contents 
_ “(17) The applicant shall provide the approval author- 
ity with such information and material as the approval 
authority considers necessary to determine the applica- 
tion, including as many copies as the approval authority 
may require of a draft plan of the proposed subdivision 
drawn to scale and showing,” 

The reason I am Proposing this: The existing act and 
the Ministry of Municipal Affairs and Housing can 
determine in part what constitutes a complete application. 
Currently a complete application as defined does not 
include enough information for council to make an 
eau decision on the planning merits of an applica- 

- For example, a preliminary stormwater management 
report 1s not prescribed information for subdivision 


applications nor is the soil study if the site was formerly 
used for industrial purposes. In such instances, how can 
a municipality make a sound decision that safeguards the 
interests of the community and the environment? 

When presented with an inadequate application, the 
time limits prescribed in the act will continue to run and 
a proponent may then appeal to the OMB if a decision 
has not been made. Municipalities must have the author- 
ity to pass a bylaw setting out what information is 
required for a complete application in addition to the 


legislated and provincial prescribed information. This will _ 


ensure better and appropriately local level implementation 
of planning decisions. Neither Bill 20 nor Bill 163 
achieved the intent of the complete application content: 


to reduce the number of files contained within the — 
planning system that contain inadequate information and © 


to make it clear to applicants what will be required in the 
application. 


I’ve given I think a couple of examples of the kind of | 


information that should be made available. What the 


province prescribes and what a municipality may want — 


are two different things apparently. There’s no question 
that a preliminary stormwater management report is a 
necessity, but it’s not prescribed information for subdivi- 
sion applications. 


Also, having been Minister of the Environment, I can © 


tell you a soil study is very important if it was a former 
industrial use. I’m sure the member for Mississauga 
South, Ms Marland, would agree with me on that, 
because she’s had experience with that, and perhaps even 
the member for Oakville, who has some industrial sites in 
his riding. No doubt he will want to join in approval of 
this particular amendment as well. 

Mr Hardeman: We will not be supporting the amend- 
ment. I think again it deals with the issue of what starts 
the time frame for the appeal process. We’re not suggest- 
ing that municipalities could not require further informa- 


tion in dealing with their applications, but I don’t think | 


it’s appropriate to suggest that the municipality should 
have a bylaw that outlines all the things that are required. 
That would be far too onerous to comply with. 

To start an application, there may be many cases where 
further information is required as the application is being 
processed and evaluated, but we need a set time when the 
clock starts to tick on the application. We believe that’s 
appropriate. That’s a standard the province sets so 
everyone is aware what must be supplied for an applica- 
tion to be complete, for the review to start. So we will 
not be supporting this. We believe that prescribed infor- 
mation should be the same for everyone. Beyond that, the 
municipalities can require further information as they 
review the application. 

Mr Bradley: It would seem sensible, however, that 
that information be provided at the earliest possible 
Opportunity as opposed to somewhere along the line. 
These are two obvious examples I’ve given you. I wish 
the province would prescribe that if municipalities can’t. 
Because the province is not prescribing that, I’m suggest- 
ing that municipalities should have the opportunity to do 
so. I’m of the view that the earlier this information is 
available the better off everyone will be. It may be that 
a plan that’s dreamed up in someone’s head may disap- 
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pear completely if, through the soil testing, there’s a 
determination that it would be impossible to build. 

Let me give you one example that you Tories will like 
particularly, and that’s Ataratiri down in Toronto. I can 
well recall cautioning the cabinet of the day that that 
would never fly. We’re not supposed to talk about 
cabinet deliberations, so I’1l say it was outside of cabinet 
I said to some of my colleagues that the cost of bringing 
the soil up to a standard which would be acceptable for 
residential development would be extremely high. I 
remember I was chastised by an individual who worked 
for the city of Toronto at the time saying that I was being 


_. alarmist, and of course by some of my cabinet colleagues 


who thought I was as well. 

As it turned out, you see that Ataratiri is not going to 
fly, and one of the reasons it’s not going to fly is because 
of the soil problems. Had there been some significant 
work done before this even got off the ground on the 
soil, I think more people would have been cautioned 
against proceeding. But it got well down the line and now 
subsequent people are going to pick up the tab for this 
particular development. 

That’s why I’m proposing it. If the province prescribed 
that, I would say fine, we don’t need this. Stormwater 
management as well is extremely important for subdivi- 
sion applications, but I must focus on that soil study. 
There may have been a time when you could build on 
those old industrial sites without too much of a soil study 
taking place. There are now standards which have been 
established for the reclamation of those soils, and in some 
cases it is not economically feasible to implement a plan 
because the soils simply are not acceptable for residential 
purposes. They would be acceptable only for some other 
industrial purpose. 

That’s why I’m proposing this. Again, it’s a common- 
sense proposal that I’m making here and I thought it 
would gather good support, particularly from those 
who’ve had some municipal experience either in a staff 
capacity or an elected capacity. 

The Chair: Seeing no further comment, I’ll put the 
question. All those in favour of the amendment? 
Opposed? The amendment fails. 

Further amendments? Mr Bradley. 

Mr Bradley: I have a further amendment. It’s to do 
with subsection 29(4) of the bill and it reads as follows: 

I move that subsection 51(2) of the Planning Act, as 
set out in subsection 29(4) of the bill, be siruck out and 
the following substituted: 

“Meeting 

(20) At least 14 days before a decision is made by an 
approval authority under subsection (31), the approval 
authority shall ensure that a public meeting is held, notice 
of which shall be given in the manner and to the persons 
and public bodies and containing the information pre- 
scribed. 

“Same 

“(20.1) An approval authority may request that a local 
municipality or a planning board having jurisdiction over 
the land that is proposed to be subdivided hold the public 
meeting.” 

Again, this involves public input, which we have felt 
all along is very important. We had representations made 


by a number of people to the committee when I was in 
Hamilton, and I understand in other places. What this 
motion in effect does, and it’s a very key motion in this 
bill, is it re-establishes the requirement for a public 
meeting on a subdivision. This is about retaining public 
participation in the planning process. 

Municipalities and developers will end up spending 
more time and money on rearguard actions, trying to 
meet the demands of shut-out citizens, than would be the 
case if contributions were taken advantage of at the 
beginning. The meeting held at the official plan amend- 
ment or zoning stage can be no substitution for the 
subdivision meeting, as there are not enough details 
generally available at this early stage. 

I have noted one of the changes since I left office at 
the municipal level and came to the provincial level—I 
think it’s a change in there—is that there seem to be 
more of these public meetings taking place. When I 
watch my own city council on cable television, I notice 
that at 8 o’clock the mayor will say, “It’s now time for 
public meetings.” It’s interesting to see. In some cases, 
there are no objections registered. There may be some 
representatives of the developer there to say it’s a great 
development coming forward and that everyone should 
approve. 

1320 

But this is rather fundamental, it seems to me. Those 
of us who have served at the municipal level and have 
observed the municipal level understand how important 
this public meeting is for subdivisions. I shouldn’t be 
surprised, but I am surprised, that the government would 
go so far as to remove this particular requirement. I know 
you think you’re speeding up the process and that some 
of these people are tedious and bothersome, and there 
may be occasions when some of the submissions are 
vexatious, as the lawyers say. 

However, I think it’s good for the system. I think a lot 
of the problems are solved at this stage when people have 
this information brought forward. The developer hears 
from people and is then able to address some of the 
problems, maybe address some of the questions at the 
very time; there may have been a misinterpretation of the 
proposal by someone who wishes to object. This is a 
great opportunity for that exchange to take place and for 
the developer to either make a modification or provide an 
explanation that eases the concern of the individual or 
individuals or groups making representations against a 
proposed development. 

I think if we remove this, you’re really taking a major 
step backward in terms of public participation. It rein- 
forces the theory of some people in the province that this 
is simply a bill designed to cater to developers, who 
strongly supported the Conservative Party in the last 
election. That is what they’re saying to me. I’d like to 
think it’s not; I’d like to think, “I proposed this amend- 
ment, and these people are going to demonstrate it’s not 
entirely for that purpose, that indeed they believe in 
public participation.” That’s why I’m looking forward to 
the support of the government members to ignore the 
parliamentary assistant and simply vote as their con- 
science dictates as opposed to how it is recommended by 
the parliamentary assistant. 
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Mr Hardeman: The government will be voting against 
this motion. One of the reasons it was left out of Bill 20 
was, as Mr Bradley said, that many times he has watched 
city council and they have the section with public 
meetings and a lot of issues are not being spoken to. 
Under Bill 163, even in those areas where there was no 
one there to speak to the application, there was another 
two-week delay in having that application approved 
because of the requirement that the public meeting be 
held at least 14 days prior to the decision of council. 

The government members too were on the committee 
that heard the public presentations and the concern 
expressed about the removal of the requirement to hold 
a public meeting, so we have introduced a motion that 
was distributed to the committee members this morning 
that does exactly what this does, but it includes a further 
clause that we believe is required in the legislation. So I 
will not be voting for this resolution, recognizing that our 
amendment will do things identical to this but with an 
added-on section. 

Ms Churley: Can I get some clarification on that? Are 
you saying you presented an amendment this morning 
that’s new and we haven’t dealt with it yet? 

Mr Hardeman: The next amendment, the government 
amendment, will be to deal with this section of the bill. 

Ms Churley: Oh, I see. I haven’t looked at that yet. 
To determine whether I’m going to support this or yours, 
what is the major difference between them? 

Mr Hardeman: The government amendment will have 
an addition that the holding of that public meeting can be 
requested by the approving authority, request that the 
lower tier hold the meeting and notification of that 
meeting. 

Ms Churley: So in other words— 

Mr Murdoch: In other words, just trust us, Marilyn. 

Mr Hardeman: I’ve just been informed there’s also a 
requirement in our motion to give notice of the applica- 
tion. 

Ms Churley: In other words, as Mr Murdoch said, 
“Trust us.” Just kidding. You didn’t mean that, did you? 

Mr Murdoch: I believe you can trust me, Marilyn; I 
trust you. 

Ms Churley: And so you should. 

The difference is that in your amendment—and I’m 
sorry I haven’t read it, but I might as well get clarifica- 
tion now while we’re dealing with this motion. Yours is 
that they would not be required, that they would have the 
option to call a public meeting within the 14 days? 

Mr Hardeman: In the subsection of our amendment, 


it will require that notice of the application be given “if . 


required by regulation, in the manner and to the per- 
sons,...” 

Ms Churley: So there has to be a regulation. 

Mr Hardeman: There’s also the responsibilities at the 
bottom of our amendment that would not be covered in 
the Liberal amendment. 

Ms Churley: I would support the Liberal motion 
before me because I believe it’s stronger. In my quick 
reading of this, it appears to me that under the motion 
that will come before us, there is some opting out 
possible, that a meeting is not absolutely required within 
that 14-day time period. Am I right? 


Mr Hardeman: I stand to be corrected, but I don’t 
believe that’s the case. 

Ms Churley: I'l] wait until you’re clear on that. 

Mr Hardeman: The legal staff did not hear the 
question, Ms Churley, if you could repeat it, please. 

Ms Churley: I’m trying to determine the main differ- 
ence between the Liberal motion before us and the one 
following, the Conservative government motion. What 
would you say is the main difference between the two of 
those? 

Mr Bradley: If legal counsel wants to talk directly to 
us, it’s all right. 

Ms Churley: Yes. Can we have unanimous consent for 
legal counsel— 

Mr Hardeman: There are three differences. In the 
notice requirement, as was just read into the record, there 
is a difference. With the amendment before you now, it 
would be in the act that the public meeting will be held. 
The amendment that we will be putting forward is the 
same as it is in Bill 163, that it can be required to be held 
by regulations. 

If the amendment before you now is approved, it 
would mandate in the bill that the public meeting be held 
14 days prior to. Presently, Bill 163 says that, by regula- - 
tion, those meetings can be required. Plan of subdivision 
meetings are presently required by regulation. 

Ms Churley: What you’re doing, then, is putting back 
the Bill 163 clause. 

Mr Hardeman: Yes. 

Ms Churley: Okay. 

Mr Murdoch: It must be okay. 

Ms Churley: No, not necessarily. 

Mr Bradley: Marilyn, excuse me, if I can intervene 
here, if you’d let me. 

Ms Churley: Please. 

Mr Bradley: The question is then, if it’s done by 
regulation, you can change the regulation without the 
approval of the Legislature, but if it’s done in the act, 
you can’t change the act. From the opposition point of 
view, we would probably believe it’s better in the act 
than it is in a regulation that you can change without us 
knowing or without us having participation. 

Ms Churley: Thank you. That’s helpful. I’m not sure 
why in Bill 163 it was determined to go that route, but 
today I certainly support the Liberal motion because it’s 
stronger. It adds the requirement for public meetings. 
Particularly in light of the lack of public participation in 
the process throughout this bill, which has been cut out 
in sO many cases—time frames cut down, in some cases 
no public participation at all—I would like to err on the 
side of caution here and strengthen this clause as best as 
possible so that we know that within the bill, within the 
law, there has to be a public meeting, that it can’t easily 
be changed by a regulation. I believe it’s absolutely 
fundamental. I have no problem suggesting that we go 
ae what was in Bill 163 and enshrine this in the law. 

Mr Bradley: Another concern I have about going the 
regulation route is that the government at this time is 
looking to eliminate regulations. My good friend the 
member for Lincoln has been charged with the responsi- 
bility, along with Dr Galt, of looking at all the regula- 
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tions that exist in government and eliminating them. 
Knowing my good friend Mr Sheehan as I do, I’ve never 
known him to be a great fan of regulations of any kind, 
so this may be one regulation that might disappear. If it’s 
going to disappear, I would prefer to have a debate in the 
Legislature where the opposition has input, where public 
hearings maybe take place, as opposed to it being done 
behind closed doors with the cabinet and then just being 
announced somewhere. That is why I feel having it in 


legislation is superior to having it in regulation. 


The Chair: Any further comment? Seeing none, I'll 


| put the question. All those in favour of the amendment? 


Opposed? The amendment fails. 
Further amendments? 
Mr Hardeman: I move that subsection 51(20) of the 


| Planning Act, as set out in subsection 29(4) of the bill, be 
struck out and the following substituted: 


“Notice 
“(20) At least 14 days before a decision is made by an 
approval authority under subsection (31), the approval 


authority shall ensure that, 


“(a) notice of the application is given, if required by 
regulation, in the manner and to the persons and public 
bodies and containing the information prescribed; and 
_ “(b) a public meeting is held, if required by regulation, 


notice of which shall be given in the manner and to the 


persons and public bodies and containing the information 


_ prescribed. 


“Request 
“(21) An approval authority may request that a local 


_ municipality or a planning board having jurisdiction over 
_ the land that is proposed to be subdivided give notice of 


the application or hold the public meeting referred to in 


_ subsection (20) or do both. 


“Responsibilities 
- “(21.1) A local municipality or planning board that is 


requested to give the notice referred to in clause (20)(a) 


shall ensure that, 

“(a) the notice is given in accordance with the regula- 
tion made under clause (20)(a); and 

“(b) the prescribed information and material are 


submitted to the approval authority within 15 days after _ 


the notice is given. 

“Same 

“(21.2) A local municipality or planning board that is 
requested to hold the public meeting referred to in clause 


- (20)(b) shall ensure that, 


“(a) notice of the meeting is given in accordance with 
the regulation made under clause (20)(b); 

“(b) the public meeting is held; and 

“(c) the prescribed information and material are 


_ submitted to the approval authority within 15 days after 


the meeting is held.” 
This is the motion referred to in the previous dis- 
cussion to deal with the holding of a public meeting as it 


_ relates to plans of subdivision. We heard many comments 
as we went around the province from delegates who 


spoke to the public meetings for plans of subdivision, and 
invariably those who spoke to it spoke to the need to 
retain the system as it presently existed in Bill 163. The 
purpose of this amendment is to do just that. 

Ms Churley: I support this amendment and I’m glad 
to see that you have inserted that back in the bill. 


Mr Bradley: | believe it is always better—not always, 
but most of the time it’s better to have something in 
legislation than regulation. I still believe this is one area 
where there has been some movement, and where there 
has been some movement I think it’s worthy of being 
supportive of that. I think it’s some significant movement 
in this case. I still have that preference, as I say, especial- 
ly knowing how enamoured many in this government are 
with government regulations, to see this in legislation. I 
guess this is saying it’s better to get a kick in the shins 
than a kick in the face. 

The Chair: Further conversation? Seeing none, I’1] put 
the question. All those in favour of the amendment? 
Contrary? The amendment carries. 

Further amendments? 

Mr Hardeman: I move that subsection 29(15) of the 
bill be struck out. 

The Chair: Sorry, Mr Hardeman, you’ve gone out of 
order. 

Ms Churley: | think I’m drowning in paper. We all 
are by now. The parliamentary assistant is too, I believe. 
My motion is section 29 of the bill, section 51 of the 
Planning Act, right? 

The Chair: Yes. 

Ms Churley: Can I stand that down for a moment 
while I clarify my own notes here? 

The Chair: Well, yours is identical to the Liberal 
motion that’s about to follow, so if we stand that down 
we’ ll be debating the same topic. 

Ms Churley: All right. I’m happy to stand it down and 
let the Liberal motion go ahead. 

Mr Bradley: I’m looking at subsection 29(6), an 
amendment. That’s what I have in chronological order. 

Ms Churley: Yes, that’s why I’m lost. I’m confused, 
too. 

The Chair: I don’t have one for 29(6); 29(14) is the 
next one. 

Mr Bradley: Let me see if I can find it in here. You 
may be correct in assuming you don’t have it. 

Ms Churley: I have now found my piece of paper. 

The Chair: Is it before or after 29(6)? 

Ms Churley: After. 

Mr Bradley: Mine is a motion that’s been prepared 
for the Liberal Party but is not in your package for 
distribution, so I could also stand it down if you want. 
I'll tell you what it deals with; tell me whether I’m in 
order. It dealt with subsection 29(6) of the bill, subsection 
51(34) of the Planning Act. It’s a motion that would 
allow appeals of subdivisions directly to the OMB, as Bill 
20 does with official plans. The present process of 
referring a plan of subdivision to the Ministry of Munici- 
pal Affairs and Housing or regional government is an 
unnecessary step. If it’s out of order, it’s out of order. 
I’m sorry, because I don’t think you have a copy of this. 

The Chair: Mr Bradley, with your indulgence, could 
we ask for unanimous support to stand that down while 
we make copies for the members? 

Mr Bradley: That would be fine, thanks. 

The Chair: Ms Churley? 

Ms Churley: Should I read the actual motion again? 
I move that section 29 of the bill, section 51 of the 
Planning Act, be struck out. 
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The Chair: Forgive me. Could you read that again? 

Ms Churley: Section 29 of the bill, section 51 of the 
Planning Act. Is that what you have? 

The Chair: Do I have a different one, or are you just 
leaving things out? Is it 29(14)? 

Ms Churley: Yes. 

The Chair: Perhaps you could read it in its entirety. 

Ms Churley: Let me read that once again. Subsection 
29(14) of the bill, clause 51(53)(a) of the Planning Act: 

I move that subsection 29(14) of the bill be struck out. 
1340 

This one again deals with the premature OPA applica- 
tion. I won’t go into the details all over again as to why 
I want this struck out, but all the reasons are in the 
record. I stand by those concerns and would ask the 
government to support me on this resolution. 

Mr Hardeman: The government will be voting against 
the resolution as explained by the member. The 
prematurity clause to eliminate the right of an individual 
to be heard because of the criteria used by the approving 
authority to deny an application I believe is not consistent 
with the other directions we’re taking in Bill 20, that 
everyone should have a right to be heard and have their 
day to have the decision made based on the merits of the 
case as they relate to all the issues related to the planning 
application. 

Mr Bradley: Ms Churley, that appears to be a reason- 
able explanation you have on that. They say you’re going 
to be shot down. The government is disagreeing with 
you. 

Ms Churley: Where are we now? 

The Chair: Your motion. 

Ms Churley: I still support my motion. 

Mr Hardeman: We’ve concluded the debate and 
we’re ready for the vote. 

Mr Bradley: I could make a speech, but I won’t. 

The Chair: If there’s no further discussion, I’1l put the 
question. All those in favour of the amendment? Con- 
trary? The amendment’s defeated. 

You will note that the Liberal amendment was exactly 
the same, so we won’t deal with that. Any further 
amendments? 

Mr Bradley: On section 29(6), I’m not going to move 
an amendment. I had indicated that I had one that hadn’t 
been distributed. I know now why it wasn’t distributed. 
I'm going to withdraw it. I like proposing amendments 
with which I agree, that’s why. 

Mr Hardeman: I move that subsection 29(15) of the 
bill be struck out. 


Since the provisions to hold a public meeting for plans - 


of subdivision have been restored, the provision in clause 
51(53)(b) of the act also should be restored. 

The Chair: Any further discussion? Seeing none, I’ll 
put the question. All those in favour of the amendment? 
Contrary? The amendment passes. 

Is it the favour of the committee that section 29 carry, 
as amended? All those in favour? Contrary? Section 29, 
as amended, carries. 

Section 30. 

Mr Hardeman: I move that subsection 53(5) of the 
Planning Act, as set in subsection 30(1) of the bill, be 
struck out and the following substituted: 


“Notice 

“(5) At least 14 days before a decision is made by the 
council or the minister, the council or the minister shall 
ensure that, 

“(a) notice of the application is given, if required by 
regulation, in the manner and to the persons and public 
bodies and containing the information prescribed; and 

“(b) a public meeting is held, if required by regulation, 
notice of which shall be given in the manner and to the 
persons and public bodies and containing the information 
prescribed. 

“Request by council 

“(6) A council may request that a local municipality 
having jurisdiction over the land that is the subject of the 
application for consent give notice of the application or 
hold the public meeting referred to in subsection (5) or 
do both. 

“Request by minister 

“(7) The minister may request that a local municipality 
or planning board having jurisdiction over the land that 
is the subject of the application for consent give notice of 
the application or hold the public meeting referred to in 
subsection (5) or do both. 

“Responsibilities 

“(7.1) A local municipality or planning board that is 
requested under subsection (6) or (7) to give notice shall 
ensure that, 

“(a) the notice is given in accordance with the regula- | 
tion made under clause (5)(a); and 

“(b) the prescribed information and material are 
submitted to the council or the minister, as the case may 
be, within 15 days after the notice is given. 

“Same 

“(7.2) A local municipality or planning board that is 
requested under subsection (6) or (7) to hold a public 
meeting shall ensure that, 

“(a) notice of the meeting is given in accordance with 
the regulation made under clause (5)(b); 

“(b) the public meeting is held; and 

“(c) the prescribed information and material are 
submitted to the council or the minister, as the case may 
be, within 15 days after the meeting is held.” 

This amendment does the same in section 30 for 
consent decisions as it does in section 29 for the plans of 
subdivision. 

The Chair: Further discussion? Seeing none, I’ll put 
the question. All those in favour of the amendment? 
Contrary? The amendment carries. 

Any other amendments? 

Ms Churley: I move that subsection 30(12) of the bill 
be struck out. 

I move this because, once again, it deals with the 
premature OPA application. 

The Chair: Further discussion? 

Mr Bradley: Once again I will make the plea; I’m 
sure it will fall upon unsympathetic minds. I was going 
to use another saying, but I was told you can’t use it in 
1996 because it’s politically incorrect. 

Mr Murdoch: You might have to withdraw it. 

Mr Bradley: No, I wouldn’t have to withdraw, but it’s 
politically incorrect, as they say. 

It’s not going to evoke any Sympathy in the govern- 
ment side, but it goes back to the issue which I think 
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must be reiterated, that is, the prematurity test. I think 
you’re going to see these proposals moving forward too 
much, too quickly, when there are no services existing 


_ and no evidence that services are going to be existing 


within a period of time. It’s the old prematurity test, the 


_ power of the OMB to dismiss matters regarding a consent 


on the basis of prematurity. The arguments have been 
made, essentially. Obviously, the government and the 
opposition disagree and we’ll be having a vote. 

The Chair: Any further discussion? Seeing none, Ill 
put the question. All those in favour of the amendment? 


} Contrary? The amendment’s defeated. 


The identical Liberal motion can be dispensed with. 

Further amendments? 

Mr Hardeman: I move that subsection 30(13) of the 
bill be struck out. 

This deals with the fact that since the provision for 
holding a public meeting for consent is restored, the 
provision in clause 53(31)(b) of the act should also be 
restored. 

Mr Bradley: It makes sense. 

The Chair: Further discussion? Seeing none, I’1l put 
the question. All those in favour of the amendment? 
Contrary? The amendment carries. 

Is it the favour of the committee that section 30, as 
amended, carry? All those in favour? Contrary? Section 
30, as amended, carries. 

Back to 46. Are there any comments, suggestions or 
amendments to section 46? 

1350 

Mr Bradley: Section 31 of the bill, does the govern- 
ment have an amendment to that? 

The Chair: We already dealt with everything from 31 
to 45. 

Mr Bradley: All of those? 

Mr Murdoch: We’re up to 46. 

The Chair: Section 31 lost. 

Mr Bradley: Section 32? 

The Chair: Section 32 lost, 33 won. 

Mr Bisson: These are all the motions that we didn’t do 
this morning that we deferred. 

Mr Bradley: All right, fine. That makes sense. 

Mr Bisson: Just for a point of clarification, those are 
all the amendments that we had deferred this morning 
that you just dealt with as I walked in. 

Mr Murdoch: Yes. 

The Chair: There are no amendments to section 46? 
Comments? Is it the favour of the committee that section 
46 carry? All those in favour? Contrary? Section 46 
carries. 

Section 47. 

Mr Bradley: I have a Liberal motion. We recommend 
voting against section 47 of the bill. 

The Chair: That’s not a motion, Mr Bradley, and if it 
were, it would be out of order. But thank you for your 
comments. 

Mr Bradley: I’m just doing an impersonation of the 
parliamentary assistant. 

The Chair: You just can’t use the word “motion.” 
Any further comments? All those in favour of section 47 
carrying? Contrary? Section 47 carries. 

Section 48. 


Mr Hardeman: I move that subsection 48(1) of the 
bill be struck out. 

This amendment deletes subsection 48(1) of the bill 
because it was a complementary amendment resulting 
from the proposed changes to the minor variance system. 
This section is no longer needed. 

The Chair: Further discussion? Seeing none, all those 
in favour of the amendment? Contrary? The amendment 
carries. 

Is it the favour of the committee that section 48, as 
amended, carry? All those in favour? Contrary? Section 
48, as amended, carries. 

Section 49. 

Mr Hardeman: I move that clause 4(4)(d) of the 
Development Charges Act, as set out in subsection 49(1) 
of the bill, be amended by striking out “subsection (3)” 
in the fourth line and substituting “subsections (3) and 
BARA 

This motion is to ensure that an affidavit or declaration 
by the clerk of a municipality, as set out in clause 4(4)(d) 
of Bill 20, in the record to the Minister of Municipal 
Affairs and Housing includes reference to the require- 
ments for the timing of notice of a bylaw passed by the 
municipality contained in subsection 4(3.1) of the act. 

This requirement does not add additional administrative 
costs to the municipalities. Where a municipality passes 
a bylaw after November 16, it must forward a record to 
the minister. This amendment provides assurances to the 
minister that the notice provisions to permit persons and 
organizations to submit their concerns about the bylaw 
have been complied with. 

The Chair: Further discussion? Seeing none, I'll put 
the question. All those in favour of the amendment? 
Contrary? The amendment carries. 

Further amendments? 

Mr Hardeman: Mr Chairman, I move that section 4 
of the Development Charges Act, as amended by subsec- 
tion 49(1) of the bill, be further amended by adding the 
following subsection after subsection 4(4.1): 

“Refund 

“(4.2) If the minister refuses to approve all or part of 
a bylaw, the municipality shall refund the development 
charges paid under the bylaw or the part that is not 
approved, and must do so within 30 days after the 
municipality receives notice of the minister’s decision.” 

Mr Bradley: Again, if you look at some of the key 
parts of the bill that we focused on, this is a key part of 
the bill. This is a part of the bill that if one were suspi- 
cious, one would suspect it were written by the devel- 
opers 

Mr Baird: But you’re not suspicious. 

Mr Bradley: —because it is clearly going to work 
against municipalities and against the existing people in 
municipalities and in favour of the developers. When we 
were in Hamilton, I asked the developers, the one group 
that came in, “Were you enthusiastic about this bill?” and 
they seemed to be very enthusiastic about the bill. One of 
the reasons they were enthusiastic was the provision 
which now allows the minister to rule on further develop- 
ment charges. 

The purpose of development charges, we will recall, is 
so that new developments shall pay their fair share of the 
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new facilities which are going to be required within a 
municipality. We always think of the roads, we always 
think of the sewer and water. We get into street lights, 
we get into schools, we get into parks, libraries, fire 
services and so on when we extend it. So development 
charges were put in place so that when development took 
place, it would not be the entire municipality, many of 
whose citizens had already paid for their own services 
and other services. Those people would not be required 
to pay for the new services. 

These new powers to the minister under Bill 20, in my 
view, are not good powers for the minister to have and 
will work to the detriment of municipalities. Keep in 
mind that the province is cutting back its funding to 
municipalities and at the same time it says, “But of 
course, if you want to reflect your new costs in terms of 
development charges, this minister is going to keep a 
careful eye on you and prohibit you in some cases from 
doing so.” That forces the municipality either to not 
provide some kind of service or, on the other hand, to 
raise municipal taxes. Of course, it’s then the municipal- 
ity that gets the flak, rather than the provincial govern- 
ment. 


I think members of the committee should know that 


not only do we have the minister now interfering on 
behalf of developers, but this amendment would further 
penalize municipalities by forcing them to pay back lot 
levy funds which the minister feels were collected 
improperly. They would have collected the funds, prob- 
ably spent the funds, and then the minister, probably at 
the behest of the developers—because the developers will 
make representations to the minister—will say, “That was 
an improperly imposed lot levy and you have to pay it 
back.” So this is a further detriment to municipalities. 

I wish municipal councillors across the province knew 
what was in this bill. I know some of them rub their 
hands at the fact they think they’re getting some addi- 
tional powers, but what they don’t see are the other 
provisions in here. When they find that out, I think some 
of them may change their minds, at least those who aren’t 
always acquiescing to every wish of developers. 

Ms Churley: I support the comment from my Liberal 
colleague. I recognize and I think it’s fair to say that 
when we were the government we realized that there 
were some problems with the Development Charges Act 
and that it’s not necessarily a bad thing to take a look at 
it. I have no opposition to taking a look at the bill. What 
I’m strongly opposed to is the direction which this 
government is going, for the reasons that my colleague 


Stated, particularly with the cuts to transfer payments to: 


municipalities. Municipalities are going to be very hard 
pressed. 
1400 


I don’t quite understand why you would in this case 
arbitrarily reach in and tell municipalities how and when 
they should charge development fees. You seem to trust 
municipalities, for instance, in doing the right thing when 
it comes to environmental protection. Why not trust 
municipalities to determine what makes sense in their 
own locality for the development of their region? It just 
doesn’t make sense except that, as my colleague said, you 
have listened very Closely to the developers here. Of 


course the developers would like this change. Absolutely. 
Why wouldn’t they? But I think it was wrong for the 
government to cave in to that. 

The definition of “hard services” is very narrow. It 
relates to sewers and that kind of thing. Who’s going to 
build the schools, the libraries, the community centres, 
the other aspects of development that are so very import- 
ant to the people living there? Ultimately, somebody has 
to pay for that. 

Now, you could argue, and I know that developers 
have argued, that it brings the cost of the new develop- 
ment up too much for homeowners. I agree that there 
have been some problems, and it has to be looked at, but 
obviously it’s a mistake to think that municipalities are 
going to be able to afford to pick up those costs. At the 
end of the day, what we’re going to have here is some- 
thing that this government said is very undesirable, and 
that is higher municipal taxes, which is something that 
municipalities are having to struggle with right now 
because of the massive cuts in transfer payments. They 
will really have no choice but to raise taxes and ask for 
the general population to pick up the costs of these 
charges. I think it’s a big mistake and not very well 
thought out. 

Mr Bisson: I have a couple of questions before I 
actually make my comment, just to make sure I under- 
stand this properly. Does the Minister of Municipal 
Affairs and Housing now, outside of Bill 20, have the 
right to disapprove of a bylaw of a municipality? I think 
the answer is no, isn’t it? 

Mr Hardeman: The answer is no, yes. 

Mr Bisson: Okay. So that means to say that if I was 
the municipality of the city of Timmins and I passed a 
bylaw that said I’m going to charge development charges 
on soft services in my community, I could legally do that 
as a community, and the minister can’t rule otherwise. 

Mr Hardeman: Yes. 

Mr Bisson: Okay. Now, if I understand what you’re 
doing here, it’s that under this particular subsection 
you’re saying the Minister of Municipal Affairs will now 
have the power to say a municipal bylaw is null and void. 

Mr Hardeman: The municipal development charges 
bylaws were prepared when the Development Charges 
Act was implemented, prepared at great time and expense 
for municipalities, to justify the amount of the develop- 
ment charges for the municipal services required by that 
new development. A lot of those bylaws are running out 
at this time. The minister has come to the conclusion that 
a fundarnental review of the Development Charges Act is 
required. It was felt to be inappropriate to have munici- 
palities going to great expense to prepare a new develop- 
ment charge bylaw which in fact may or may not fit the 
criteria in a year’s time. 

It was also recognized that there was going to be a 
need for some municipalities, through extenuating 
circumstances, to increase their development charges in 
that interim period of time. This is to allow the minister 
to approve those types of increases while letting the 
municipal sector know that the Development Charges Act 
is being reviewed and they should not change their 
bylaws until that is complete. So they can implement a 


bylaw that would serve the needs of the Development 
Charges Act. 
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Mr Bisson: Let me try this again. If you were not to 
make this motion and (4.1) was to stand as is, the 


Minister of Municipal Affairs would have the right to 
approve or disapprove of a bylaw no matter what the 


issue was. 

Mr Hardeman: No. 

Mr Bisson: If I was to read—bear with me—section 
4.1 prior to the amendment, you’re saying, “The Minister 
of Municipal Affairs and Housing may approve or refuse 
to approve a bylaw in whole or in part, in his or her 


_ absolute discretion, and his or her decision is final.” That 


means to say that it would be outside of even develop- 


_ment charges bylaws. 


Mr Hardeman: In clarification to the amendment, the 
amendment is on the timing of the development charges, 


not on the minister’s right to approve or not to approve. 
_ Section 48 dealt with that. 


Mr Bisson: Let me try to word it another way. Can 


. the minister refuse a bylaw of a municipality other than 


a bylaw that deals with development charges with this 
clause? That’s issue number one. Are you giving this 
power only strictly on bylaws that deal with development 
charges? 

Mr Hardeman: With this clause? 

Mr Bisson: Yes. 

Mr Hardeman: With this clause, this relates only to 
the timing of the minister’s power, not the power itself. 
The power itself was dealt with in the previous section. 

Mr Bisson: But that’s the point I’m trying to make 
here. I asked the question at the very beginning of this. 
Prior to Bill 20, did the Minister of Municipal Affairs 
have the right to say that a bylaw was null and void 


_ dealing with development charges? 


Mr Hardeman: No. 

Mr Bisson: Okay. He will now have that power? 

Mr Hardeman: Yes. 

Mr Bisson: Okay. Thank you. Now I get to the next 
part. There are two parts to this. Let’s deal with the 
easier one first. 

If, let’s say, the city of Timmins passed a bylaw in 
1992 dealing with development charges as they apply to 
soft services, could the minister under this clause repeal 
the bylaw of 1992? 

Mr Hardeman: No. 

Mr Bisson: What’s the time frame—from the enact- 
ment of this act? 

Mr Hardeman: The minister has the power to approve 
bylaws in those bylaws where the municipality is propos- 
ing to raise the development charges. The other parts of 
the act authorize the extension of the existing develop- 
ment charges bylaws or the lowering of the development 
charges within their bylaws without minister’s approval. 
The only minister’s approval required is those cases 
where there are extenuating circumstances and the 
municipality deems it appropriate to have to raise the 
development charges. That would require the minister’s 
approval. 

Mr Bisson: But those bylaws that have already been 
passed, if I have a bylaw in my municipality dated 1992 
that says we’re going to charge development charges on 
soft services, will this clause give the minister the power 
to make that null and void? 


Mr Hardeman: No. 

Mr Bisson: So the question I ask is: This will then 
become the law, this will only apply on enactment of the 
law. So if the city of Timmins, after this law is enacted, 
wants to pass a bylaw on development charges they will 
have to get approval from the minister? 

Mr Hardeman: If that bylaw on development charges 
raises the level of their present bylaw, it would require 
the approval of the minister. If they presently do not have 
a development charges bylaw, they could not implement 
one now without the minister’s approval. 

Mr Bisson: You realize that this really could lead to 
quite a political interference by the minister. This is 
really leaving the minister open to pressures by devel- 
opers to— 

Mr Bradley: Donate. 

Mr Bisson: —donate to the minister. I guess I’ve got 
no other way of putting it. This is really a political 
clause. If I’m a developer and I’ve got an in with the 
Minister of Municipal Affairs, I can have the minister do 
all kinds of wonderful things for me through this. This is 
really developer-driven, isn’t it? 

Mr Hardeman: My answer would be no. 

Mr Bisson: It better be or else you won’t be the 
parliamentary assistant. 

Mr Hardeman: That’s not the way I would interpret 
this section. 

1410 

Mr Bisson: Would you agree there is a danger that the 
minister could be put in a position, if he or she chose to 
be put in that position, to be friendly to a developer and 
to rule a particular bylaw of a municipality out of order? 
Not out of order, but make it null and void? Could it 
happen? 

Mr Hardeman: This section does not give the minister 
the authority to deal with the existing bylaws that are in 
place or any municipality that, for their own reasons, 
decides to lower it. 

Mr Bisson: That’s not what I’m saying. What I’m 
saying is that if the city of Timmins was to pass a bylaw 
after this act is put into law that deals with development 
charges—in other words, increases development charges 
on soft services—the developer can go to the minister 
and have that whole thing overturned. It seems to me that 
the minister is being put in a position that he could be 
seen as the developers’ minister. I think this is very 
political. I think this is dangerous. 

Mr Bradley: Let me describe how it’s a difficulty— 

Mr Bisson: I’m trying to be polite here. That’s the 
problem. 

Mr Bradley: In the same vein, let me describe how 
it’s a difficulty for the minister. It’s almost a no-win 
situation for a minister. First of all, I think, for the 
municipalities, they’re the losers in this, and the people 
who reside in the municipality who are already there, as 
opposed to the new people coming in. 

It’s very dangerous for a minister, because under our 
system, ministers may receive political donations. So that 
could influence a minister one way or another, and I’m 
not saying it in a detrimental way. 

Mr Murdoch: Oh, now. 

Mr Bradley: No, I’m saying in the opposite way. You 
have to listen carefully. 
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Mr Murdoch: I am listening carefully. : 

Mr Bradley: That may even in the opposite way 
influence a minister. In other words, a developer may 
ask, and may in the mind of the minister have a legit- 
imate case in asking, that a charge be denied. However, 
that developer has either given a donation to the minister 
or to a member of the governing party or to the govern- 
ing party, and the Globe and Mail searches the election 
finances commission and says, “Aha, this is the reason”; 
they draw this conclusion. So the minister, to be safe, if 
he has received or the government has received a sub- 
stantial donation from the developer, might well turn 
down the request of the developer so it doesn’t appear as 
though the minister is showing favouritism to that person. 
So it can happen. You see the position you place the 
minister in with this, because of our method of financial 
donations, and they are public, and developers are known 
to make donations. 

So the problem the minister is faced with is—I can 
certainly understand the minister faced with this situ- 
ation—does the minister want to read on the front page 
of the Globe and Mail that he prevented a municipality 
from raising—let’s say, Owen Sound, because of the 
member across. He says to Owen Sound, “We’re going 
to agree with you, Owen Sound, and not with the devel- 
oper,” because the minister is thinking in his mind, “If I 
take the developer’s side and they see that the develop- 
er’s donated to me,” or in this case, the Conservative 
Party, if they’re in power, that’s going to influence the 
minister’s decision, perhaps. You’d be surprised how that 
would. I would certainly, if I were the minister, think 
very carefully about showing any favouritism, even if I 
thought the person were right, if there was a perception 
out there that the reason was money donated. 

When you give the minister this kind of power, that’s 
what happens out there. That’s where the minister’s on 
the hook. That’s where the minister faces maybe unfair 
criticism, maybe fair criticism. 

Again, for the municipality, I think the municipalities 
are the losers. I wish AMO would tell the municipalities, 
since they’re busy applauding parts of this bill—the 
officials of AMO, whose hands may be bruised from 
applause, should be telling the municipalities about this 
aspect of the bill. 

Mr Murdoch: I don’t think that’ll happen, Jim. 

Mr Sean G. Conway (Renfrew North): Let me hear 
from the parliamentary assistant again, because I think if 
I were a Boy Scout or a Girl Guide I’d be disposed to 
believe in this Pollyanna world of how development 
pressures operate. But you know, if you’ve had any 


experience in the real world—God, if you search the - 


annals of the Ontario legislative history, when you go the 
library there’s a stack of judicial inquiries and royal 
commissions into development politics, shall I say. So I 
think Mr Bradley does raise a concern for anybody who 
has a concern about what might happen here. But I also 
am struck by the fact that one of the fundamental prin- 
ciples in this policy, and the bill that springs from it, is 
more power to the people, and in a good, Jeffersonian 
way, more power to the city of Woodstock or the county 
of Oxford. 

How is it that in this respect, the people of Oxford 
whether they’re a local school board or a local council, 


can’t be trusted to make a reasonable judgement? And 
even where they make a less-than-perfect judgement, why 
shouldn’t they be exposed to public pressure, at the local 
level, from developers and perspective homeowners or 
whomever that will have to pay the charges? I think 
we're all sensitive, on the basis of the testimony, to the 
problem here: that some people can’t resist the temptation 
to pass along additional costs. But I just want to know, 
given what you’ve said about this policy: How again is 
it that the Oxford County Board of Education or the city 
of Woodstock just shouldn’t be trusted here without the 
school-marmish oversight of the imperial authority at 
Queen’s Park? 

Mr Hardeman: I think throughout the bill. and 
throughout the policies that we have put forward so far, 
the direction is for local autonomy because I and the 
government believe that we can trust the local municipal- 
ities. We have come to the conclusion during the review 
of the Development Charges Act that we should not have 
municipalities, under false pretences, be preparing new 
development charges bylaws that they implement and 
then find they would have to redo them when the Devel- 
opment Charges Act review was completed. We also 
recognize that there will be times, there will be circum- 
stances in some municipalities where development 
charges will need to go up to accommodate the services 
that are needed for the development. Under those circum- 
stances, the minister would grant an exemption to those 
municipalities to allow them to increase the development 
charges. 

As you have stated, there are times when someone may 
take advantage of the situation. We are quite confident 
this section will not have to be used, but if someone was 
to implement development charges beyond the appropri- 
ate level, it will take a certain length of time for that 
development charge bylaw to come to the minister for 
review and approval. In that time, if they were erroneous- 
ly collecting development charges, I think it’s fair that 
those should be returned. And that’s what this amendment 
does, is it provides the onus on a municipality that, under 
false pretences or under a drastic miscalculation, decided 
to charge fees that they were not entitled to charge. The 
bylaw would not be a legal bylaw of the municipality 
until it was approved by the minister. So if any munici- 
pality collected development charges under that bylaw, 
we think it’s appropriate that they refund that develop- 
ment charge. 

Mr Conway: Are you then saying—and I may have 
missed something earlier or that’s carried elsewhere in 
the bill—but do I take it then from that response that this 
is entirely a transitional matter, that you and your minis- 
ter on behalf of our provincial government have made it 
very clear to everyone that once the development charges 
review is completed and perhaps amendments are brought 
forward and the act is adjusted consistent with whatever 
that review produces, are you then telling everyone and 
would you tell the committee now that it would be the 
intention of the government to, at that point, surrender the 
kind of oversight provisions that are vested with the 
minister in this section? 

Mr Hardeman: Yes. I think on every opportunity that 
the minister has had to speak to those that are affected by 
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this policy it has been made abundantly clear. I’m not 
sure I can assure the committee that he has searched out 


every opportunity to speak on the subject, but on every 
opportunity where he did speak on the subject he made 
_ it quite clear to those involved that this was a transitional 


process to deal with the development charges while the 


_ Development Charges Act was being reviewed. 
— 1420 


Mr Conway: So when the act is reviewed, it’s the 
policy of the government that you will then surrender this 


_ oversight provision that this particular section of this act 
| now gives you? 


Mr Hardeman: Yes. 

Mr Bisson: Did I understand you correctly? Let me 
take it the other way. Why not do this in the Develop- 
ment Charges Act when the Development Charges Act is 


_ amended? Could you not do it there? 


Mr Hardeman: Again, we have to recognize that the 


| Development Charges Act is not in the Legislature at the 
_ present time. It’s being reviewed. It was the government’s 
| position that— 


Mr Bisson: We understand the argument. 

Mr Hardeman: —this transition needed to be put in 
place for that review. 

Mr Bisson: I understand what you’re saying, this is 


_ transitional, but the specific question I’m asking is, could 


you not do this in the Development Charges Act if you 


' chose to? 


Mr Hardeman: In fact, it’s just pointed out that it is 
an amendment to the Development Charges Act. We have 
opened the act to include this in it to put the transition— 

Mr Bisson: That’s right, yes. So it is in the Develop- 


ment Charges Act. The point I’m getting at is that it 


would be best dealt with when we deal with the Develop- 
ment Charges Act, because it seems to me what you’re 
doing here is that you’re giving the minister very broad 
powers to be able to interfere in the due process of a 
community when it comes to how it deals with develop- 
ment charges. If you have a philosophy that you want to 
adhere to in legislation, that should be part of the debate 
around DCA and not around this particular bill. I believe 
you’re really opening up a can of worms here, that your 
minister can be quite frankly put in a hell of a lot of hot 
water over this issue. I don’t understand the logic. You’re 
saying the transition. When do you plan on bringing in 
the DCA? 

Mr Hardeman: When the review is completed. 

Mr Bisson: No, but next fall? 

Mr Hardeman: Hopefully, yes. 

Mr Bisson: Probably in the fall. Things aren’t going 
to come to an end between now and next fall. Why the 
rush? Why do you have to do this now? 

Mr Hardeman: As I mentioned earlier in my explana- 
tion, I think it’s a great process and an expensive process 
for municipalities to develop a new development charge 
bylaw. We do not believe it’s appropriate that they 
should be forced to do that if the development charges 
and the framework under which they’re going to have to 
live with development charges changes dramatically in 
the review of the act. If we did not find a way to deal 
with the exceptional circumstances in the act to allow 
some bylaws to be increased without following the 


procedure of the present Development Charges Act, we 
would have no way of funding that infrastructure in a 
high-growth area. 

Mr Bisson: I take it the government wants this to 
happen, but I’d only say this before we vote on it: 
Number one, I believe we should deal with this under the 
Development Charges Act. It’s not an issue where you’re 
going to have a raft of communities trying to pass bylaws 
dealing with this issue. They’re probably very much in 
the minority, the cases that you have. 

But I’d only say again that in the interim, until we get 
the changes made in the Development Charges Act, I can 
tell you we’ll be watching very closely what happens 
here, because what you end up with, no matter what the 
minister decides when it comes to an application before 
him, depending on how the minister reacts with that, he 
can be in a conflict situation. The municipality passes a 
bylaw opposed to what you want in here, the minister 
says, “Well, I’m on the side with the developer,” boy, oh 
boy, I don’t think I need to draw any pictures for you. 
You can really end up in a heck of a lot of hot water 
over this. I would warn the government that this is not a 
good idea and you should hold this off until you do the 
Development Charges Act. 

Mr Murdoch: Put it under advisement. 

The Chair: Further discussion? 

Mr Bisson: Well, Bill’s got it under advisement. 

The Chair: Seeing none, I'll put the question. All 
those in favour of the amendment? Contrary? The 
amendment carries. 

Ms Churley: I voted against. 

The Chair: Yes. Is it the pleasure of the committee 
that section 49, as amended, carry? All those in favour? 
Opposed? Section 49, as amended, carries. 

Section 50. 

Mr Hardeman: I move that subsection 5(1) of the 
Development Charges Act, as set out in section 50 of the 
bill, be struck out and the following substituted: 

“Effective date 

“(1) A development charge bylaw approved by the 
minister of Municipal Affairs and Housing takes effect as 
of the later of, 

“(a) the date on which the bylaw was passed; and 

“(b) such other date as may be specified in the bylaw.” 

This motion is necessary to ensure that municipalities 
are not prohibited from collecting development charges 
between the time they pass the bylaw and the date upon 
which the minister approves the bylaw. 

The Chair: Any discussion? 

Mr Bisson: I’m not going to belittle the other point, 
but I’d only say on this, on the one hand you’re saying 
aS a government you want to put the power in the hands 
of the municipalities that do planning and leave them to 
do their jobs, but one of the ways they can do that, quite 
frankly, is how they levy fees on development charges 
and you’re taking that away from them. So you're doing 
quite the opposite of what you’re trying to accomplish 
generally in the bill. 

Mr Bradley: Again, by limiting their ability, unfet- 
tered, to collect development charges or increase develop- 
ment charges, you’re going to have more ill-advised 
developments. 


R-766 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


29 FEBRUARY 1996 





I want to use an example that I share with people, and 
it annoys people locally perhaps from time to time, but I 
look in the middle of Beamsville and they’ ve got subdivi- 
sions in the middle of Beamsville, if you can believe it. 
Beamsville is a small town, rural area, and the people 
moving in, I would bet, by and large, have nothing to do 
with Beamsville. There’s not a new factory that went into 
Beamsville. There’s not a new institutional development 
in Beamsville. They’re building the houses for people 
who work in Toronto, or perhaps Hamilton, but more 
likely Toronto and the greater Toronto area. 

So the Lincoln County Board of Education has pres- 
sure from people in the subdivision adjacent to increase 
the size of the school. They wouldn’t have that pressure 
to increase the size of Senator Gibson school if it weren’t 
for the fact that Beamsville is building houses for people 
who work in Toronto. There is no benefit to the commun- 
ity, Outside of the short-term benefit, of the building that 
takes place, and that is a benefit, but beyond that there’s 
not a benefit to the municipality, and they can’t even 
recover it in future developments through development 
charges if the minister interferes and says, “You can’t 
have these development charges,” or “You’re charging 


too much,” or “There’s something wrong with the way 


you did it.” 

So the municipality, in this case the taxpayers of 
Lincoln county, which exists for the purpose of education 
only, Lincoln county has to pick up the tab or there’s just 
no increase in the size of the building and it certainly 
does, based on the number of people around, justify an 
increase in the size. When the last government was in 
power, they were pressuring the local MPP, and then they 
called me out because I was an opposition person then, 
and I have to tour the school and look at it and say, 
“Yes, indeed, this is so and I will speak to the govern- 
ment as well.” So what happens is there’s no real benefit. 

Now, Mr Conway made reference to a document I 
made reference to by Dr Joseph Kushner—I don’t know 
if he has it at hand—who is an economist at Brock 
University, a professor of economics. Far from a raving 
Liberal is Dr Kushner, certainly a small-c conservative, 
and when I dare to mention his name in the record of the 
Ontario Legislature as a person from whom I would take 
economics advice, he would deny me thrice, because he’s 
that conservative and would feel I might be more inclined 
to spend slightly more money than he thinks government 
should. 

But his paper, which is a technical type of economics 
paper, clearly demonstrates the cost of residential devel- 


Opment to a community, and all these local politicians— . 


not all of them, of course—who say, “We have to grow 
and expand and bring in new assessment and my city 
isn’t great unless it’s getting bigger every year,” you find 
out that they are not benefiting from it, that in fact in this 
case, the people who work in Toronto may benefit from 
it. Those people may benefit, but the existing people in 
that community do not benefit from being a bedroom 
community. 

Now, how does this relate back to the matter at hand, 
you say? The parliamentary assistant was wondering how 
I’d relate it back. It gets back to the prohibition, or the 
potential prohibition, on the part of the minister of a 


development charge to be imposed by a municipality, and 
that is why I think this aspect of this bill is wrongheaded 
and caters to the development industry. 

1430 

Mr Conway: I just want to follow up on that example 
that Mr Bradley used about Beamsville. 

Mr Murdoch: Don’t use it, use another one. 

Mr Conway: I don’t want to be repetitive here. 

Mr Murdoch: I know. That’s what you are. 

Laughter. 

Mr Conway: Well, you laugh. You laugh, but, you 
know, any one of you could be a minister some day soon, 
and what I want to know—you see, I want some assur- 
ance from our pal Ernie that he’s not exposing— 

Interjection. 

Mr Conway: Oh, I’m deadly serious. I’m deadly 
serious, because Bradley’s example’s a good example. 

Listen, I want to be very fair to developers—very fair. 
I’m not here to be anti-development. But this is all about 
who pays. Now, we all represent shareholders who have 
said: “We are up to here. We’re not paying any more. 
We’re paying a lot less.” That’s I think a consensus to 
which most of us now subscribe. Now, it’s one thing to 
say it. We just have to be able to act on it. 

You have a colleague. He’s the Minister of Education. 
He ought to be here for this, because if I were that 
minister, I’d want to make bloody sure that you’re not 
doing something here that’s going to put me in the 
Beamsville squeeze, or in the Cumberland squeeze, 
southeastern Ottawa, because Bradley’s absolutely right. 
Once you allow these developments, and if your basic 
policy is that we want a pay-as-you-go development, 
meaning you are going to strip out provincial subsidies to 
a substantial extent, I just want to have some confidence 
that you, as part of the collective provincial govern- 
ment—for the moment I’m going to forget about the local 
government. As I said to you before, I haven’t served on 
a local government, but I’d be awfully tempted, if I 
thought that you had, in this new environment, set me up 
for some costs, I think I’d be inclined to do one of two 
things: Say, “Here, Ernie, either you run this or I am 
opting out of some mandatory sanction of provincial 
policy X, Y or Z, because I’m not paying. I’m simply not 
going to go back to my taxpayers and say, “Well, you’ve 
got a big bill here.’ It’s a bill that is consequent upon 
some decisions taken a few months ago or a couple of 
years ago.” As the local reeve or the local alderman, as 
the local mayor, I’d be really inclined in the new world 
order to say, “I’m not paying and I’m not playing.” 

Back to my main point. I don’t know how well you 
know, for example, some of the other capital grants plans 
of your own government. Now, they may be changing, 
and that might be a useful thing. Just as you’re going to 
change the Development Charges Act, you might very 
well—it would be interesting, for example, since schools 
are often a flashpoint, and the example mentioned here in 
Beamsville speaks to that, it may very well be that you 
want to get up and announce on behalf of your govern- 
ment, “We have no capital dollars to commit to anything 
for five years,” and just tell everybody that, including 
developers. “Just don’t petition Frank Sheehan or Froese 
or any of these people, because, in all fairness, they have 
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‘no money. There isn’t any money in that account and 
-won’t be for a period of five to 10 years.” We ought not 
to mislead people. 

I’d just like some comment from you as to what kind 
of comfort you would be willing to provide your own 
colleagues in the provincial government that you’re not 
setting them up, inadvertently or otherwise, for some bills 


of a significant kind that will be triggered by some of 


these initiatives that this bill contains, including the one 


that we’re speaking to in this amendment. 


Mr Hardeman: First of all, I want to say to Mr 


Conway that the education development charges are not 


affected by this legislation. They are in place as they 


_were prior to Bill 20. It only affects the municipal part of 
_the development charges. 


I also want to point out that the amendment that we’re 


presently speaking to is in fact the amendment to allow 
_a development charge bylaw that’s passed by a munici- 
_pality to become effective the day it passes it. If at a 
_ subsequent date it is approved by the minister under the 
_ present Development Charges Act, the bylaw comes into 
effect the day of its passing. The municipality can then 
Start charging development charges. 


Under Bill 20, those development charge bylaws that 
require the development charges to be increased require 


ministerial approval, so they would not, unless approved 
in Bill 20, come into effect until the day of the approval 


of that bylaw by the minister. In effect, it would deprive 
a municipality of collecting development charges between 
the time that it passed the bylaw and the time that the 
minister approved it. This amendment is to deal with that 
time frame, that development charges will not be pro- 
hibited during the time that the bylaw is in transition 
between the municipality and the minister’s office. 

Mr Conway: I understand that. My point is that when 
you take this amendment, together with some of the 
others—I’m speaking to the basic policy question here, 
and I have to take what you tell me as government 
policy. I just raise the concern, because I think we can 
pretty well anticipate the results of the development 
charges review. I don’t think one would have to be 
Einstein to anticipate what’s coming there. All I’m saying 
is that, as a member of the provincial Legislature, I do 
not want to be voting for appropriations that were part of 
developments that you’re now asking me to subsidize, 
and particularly subsidize after the fact, either as a citizen 
or as a local municipality. 

Mr Hardeman: I would just like to add that I would 
not presume to know the results of review of the Devel- 
opment Charges Act before it is completed. I’m not sure 
that I could guess that today. I would hope that the 
review will come out with a compromise that everyone 
would like. 

The Chair: Any further discussion? Seeing none, I'll 
put the question. 

All those in favour of the amendment? Contrary? 
Amendment carries. 

Is it the pleasure of the committee that section SO, as 
amended, carries? All in favour? Contrary? Section 50, as 
amended, carries. 

Section 51: Any comments, suggestions or amend- 
ments? 


Mr Bradley: I recommend that the members of the 
committee vote against section 51 of the bill. 

The Chair: Thank you, Mr Bradley. If there’s no 
further discussion, I’]l put the question. Is it the pleasure 
of the committee that section 51 carries? All in favour? 

Mrs Barbara Fisher (Bruce): What is the question? 

The Chair: Section 51, are you in favour of it Carry- 
ing? 

Interjection. 

The Chair: Well, she asked what the question was. 

All those in favour that section 51 carries? Contrary? 

Mr Bisson: I don’t think Dr Galt voted. 

Mr Doug Galt (Northumberland): No, I did earlier, 
at the first request. 

The Chair: Section 51 carries. Section 52. 

Mr Hardeman: I move that subsection 52(1) of the 
bill be amended by adding the following subsection to 
section 7 of the Development Charges Act: 

“Effective date 

“(1.3) An amendment approved by the minister takes 
effect as of the later of, 

“(a) the date on which the amendment was passed; and 

“(b) such other date as may be specified in the amend- 
ment.” 

The Chair: Seeing no discussion, all those in favour 
of the amendment? Mr Smith, all those in favour of the 
amendment? Contrary? Amendment carries. 

Any further discussion on section 52? 

Mr Bradley: Again, I recommend we vote against it. 

The Chair: Is it the pleasure of the committee that 
section 52, as amended, carries? All those in favour? 
Contrary? Section 52, as amended, carries. 

Section 53: Any further discussion? All those in favour 
of section 53 carrying? Contrary? Section 53 carries. 

Section 54: Is it the pleasure of the committee that 
section 54 carries? All in favour? Contrary? Section 54 
carries. 

Section 55: Is it the pleasure of the committee that 
section 55 carries? All in favour? Contrary? Section 55 
carries. 

1440 

Mr Bradley: | think the Chair is prompting Conserva- 
tive members to vote. 

The Chair: No, I am informed by the clerk that there 
is not the option of not voting in committee. 

Mr Bradley: I think I heard about that once, yes; not 
voting, that option. 

The Chair: Section 56. 

Ms Churley: Same vote. 

Mr Hardeman: Mr Chairman, not to go around and 
presume how people are going to vote, I don’t know 
about the other members of the committee, but this 
government member is going to vote against this section. 

Mr Bisson: You’re actually going to vote against 56? 

Mr Hardeman: Section 56. Mr Chairman, if I might, 
the amendment in fact removes a section that should be 
removed because of the changes in the minor variance 
process. We apologize. The government did not catch that 
one as they were going through the bill in the change for 
the minor variance. We commend the Liberal Party for 
bringing that to our attention and we will support your 
amendment to strike that section. 
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Mr Bisson: Just for the record, it’s not an amendment. 
We were only recommending that you vote against. 

Mr Hardeman: And we will take that recommenda- 
tion. 

The Chair: Any further discussion? Is it the favour of 
the committee that section 56 carries? All in favour? 

Interjections. 

The Chair: If we’re free of distractions, all those in 
favour of this section? Contrary? The section is defeated. 

Section 57. 

Mr Hardeman: | move that section 57 of the bill be 
struck out and the following substituted: 

“Transition 

“57. If a person or organization appeals a development 
charge bylaw passed on or before November 15, 1995, or 
an amendment passed on or before that date to such a 
bylaw, the appeal shall be determined in accordance with 
the law and the procedures of the municipal board as they 
existed on November 15, 1995. Subsections 4(3) to (12) 
and section 5 of the Development Charges Act, as they 
existed on November 15, 1995, continue to apply with 
respect to the matter being appealed and the decision of 
the municipal board.” 

Mr Chairman, it is appropriate for all the appeal rights 
regarding development charges passed prior to November 
16 to come under the authority of the Development 
Charges Act legislation and not the authority of Bill 20. 
I believe they were passed at that time and appeals 
should proceed under the law of the day. 

Mr Bradley: If I were, again—and I’m not—as 
suspicious perhaps as the member for Etobicoke West of 
matters that governments are involved in from time to 
time, I would wonder why—even though there’s been an 
explanation, I would find it at least passing interesting— 
is that how you say that?—of passing interest that in fact 
in the case of the illegal apartments, as they were called, 
apartments in houses, the effective date is when the bill 
is proclaimed; however, when it comes to the develop- 
ment charges and the developers who are involved in 
them, it’s then November 15, 1995. So it’s a different set 
of rules for those people than it was for the other people. 

I would have thought that, to be consistent in the bill, 
though I’ve heard the parliamentary assistant make his 
recommendation and allow his explanation, you would 
have retained the same thing. In other words, you would 
not have treated it differently. However, I understand 
what you’ve said. I appreciate the explanation that you 
have given. You’ve moved the grandparenting—TI’ m told 
I’m supposed to say “grandparenting”— 

Ms Churley: Yes, thank you. 


Mr Bradley: —provisions for basement apartments 


from November 15, but you've retained November 15 for 
lot levy charges. I would have thought consistency, at 
least, if there’s any virtue in consistency, would have 
seen the dates similar for both: that is, the date of the 
proclamation of the bill. 

There are going to be people out there, certainly not I, 
who would say that this was dictated by the development 
industry. I wouldn’t want to believe that. I would want to 
believe the parliamentary assistant and his explanation 
but I know there will be many people phoning my office 
tomorrow morning to ask me about this. 


The Chair: Any further discussion? 

Mr Bisson: Just on the same issue, it seems to me that 
if a municipality is passing a bylaw having to do with 
development charges, it does it as per the current law at 
the time that it’s passing the bylaw. To ask that this be 
treated differently from anything else in this act I think 
is highly unfair to the municipalities, especially when you 
say the whole intent of this legislation is to streamline 
planning and to give power to the municipalities to let 
them deal with the questions of planning. You’re not only 
taking a grab for power at this point on development 
charges, to the minister’s benefit, but you’re also saying 
it ain’t going to be at the time of enactment; it’s going to 
be way back when to November 15, 1995. 

The last thing I would say is, my good friend from 
Etobicoke is here— 

Mr Chris Stockwell (Etobicoke West): Like Bill 4, 
rent control. 

Mr Bisson: No. That’s exactly what I was going to get 
at. [remember when our government back in 1991 passed 
the rent control legislation and we grandfathered—it 
wouldn’t even be grandfathered. We retroactively put in 
place the limit on rents back, I think, six to eight months. 
The Conservative Party of the day argued, I remember, 
on that committee— 

Ms Churley: —went wild. 

Mr Bisson: Went wild, and Chris Stockwell was a 
member. I remember at the time, and I think they made 
the point— 

Mr Stockwell: Did you change your mind? 

Mr Bisson: I’m just saying maybe we should have. 
The point I’m trying to get at— 

Mr Stockwell: Oh, maybe, yes. Like my aunt; if she 
had different parts to her, she’d be my uncle. | 

Mr Bisson: I love you, Chris. The point that I’m 
trying to make is simply this: The Conservative Party of 
1991 was opposed to the whole notion of doing anything 
in a retroactive manner. I sat on committee and I listened 
to the member for Etobicoke West, I listened to the now 
Finance minister and others in the House. I remember the 
Leader of the Opposition, the now Premier, standing up 
in the House and saying, “We are opposed to retroactivity 
and if we were the government we would not do that.” 
Here you are, you’re retroactively giving the power to the 
minister back to November 15, 1995. For the record, that 
is certainly in stark contrast to what you said in opposi- 
tion. But that was then, this is now. Right? 

Mr Hardeman: To make sure we all understand the 
amendment that we’re speaking to, this applies to a 
development charge bylaw that was passed prior to this 
certain date. This amendment will provide the opportunity 
for those people who objected to that bylaw to be judged, 
based on the law that prevailed at the time the develop- 
ment charge bylaw was implemented and that was the 
law in force on that day. It will not be judged based on 
the amendments we make in Bill 20. This is to provide 
the—what shall we say ?—grandparenting clause for the 
objectors to the development charge bylaw that was 
passed prior to November 15. 

The Chair: Is there any further discussion? Seeing 
none, I'll put the question. All those in favour of the 
amendment? Contrary? The amendment carries. 


| 
| 
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Ms Churley: Point of order, Mr Chairman: We have 
a visitor. Does he have to vote? Is he not considered— 

The Chair: No. He’s not allowed to vote. 

Ms Churley: Can he speak? 

Mr Bradley: As Rod Lewis would say, there’s a 


stranger in the house. 


The Chair: Any member can speak when in commit- 


tee, he just can’t vote. 


Mr Carr: He just came off the picket line. 
Mr Stockwell: My arm’s tired. 
The Chair: Are there any further comments or amend- 


ments to section 57? Is it the pleasure of the committee 
that section 57, as amended, carry? All in favour? 
Contrary? Section 57, as amended, carried. 


Section 58: Comments, suggestions or amendments? 
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Mr Hardeman: Mr Chairman, if I might, since the 


opposition parties have both gone through this, I would 


at this point recommend the government members vote 
against this section. 

Mr Bisson: You almost missed it, you know that. I 
wasn’t saying a word. 

The Chair: Is it the pleasure of the committee that 


section 58 carry? All those in favour? All those opposed? 
Section 58 fails. 


Any comments, discussion or amendments on sections 


59 through 70? Seeing none, I'll put the question. Is it 


the pleasure of the committee that sections 59 through 70 
carry? All in favour? Contrary? Sections 59 through 70 


Carry. 


Section 71. 
Mr Hardeman: Again I would recommend that the 


government would vote against this section. Recognizing 


that the government voted against sections 25 and 26 for _ 


.the new minor variance provisions, this section is no 


longer required in the bill. 

The Chair: Further discussion? 

Mr Bisson: I would only say it seems to me this 
government is starting to take the form of an opposition 
party. 

Ms Churley: Oh, I wish, I wish. 


The Chair: Further discussion? Seeing none, is it the 


pleasure of the committee that section 71 carry? All in 
favour? Contrary? Section 71 is defeated. 

Section 72. Comments? 

Mr Hardeman: This section also applies to the same 
criteria as section 71 as it related to sections 25 and 26, 
and I would recommend that the government vote against 
this section. 

The Chair: Further discussion? Is it the pleasure of 
the committee that section 72 carry? All in favour? 
Contrary? Section 72 is defeated. 

Mr Hardeman: I move that the bill be amended by 
adding the following section: 

“Regional Municipality of Waterloo Act 

“72.1 Section 2 of the Regional Municipality of 
Waterloo Act is amended by adding the following 
subsections: 

“Exception 

“(2) The boundary between the city of Cambridge and 
the township of North Dumfries between, 


“(a) the point on the centre line of the road allowance 
between concessions 9 and 10 (unopened) which is 
described on reference plan 67R-3098 registered in the 
land registry office for the registry division of Waterloo 
South as the southeasterly corner of part 4; and 

“(b) the point that is the northeasterly limit of the 

King’s Highway No. 8 as that highway is shown on 
deposited plan 807 deposited in the land registry office 
for the registry division of Waterloo South, 
“is the line that begins at the centre line of the road 
allowance between concessions 9 and 10 (unopened) and 
ends at the northeasterly limit of the King’s Highway No 
8 as that highway is shown on deposited plan 807 
deposited in the land registry office for the registry 
division of Waterloo South, as shown on plan 67G-984 
and plan 67G-983, which plans are registered in the land 
registry office for the registry division of Waterloo South, 
and the continuation of the curve on plan 67G-983 across 
the King’s Highway No 8, the curve having a radius of 
1002.106 metres. 

“Commencement 

“(3) Subsection (2) shall be deemed to have come into 
force on January 1, 1973.” 

The Chair: Mr Hardeman, that motion is out of order. 

Mr Hardeman: Mr Chairman, I would ask for unani- 
mous consent to introduce the motion. 

Mr Bradley: Be like the Lieutenant Governor. Just 
nod. 

The Chair: Any further discussion? 

Mr Bradley: Yes, the discussion is this. First of all, I 
want to point out for the government members who are 
here that this is an example of the opposition being 
cooperative with the government. I know you think we’re 
always obstinate. 

Mr Murdoch: Never obstinate. 

Mr Stockwell: Just most of the time. 

Mr Bradley: For instance, had this request been made 
the day after members of the procedural affairs committee 
had made a certain motion to further harass members of 
the opposition, it would have been difficult to agree with 
this, but the parliamentary assistant has been so very 
cooperative today. Outside of one clash we’ve had here 
today, there’s been a relatively quiet day, and we are 
delighted to be able to accommodate what is a reasonable 
request. 

Speaking on the motion itself, however, one of the 
things I asked was, does this affect farm land, because I 
am one who believes that we should be retaining as much 
of the excellent farm land that we have in Ontario for 
two reasons: one, soil quality, and two, climatic condi- 
tions. I have voted over the years to retain as much farm 
land in Etobicoke West as possible. 

But I should point out for members of the committee 
that the reason I would acquiesce to this is the following: 
The farm land has already been zoned for subdivisions. 
That may or may not be something I agree with, but it 
has been zoned for that purpose and I am not about to go 
back, having zoned it for that purpose, to say now that it 
should not be. Second, by ensuring that these lands are 
part of Cambridge and not of the township, it is likely 
that there would be more opportunity to confine develop- 
ment to the city and not have that development creeping 


R-770 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


29 FEBRUARY 1996 





out into the township. So I think there is some virtue to 
that happening. This amendment, as I understand it and 
as you have explained it, clarifies the southern boundary 
of Cambridge to ensure that a proposed road and the 
approved subdivisions are part of Cambridge. 

I should also note another reason I think it’s reasonable 
to agree with this motion is that Waterloo region, as inde- 
pendent observers have indicated, has a pretty good rec- 
ord for the protection of prime agricultural land. I think 
with that in mind, with the planning department there 
with that reputation and the council, we are prepared to 
agree to this particular motion and are quite willing to 
cooperate by having it included as part of this bill. 

Ms Churley: I would like to thank Uncle Jim for 
doing such good homework for us all on this amendment, 
because it was just presented to us today and we didn’t 
really have much of an opportunity to delve into the 
background. I’m going to take it on good faith and trust 
that Jim’s staff did good research here. 

Mr Stockwell: She might trust your staff. 

Ms Churley: Yes, I’m going to trust the staff really: 
that they did good research here and that there’s not 
something that we don’t know lacking from this research 
and we end up voting for something that we will regret. 
Could I ask the parliamentary assistant, there are no 
tricks here, are there? I mean, Mr Bradley is correct, is 
he? 

Mr Stockwell: Talk about a penetrating question. 

Ms Churley: Might as well get it on the table. 

Mr Stockwell: No tricks here. 

Mr Hardeman: | find it somewhat disturbing that I 
would have to answer such a question so often in one 
day. No, there is absolutely nothing in this amendment 
put forward that changes anything as it’s on the ground 
today. As Mr Bradley mentioned, the land that is being 
referred to is in fact already zoned for the subdivision. A 
major portion of it is already built on. The problem arose 
that there was a border that was inadvertently put in the 
wrong place in 1973 and the— 

Ms Churley: In 1973? Who was in government then? 

Mr Hardeman: In 1973, when the Regional Munici- 
pality of Waterloo Act was put through, it was inadver- 
tently put in the wrong place. That’s why it requires 
retroactivity, because of the fact that the houses are al- 
ready there and the development has already taken place. 
We want to thank the opposition parties for unanimous 
consent to allow us to put this in the bill and clear up this 
long-standing problem in the region of Waterloo. 
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The Chair: Further discussion? Seeing none, I’ll put - 


the question. Is it the favour of this committee that this 
amendment pass? All in favour? Contrary? The amend- 
ment carries. 

Section 73, 

Mr Hardeman: I would recommend again that the 
government vote against section 73. Again it comes for 
the Same reason, because of the changes we made this 
morning in sections 25 and 26. 

The Chair: Further discussion? Is it the pleasure of 
the committee that section 73 carries? All those in 
favour? Contrary? Section 73 fails. 

Section 74. 


Mr Bradley: Do I have an amendment? I do have. 

I move that subsection 74(1) of the bill be amended by 
striking out “on a day to be named by proclamation of 
the Lieutenant Governor” and substituting “on the day all 
new policy statements under section 3 are signed by the 
Lieutenant Governor.” 

Let me explain why I move this motion. This is an 
extremely important motion that has really arisen out of 
many of the submissions which were made to the com- 
mittee and also a personal view that it is dangerous to 
pass a bill of this kind until such time as we have seen 
the policy statements of the government. In fact there are 
many people who would, perhaps with some justification, 
contend that the policy statements may even be more 
important than the bill itself. 

Certainly the earlier argument that took place between 
the opposition and government members over “have re- 
gard to” or “be consistent with,” those two general word- 
ings, to a certain extent was based on its own merits, but 
also, if you have in the bill “have regard to,” it would be 
nice to have very specific policy statements. From many 
of the people I asked about this, whether in committee or 
otherwise, “Would you prefer to see all of the policy 
statements completed in their final form before this legis- 
lation comes before the House?” the answer would be 

es. 
; I recognize it’s unlikely the government is going to do 


that, so I am suggesting, as the amendment suggests, “on — 


a day to be named by proclamation of the Lieutenant 
Governor” was what it was going to be, and substituting, 
“on the day all new policy statements under section 3 are 
signed by the Lieutenant Governor.” In other words, the 
Lieutenant Governor is involved in it, but it’s when he. 
signs the policy statements, not necessarily when the bill 
Passes. 

I think the policy statements are going to have signifi- 
cant ramifications for Ontario. The early indications of 
the contents of those statements tell me that the govern- 
ment wishes to weaken the environmental regulations. 
When I read various pieces of literature—I read a head- 
line the other day from a newspaper, I think in Welland- 
port, where one of the government members said that the 
Niagara Escarpment Commission was as good as gone, or 
something like that. I wish I had it in front of me— 

Ms Churley: Who said that? 

Mr Bradley: —but one of the government members 
said that, a colleague of the member for Grey-Owen 
Sound, who has never been a fan of the escarpment 
commission and expressed some similar— 

Mr Murdoch: I didn’t say that. 

Mr Bradley: No, he did not say that. He was reported 
in the Owen Sound Sun Times rather as Saying that the 
minister told him he would like what she was going to do 
with the Niagara Escarpment Commission. 

Mr Murdoch: That’s right. 

Mr Bradley: But another member who is in charge of 
deregulating Ontario made a statement that the Niagara 
Escarpment Commission was as good as gone or would 
disappear, some words of that nature. 

Mr Murdoch: Music to my ears. 

Mr Bradley: Not Dr Galt: I will Say it’s not Dr Galt. 

I really believe that you can test the government’s 
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‘commitment to environmental protection based upon the 
‘contents of those statements, and as I’ve indicated, the 
early indications are that there is nothing but a weakening 
of those statements as a choice. I like to see those. I’ve 


called for those for many years. Many people of all 
‘political stripes have lamented in my own area the loss of 


prime agricultural land in an area which has both good 


soils and very favourable climatic conditions. The 


combination is what is most important there. 
Mr Murdoch: You have to be able to make money, 


though. 


Mr Bradley: I agree with the member. The member 
interjects appropriately that farmers have to be able to 


| make money on it, and I think we all have an obligation 
_to assist them with whatever policies we can to make 


money in the business of farming. I have always been 


| supportive of that in any way I could be. I don’t believe 


in our area of the province, for instance—I won’t get into 
an argument over other areas—that economic severances 
provide a long-term answer to the farmers, and really 


_represent death by a thousand cuts for farm land in 


Niagara region. 
When I first came to Toronto as a member of the 
Legislature eighteen and a half years ago, the amount of 


_ farm land in existence then was far greater than now, and 


now we see Stoney Creek and Grimsby subdivisions— 
once again not for people working in Grimsby but for 


people working in Toronto so they become bedroom 


-communities—and all these less than attractive ware- 


houses along the Queen Elizabeth highway where beauti- 


ful farm land and farms used to exist. 


I think this is a very important motion and I would 
have hoped the government members would support this 
motion. They will have their marching orders from the 
whip, as all government members do in all governments. 

Mr Murdoch: Not from the whip. From somebody 
else. : 
Mr Bradley: Well, from whomever. From the Pre- 
mier’s office, ultimately; the Premier’s office makes this 
decision. You’!] be told how to vote on this and you’ll be 
told to vote against it, which is most unfortunate, because 
I think some members of the committee, in their heart of 
hearts, as the former Premier used to say, would probably 
believe this is a reasonable motion. 

I think the only way, in the long term, to meet our 
environmental challenges is to have strong policy state- 
ments. I for one, before I vote finally on this bill, would 
have liked to see those policy statements in their final 
form, because I can’t believe the government would be 
unwise enough to approve them in their draft form, as 
weak as they are at this time. 

It is a very fair motion, I think, that I’m putting 
forward. I hope to see the nod of acquiescence from the 
parliamentary assistant, though I think the only nod I 
would see is if he were nodding off at this time, I’m 
afraid. But where there is life, there is hope, and I now 
leave it in the hands of the governing authorities of this 
province. 

Mr Bisson: I’m coming at it from a bit of a different 
perspective. Anybody who presented to this committee on 
the issue of going to “have regard to” from “be consistent 
with,” whether they were in favour or opposed, all said 


the same thing: You have to have clear policy. The 
people who came in and said they supported the govern- 
ment on moving towards “have regard to” said it is 
important that the government have clear policy so we 
know what we need to do to be in compliance with those 
policies. 

I would argue that the Liberal motion would put 
pressure on the government to make sure they finish the 
work on the provincial policies. It would give them an 
incentive to make sure they finish the consultation so that 
the draft policies we have now are finished, and when the 
act comes into play you actually have an act as Bill 20 
that is in compliance with the new draft policies. 

The problem you’re going to be into right now is that 
you will be working with an act that is having regard to 
policies enacted under Bill 163 that the government says 
are too onerous. What am I to think as a developer? Am 
I going to be working with the old policy? Will I be 
working with your draft policy? Do I work towards what 
I think might be your policy? You’re really leaving the 
whole question of what policy to work with quite ambig- 
uous. I think it would make a lot of sense for the govern- 
ment to support this motion, because it would keep you 
consistent with what you’re trying to do. 
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The other argument I would put forward is that in the 
title of the bill, the government is very clear. They say 
the act is to promote economic growth and to protect the 
environment. Well, if you’re serious about protecting the 
environment, why is it that you didn’t entrench that in a 
purpose clause? You didn’t, so the New Democratic Party 
brought forward an amendment that said we wanted a 
section in the bill that entrenched the title of the bill so 
that when you’re making decisions, you have to take the 
environment and economic matters as being equal. You 
rejected that, so we’re led to believe you’re not very 
serious about environmental issues as they take preced- 
ence over economic issues. In the very least, if you 
support this motion, you will be sending some message 
to people out in the environmental community and to 
people who care about that issue that you’re prepared to 
do a very minimum when it comes to clarifying what 
should and what shouldn’t happen in terms of planning 
when it comes to environmental issues. 

It brings us back to this whole notion of having a 
Planning Act that really has policies with no teeth. I’m 
not going to go into that debate again. I think it’s suffi- 
cient to say that we oppose that. We would rather you 
stay consistent. I ask the members to reconsider. This 
motion is not opposite to what you’re trying to do in the 
bill; in fact, I think it would strengthen your bill and 
would make it look at least as if you’re making a serious 
attempt to clarify things for developers and planners in 
this province. 

Ms Churley: I come at this from a slightly different 
direction too from both my Liberal and my NDP col- 
league. I support the resolution, but I don’t think it’s as 
significant as either of my colleagues say. What I would 
have preferred to have seen, as I’ve stated before, is that 
if you didn’t like the policy statement under Bill 163— 
leaving aside the guidelines, which I know people mix up 
with the policy statement. We haven’t had a chance to 
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find out how those policy statements would be applied 
and whether they would work, and we figured there 
would have to be some changes, but if you didn’t like 
them, the sensible thing would have been to work on the 
policy statement, try to reach a broad consensus, do 
proper consultation with people on all sides of the issue 
and then determine that it would make sense to support 
the “be consistent with” policy as opposed to have regard 
for.” My view is this bill does not have any teeth when 
it comes to the environment anyway, because I feel very 
strongly that no matter what the policy statement says—it 
can have fabulous environmental protection policy within 
it—if nobody has to pay attention to that, that you just 
have to “have regard to” it and then throw it aside and 
say, “We looked at it,” then it doesn’t really have teeth. 

I know Mr Bradley, my Liberal colleague, doesn’t 
agree with that. We’ve had a disagreement. 

Mr Bradley: Oh, I agree with that. 

Ms Churley: You do agree with that? Oh, it was Mr 
Conway, that’s right. Let me clarify that, because this is 
on the record. Mr Bradley did support that. 

Mr Bradley: I voted for “be consistent with.” 

Ms Churley: Yes. I believe, however, that Mr Bradley 
has a little more faith in this government, that if they 
come up with a strong policy statement it will actually 
make a difference in the determination of development 
and sound environmental policies. I don’t believe that’s 
going to happen. I’ll vote for this, but (a) it’s not going 
to pass and (b), even if it does, I really don’t think it’s 
going to solve our problem. 

I want to come back to a letter written on January 31, 
1996, by Kathleen Cooper from the Canadian Environ- 
mental Law Association. If you recall, Mr Chair, you 
weren’t here at that time but the Vice-Chair was in the 
chair. We got into a bit of a shemozzle over what 
consultations were done, with whom and when; I know 
some clarifications were made after. Since then, she 
wrote a letter, copied to Ms Elliott. She sent it to us, and 
I want to read something she said. She declines the 
invitation to be involved with the—let me see, what is it 
you call the committee that’s been put together by Dr 
Galt to consult on the policy framework? That’s what this 
is in response to. 

She says: “As you are aware, CELA has participated 
in the process of redesigning an improved land use 
process over the past four years. We have produced many 
written proposals, worked with hundreds of people and 
spent thousands of hours in consultations across the 
province. During this process, many tradeoffs and 
compromises were made...on both sides. However, having 


participated in good faith through that long process in an 


attempt to defend the public interest in environmental 
protection, we are dismayed at your government’s virtual 
gutting of the Planning Act reforms. 

“The draft policy statement similarly represents 
sweeping roll-backs, preventing a modern approach to 
planning. Given the evident direction of your government 
and the extensive materials already provided to the 
government of Ontario regarding CELA’s views on this 
subject, we do not believe further verbal consultations 
will be fruitful at this time.” 

The second page is missing here, but she goes on to 
say that CELA will participate in written form. 


I think that sums it up. What clearly is a problem here 
is that it’s after the fact. You are now consulting with 
people who were barely consulted, whose views are not 
represented in this bill. No amendments were accepted 
today that encompass the environmental concerns. I don’t 
blame Ms Cooper and others for feeling that this policy 
statement is really not going to be that significant, 
although I would like to see it improved. I agree that the 
draft policy statement is not sufficient and is a significant 
roll-back in environmental protection, and I hope you will 
look at CELA’s written material and take into consider- 
ation the views of the environmentalists and make sure it 
is reflected in the policy statement. 

But as I said, I have great fears that no matter how 
wonderful it looks, it will be so easily disregarded, that 
if you do come out with an improved environmental 
protection policy statement that you might be able to hold 
up and say, “We believe in the environment; look at how 
good our policy statement is,” you’ll then proceed to 
ignore it. I fear that’s what is going to happen with this, 
but I’ll support the motion anyway. 

Mr Hardeman: I, as a member of the government 
side, will not be supporting this motion. We think it 
inappropriate to tie the proclamation day to a different 
day than the signing, recognizing that all sorts of unfore- 
seen things can happen to processes and policy state- 
ments, recognizing that we do have the policy statements 
in circulation now for public consultation and we have 
every confidence that will be concluded at the time the 
bill would receive proclamation. 

Having said that, if that should not happen, the present 
policy statements would be in effect and would govern 
the planning process as it relates to Bill 20. The policy 
statements would be the provincial policy statements until 
they’re changed by regulation, so we do not see the need 
for that change at this time. We think the motion is 
somewhat ill-conceived. 

Mr Bisson: “Ill-conceived” is a bit strong. That you 
don’t agree with it I think would be better. 

Mr Hardeman: Yes, I don’t agree with the motion. 

Mr Bisson: That’s better. 
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The Chair: Further discussion? Seeing none, I’ll put 
the question. All those in favour of the amendment? 
Contrary? I deem the amendment to fail. 

Further amendments? 

Mr Hardeman: I move that subsection 74(3) of the 
bill be struck out and the following substituted: 

“Royal assent 

“(3) Sections 47, 53 to 56 and 60 to 70 come into 
force on the day this act receives royal assent.” 

This is an amendment to deal with the Development 
Charges Act, to make sure they all come into force on the 
Same day. 

The Chair: Any further discussion? Seeing none, I'll 
put the question. All those in favour of the amendment? 
Contrary? The amendment carries. 


I will now put the question on section 74, as amended. | 


Is it the pleasure of the committee that section 74, as 
amended, carry? All in favour? All those opposed? 
Section 74, as amended, carries. 

Section 75, Ms Churley. 

Ms Churley: Is this the last motion of the day? 


| 
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The Chair: It is the last motion. 

Ms Churley: I move that section 75 of the bill be 
| struck out and the following substituted: 

“Short title 
_ “75 The short title of this act is the Promotion of 

Urban Sprawl Act.” 

You may think this is a bit mischievous, but one could 
-even add to it: the Promotion of Urban Sprawl and 
_Environmental Destruction Act. If somebody wants to 
_make a friendly amendment, I would be happy to accept 
that. 

I’m going to start by talking about the lack of consul- 
tation throughout the development of this draft bill, which 
we know will soon be passed. It became very clear 

during the process of the public hearings that the people 
_who were listened to and the people who got the changes 
_and practically everything they desired were developers 
_and I guess you could say pro-development municipal- 
ities, and everybody else got left out. We heard that time 
and time again. In fact, I asked specific questions, and 
it’s in the record, to some select developers: “Were you 
consulted? Are you satisfied with the bill? Were your 
concerns and desires expressed in the bill?” and every- 
body I asked on that side said yes. When I asked other 
people, environmentalists and community groups, both in 
the environmental areas and the housing areas, they all 
said no. 

This is not a balanced bill. It’s very unfair in terms of 
the consultation. We spent four years in various forums 
consulting with all the people all over Ontario. Nobody 
was totally happy on either side. There were compromises 
made on both sides. Sure, some people weren’t happy. 
That became very clear. A lot of developers weren’t 
happy—not all; there were some in support. The environ- 
mentalists made some concessions as well. They were 
bitterly opposed to some of the changes we made to try 
to strike a balance, but at the end of the day felt they 
could live with them and felt that at least they had been 
consulted with and listened to. I’m very disappointed that 
you weren’t able to incorporate at least some of the 
issues brought forward by environmentalists. People who 


have great expertise and have been working in this area - 


for a long time were left out. 

During our public hearings, Mr Murdoch said when the 
Ontario naturalists were here—and he may recall that 
they gave an excellent brief. They discussed their disap- 
pointment at the destruction of the environment part of 
the bill and made some recommendations. I can’t remem- 
ber the context, but I said something and Mr Murdoch 
said that during clause-by-clause their brief would be 
well-used and considered. Remember saying that? 

I have this document in front of me, and if we go 
through it, we see that only one of their concerns—and 
I didn’t hear Mr Murdoch refer to this document in the 
whole two days of clause-by-clause. In fact, I didn’t hear 
Mr Murdoch say much of anything, to my surprise. All 
I can conclude is that he’s very happy with the bill, and 
that in itself makes me very nervous. 

I have here in front of me today—TI wanted to be 
reminded a little of Mr Murdoch’s past and his involve- 
ment with severances in Grey county. 

Mr Murdoch: You're going to get it all on the record. 


Ms Churley: I have a little bit of history in my hands 
dating back to when Mr Bradley was the Liberal Environ- 
ment minister. 

Mr Bradley: So popular in Grey county, as I recall. 

Ms Churley: You were so popular in Grey county. As 
I was reminded today, he had asked for the Ontario 
Environmental Assessment Advisory Committee—is that 
what it’s called? 

Mr Bradley: Yes. A wonderful group, now disbanded 
by this government. 

Ms Churley: Exactly, now disbanded by this govern- 
ment, and I wonder if Mr Murdoch had a say in that. He 
had asked that they look into the situation in Grey county 
and in particular to look at what was happening in the 
Sydenham Mills investment group, which we know very 
well was a disaster. The taxpayers ended up spending 
tons of money, probably millions of dollars, reacting to 
very bad planning which Mr Murdoch had a big hand in, 
although I understand he had to declare a conflict and 
remove himself from that situation. 

Mr Murdoch: I did not. 

Ms Churley: If he didn’t declare a conflict, I know he 
must have withdrawn from his financial interest, because 
one way or another he had to step aside from that. It’s all 
documented here. It’s very clear, from going through the 
records, that Mr Murdoch in Grey county was very 
involved in severances and breaking up farm land to 
create more and more development. I fear that Mr 
Murdoch’s dreams have practically come true in this bill, 
which makes me extremely leery of the bill. 

When we formed the government in 1990, shortly after 
that Minister Grier, Minister of the Environment at the 
time, and Minister Cooke, Minister of Municipal Affairs, 
were forced—I believe they took a plane into the Grey 
county area to take a look. They were receiving so many 
complaints from the community about what was going on 
that they had to go in there and take a look and declared 
a provincial interest and forced that municipality for the 
first time to actually come up with an official plan. 

Mr Murdoch: You’re not right, Marilyn. You’re 
putting it on the record and you’re not right. 

Ms Churley: Do they not have an official plan yet? 

Mr Murdoch: They had one before that. 

Ms Churley: Well, they were forced to redo that 
official plan. Now, I fear, with this bill we are going to 
go back to the same kind of devastatingly bad planning 
that happened in that area before, especially since they 
just have to “have regard to” provincial policy which we 
haven’t even seen yet. 
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Now I want to come to the role of the Ministry of the 
Environment in this whole debate. My colleagues and I 
asked, for several days during the public hearings, if we 
could have the Minister of Environment and Energy and 
the Minister of Natural Resources in here to answer 
questions and respond to some of the issues we were 
raising. We were repeatedly voted down by the govern- 
ment members. Dr Galt, who is still here, said that he 
could and would be representing—I believe that’s how he 
put it—the Minister of Environment, so she did not need 
to be here. I haven’t heard a word from Dr Galt all day, 
or yesterday. 
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Our side, both the Liberals and the NDP, have repeat- 
edly brought up problems with the environmental con- 
tents or lack thereof in this bill. We haven’t heard a peep 
out of the parliamentary assistant to try to justify or 
explain; or sometimes, I would expect, given his role and 
his position, he would have to vote with the opposition in 
some of these cases. How can he sit there and vote with 
the government time and time again on amendments and 
on a bill that is actually going to be very destructive for 
the environment? 

I will end by saying that I think this whole bill should 
be thrown out. You should start all over again. I know 
you’re not going to do that, because you’ve listened to 
your developer friends. They’ve gotten practically 
everything they asked for. They’re very happy with this 
bill. Some asked for a little more. 

But I can assure you that there is going to be more 
urban sprawl. Thus my proposed title. Let’s call it what 
it really is here. Let’s not pretend, as you have in the 
title, that this has anything to do with environmental 
protection. That’s such a sham, and people are soon 
going to realize that. I think we should at least be upfront 
with the title. You wouldn’t accept our amendment earlier 
on to strengthen the environmental aspects of the bill. 
There are all kinds of clauses in here that will very 
definitely contribute to urban sprawl, which we well 
know will cost more to the taxpayer and is bad for the 
environment. It might make some quick bucks for a few 
developers, but down the road our children and our 
grandchildren and beyond that are going to be paying for 
the terrible mistakes we make today, all for the sake of 
some people making— 

Interjection. 

Ms Churley: I see Dr Galt is now muttering some- 
thing over there. I hope he was contributing something 
positive to the debate over here. I believe he said some- 


thing about fixing the mistakes the last government made. 


I hope I’m wrong, because I would expect that the 
parliamentary assistant to the Minister of the Environment 
would at least have some concerns about— 

Mr Bradley: Is there still a Ministry of the Environ- 
ment? 

Ms Churley: There’s still a little bit of the ministry 
over there, although nobody can find the minister herself 
these days; nobody knows where she is. 

This bill guts all the environmental protection. I know 
the members don’t take it seriously, and that upsets me. 

Mrs Fisher: You don’t know that. You think you 
know that. 

Ms Churley: Well, I’m sitting here watching people 
laugh as I make these statements. Some of those members 
are in denial, including Ms Fisher, absolute denial about 
the realities of the environmental degradation that’s going 
to happen as a result of this bill. Time and time again 
during the hearings she would Say, oh so innocently: 
“This bill has all kinds of environmental protections in it. 
We haven’t taken a thing out.” If you look at the bill, 
that’s not correct, and if she hasn’t figured that out by 
now, there’s something wrong. 

Mr Chair, I’m really disappointed that we’ve been 
reduced to this state in the province of Ontario, this, 
coupled with a lot of the other environmental protection 


deregulation that’s going on, for instance, the deep cuts i 
to the conservation authorities and the fact that they can. 
now sell off land; the firing of staff at both the Ministry 
of Environment and Energy and Natural Resources. The. 
many, many aspects of deregulation that’s happening | 
throughout the government are going to cause tremendous 
harm to the environment. 
I will conclude by saying, and mark my words on this, - 
the public cares about environmental protection. Poll after: 
poll shows that. Right now, you don’t see it high on the 
list of things that people are most concerned about. 
There’s this general assumption now that the government | 
is protecting their environment and their health. Even) 
with the Conservatives before you and then with the. 
Liberals and with our government, there was progressive- | 
ly, in some cases slower than others, new and better | 
environmental protection, and that came from the ground | 
up, the environmentalists and the community pushing: 
government, pushing government hard to create better 
environmental laws. 
The over 20, 30 years of environmental protection: 
that’s been built up in this province is being wiped out | 
right under our noses. Most of the public aren’t aware of | 
what’s happening here, but I can guarantee you that when : 
they do find out, there’s going to be a price to be paid 
and you will pay it. You will see that over the term of ‘ 
your government people, as they find out what’s happen- - 


ing to environmental protection, will respond swiftly and” 


loudly. 

I know that I’m not going to change anybody’s mind 
here today, but I want to say how very disappointed I am 
that you went ahead and completely gutted environmental | 
protection in this bill. a 

I see my colleague Mr Bradley looking at the clock ' 
here to hopefully time his remarks. 

Mr Bradley: Thank you very much for the opportunity 
to offer some observations, at the conclusion of this bill® 
on the motion moved by Ms Churley that the short title - 
of this act be referred to as the Promotion of Urban | 
Sprawl Act. There’s no question that the bill could have | 
many different names. The last name I would call it | 
would be the name which has been given to the bill, 
which is “An Act to promote economic growth and 
protect the environment by streamlining the land use — 


planning and development system through amendments — 
related to planning, development, municipal and heritage | 
matters.” I would agree that it is designed to promote — 
economic growth, at least in the short term, so that part — 
of the title I would agree with. I think the better title 


selection would be the one the member for Riverdale has 
suggested. They will, no doubt, be tipping the champagne 


glasses back in the Albany Club, when this bill finally © 
passes, where the developers gather to cheer on those 


who have done their bidding in the government. 

It’s most unfortunate that within the government 
caucus, where I know there must be some dissenting 
views, those views have not been loud enough or power- 
ful enough to see this bill amended in some ways that I 
think would be beneficial to the province. I note, not in 
a personal way but in a lamenting way, the fact that the 
member for Middlesex, who knows much better than I 
about planning matters—is a professional planner, is 
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appropriately educated for that and has the detailed 
experience—has not had an opportunity to participate in 
this debate, though I would have benefited immensely 
from his interventions, particularly in those matters which 
are technical, perhaps not always the matters that are 
philosophical, but in many of the practical matters. I 
lament the fact that through this process, the government 
thas chosen only on a few occasions to make changes to 
‘the bill which I believe would be of benefit. 
: The consultation process is always a controversial one. 
‘There are going to be those who say it took too long and 
‘those who say it took too short a time. I would say that 
iquite obviously, regardless of who was consulted, the 
‘development industry is the clear winner. When they 
appeared before the committee and we asked them, they 
,were enthusiastic in their support, and I don’t blame them 
‘for being enthusiastic in their support of this bill; though 
‘not entirely supportive, they were enthusiastic in their 
| support. 

Those who are in the other aspects of our society were 
‘disappointed in certain aspects of the bill, some disap- 
pointed in all aspects of the bill. I do not believe that 
\there was a meaningful consultation because what 
{ultimately emerged was a bill that clearly favoured one 
side in the development debate. 
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This bill, in my view, provides further opportunities for 
/some of the good old boys to favour their friends and 
| supporters with development and planning decisions at 
| the local level. While the overwhelming majority will not 
| be doing this, it does open the door to those who would 
| see fit to do so. So I can understand the enthusiasm of 
| those who see their own power to favour their friends 
increased rather significantly. 

_ I think there are several significant points. The heart of 
the bill revolves around the controversial issue of whether 


“be consistent with” or “have regard to” shall be included. 


in the bill. Those who are on one side, the pro-develop- 
_ ment people, are going to agree with “have regard to.” I 
also respect the fact that there are others who aren’t 
necessarily pro-development, as the parliamentary 
assistant and others have suggested, who believe that 
“have regard to” allows more flexibility to deal with 
planning and development matters in areas of the prov- 
ince where there are differences from, say, the major 
_ Metropolitan centres. 
__ I respect that view, I don’t necessarily agree with it. I 
_ don’t look at it as sinister, but given the preference, I 
_ would certainly prefer “be consistent with.” I believe that 
sets out a much clearer policy and I believe in the long 
tun that causes fewer disputes than when you have a 
clause “have regard to” which is more subject to various 
interpretations. 

I am not satisfied that this bill provides protection for 
agricultural and environmentally sensitive land. I think 
there’s a major issue in this province about retaining 
good agricultural land. There isn’t much left. They’ re not 
making more agricultural land, the last I heard. So what 
we have is what we have. 

There’s a combination in southern Ontario that we 
have both relatively good soils in most places and 
favourable climatic conditions. You look at Canada and 


people say, “Canada is a great country; it’s a huge 
country.” Two thirds of Canada is not suitable for 
growing crops. Two thirds of Canada is not really 
suitable for agricultural purposes—tural land, perhaps, but 
not for agricultural purposes, and I’m probably erring on 
the generous side. It’s probably more like a quarter to an 
eighth of the land in this country that’s really suitable for 
agricultural purposes. 

That’s why it’s important to protect what we have, not 
only for this generation but for future generations, and to 
provide competition for those who are outside of our 
province and trying to sell to our province. It helps in our 
pricing. 

I don’t think that this bill promotes the protection of 
agricultural and environmentally sensitive land as it 
should. I include in that wetlands, which are so nice to 
have within various parts of our province. 

I am concerned about the aspect of the bill that 
prohibits the Ministry of Environment and Energy, the 
Ministry of Natural Resources and the Ministry of 
Agriculture, Food and Rural Affairs from appealing 
directly to the OMB; they have to appeal instead to the 
Ministry of Municipal Affairs and Housing. 

Take my word for it, the Ministry of Municipal Affairs 
and Housing is not primarily concerned with protecting 
the environment or environmentally sensitive areas or 
agricultural land. It is to deal with municipalities and it 
is to produce housing developments. That is what it’s 
there for. 

I respect that it has a role to play in government; I 
respect the people in that ministry. I simply say that it 
would have been preferable to permit various ministries 
to look carefully at the plan, consult one another, and if 
there’s not a resolution of the differences between the 
ministries, have them have an opportunity to make 
representations by means of an appeal to the Ontario 
Municipal Board. 

It doesn’t deal adequately with severances, and this 
gets into the motion the member has before us, in terms 
of urban sprawl. I don’t believe that you can give out 
severances like candies in this province and have good 
planning. I don’t think there’s a tough enough policy on 
severances contained in this bill. 

I believe that it will be detrimental for the downtown 
areas of many of our communities. I speak of my own 
city and I wish our downtown area were much more 
vibrant than it is now. As long as we have developments 
on the periphery of the city—commercial and residential 
and business developments—we’ re going to see continued 
deterioration of downtown areas across this province. 
This bill, instead of protecting against that, instead of 
trying to reverse that trend, will in fact accentuate that 
trend. 

I do not believe that the cutting of times you have 
mentioned is reasonable in light of the fact that you are 
cutting staff. The provincial government, for reasons it 
deems appropriate—I do not agree with them because I 
believe that the policies are ill conceived—is making 
significant, substantial cuts in funding to municipalities, 
and in its own ministries, to be fair. It seems to me that 
is going to be reflected in that there are fewer members 
of staff to deal with the development proposals that come 
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forward, and yet this bill shortens the length of time these 
people have to deal with those proposals. That, in my 
view, means what we’re going to have are proposals that 
don’t receive the appropriate amount of scrutiny and 
analysis by various levels of government, by the planning 
departments and engineering departments, both munici- 
pally and provincially. The staff goes as well for conser- 
vation authorities and other agencies, boards and commis- 
sions which are involved in commenting. 

Lastly, I believe that the development charges change 
is not a positive change. It reflects the concerns of the 
development industry, it seems to me, at the very time 
that you are cutting funding to the municipalities, you are 
largely doing it to the degree you are and with the speed 
you are to fulfil a promise to cut taxes, provincial income 
taxes, which will of course involve the borrowing of over 
$20 billion and an additional over $20 billion added on 
to the provincial debt load as a result of borrowing that 
money to give the money back to me and to you. That is 
what the agenda is all about, and the development 
charges are only a way that municipalities can have to 
recover some of the funding they are losing as a result of 
the drastic cuts in provincial funding. 

Though it’s not part of the bill—it was an amendment 
I moved near the end—I believe that it is not useful to 
have this bill pass in the Legislature before we see the 
final versions of those policy statements which, by the 
way, I believe are being weakened rather than 
strengthened through a less than satisfactory consultation 
process being undertaken by this government. 

I do support this motion because I think the suggested 
title of this bill is better reflected in the motion of the 
member for Riverdale than it is in the title that we find 
on the outside of this bill. 

Mr Bisson: This is the last opportunity we’re going to 
have to speak on the contents of this bill, in committee of 
the whole, anyways; we’ll get one more shot at third 
reading. 

For the record in regard to this particular section, I just 
want to say that it comes back to the argument that the 
government proposed a bill in this House last fall that has 
a title that says basically that they want to promote 
economic growth and they want to protect the environ- 
ment by streamlining the land use planning system. If 
your intent is to do that, it seems to me it should be not 
only in the bill but actually in the title as well. 

You're moving forward with the short title of the bill 
where you’re not really putting any kind of emphasis on 
a balance between protecting the environment and 
streamlining the planning process for the good of the 
people. I would say to you simply that the very least 
you're able to do is to look at your title in order to try to 
find some way to send a message out there that this 
government really does believe in protecting the environ- 
ment and is really not as pro-development as it’s made 
out to be. If you don’t do that, I’m led to believe the 
opposite. 

Our motion I think is trying to point out the obvious. 
This bill, very simply, is a pro-development bill. That’s 
your right. You’re the government, you have more seats 
in the House than we do, but I don’t think that makes it 
right for the development industry and I don’t think that 
makes it right for the people of this province. 
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What are you doing in this bill? You’re going to have 
policies that you’re changing that you’re going to weaken 
when it comes to the standards about how provincial 
policies are applied in this province. Not only how they 
are applied, but the content of those policies are going to 
be weakened. Are we well served by that? I think not. 

I would agree with the government that maybe the 
prior policies under 163 needed to be worked on. They 
were large; there was 700-some-odd pages of policy that 
could have been— 

Ms Churley: No, no, no. That was the guidelines. That 
was not the policy statement. 

Mr Bisson: Let me finish. 

Mr Bradley: There’s a squabble going on here. 

Mr Bisson: There’s a squabble going on between our 
two colleagues here. But the point I’m getting at is that 
I’m prepared, as a member of our party, to work with 
you in order to strengthen the policies so that developers 
and planners have a clear understanding of what those 
policies are, so that we really have rules that make some 
sense to the people out in the development industry but, 
at the same time, protect our environment. I think we 
need to keep that in mind. 

I would say what both of my colleagues said before: 
To have policies and not having to be consistent with 
those policies I think is a wrong way to go. “Having 
regard to” is really going to mean exactly that; it’s going 
to be raised to the lowest standard of those policies with 
municipalities across the province of Ontario. It really 
takes away the balance that you need. I think if anything 
happened under the previous government in regard to 
planning, most would agree it was the most extensive 
consultation process in the history of planning in this 
province, both under the Sewell commission and the work 
that was done under Bill 163. And what was that all 
about? 

I just want to go back and read what the order in 
council basically said when we put forward the Sewell 
commission: 

“The government of Ontario believes that the planning 
and development process should recognize and support 
environmental, agricultural and other public interests. 

“The government of Ontario believes that an inquiry 
will provide policy recommendations which will assist the 
government in making the planning and development 
process more fair, open and accountable.” 

I think one thing that you’re doing in this is that in 
some ways you’re flying in the face of that. It really 
smacks this bill that it’s going to be a pro-development 
bill, not one that’s going to be fair as to how it treats the 
environment. 

“...to examine the relationship between the public and 
private interests in land use and development, 

“to inquire into, report upon and make recommenda- 
ons on legislative changes or other actions or both, 
needed to restore confidence in the integrity of the land 
use planning system....” 

I don’t think that you could have integrity when 
you've got a bill that smacks so strongly of being a pro- 
development bill. If you want to encourage economic 
activity, I think there are all kinds of opportunities to do 
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that, both within the development industry but also within 

others. I don’t see the government on others. Quite 

frankly, you’re cancelling all the economic development 
programs that we have throughout the province. 

I would just say one thing, just a little bit on the side. 

I remember in the last provincial election, Conservatives 

in northern Ontario running as candidates. One of the 


platforms that they ran on was of allowing severances to 


happen basically at will. I saw that in my riding. I know 
my colleague from Sudbury East, Shelley Martel, saw 


that, where they were very well organized in making sure 
that people got the message that the NDP was against 
-severances of all kinds and the Conservatives would fix 


this problem by scrapping Bill 163, and they would just 


allow those severances to happen. 

I would say the government didn’t do that, thank God, 
in this bill, because I think allowing that to happen would 
have been a step in the wrong direction. But I would say 
that there are people in my riding who are now feeling as 
if they’ve been misled. When I was back in the riding 
last weekend, one of the people that wanted to have a 
severance done when we were in government was really 
looking forward to this bill fixing his problem. It did not 
do that, and he wanted me to bring back to the Legisla- 
ture his disapproval of what the government’s actions are. 
I don’t agree with him. I think that we were right, under 
the old policies, not to allow that severance. But I would 
say you can’t run an election the way that happened last 
time, knowing full well that you couldn’t keep that 
campaign promise. There was just no way that you can 
go to that kind of policy. 

The last point I would want to make to members is 
simply this: We as politicians are viewed by the public in 
a very negative way. I think over the number of years, 
people look in at the Legislature and its committees and 
they say: “Jeez, look at the legislators. Are they really 
representing our interests or are they representing the 
interests specifically only of their party? And isn’t this 
really all about partisan politics?” I think what we’ve 
seen in this committee over the last couple of days is an 
unwillingness on the part of the government to allow its 
members to really contribute to strengthening this bill. 

I know there are people on the other side, on the 
government side, who really do care about this issue. I 
know Mr Galt and even Mr Murdoch, although we 
disagree on content, have a keen interest in this issue and 
want to make sure that their views are seen. I know Mr 
Carr, Mr Baird and Mrs Fisher probably feel the same 
way. But I really have to ask the question: What’s the use 
of going through a committee process if even the govern- 
ment members aren’t prepared—or aren’t allowed, I 
should say; I think they’re prepared—I would say aren’t 
allowed to be able to comment and bring forward their 
points of view? 

The point is simply this: If we’re going to have the 
confidence of the people when it comes to being their 
representatives, I think it means to say that we have to be 
seen on all sides of the House as trying to bring forward 
those issues that we say are important to us and our 
constituents. I remember sitting on committee through the 
province of Ontario on this bill where government 
members said, “I thank you very much for your presenta- 


tion and I’m going to make sure that this issue is brought 
back to the Legislature when we deal with it in commit- 
tee of the whole and that we take that into account.” Not 
one of those presentations were talked about by the 
government members, and I just warn you, I don’t think 
that’s a good practice to get into. 

Our government tried to do that to us as backbenchers 
in the first year that we were elected as a government and 
I can tell you, we had one heck of a revolt in our caucus 
because we said, “We ain’t going to come here and be 
seen as being bumps on a log, because we have a respon- 
sibility to represent our constituents.” We went through 
an entire process in our caucus that really opened up the 
legislative process, both in caucus but I would also say 
within the House and committee, to allow members to 
have a bigger role, to be able to espouse the views of 
their community or themselves in order to be able to have 
a real say in committee. 

The other thing I would say is that, also in my experi- 
ence on committee of the whole before, this is the first 
time I have come to a committee-of-the-whole meeting 
since I’ve been elected in this House where opposition 
amendments have not been, quite frankly, taken seriously. 
On all other committees that I’ve sat on, there has been 
an attempt by government members to look at what the 
opposition was bringing forward and as long as it wasn’t 
something that we disagreed with philosophically— 
because I accept, “have regard to” is something that you 
believe in and you’re not going to take that from us. I 
understand that. But when we brought forward ideas in 
regard to some of the problems we see with your bill 
when it comes to practical matters, there wasn’t an 
attempt to deal with that and I would just warn members, 
that’s not a good practice. 

I recognize that some of you are new to this place and 
I don’t say that in disrespect. We all learn as we go along 
and I haven’t been here all that long either. Six years in 
this place ain’t a long time. But in the six years that I’ve 
been here I’ve understood that you need to take seriously 
the comments of both people in opposition and govern- 
ment to make sure that we make the legislative process 
count for something and that we strengthen legislation 
through the process of both the committee and the 
Legislature. I would just ask you to go back to your 
caucus to speak in caucus about what your roles are in 
committee because I think it is very important. 

Mr Hodgson has sat on committee with me before. Mr 
Stockwell who sat on committee, Mr Jackson who sat on 
committee on a number of different issues and bills that 
we dealt with as government, brought forward sugges- 
tions to our government where we, on issues of ideol- 
ogy—no, we didn’t move—but when they were able to 
point out problems with our legislation in regard to its 
practicality, we accepted the amendments of the opposi- 
tion and were able to deal with that so that we were able 
to strengthen our bills. I didn’t see that as a weakness on 
the part of our government; I saw that as a strength, of 
being able to accept that legislative counsel doesn’t 
always get it right. Let’s get this straight: It was not Ernie 
and it was not Al who sat down and drafted this bill. The 
government gave direction; it’s legislative counsel that 
put it together. Even legislative counsel at times, or the 
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lawyers from the ministry, do make mistakes when it 
comes to practicalities. So I would say, go back and 
speak to your caucus about how your roles are on 
committee because I really don’t think that we’ve been 
well served through this whole process. 

I would just say, in regard to the title of the bill, I will 
be supporting the motion that my colleague from 
Riverdale put forward on the basis that I really do believe 
this is a pro-development bill and has nothing to do with 
environmental protection but has everything to do with 
urban sprawl. 

Ms Churley: I want to close on saying something in 
defence of developers, actually. Developers are a special- 
interest group and they have a right to represent their 
constituency and their interests, and that’s fine. I made 
that clear to some of the developers who came and 
supported this bill and had a lot of input in the bill. So 
my beef isn’t with the developers. My beef is with the 
government, in that it is the government’s responsibility 
to listen to and balance the interests of all so-called 
special interests in our society. 

The problem is that this government has chosen, and 
it’s very clear in this bill, to listen to just, on the whole, 
one special-interest group. Therefore, there is a lack of 
balance in the bill. I think that it would do us all well in 
the future, as we look at legislation, to agree that if we’re 
going to call a few groups whom you don’t agree with 
“special interests“—like environmentalists, and they were 
referred to on several occasions by some, certainly not all 
sectors, as “special interests” and therefore to be dis- 
missed, not taken seriously. 

I know lots of developers and certain other interests 
don’t like to—bankers, whatever—be referred to as 
special interests. Somehow there seems to be this idea 
that: “Gee, golly, no, they’re not special interests. They 
have the whole of society at heart. What’s good for them 
is good for all of us.” Unfortunately, a bit of that comes 
through from the so-called developer community. But it’s 
up to the government to say: “No. You are a special- 
interest group, and we’re going to balance your rights and 
your needs with the rights and needs of society as a 
whole.” 

I believe that that’s what went wrong. Fundamentally 
what went wrong with this bill—and fundamentally that 
the Minister of Environment and Energy, the Minister of 


Natural Resources and the Minister of Agriculture, Food 
and Rural Affairs were left out of this process. They’re 
not here. They’re not speaking. They’re not in this bill, 
And this bill has much more to do with environmental 
protection in many ways than development. It’s very sad. 
I hope that this government sees it as a lesson in the 
future to listen to everybody and balance everybody’s 
rights. 

“The Chair: Any further discussion? Seeing no further 
discussion, I'll put the question. 

Mr Bisson: Recorded vote. 


Ayes 
Bisson, Bradley, Churley, Conway. 


Nays 
Carr, Fisher, Galt, Hardeman, Murdoch, Newman, 
Smith. 


The Chair: I deem the amendment to fail. 

On to the last few orders of business. Section 75: Is it 
the pleasure of the committee that section 75, the short 
title of the bill, carry? All those in favour? Contrary? 
Section 75 carries. 

Shall the long title of the bill carry? All those in 
favour? Contrary? The long title of the bill is carried. 

Shall Bill 20, as amended, carry? 

Mr Bisson: Recorded vote. 


Ayes 
Carr, Fisher, Galt, Hardeman, Murdoch, Newman, 
Smith. 


Nays 
Bisson, Bradley, Churley, Conway. 


The Chair: I deem Bill 20 to carry. 


Shall Bill 20, as amended, be reported to the House? 
All those in favour? Contrary? I deem Bill 20, as 
amended, will be reported to the House. 

With that, I’d like to thank you all for your active 


—— <a 


participation in this. The committee stands adjourned till © 


the call of the Chair. 
The committee adjourned at 1604. 
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The committee met at 1532 in committee room 1. 


ONTARIO HIGHWAY TRANSPORT BOARD 
AND PUBLIC VEHICLES AMENDMENT ACT, 1996 


LOI DE 1996 MODIFIANT LA LOI 
SUR LA COMMISSION 
DES TRANSPORTS ROUTIERS DE L’ONTARIO 
ET LA LOI SUR LES VEHICULES 
DE TRANSPORT EN COMMUN 


Consideration of Bill 39, An Act to amend the Ontario 
Highway Transport Board Act and the Public Vehicles 
Act and to make consequential changes to certain other 
Acts / Projet de loi 39, Loi modifiant la Loi sur la 
Commission des transports routiers de 1’ Ontario et la Loi 
sur les véhicules de transport en commun et apportant des 
modifications corrélatives a certaines autres lois. 

The Chair (Mr Steve Gilchrist): Good afternoon, 
ladies and gentlemen. Our timing today will be 20 min- 
utes per deputation, but before that, we’re going to be 
hearing from the three parties. We’ll have opening com- 
ments from the government and then 10-minute responses 
from the official opposition and the third party. 

Even before that, the clerk reminds me, the first order 
of business will be to approve the subcommittee report. 
You all have copies on your desks. Any comments aris- 
ing from the subcommittee report? Seeing none, I look 
for a motion to adopt. Mr Carroll so moves. 

All in favour of the adoption of the subcommittee 
report? Contrary? It’s carried. 

Moving night along, I’ll ask for opening comments 
from the government. 


MINISTRY OF TRANSPORTATION 


Mr Jerry J. Ouellette (Oshawa): Before we get 
started today, I want to say a few words about this 
government’s commitment to deregulating the intercity 
bus industry. We believe the travelling public will be 
better served by an industry free from economic regula- 
tions. It will create a more competitive market in which 
entrepreneurs can meet passenger needs in new and 
innovative ways. 

However, it became clear after second reading of this 
bill that there are several issues surrounding intercity bus 
deregulation that need to be clarified. I want to do that 
today. 

First of all, this legislation does not in itself deregulate 
the intercity bus industry. Bill 39 creates an interim sys- 
tem to help us move towards deregulation. It also gives 
the industry time to adjust to the transition. 

Another important issue I’d like to address is public 
safety. I assure you that the safety of the travelling public 


is this government’s priority and we will take all steps 
necessary to ensure the industry is safe. 

The increased competition that comes with freer access 
to the marketplace will not compromise public safety. 
Deregulation will only affect the economic aspects of the 
industry. Current safety regulations will continue to 
apply. However, later this month we plan to introduce 
legislation that will impose harsher penalties on com- 
panies that don’t meet safety standards. It will include 
dramatic increases in the maximum fines for safety 
offences. 

Another part of this legislation will clear the way for 
a demerit point system for commercial drivers who vio- 
late industry-related safety laws. This system will allow 
us to monitor the safety practices of professional drivers. 

On top of these measures, the Ministry of Transporta- 
tion will launch its new safety rating system for truck and 
bus operators by next year. The system rates a truck or 
bus company’s safety performance on the road and its 
overall corporate safety practices and policies. 

Another issue that came up in the House had to do 
with service in small, rural and remote communities. The 
current regulated system does not guarantee service to 
small-town Ontario. In fact, in the past 15 years, more 
than 400 communities across Ontario lost their bus serv- 
ice. By removing restrictions on the industry, we can only 
improve the chances for these communities to get the 
services they need. When the demand is there, market 
forces will encourage the private sector to create more 
local bus services. 

In fact, I think people who live in small towns across 
Ontario will find that their local bus service is an import- 
ant link in the chain of intercity travel. After all, passen- 
gers from smaller towns often transfer to larger bus ser- 
vices to get to a central location. Without these so-called 
feeder services, the larger bus companies would probably 
not have enough passengers. 

However, if some bus companies choose to withdraw 
their services from communities during the next two 
years, this government will require that they give us and 
the community fair warning. They will have to give 90 
days’ notice instead of the current 10 days. Those plan- 
ning to cut a bus service by more than 25% must give 30 
days’ notice. That’s three times the current required 
length. 

A carrier company’s rating — either satisfactory, con- 
ditional or unsatisfactory — will be available to the pub- 
lic, including banks, insurance companies and customers 
who do business with the industry. We believe this sys- 
tem will encourage bus and truck operators to follow 
good safety practices. 
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During the interim stage, new bus operators will have 
to demonstrate that they know their responsibilities for 
highway safety. They will also have to indicate how they 
will ensure their vehicles operate safely on the highway. 
They can expect MTO enforcement officers to audit their 
business within six months of starting up their service. 

On top of this, we are increasing insurance require- 
ments for bus operators to bring them in line with today’s 
operating environment. This will discourage fly-by- 
nighters, those companies hoping to make some quick 
cash without giving the appropriate attention to safety. 
Finally, this government supports a national review of 
bus safety to determine if special bus safety measures 
should be in place right across Canada. 

Plus, we will require bus companies to continue to 
provide service until a replacement is found or until the 
notice period expires, whichever comes first. During that 
time, and in cases of serious hardship, the company must 
work with the local community and other interested 
groups in a reasonable effort to find a replacement. 

I am confident that Ontario’s towns and villages will 
actively encourage local entrepreneurs to provide the 
transportation services needed by their fellow residents. 
In this respect, deregulation should give smaller com- 
panies an opportunity to get started. 

During the debate in the House, several members 
accused the government of abandoning northern Ontario. 
This government is committed to ensuring a safe, effi- 
cient and healthy bus industry right across the province, 
including the north. There are entrepreneurs in northern 
Ontario that are ready, willing and able to take on the 
challenge of a bus industry without regulations. There are 
also existing operators that are interested in expanding 
their service in the north, that are not allowed to under 
the current system. 

I understand that many of you are concerned about the 
potential for unfair competition from neighbouring prov- 
inces. During the next 20 months leading up to deregula- 
tion in Ontario, we will pressure the federal government 
to follow through with nationwide deregulation. The fed- 
eral government is in the best position to pursue this 
since it has jurisdiction over the majority of bus com- 
panies in Canada. The current interprovincial and interna- 
tional trade agreements tend to support deregulation. It is 
only a matter of time before it extends to the entire North 
American intercity bus industry. 

Both the United States and the UK removed economic 
restrictions on their intercity bus industry more than 10 
years ago. A Canadian study found that the number of 
US bus companies almost tripled seven years after dereg- 
ulation in the US. Although some studies show that US 
deregulation has had some negative results, it is very 
likely that those same scenarios would have occurred 
even if regulations had remained in place. 

In the UK, the intercity bus industry has been deregu- 
lated since 1980. Deregulation in the UK has reduced 
fares and improved the quality and quantity of service. 
Following deregulation, ridership also increased by some 
14% after a decade of decline. As with the US experi- 
ence, various negative results in the UK can be attributed 
to a general decline in the industry that existed in the 
years prior to removing economic regulations. However, 


the UK experience is difficult to sort out since they 
deregulated the intercity bus industry and local transit at 
the same time and also introduced a major bus privatiza- 
tion initiative. 

1540 | 

Several studies on this subject also recommended 
relaxing the regulations on the bus industry. The most 
noted, the 1992 Royal Commission on National Passenger 
Transportation, reinforces this government’s view that. 
deregulation will not necessarily lead to operators aban- 
doning feeder routes. The study found that if some 
operators did so, they could undermine their competitive 
position in the market as a whole. The royal commission 
also found that deregulation would result in a somewhat 
smaller but equally regional network, with a dominant. 
Carrier running a network of local feeder routes. It 
suggested that specialized bus services would emerge, 
some in the form of commuter services, others providing 
intraregional bus services. 

I'd like to make one final point. Intercity bus operators. 
can appeal decisions made by the Ontario Highway 
Transport Board. If an operator feels a board decision is 
unfair or beyond its jurisdiction, he or she can request a 
review through the courts. . | 

Ladies and gentlemen, I assure you that a deregulated 
intercity bus industry will meet the needs of the travelling 
public. It will encourage innovation and attract entrepre- 
neurs. It will also be safe, efficient and profitable. | 

This legislation will ease the transition to deregulation. 
It will provide some stability for the industry and it will 
help operators prepare for a more competitive market- 
place. j 

The Chair: Thank you, Mr Ouellette. First off for. 
responses, the official opposition. . 

Mr Mike Colle (Oakwood): The final comment really. 
puzzles me. It’s typical of this whole act. I know in the. 
explanatory notes in Bill 39 it says: “The decisions of the. 
board are final. Appeals to Divisional Court, petitions to 
cabinet and stated cases to Divisional Court are no longer 
available.” This is the thing that perplexes me about the’ 
approach the government takes to this act. Is this there-. 
fore a mistake? Is it a misprint? It just contradicts exactly | 
what you said about a minute ago. I wonder if the’ 
parliamentary assistant could refer to that later on, 
whether we should disregard this in the preamble. | 

In terms of the process in this bill, there’s a constant 
reference to what will happen, what they’re confident will | 
happen with this act. The real flaw is that there’s been no | 
business case analysis on what the impacts would be. The > 
government has failed to do that. I guess that’s the most 
surprising thing. If you’re going to affect thousands of 
people who are passengers, hundreds of companies and 
thousands of workers in an industry that affects so many © 
communities in Ontario, why wouldn’t the government 
undertake to do a business case analysis on the impact — 
the legislation would have on the providers, on the people | 
in the business, the communities and the riders? That | 
should have been done so that we could get at least an 
independent perspective on what would happen to this 
industry, what would happen to the passengers and what > 
would happen to the communities. | 
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To go ahead and do this without that impact analysis 
in the first place is really shortsighted. I think it leads to 
a lot of confusion, and that is what has happened with 
this bill. People don’t really know. 

For instance, they refer to the fact that 400 commun- 
ities in Ontario over the last 15 years or so have lost bus 
routes. The government has not brought forward an 
analysis of that. In other words, why did these 400 
communities lose service? I’m sure in some cases it’s got 
a direct relationship with the present state of affairs of 
bus regulation in Ontario, but there are also all kinds of 
other variables and mitigating circumstances which 
caused those communities to lose those bus routes that 
had nothing to do with government and bus regulation or 
deregulation. All we keep hearing from the government 
on this issue is, “Oh, 400 lost it,’ with no analysis of 
why they lost it. 

The same thing in the United States. On the opposite 
end of the spectrum, when deregulation took place in the 
United States under Ronald Reagan, we know that 5,000 
communities in the United States lost bus routes. I guess 
it would be easy for the opposition to say, “They lost it 
because of deregulation.” Again, I think that would be 
shortsighted. What would be interesting to see is an 
analysis of what happened in the United States as a result 
of deregulation. 

We talked about the UK example. Again, the UK 
example is quite complex, because there are a lot of 
factors that caused different changes as a result of 
deregulation in the United Kingdom. But again, it would 
be very valuable, I think, to have an analysis of that and 
relate it to the Ontario experience. 

That is not before us. All we have are anecdotal 
references by the government. In fact, during the dis- 
cussions in the House, they never even referred to the UK 
or the American examples. Now, because we’ve asked 
that question, they’ve finally referred to and acknowl- 
edged the fact that deregulation has had a negative effect 
to a certain extent in the UK and it’s had a negative 
effect to a certain extent in the United States. 

Again, it’s not to say that all the good and bad in 
terms of bus services and the infrastructure have to do 
with deregulation or regulation, but I think it behooves 
the government to put before us a business plan, a 
business analysis on why deregulation is good, and give 
us the breakdown on what effect it would have on the 
industry. That has not been done. There have been 
discussions, I’m sure, with the industry. There has been 
very little comprehensive analysis, though, and that is 
why I think the critical thing we’re saying from our side 
is that’s the missing ingredient in this whole process. 

Before you proceed, there should be a breakdown on 
the impact these changes will have. It’s not good enough 
to say, “We’re going to put in this measure, this Bill 39, 
and then we’ll look at it over the next 20 months.” I 
think this process should have started seven or eight 
months ago, where there was time enough for an indepen- 
dent expert, someone the government would have faith in, 
to do a comprehensive analysis. What we’re really 
looking at is an infrastructure, we’re looking at an 
industry, we’re looking at a vital link that many small 
towns and communities have, and we’re looking at a very 
changing marketplace. 


In terms of the reference to competition, I would say 
the most troublesome thing of all is what’s going to 
happen with the Quebec competition. It’s fine to say, 
“We’re going to urge the federal government to do 
something about deregulation in the rest of Canada,” but 
the truth of the matter is, we’ve had very little success in 
effecting change in Quebec. Go across to Ottawa, sit on 
Booth Street in Ottawa, and you’ll see every morning 
thousands of Quebec workers coming across to work in 
Ottawa. Our Ontario Ottawa workers can’t go across to 
the other side. No matter how much we’ve asked them to 
amend the situation, the Quebec government is not being 
very cooperative. I don’t think it’s good enough to say, 
“We are going to hope and pray and we are going to ask 
the federal government to do something about it,” when 
that is a very real threat to the viability of the indus- 
try — never mind what it does in terms of ridership 
across the province. 

The government has really no answer on how it’s 
going to mitigate that threat of Quebec or Manitoba 
perhaps poaching or infringing upon an industry which 
right now, as a result of this and as a result of total 
deregulation, might be on an unequal footing with its 
competition in Quebec. There are no protections in place, 
and I say that is very worrisome in terms of what it 
might do to an industry that is a very tenuous industry 
when you consider the competition it has in this province 
and the geography that poses a challenge in this province. 
Those are realities that face us in this province. 

There’s no denying that this is a very perplexing 
challenge. It’s not an easy thing to sort out. But I think 
if you want to do it in a comprehensive way, you do it in 
a way that looks at what the history has been in the UK, 
in the US, and you bring in all the players, all the 
stakeholders, including the riders, including the small- 
town mayors and reeves, and ask them what they think 
the impact of deregulation would be on their commun- 
ities, and ask certainly the people who have put their 
capital investment into these businesses, these industries, 
what they think the impact would be. I think that has not 
been done in a comprehensive, systematic way and I 
think it’s good business to do it that way. That hasn’t 
been done. We’re putting the cart before the horse here 
and I don’t think it really helps create a climate of 
confidence as you go ahead into this deregulation. 

1550 

The Chair: Moving to the third party. 

Mr Gilles Pouliot (Lake Nipigon): We find ourselves 
in the midst of what is for the government of the day, the 
régime du jour, an ideological bend, if you wish. They, 
on Bill 39, spoke with candour, certainly not a departure 
from the present style, form, ideology of today’s govern- 
ment. We of the New Democratic Party, a year ago we 
were the government. We served the full four years and 
nine months. We came close to the sunset, the limitation, 
of the Constitution, of course. The reason I say this is 
that we too had ample time and opportunity to look at 
what is in front of us and, make no mistake about it, 
interim is a de facto to what is about to happen. 

Our position has been one of consultation, of equilib- 
rium and, we feel, of balance. We ask ourselves first and 
foremost who would benefit; who would lose; does the 
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legislation need change? We conclude on the latter that 
if it’s not broke, if the present system serves well, why 
fix it? Why change for the sake of changing? We find, to 
say the least, ironic a position voiced by the government, 
echoed by the government, that on the matter of safety 
“We will do better.” It is veiled with the usual attributes 
to have the roads and highways in the province of 
Ontario the safest in North America. “We value safety. 
Safety, for our government, is a priority,” all befitting the 
day after Mother’s Day. 

The reality is that on the one hand you honour those 
commitments and on the other hand you cut the budget 
significantly so those women and those men who are 
enforcing the statutes will be there but they will be there 
in fewer numbers. It’s difficult, to say the least, to 
reconcile the two positions. One is a commitment, but it 
loses its significance or raises doubt once you don’t have 
the money and the staff therefore to adhere to it. 

Mr Colle, the critic for the official opposition, has 
mentioned the position of the province of Quebec 
vis-a-vis what is being proposed there. I want to read into 
the record the position of both Manitoba and Quebec — 
their recent communiqués. The one from Manitoba, the 
province immediately to the west of Ontario, is one from 
November 23, 1995, and I quote: 

“The purpose of our submission is to set out 
Manitoba’s position on the future deregulation of the 
intercity bus industry. Our submission is brief as all 
significant problems experienced by this industry in 
Manitoba have been resolved within the current regula- 
tory regime.... This positive record is the basis for our 
position that the existing system of economic regulation 
in Manitoba largely achieves its objectives, and is capable 
of managing the adjustments required by the industry to 
preserve its economic viability. There is simply no major 
problem that would be addressed by bus deregulation, 
and no significant constituency advocating it on other 
than theoretical or ideological grounds” 

Three days before, November 20, 1995, the position of 
the province of Quebec, a larger jurisdiction than that of 
Manitoba, the province immediately to the east of 
Ontario, and I quote: 

“In this context,” says the Quebec government, “the 
most likely consequences of total intercity bus transport 
deregulation would be:” 

Number 1, “the bus transport system would be limited 
to those services which are profitable.” They are saying 
the bottom line. They point out to it, the right and the 
expectation that a profit will be generated. 

Number 2, “‘a portion of the population which currently, 
enjoys services would have to provide those services 
itself, or the government would have to intervene finan- 
Cially.” 

Mr Colle has mentioned that at present there is no 
mood for the federal government to dictate or to ask, 
especially the province of Quebec, to endorse a system 
which the province of Quebec does not wish to adhere to. 
In the real world, Monsieur Chrétien will not talk to 
either Mr Johnson or Monsieur Bouchard about intercity 
bus deregulation. It’s not very high on the agenda, I can 
assure you. It’s no time to go and tease the bears. Their 
position 1s recent; their position is clear. That of 


Manitoba is recent; that position is clear as well. Who 
will benefit? In the charter business, our Ontario oper- 
ators will be left trying to compete. The playing field will] 
not be levelled. 


I’ve given the true story in the House of having a | 


flight from Europe, of course landing at Pearson; Prevost 
buses with bells and whistles bringing people to Niagara 
Fails and after two hours back on the bus, going for eight 


days to Quebec City. You can’t compete with that 


because theirs is a regulated industry and yours is not. 
The position of the various players is almost unani- 
mous. I don’t want to impute motive and charge anyone 


with motive. The big players are opposed. They see | 


regulation for the purpose where you tap the most 


lucrative route, and given the history and the nature of — 


our vast and magnificent land, you’re asked to pay back 


and you subsidize with what you make on the lucrative © 
route those who are less lucrative, those where the | 


disabled, those where the seniors, those where the 
students — those where there is really, truly no alterna- 
tive. People use what has become the most democratic 
system of transportation because it suits the need of the 


democratic class. The government doesn’t wish to throw — 


the poor, the disabled, people in small and remote 
communities, the seniors, in the ditch. No one wishes to 
have this. 


When bus deregulation took place south of the border 


with our neighbours, within one year 4,000 — count | 


them — lines were removed. That should suffice. Let me 


quote in the last minute that I have Freedom To Move. | 


They’ve been around for some time. They’re saying 


people in eastern Ontario — Elgin, Lambton, Essex, | 


Haldimand, Oxford, Perth, Huron and Wellington 


counties — followed by northern Ontario — Cochrane 


and Nipigon — will be the ones most impacted. 


Some of the presidents, members of the boards of the _ 


majors, are saying — Canadian Intercity Bus Task Force, 


OMCA, in 1995 in its brief predicted that once deregula- — 


tion came to Ontario, American companies would begin 
a battle for the lucrative southern Ontario bus market. 
"An open market would result in a significant shakeout, 


with scheduled and charter markets dominated by US- — 


based carriers. Ontario operators would be limited to less 
attractive markets, or to subcontract or subordinate 
alliance relationships with outside carriers." 

I thank you for your time. I have chosen to let the 
experts in the field work their craft. I’ve tried, with my 
limited ability, to voice their concern in the limited 
allocation that we have for us. I thank the members of the 
committee. 


1600 


TRENTWAY-WAGAR INC 


The Chair: First up making representations before the 
committee today will be Trentway-Wagar Inc. Good 
afternoon and welcome to the committee. Thank you for 
your indulgence while we had the opening comments. 
That clock actually is a bit wrong. We’re remaining on 
schedule, I see. We’ll have 20 minutes for your presenta- 
tion. You can divide that as you see fit between an actual 
presentation and question and answer period. 
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_ Mr Jim Devlin: Thank you. My name is Jim Devlin. 
_ I’m president of Trentway-Wagar and one of the owners. 
_ I’ve been involved in the regulated bus industry for many 
years; as a matter of fact, 38 in total. I’ve been involved 
in the discussion of the regulation of the bus industry 
now in government committees, both at the federal and 
_ provincial levels, for in excess of 20 years. I guess you 
could say after all those years that I’m starting to become 
_weary of talking about regulation of the bus industry. 
Having said that, just a little background about our 
company first. Our roots are in Peterborough. The 
company was founded 40 years ago and has steadily 
_ grown through, by and large, acquisition. We now have 
operations in Kingston, Port Hope, Whitby, Toronto, 
Hamilton and Niagara Falls. Our company is split 
between line run charter and school bus, with charter 
being the largest part or component, although with the 
purchase of the Canada Coach Lines in 1993 from the 
Hamilton Street Railway, or the city of Hamilton, we got 
into the line run industry in a much larger format. We’re 
now operating in excess of 300 buses, of which 119 are 
over-the-road highway coaches. 

I’m here to speak in support of Bill 39, clear and 
simple. Bill 39 is not deregulation. Bill 39 is a bill that 
is, in my mind, 10 or 12 years overdue. Bill 39 brings to 
the regulated industry a way to deal with a lot of the 
things that are wrong, and have been wrong for many 
years, with the current rules and regulations. The system 
is very much broken and has been broken for some time. 

When I look at the industry and the areas I’ve been 
involved in, both in line run and charter, I can tell you 
that there’s overcapacity in the charter industry. Applica- 
tions to the transport board for charter authorities are 
merely, in all cases, rubber-stamped, so much so that very 
seldom is there opposition to charter applications today. 

The issue of Quebec in dealing with the charter 
industry: I think the whole province of Quebec is licensed 
to operate legally at Pearson airport, authorities that have 
been granted by the government through the board over 
the last five to six years. The fastest-growing market in 
Canada is the market through Pearson airport that the 
Quebec industry has now. 

We have looked at the Asian market, we have looked 
at other markets to support our companies. That market 
is gone and I don’t think there are very many carriers in 
Ontario looking at the market coming from Europe and 
France as lucrative any more. We just don’t share in it. 
In my mind, in these discussions Quebec is a non-issue 
as far as charters are concerned; line run, they could be. 

The line run industry, by and large, is a monopoly. It’s 
a major monopoly and it has been a monopoly for many, 
many years. I personally don’t think the public is well 
served with a monopoly. In fact, I know they’re not. 
Once again, I can only speak from my personal experi- 
ence. 

Since the purchase of Canada Coach — first of all, 
Canada Coach was a major money loser for the Hamilton 
region, big-time loser, and that’s why they sold it off. We 
bought it. We thought, look at it, maybe there are some 
things we can do, make some changes, address the 
efficiency issue. But, by and large, we bought it with the 
idea that it had to be expanded on. It was nothing more 


than a feeder from the Kitchener to Niagara corridor to 
the major monopolies in Ontario. 

With the purchase, we made our applications to serve 
the Niagara region from Toronto in competition with the 
monopoly; a hearing that probably cost us, in just out-of- 
pocket expenses, in excess of $200,000; an application 
where we proposed, for the carriage of the disabled, fully 
accessible coaches — the fully accessible coaches had a 
market value of about $475,000 to buy, which we did end 
up buying, by the way — and the board ruled against it. 
We had about 60 witnesses in support. 

In their reasoning, they said the test of public need and 
convenience was not met. It was not met because we 
brought forward members of the disabled community to 
support the application, and there were not enough able- 
bodied people to support it. Therefore, we failed to meet 
the test of public need and convenience. 

That’s a system that’s broken. I don’t blame the board, 
because I don’t think the board is getting enough direc- 
tion. We have dual jurisdiction; we’ve got the ministry 
and we have the board, and they quite often go off in 
their own directions. As an industry, we’re spinning out 
there like a spinning wheel because we don’t know how 
to deal with it. 

Bill 39 reduces a lot of that. It brings it down to the 
board. It takes enforcement away from the ministry, an 
area that, because of the lack of effective enforcement — 
and this is not a knock of the ministry and their staff, 
because I feel that with what they have to work, they do 
a very good job, but it’s not very effective. I know of an 
unlicensed operation that started — 10 years of messing 
around in the courts, the licence review board, I think it’s 
called. Ten years to try to stop this operator. Meanwhile, 
it grew from about one bus to over 30 in that 10-year 
period. 

Bill 39 provides a mechanism that allows the industry, 
a licensed carrier, to put a matter to the board. User-pay, 
very effective, timely, all of which we don’t have today. 
If I file a complaint with the ministry on an illegal 
operation, first of all, I never hear anything back; I don’t 
know what’s happening. That’s why there are no com- 
plaints being filed now, because they’re not allowed to 
discuss the investigation with us, and rightly so. With Bill 
39, a licensed carrier would become a party to it. There- 
fore, we would be involved in the process. Illegal activ- 
ities wouldn’t be allowed to continue for 10 years. 

I like Bill 39. By and large, what is in Bill 39 is the 
type of thing that, in all my years of working on commit- 
tees to try to get, is there. Very effective. In fact, we used 
to have it many, many years ago. Unfortunately, the 
chairman of the board at that time didn’t have the 
authority to do what we think Bill 39 will do. When the 
late Mr Shoniker was the chairman of the board, he ruled 
with an iron hand and people stayed in line. 

If I could just for a minute discuss the issues of 
deregulation, there are many people in the bus industry 
who would say, “Devlin is a deregulationist; Devlin is 
trying to destroy the industry.” Well, I’m neither. After 38 
years, I think I’m going to retire out of this industry, and 
to destroy it now would affect my pensions. I’m here to 
make sure we have a healthy, financially viable industry. 
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We all share the issues of deregulation. Harmonization 
is a must. Ontario cannot proceed with deregulation 
without Quebec. But to hold up Bill 39 to deal with an 
issue that’s not a part of Bill 39 is going to do tremen- 
dous harm to our industry. We need it now. Like I said 
before, it’s long overdue. 

I will publicly commit today to be involved in any 
committee that all parties of government would like to set 
to deal with the issues of deregulation. I would be the 
first one at the table to sit down and work on it, because 
harmonization is very important. 

Safety: There are a lot of issues associated with safety, 
many of them, and there are no better people to discuss 
the issues of safety than those in the industry themselves. 
There are a lot of issues we would like to bring to the 
table. We’re not bringing them now, we’re not bringing 
harmonization now, because Bill 39 does not address 
either one of them. 

1610 

I strongly urge you to please support Bill 39. We need 
it now. We need those changes now so we can get on 
with business so we can bring some sanity to our indus- 
try. With the support of Bill 39 I’m going to ask you to 
send a message that competition is not bad. Mr Pouliot 
mentioned the Prevost coaches with all the bells and 
whistles. They’re in the charter market. If you look at all 
the nice buses running around Toronto, I assure you that 
99% of those buses are in the charter business, because 
it’s very competitive and if you don’t have the best, 
you’re not in the business. 

I’m not so sure the line run that you’re concerned 
about, the people who require the services, are getting a 
fair deal. I don’t think they’re getting the best of service 
and they may not be getting the best rate that the service 
could be operated for. Competition is necessary. 

In closing, the cabinet issued a — I forget the official 
word for it anyway, it was a direction to the board in 
1978 telling them to take four things into consideration 
in the test of public need and convenience. It was inter- 
esting that this was issued as a result of an application by 
a major carrier to operate over another carrier’s route. It 
was Greyhound and Gray Coach, Greyhound to operate 
over Gray Coach’s route from Sudbury to Toronto. A 
petition was filed at cabinet and cabinet upheld that there 
should be competition within the mode. 

One of the items that was sent to the board: “The need 
for competition to ensure the best service at the lowest 
cost to the public, while maintaining the economic 
viability of licensed carriers.” There have been no 
duplicate licences issued since 1978 that were challenged 
by the main line monopoly carriers. 

Thank you. If you have any questions — 

The Chair: Thank you, Mr Devlin. We’ll start our 

questioning with the official opposition. We have nine 
minutes, obviously three minutes per party. 
_ Mr Colle: Thank you, Mr Devlin. I appreciate your 
input. In terms of your position, you would like to see 
that this bill be used as a stepping stone to open deregu- 
lation; in other words, get rid of regulation and end up 
with an open marketplace in two years. 

Mr Devlin: Obviously, Mr Colle, at this time I can’t 
say that definitely. This bill is needed. If there were no 





deregulation for the next 10 years, this bill is needed 
today. Deregulation is an issue that we don’t know 
enough about. I know the government has set a deadline 
of January 1, 1998, but when you throw in the issue of 
harmonization, I think they do have some problems. 
because I don’t believe Quebec will be ready to deregu- 
late on January 1, 1998. Without harmonization in 
Canada, I don’t think any one province should move on 
its own and leave the neighbours open to come to our 
markets, but we can’t go to their markets. 

Mr Colle: What I’m trying to express to you is the 
concern we have that the preamble of this bill and this 
government’s ideological bent is that they’re saying they 
believe in deregulation and therefore this bill is going to’ 
set the stage for that. In essence, because of their. 
belief — they don’t believe regulation is needed in this 
industry — they have to take this first step to reach 
deregulation. | 

We're saying, like you, before you take that step, you 
should do an analysis to see the impact of it, and maybe 


there need to be some adjustments, as you said. There are 


obviously some problems in the industry; I concur with 


you there. At what point do you do this analysis to find’ 
out the impact of essentially this free-for-all that the. 


government is bent on? 

They have stated categorically in the House, they are 
going to get rid of all the regulations by January 1, 1998. 
The question is, what can we do in the interim to have 
them look at the impact that this is going to have on the 
industry and on communities? 


Mr Devlin: Bill 39 itself does not address deregula- | 


{ 


tion. Bill 39 is very important. Bill 39 will deal with the 


i 


: 


issues, the problems that we have today. I know the 


government has dealt with it as a transition period. From 
the industry point of view, we have looked for a lot of 
what is in Bill 39 for years. 

I believe discussions should be had on the virtues of 
deregulation and they should be held between now and 
January 1, 1998. At the end of those discussions, it may 


q 


4 


be the ideal way to go. From a personal point of view, | 


I’m not afraid of competition within Ontario. I have no 


problem competing with anyone in an open market within » 


Ontario. I have some concerns with some of our friends 


{ 


south of the border. They do have advantages that we 
don’t have. They’ve been known as a very mobile | 


industry where they cherrypick: They’re on the west coast 
one season, they’re in Florida the next season. In fact, 
sometimes I wonder if they live in their buses, they’re so 


mobile. But they would be difficult to deal with and there — 


are some issues to address. 

Quebec: I don’t know how they do it. Maybe they 
should come up here and give us some lessons in running 
a company, but they seem to be able to operate a lot 


cheaper than we do. I hear taxes are greater in Quebec | 


than Ontario, but there’s something about the Quebec 
operations that they’re allowed to operate cheaper. I don’t 
know whether money is available to them cheaper or the 
cost of the Quebec-made bus is cheaper, but there are 
some advantages there. 

We do have to sit down and address those issues. But 
to stall Bill 39 is not the way to do it. I think we have to 


Start those discussions now because we don’t want to © 
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wait till the fall of 1997. Those discussions should be 
entered into at this time, but I strongly urge, don’t hold 
up Bill 39. 

Mr Pouliot: Thank you very much, Mr Devlin; always 
a renewed pleasure. I know of your contribution to the 
sector over many, many years. I have a supplementary 
question and I only have three minutes. It has been 
decreed that we share the time and rightly so. 

Your opinion is that, with respect, you are in favour of 
Bill 39 because it simplifies the matter. You’re hesitant 
about — in fact, I have a quote from you, Jim, which 
says, “I’m not in favour of deregulation.” Then you go on 
to say, to support that, you would like to know more, 
more consultation, 10 years’ harmonization. But you like 
enough in Bill 39 that you want to see it move forward. 
Is that your position? 

Mr Devlin: As you know, when you were minister we 
had many discussions about the bad actors in the indus- 
try. Bill 39 provides a mechanism that will deal with 
those bad actors in a timely fashion, and that is very 
attractive to me. 

Mr Pouliot: I agree with you on this part; it stream- 
lines. But you see, I have here, and this comes from the 
ministry and I have to assume that the ministry and the 
minister are in tune here: “Statement to the Provincial 
Legislature by Transportation Minister Al Palladini,” 
introducing interim measures to prepare for deregulation 
in the intercity bus industry. Then the minister says, right 
in the Leg, “The legislation I’m introducing today will 
allow a transition to full economic deregulation of the 
industry on January 1, 1998, a move that this government 
is committed to bringing about in an orderly manner.” 
Then on page 2 he goes further: “Economic deregulation 
of Ontario’s intercity bus industry will lead to an efficient 
system that provides appropriate levels of service based 
on market demand and the needs of the travelling pub- 
Hes 

When I look at the heading there, and I did some 
representation in the same office —I should have 
brought the chair with me; it’s one of those nice, com- 
fortable chairs — this is the interim measure right in bold 
lettering here, what this bill is all about, what the catalyst 
is, what the heart of the bill is: deregulation, January 1, 
1998. That’s what they’re selling. I mean, it’s the Jays 
playing the Sox. The Indians come next week, Jim, but 
this is the ticket that you’re buying when you endorse 
Bill 39. This is what makes the bill breathe. 

Mr Devlin: Unless there’s a section in Bill 39 that I 
haven’t read, there’s nothing in there that says this will 
cause deregulation. I know that’s their goal. That’s their 
goal and there are some problems with deregulation, and 
I think we all want to address those problems. That’s 
their ultimate goal and I don’t argue with their ultimate 
goal. Let’s face it, we’re the only transportation sector in 
Canada left that’s regulated. But the bottom line is, Bill 
39 does not itself deregulate the industry. 

Mr Pouliot: But this is the only thing on the menu. I 
mean, here on the menu it says rice pudding and you 
believe they’re going to serve me a steak. 

Mr Devlin: But the bill itself, the legislation itself, 
will be the guideline to the board to regulate the industry. 
It won’t be his statement, because I have learned a long 


time ago that once it becomes law, you forget about all 
the statements in the House because it’s only what’s 
written in the bill. 
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Mr Jack Carroll (Chatham-Kent): Mr Devlin, being 
a native of Peterborough, my questions will not be quite 
as flowery as Mr Pouliot’s, but nevertheless, did I 
understand you to say that there’s an illegal carrier that 
the government has been fighting with for 10 years that 
has gone from one to 30 buses in that 10-year period? 

Mr Devlin: He has been regulated now because finally 
after all those years the government was just ready to 
shut the door on him and someone sold him a licence. 
But it took 10 years. I believe it was 10 years, and my 
friends over here could support me on that. In fact, it 
may even be more than 10 years. 

Mr Carroll: Obviously proof that the current system 
doesn’t work. Is the extraprovincial regulation of the 
motorcoach industry a federal jurisdiction? 

Mr Devlin: It is. By the way, I heard the discussion in 
the House and there were some statements made that 
were in error on the regulatory issues. I am a federal 
carrier. So if Ontario was to continue regulation and the 
federal government deregulated, I could do whatever I 
want, because I’m a federal carrier and a federal under- 
taking is out of the province, into a province, point to 
point within a province. So there are a lot of issues at the 
federal level that have a major impact on what’s going on 
in Ontario, and I sit on a federal committee dealing with 
those issues. 

Mr Carroll: So you see the deregulation part from a 
federal standpoint being a totally separate issue from Bill 
39? 

Mr Devlin: If the federal government was to deregu- 
late this afternoon, Bill 39 would be a non-issue to me: 
I’m deregulated. 

Mr Carroll: So you are in favour of us working with 
the federal government to have deregulation take place, 
but your fear is that if we don’t, we can’t do it unilateral- 
ly. Is that what you’re saying? 

Mr Devlin: The Ontario government must work with 
the federal government as well as the other provinces to 
achieve harmonization in the rules on buses. 

Mr Carroll: The Prevost buses you talked about and 
their access to Pearson airport, how has that happened in 
a regulated industry? 

Mr Devlin: We all opposed, and somewhere along the 
way the train jumped the track and they all got licensed. 
By and large, there are very few carriers that you see at 
Pearson airport that are illegal from Quebec, because I 
think the whole province is licensed now. There are about 
10 Ontario carriers and about 60 Quebec carriers licensed 
to operate from Pearson. That’s been over the last, my 
guess is, four or five years. 

Mr Carroll: How would deregulation change that? 

Mr Devlin: It wouldn’t. 

Mr Carroll: So basically we’re deregulated now is 
what you’re saying? 

Mr Devlin: In the charter industry there are a lot of 
players and it’s very competitive. There are those in the 
charter industry who say by and large it’s deregulated 
because everybody just does what they want to do 
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anyway. But it’s the line run industry that is the other 
side of it which is by and large a monopoly. 

The Chair: Thank you very much, Mr Devlin. We 
appreciate your taking the time to come and make 
representation before us here today. 


SILVER FOX TOURS 


The Chair: Our next group up is Silver Fox Tours, 
Avo Kingu, general manager. Good afternoon, sir. Again, 
we have 20 minutes to use as you see fit, divided 
between presentation and question and answer time. 

Mr Avo Kingu: Good afternoon, ladies and gentle- 
men. A little bit about my company. We’re a small tour 
operator based in London. We do approximately, I’d say, 
6,000 to 10,000 people a year. We own no coaches, but 
we use coaches daily and we have to deal with approxi- 
mately, 15 coach companies in southwestern Ontario and 
negotiate individually with everybody, which is a terrible 
burden. I get pricing from $550 a day currently to $950 
a day. The cities are approximately half an hour apart and 
the equipment is no different. 

It’s a burden to me and to the public, and the equip- 
ment is never guaranteed. We get equipment from MC-8s 
that are still operating to brand-new, bells-and-whistles 
Prevosts. If I ask for a Prevost, they say, yes, a Prevost 
will show up, but I get an MC-8. Who do I complain to? 
The man has a monopoly. I can’t complain to anybody. 
I can say, “Hey, why did you send it to me?” but I have 
no option. I cannot say to him, “Oh, I’ll get John’s bus.” 
I can’t do that because the man has a monopoly. I have 
to live with it, the public has to live with it, and it’s bad 
for business. It’s bad for business because I have to deal 
with so many layers, layer upon layer, and different every 
time. If I want to sell a brochure or a product throughout 
Ontario, it’s a burden that’s very hard to live with. 

That is the one big point that I wanted this committee 
to understand, as a small businessman. I’m not a big 
operator, but a small entrepreneur. 

We have thought of buying coaches. There is a big, 
crying need in London for a small coach: 15, 20 seats. 
The last time I inquired about getting a licence, they told 
me, “Your hearing’s going to cost you $20,000, and that 
doesn’t guarantee you a licence.” So what am I to do? I 
just throw my hands up and walk away from it. I could 
put a couple of those coaches into charters immediately 
and move people, not cancel trips, service my customers, 
but I can’t because there are a bunch of people holding 
licences who won’t dispense with them, who protect 
themselves, and there are people who hold these licences, 
have no coaches and won’t release the licences. 

I guess it was about six years ago. There’s a chap in 
Strathroy, Ontario, who holds a London licence. He sold 
all his coaches and he’s sat on those licences ever since. 
I offered to buy those licences from him; he wouldn’t sell 
them. So why keep them? Well, it’s like money in a 
pocket. The next guy comes, maybe he’ll offer you more. 
And that’s not right. That’s not in the public interest; it’s 
not in the interest of the small businessman and every- 
body involved in this industry. 

That $20,000 that we had talked about, I could have 
put that down on that coach. The coach only costs 
$40,000 or $50,000 for those small Ones, and I would put 


some Ontario people to work, because it could be used. 
But I’m not going to spend $20,000 to find out that, 
“Hey, you can’t have the licence,” because somebody has 
to be protected. 

That’s the nitty-gritty of small business. I cannot 
expand. I cannot get the product. I can’t get the quality, 
and neither can the public, because I sell to the public. If 
I advertise a deluxe motorcoach and an MC-8 shows up, 
or a 9 that’s been used for umpteen years, who’s going 
to get the complaints? Me? Yes, me. Who’s going to 


suffer? Me. The coach company? No. That is bad for my | 


business. I cannot grow. 
Those are the basic reasons for my wanting deregula- 
tion. I’m not afraid of competition. I’m not afraid of 


anybody, nobody in this business, because I know what — 
I do and I try to do it with quality. If we’re running the — 


same kind of equipment and our pricing is really close to 
the mark, I don’t have a problem, because I do it with 
quality, or I try to. So the sooner this deregulation 
happens, the better it is for the industry. We can have 10 


tour operators side by side and we’ll all prosper if we — 


know what we’re doing. It’s the same as running 


McDonald’s and Wendy’s. They’re all together and they © 
all do more business because they’re together. The | 


myriad doesn’t affect the business; it’s the availability of 
the licences to everybody. 

Pll leave it at that. If you have any questions, I'll 
gladly answer them. 
1630 


Mr Pouiiot: I have only appreciation for anyone who | 


is not a major, by your own admittance, and who’s trying 


to, first, survive, make ends meet, prosper, and feels very | 


confident that if not on the overall, certainly in a niche 
market, if you know your product, you know the clien- 
tele, you do your own real-life marketing, if you wish, 
that no matter what, you will do quite well. 

You don’t have a licence that is worth $20,000 or in 
some cases over $100,000, right? You don’t use your 
privileges in that context, if you wish, or your right to 
operate as collateral. It doesn’t apply here, right? 

Mr Kingu: Yes. 

Mr Pouliot: It does apply for other people where 
licences have, we know, changed hands. 

You see, I don’t think that certainly our party is 
opposed to the essence of the free marketplace, providing 
that if you can regulate competition, then it takes its 
place. 

The thing is, we have 882 municipalities in the prov- 
ince of Ontario. If it were only that simple, and we saw 
what happens by way of regulations. I want to put this to 
you in terms of a question. Aren’t you concerned that — 
it could be anyone — that ABC company is so big — 
and if we wish to talk about cartel and monopoly, we’ll 
put them under that definition — that they’ll take a 
beating along your route, hypothetically of course, and 
they’ll take a beating for six months, take a beating for 
a year, and then wave you goodbye? 

Mr Kingu: As a quick answer to you, as an illustra- 
tion talking about big players, the big player is Grey- 
hound. Can we take them as an illustration? I used to use 
Greyhound very frequently and it was one of my major 
suppliers. Greyhound pulled out of the market. They 
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decided when they purchased the Peterborough runs they 
were going to use their equipment there and they upped 
their prices, and I said, “No, I’m not going to use you 
any more, not at those prices.” I guess it was about three, 
four months ago, guess who’s knocking at my door? 
Greyhound. What happened to the prices? They dropped. 

But the thing is that it doesn’t matter if you’re big or 
small. In the end, quality, service and price tied together 
will win the day. You can have 100 buses out there and 
if you’re not efficient, you’re going to be out the door, 
the same as with me. I’m very cost-conscious. I operate 
my business with only about four, five full-time people, 
and we are profitable, have been for the last eight years, 
and we’ve grown every year. 

I really, truly believe that something has to be done to 
cut these chains so that I can go to you and sell you 
something or I can go to Harry and sell him something 
without being told, “No, you can’t do it because you’ ve 
got to have this piece of paper.” If you sold this piece of 
paper to everybody — make your rules and regulations 
about the piece of paper: “You’ve got to operate safe- 
ly” — I agree with that — “you’ve got to operate this, 
this and this,” but make it available to everybody. That’s 
the key, not to cost me $20,000 and I don’t know at the 
end whether I’m going to have it or not. That’s not right. 

Mr Frank Klees (York-Mackenzie): I gather from 
your comments that you’re not objecting to standards of 
operation. 

Mr Kingu: No. 

Mr Klees: What I think I hear you saying is that your 
experience has been that because of the monopoly 
Situations that exist now, really there are two people who 
are disadvantaged. One is you because you don’t have the 
choice that as an independent businessperson you feel 
you need to have in order to make good business deci- 
sions — 

Mr Kingu: That’s about right, yes. 

Mr Klees: — and the other is the customer, the user 
of the service, who, because you don’t have choice as to 
the kind of vehicle that you can either lease or use for a 
particular route — in the end, your customers don’t have 
a choice because you don’t have the ability to then pass 
on whatever efficiencies and savings you’d be able to 
generate if you had the ability to operate as you would 
do. 

So I'd like to just have you comment as to what you 
feel the effect on the user of transportation services 
would be from a price component standpoint. 

The second part of my question is, do you feel now, 
because of the monopoly circumstances that exist, that 
some of the large players who have that monopoly are 
actually cross-subsidizing from another area of their 
business to unfairly pass on some of those costs to the 
end user of the service? 

Mr Kingu: First of all, I’ll reply to the last part that 
you mention. I don’t know about the internal book- 
keeping, so I can’t comment on that end of it. But I do 
know the big disparity in price. Now, how Greyhound 
can come one day and charge me this amount of dollars 
and then the next day or a year later come back and 
charge me differently, I don’t know. 


But as an illustration to the end user, which is the 
general public — and I’ll go back to that initial one that 
I was talking about: $550 a day or $950 a day. That $950 
is the true price that I paid for somebody operating out of 
a small town called Parkhill. There’s only one operator 
out of there and there’s a horticultural association that we 
deal with and we do day trips for them and we do other 
things for them. So you can imagine, I have to pay $950 
for a day trip instead of $550. So who pays for it? I don’t 
pay for it. The public ends up paying for it. 

In that instance, I’ve had cases where I’ve been 
guaranteed nice equipment, and, like I say, an old MC-8 
shows up — which is 15 years old, it’s muddy, it hasn’t 
been cleaned — and I have no recourse. People get mad 
at me, “Why are you doing this?” and I say, “Well, I 
can’t, blah, blah, blah.” It’s always an explanation. So the 
end user, the public, is not happy with this. And the 
price: I upped my price by 20%, 30% because of that, 
because somebody has to pay that difference. 

I do some trips down to Atlantic City. Out of London, 
it costs me to go down to Atlantic City $2,600 for a 
coach. Out of St Catharines, which is closer, they charge 
me $5,400. That’s what they want. So what do I do? I 
shuffle people, because I do want to work within the 
regulations. But that’s wrong, and that’s the nitty-gritty 
of it. 

Mr Colle: Just quickly, in terms of Bill 39, how is that 
going to get rid of the monopolies that you feel nght now 
are impeding your business? 

Mr Kingu: Bill 39? I’d like to see deregulation 
tomorrow. It’s just a stopgap. I’m waiting until the 
industry’s deregulated on January 1, 1988, to go out and 
buy myself a coach and get some people working. 

Mr Colle: So you’d like to see total deregulation. 

Mr Kingu: Yes. 

Mr Colle: But in the interim there’s nothing in Bill 39 
that gets rid of monopolies. 

Mr Kingu: No. It’s just a stopgap. 

Mr Colle: I'll just pass it on to my colleague here 
from the Ottawa Valley. 

Mr Jean-Marc Lalonde (Prescott and Russell): I can 
see you’re a broker. You’re not an operator, I would call 
it. 

Mr Kingu: I would like to be but I can’t. 

Mr Lalonde: But you said that they had the monopoly 
and still you see on a daily basis the cost varies between 
$550 and $950. 

I’ve had the experience before with Voyageur, which 
started in my home town. They had the whole monopoly. 
We couldn’t get hold of anybody else because they were 
the only one that had the licence for charters east of 
Ottawa. I could see why you’re in favour of this Bill 39, 
which would deregulate at the present time. 

1640 

But my concern is, in eastern Ontario — especially in 
the Hawkesbury area, which at the present time the 
Quebec buses are picking up on the Ontario side — 
there’s nothing we can do. If this bill goes through 
without amendment, it would mean the elimination of two 
bus companies or two small operators in my own area. In 
your case, you would benefit, because you will have 
more people to go to to get an estimate or a price for a 
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trip; because you just mentioned, from St Catharines it 
costs $5,000 and from London it costs $2,600. 

I just can’t see at the present time — in your case it’s 
all nght probably, because you’re not on the border, on 
the southern border, US border or the Quebec border. But 
how do you think you are going to benefit from it at the 
present time, because you do have the choice between 
$550 and $950 a day? 

Mr Kingu: I won’t benefit nght now from it. 

Mr Lalonde: You don’t have enough operators? 

Mr Kingu: That’s another thing you can come into. I 
don’t think there are enough operators. I don’t think 
there’s enough equipment. You take certain periods of 
this year, and certain peak months in the spring and in 
the fall, which is the main travel period for seniors and 
students and so on, and the equipment shortages are very 
major. I can’t go out and get another coach. I can’t go 
out and promise to get another coach. Why shouldn’t I be 
able to? If the local supply doesn’t have it, why shouldn’t 
I be able to go and get somebody from somewhere? 

Mr Lalonde: My concern is the full deregulation 
would open up the — it’s a door for a large operator 
which will kill the small one. 

Mr Kingu: I don’t think so, because I’ll tell you, I can 
operate it as cheaply as anybody in Ontario right now, 
and I don’t think the Quebec suppliers — I had a chat, as 
a matter of fact, last week with a chap who’s in Quebec, 
and we were comparing coach prices. We can still do 
business. 

Mr Lalonde: Just my last question, Mr Chairman. Do 
you think that if we were to deregulate within Ontario 
only it would be better? 

Mr Kingu: Hopefully, it’s the first step. 

Mr Lalonde: Thank you. 

The Chair: Thank you, Mr Kingu, for taking the time 
to come before us and make your comments here today. 
We appreciate it. 


AMALGAMATED TRANSIT UNION, 
CANADIAN COUNCIL 


The Chair: Our next presentation will be from the 
Amalgamated Transit Union, Canadian Council, Mr Tom 
Parkin. Oh, I see we may have a different name here. 
Good afternoon. Are you Mr Parkin or Mr Foster? 

Mr Tom Parkin: I’m Tom Parkin. But on behalf of 
Ken Foster, who is the Canadian director of the Amalga- 
mated Transit Union, I want to thank the committee and 
the House leaders for making this opportunity possible to 
comment on Bill 39, changes to the Ontario Highway 
Transport Board Act and the Public Vehicles Act. 

A little preface is that we are the largest representative 
of transit employees in the intercity bus business. Gen- 
erally speaking, especially listening to some of the 
comments and concerns by the previous operator, there’s 
a lot of things that we can agree on with him and with 
others seeing as we tend to look at ourselves as being 
partners in the industry, and therefore anything that helps 
streamline and make the regulatory system more efficient, 
puts more buses on the road, brings more people on to 
buses and gets through the regulatory system faster is 
something that we will support. Within this bill, there are 
things that we do Support and we would like to be able 


to say that with some amendments, which I want to speak 
about, we might be able to support the bill as a whole. 

The board, like other boards that are quasi-judicial, in 
our opinion, especially when moving to a sole arbitrator 
who will be part-time and potentially limiting the number 
of rehearings or ability to rehear, it may be advisable, and 
we would suggest, moving towards something like a 
purpose clause, just because it’s been a trend now that, 
generally speaking, no appeals to cabinet are allowed, 
There has to be that aspect of what is the crown’s interest 
and a statement of that. Losing the appeal to cabinet, 
which surely had to go at some point, should be fulfilled 
by some sort of purpose clause. We have drafted some- 
thing. It would state the purpose of the board to be that 
the board “exists to protect the transportation interests of 
smaller communities and ensure the greatest level of 
service possible for the commercial use of the public’s 
highways.” It leaves a fairly broad opening. 

In the same way that the CRTC, for example, is the 
custodian of the public’s airways, we look for the trans- 
port board as the custodian of the public’s highways. It’s 
announced that it is owned by the public and therefore 
the public has a voice in that, and there needs to be a 


representative purpose to that. I hope you will consider, 


that, and maybe we can have something approaching that 
in terms of an amendment. 

With respect to rehearing, the old section 16 allowed 
for rehearing, and it was non-specific. If the board 
wanted to rehear from time to time, it could rehear. It 
didn’t really have to ask anybody. Bill 39 is taking out 
rehearing totally. I think that’s a mistake and I want to 
tell you why. 

Sometimes —I’m sure you’ll all be surprised — 
people will make deputations, even to boards, that are not 
completely accurate, sometimes exaggerated by puffed-up 
prose in lengthy oratories in a hearing or obfuscating 
terminology in a report. The board doesn’t always get a 


clear idea of what’s going on. Then should we not be 


able to have the ability to rehear? It’s possible that 
fraudulent or misleading evidence which led to a board 
decision couldn’t be reconsidered. That’s a very serious 
problem. In a sense, it’s a natural justice thing. Secondly, 


there are cases where boards simply make errors and 


there needs to be a process for re-evaluating what seems 
to be an error. 

What we’ ve been thinking is whether there’s a way of 
trying to get rid of a lot of the frivolous rehearings but 
still maintain the essential natural justice of what I think 
the hearings were intended to do, and that’s make sure 
that decisions were consistent, that people could depend 
on what the outcomes were going to be. I would hope 
that if an amendment of that sort came forward, you 
could support it. 

On the issue of appeal to the courts, this is something 
I have to say up front: Despite what it says in the 
presentation, I’m of two minds about exactly what’s in 
the act. I’ve heard from some lawyers who say that the 
new section 28, which says all decisions are binding, will 
mean that you won’t be able to appeal to a court even 
under the Statutory Powers Procedure Act. Others have 
said no, you can never outlaw the justiciability of a law. 
None the less, I’m concerned enough — and I think it’s 
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obvious that that should be justiciable — that obviously 
you can’t allow a judicial board to break a law and then 
not have some recourse to that. Either a really good 
clarification for me or just being specific in the act would 
deal with that issue well. 

On the issue of oral hearings, which I guess were in 
sections 22 and 23, something like that, 21, 22, 23: I 
think the intention of this was to move more quickly. I 
think there are some times when being wedded to a 
written process can slow you down. It is cases where you 
get into 40 pages of lawyers’ text that is really designed 
to obscure the purpose where sometimes it would be a 
heck of a lot faster to be able to bring somebody in and 
give them a good cross-examination and really, in 
essence, whip them down and see what it is they’re 
driving at. 

As well, the oral hearings may be a strength for us 
right now as an Ontario-based industry with respect to 
Quebec interests possibly trying to come in and take the 
Ontario-domiciled industry’s work in the so-called runup 
period, which I’ll discuss in a minute. 

1650 

The other issue is that of who is a party in front of this 
board, and it’s not completely sure who someone with an 
economic interest would be. In part II, one of the new 
definitions there is what an economic interest is. Is a 
mayor whose town loses service, a couple of people 
move out, and therefore the storekeeper doesn’t do as 
well, so he’s receiving less revenue — does that make 
him somebody with an economic interest? Therefore, 
could that person appear at the board? That’s not really 
Clear. 

There are some issues about that. I think we should 
just be more clear about allowing parties to be people, in 
effect, as the act was before, but at the same time I 
respect what the ministry has tried to do to move issues 
ahead more quickly and to deal with some of the really 
guerilla warfare tactics that have happened at the board 
that have nothing to do with board licences and every- 
thing to do with obscure commercial interests. Perhaps 
while bringing back a person as a party, if we also 
increase the punishment for people who got involved in 
vexatious, frivolous matters in hearings in front of the 
board, we might be able to offset that and still allow the 
community representation, which I think is the purpose of 
the act, as I believe it is, to regulate it in the public’s 
interest. Therefore, I see that the public should be 
allowed to be someone to be present at a board hearing 
and make application. 

There is another issue with regard to access to justice. 
As I think all the members of the committee will know, 
the elimination of funding from the Ministry of Transpor- 
tation will mean a large increase in the fees that will have 
to be paid. There is a bit of an issue in my mind about 
whether, for example, a smaller operator really has the 
ability, regardless of whether this person has been proven 
right or believed that he was going to be proven right — 
you can think that you are the rightest person in the 
world and you go in and you are the wrongest person in 
the world, and then you get hit with a big fee at the end 
of the game. For someone who is a small operator, that’s 
got to be a detriment. This is a legal body and in these 


situations there is no legal aid or place a smaller organi- 
zation could go to ask for some sort of reduced payment. 
To me, it’s an access-to-justice issue and there should be 
some commitment to allowing for smaller business or 
individuals to not be unjustly penalized by exercising 
their right to participate. 

On transitional issues: It’s very clear that the ministry 
has taken the position that anything that is up to a 
hearing, not in the hearing yet, will have to go under the 
new rules. It seems to me that once you’ve made your 
application and you go in, you should be treated under 
the same rules throughout unless there’s a huge overrid- 
ing reason. I don’t see a huge overriding reason why 
somebody should have to reapply and go through a lot of 
the red tape that’s being suggested here. 

Finally, notice period: The notice period in the previ- 
ous act, in the legislation, was marked at 10 days. The 
ministerial statement indicated that we’d be moving to 90 
days for complete abandonment and 30 days for service 
reduction. When I looked in the legislation, it wasn’t 
there, and I found out later that the intention was to bring 
it forward in regulation. If it was in the legislation before, 
my opinion would be that we should carry that. If there’s 
a true commitment to those 90- and 30-day periods, we 
should put it up front and let it be discussed. 

Those are the changes in the act that we feel the 
government caucus could suggest or accept that would 
make us feel much better about the bill. 

Leaving Bill 39 aside for a second, we have a very 
firm position with respect to deregulation, and that is that 
we oppose it. I’ll put it this way: The way we view it is 
that Minister Palladini is really testing out a trial balloon 
here. He’s talked about it. Nothing’s been done on it yet, 
obviously, although we’ve seen some reforms here but 
nothing that is necessarily leading to that conclusion. I 
think that is an opportunity for people to be here and see 
how they feel. You can make your mind up and see 
whether you want to let that trial balloon float away or 
not. I don’t think people should feel too wedded to it. 

The reasons for our opposition are fairly clear. We got 
together with a few other groups last fall when we heard 
about the possibility of this policy — the Canadian 
Federation of Students and the Ontario Coalition of 
Senior Citizens’ Organizations and the United Transporta- 
tion Union, which represents employees of Ontario 
Northland — and we did a research paper. I would be 
more than happy to give it to anyone who wished a copy 
of it; I think it’s been liberally sprinkled around. It deals 
with some of the issues that have been put up as part of 
the trial balloon for why we should be going in this 
direction. 

For example, one of the reasons often stated is that 
since 1981, I think is the reference, 400 communities 
have lost service. That’s down from 1,500 to 1,100 today. 
That’s a 25% community loss, which is pretty terrible, 
admittedly. But when we look at what happened in the 
United States from 1982 just to 1991, we’ve seen a 52% 
loss under deregulation. So the argument that we lost 400 
stops under regulation isn’t really an argument for 
deregulation when you look at the deregulation statistics. 
In terms of preserving service to the smaller commun- 
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ities, it’s fairly clear which system has done that when 
you do a little comparative with the American experience. 

We’re also very concerned about the emergence of 
unregulated route monopolies. This does not serve the 
bus industry as a whole or the consumer well. In Ameri- 
can and British deregulation, what tended to happen was 
actually less, not more competition. In England, it was a 
case of buyouts, a lot of buyouts. There was actually a 
monopoly corporation publicly owned in England — in 
Britain, I should say — and it was broken up, privatized. 
But then the new private companies ended up buying 
each other, so it was kind of the same in the end anyway. 

In the United States, it was a little bit different, 
reflective of the business attitude there. It was an “elimin- 
ate the competition” kind of thing, try to get your 
regional area under control and then try to get rid of the 
competition as you can, including running at a loss and 
whatever tactic you can use to drive competitors out. 

If we look at what happened in the airline industry 
since 1988 deregulation, that’s fairly significant. We had 
Wardair, Nordair and Vacationair — many, many smaller 
airlines which were competing in a regulated market, 
which all disappeared. Now we’re really down to 
unless Greyhound gets in the game, which may or may 
not happen — two airlines, one of which is basically an 
American-controlled airline. 

We’ ve had less competition, not more competition, and 
what happened, of course, with less competition was that 
the air fares in the airline industry went up by 31% in the 
first four years, which outstripped inflation quite a bit, 
despite the fact that we saw the seat sales, or maybe I 
should say because we saw all the seat sales: because of 
running at a loss and trying to conquer routes, somebody 
had to make it up, and that’s really what happened. 

In our opinion as an organization, regulation is essen- 
tial to maintaining healthy competition, and going the 
other way would be a very big mistake. 

Another issue that’s been raised is that of smaller 
buses: Why are we running 47-passenger coaches from 
Owen Sound down to Guelph? Why don’t we run buses? 
Under the Highway Traffic Act, which is the reference 
for what a bus is under the Public Vehicles Act, a bus is 
any vehicle that carries 10 people or more and is, under 
the Public Vehicles Act, registered as a public vehicle. 
It’s just not an issue. They could be running buses if they 
want, but as others might mention to you, the cost of the 
bus in and of itself is not the major — it is a major, but 
not the major — contributing overhead cost; it’s mostly 
the fuel and wages and insurance and that sort of thing. 
I don’t think we should get sidetracked on that. 

I want to mention the possibility of a real strong 
impact on GO Transit. When we are running buses from 
Guelph or Stouffville or Oshawa or Hamilton, they are 
now subsidized, they run a very good service — I think 
we'd all say that — they are the safest service in North 
America and they arrive 99% on time. With deregulation, 
the competition could run against them, but the problem 
is that it would likely run against them only during peak 
time, because obviously there are times, as there are with 
Subsidized service, when it doesn’t make money. A 
private company is not going to come and try to compete 
against that time of day, obviously. It’s going to be peak 





rush-hour service only. If GO Transit starts losing the 
money it makes during those small segments of the day 
where it actually earns money, then that means even more 
cuts to the service to your communities. I think it’s just 


very important that you be aware of the damage that. 
cherry-picking could do to the service your constituents _ 


rely upon. 
1790 

Finally, Quebec interests: I think it just goes without 
saying that it would be foolish to push ahead with 
deregulation in Ontario when Quebec-based companies 
can come in and do Ontario work and Ontario-based 
companies can’t go and do Quebec work. There needs to 
be a national plan on this. There is a national process on 


this and I think that’s what we should hang our hats on. | 


Today we’re just talking about the regulatory system, 


trying to get that in order, do a little efficiency work. I’ve. 


talked a little bit about the trial balloon that you’ve put 
up. I want to mention that the work we’ve been doing 
isn’t completely legislative committees, as I’m sure you'll 


know. If the Chair doesn’t mind my using some props, 


I'd like to just show you a few of the responses I’ve been 


receiving over the last little while from riders of the | 


service. We have petitions and postcards, a fairly large 


amount of each —I would say a rough count is about 


11,000 as of this morning — from people writing us and 
saying, “We don’t want to lose our community service.” 
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So these are from your constituencies, and this is the trial _ 
balloon. I’ve got to say that I don’t think the response is | 


really what you want. It goes on here a bit. 


It will give you the idea that we’ve been active. We’ve © 


been out there talking to people. We’ve been out trying 
to listen to people about the issue. What we want to 
suggest to you is a trial balloon. I want to ask that the 
members consider going out and doing a little listening of 


their own, perhaps doing a little listening to whoever is — 


the regional company in your area, checking in with 


a 


them. Mr Murdoch isn’t here, but in Owen Sound, for | 


example, the city of Owen Sound owns the bus terminal. 


If there are no buses in the bus terminal, the city of — 


Owen Sound is going to lose money. Maybe the transpor- 


! 


tation manager should be checked with, in the case of Mr © 


Murdoch, or other people like businesses that are auto 
parts suppliers or computer parts suppliers who depend 
on that BPX. There’s some listening that I think you 


should go and do. I think you’ll find that people are — 


pretty concerned about what the impact could be on their 
community. 


I want to just mention a few of the quotes that we’ve ~ 


pulled together. 

PMCL — I don’t know if Mr Debeau is appearing in 
front of the committee, but I read him in a newspaper 
saying, “Rural Ontario is going to suffer if intercity bus 
service is deregulated.” 

Reg DeNure who is down from Chatham, Chatham 
Coach Lines, said, “If it isn’t broken, why fix it?” That’s 
the shorter part of a rather longer ramble. 

Mr Devlin, whom we’ ve met with before, has stated to 
us his opposition to deregulation. 

The Chair: We have to ask you to wrap up fairly 
quickly, Mr Parkin. We’re over 20 minutes. 

Mr Parkin: I’m right at the end. 
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The OMCA itself has stated that it has a lot of con- 


- cerns about the impact on safety and the viability of the 
_ industry. 


Thanks for your invitation to have me here. I appreci- 


ate it. I hope you will listen to some of the people back 
_ in your constituencies. 


The Chair: Thank you very much, Mr Parkin. As I 
said, that does use our 20 minutes, so there won’t be an 
opportunity for questions, but we appreciate your taking 


' the time to come down before us to make some com- 


ments here today. 


P.M. BUNTING AND ASSOCIATES 


The Chair: The next group up is P.M. Bunting and 
Associates, Dr Mark Bunting. Good afternoon, Dr 
Bunting. Again, we have 20 minutes for you to divide as 
you see fit between presentation and question and answer 
period. 

Dr Mark Bunting: I am a transportation economist 
and policy analyst, and over the last couple of years I’ve 
had the benefit of doing some work for the Ontario and 
Alberta governments and also for the Ontario Motor 
Coach Association on bus policy and deregulation issues. 

Clearly, we’re here to talk about Bill 39, but having 
read it through, and I’l] admit somewhat superficially, I 
don’t think I really see major problems with this piece of 
legislation. It streamlines the process and I think that’s a 
benefit and it’s worthwhile. I do have a few questions in 
my mind which I will leave to those of a legal cast of 
mind. I certainly think the issue of who is an interested 
party is an interesting question because it raises the 
question as to whether the revised regulatory process will 
serve a broader public mandate or indeed whether the 
government will deal with the broader public issues in 
some other way. 

My intention is to deal with concerns which I under- 
stood were before this committee and the government 
about what happens after the Bill 39 process is set up, 
and I would add also what happens during the runup to 
1998. 

What I’d like to do is not speak for or against deregu- 
lation, but rather to give you an interpretation of what 
happened in Britain when they deregulated the intercity 
market and what I think might be the implication for us 
here. 

Before doing that, I want to make some general 
remarks about the British case because there are obvious- 
ly some important differences. First of all, as a brief 
summary, the intercity deregulation was, in my opinion, 
a modest success. Certainly from a financial point of 
view it worked well and there wasn’t a great deal of 
adverse comment about losses of services; there was 
some and I’1l talk about that later. 

The main reason for that was that they had a very 
particular industry structure which we don’t have here 
and also the availability of services provided by local 
governments, and I shall be turning to that later. But 
that’s an important difference. 

The second thing to keep in mind is, as in Ontario, the 
intercity market is a small part of a larger bus market. In 
the UK, the bus industry is worth about $7 billion a year, 


of which only 4%, about $300 million, is due to the 
intercity scheduled market and I might add that about 
80% of that I believe now is taken by one carrier, one 
dominant carrier in that country — certainly not the same 
as here. It’s also important to keep in mind that when you 
hear comment about the British experience, typically 
much of the adverse comment concerns urban services 
where there are some interesting issues and not intercity. 
There’s been very little debate on that score. 

Finally, I want to point out that in Britain what you 
saw was the result of both deregulation and privatization, 
whereas what we’re looking at is just deregulation, so we 
shouldn’t expect the same scale of activity here. 

With that little preface, I'll go into my little story. 
There are copies of my presentation circulating, so you 
don’t need to take notes. 

Prior to deregulation, the National Bus Co, which of 
course was the public sector, operated both local and 
intercity operations throughout Britain. They set up the 
National Express division to organize and market intercity 
services which were provided by many other companies. 
When the government deregulated services in 1980 
National Express, still a public company, had spent 
several years analysing its market and they were ready to 
compete — and that’s an important issue. We don’t have 
the same sort of situation here with a dominant carrier 
that is an obvious market leader. 

Immediately after deregulation, they were challenged 
by a consortium of bus operators — and it’s important 
that National Express saw them off really quickly, and 
they did that within about six months. It took about two 
years for the consortium to fold, but they had done the 
job on them in six months. 

I doubt that we’re going to see that kind of stabiliz- 
ation here and the reason is that we have several very 
capable carriers and the possibility of entry from the US. 
We might eventually be facing service by one, I hope 
strong, carrier, but not before a period of uncertainty and 
the question is what damage that may do to the public 
transport market in the interim. 

During the 1980s, National Express operated within the 
public sector. In 1988, it was privatized; it was sold to its 
management. Because they were a marketing and plan- 
ning unit and not a bus operator, they continued to 
contract for services. This is a rather unusual model from 
our perspective. It’s rather like the old GO Transit model, 
but not what we have now. 

In 1991, the company was sold on to its investors and 
it’s now listed on the London Stock Exchange and 
anyone who bought stock at the time did very well. It’s 
a profitable company. They are able to acquire capital for 
expansion, they now own the fourth-largest regional 
airport in the UK, a large European tour operator, and 
they’ ve also developed a parallel airport coach system, so 
these are no slouches. 
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Back to what happened under deregulation: One of the 
immediate effects was a sharp drop in fares on the main 
routes — about 50% — and the services improved 
significantly. During this period the traffic went up. There 
were large gains in traffic, and some of it came from 
British Rail, but not all of it. However, since then, fares 
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have crept up gradually. They’re now back to where they 
were before deregulation, pretty much. You can still get 
a good deal on the trunk routes coming into and out of 
London, but that, combined with British Rail’s response, 
because we’re talking about quite a capable rail operator 
as opposed to what we have in this country, has basically 
eliminated most of those gains. So National Express is 
back to the traffic it had before deregulation. 

The other interesting feature is that National Express, 
and I think you’ll see this here, has moved off standard- 
ized, distance-based fare structures. What they do is 
differentiate by market, and what that means is that on 
the less-travelled routes you get higher fares. That’s 
inevitable. That suggests increased competition in Ontario 
might result in some fare cuts, but they’re not going to 
last long. Where you’re going to see the competition 
that’s significant and beneficial, in my opinion, is in 
service quality. You’ll see perhaps more use of tour 
quality coaches on the main runs and possibly increased 
frequency on the main routes. 

Of course, the other side of this, and it’s been men- 
tioned already, is that as the company focused on profit- 
able routes it cut back on services to smaller commun- 
ities. There’s not a lot of information on this. There were 
some studies done by the DOT and other organizations. 
There was one study in the east Midlands area which 
Suggested that for cities that were larger in size than 
100,000 they got more service; if you were below that, 
you got less. In a town I used to live in, Loughborough, 
which is about 100 miles north of London, a population 
about 50,000, the services dropped from about 96 depar- 
tures a week to about 30 over a period of four years. 

This isn’t particularly surprising. You shouldn’t expect 
operators in a competitive environment to support money- 
losing services. What is a little less clear in the British 
case is whether it mattered, whether this was a particular- 
ly important loss, because in many areas local bus 
services are provided by the counties, and that provides 
people the opportunity to connect to the urban centres 
and thence to get intercity services. So rural services may 
be not consistently good throughout Britain — there are 
some bad areas to be — but essentially there is an 
alternative. Here we don’t have the comparable alterna- 
tive: local services running through rural areas, subsidized 
by some form of local government. 

The other point I want to make about local services is 
that a lot of communities do not now have a great deal of 
service and I think it may sound a little crude, but there 
may not be a lot to be lost. I think an important issue is, 
what in fact are we talking about? 

In concluding my remarks, I want to draw attention to 
two particular features, and this is going to particularly 
focus on what I think should be happening during the 
regime that is being set up by Bill 39, because the issue 
is in fact what is the larger context within which this bill 
operates and what are the things you need to do to make 
deregulation a success if and when it occurs? 

é First of all, National Express owns very few buses. 
I’ve already said that they contract for services through- 
out Britain, and I think this is an important reason for 
their success. The company’s focus is on market research 
and planning, service design, quality control and financial 


management. This results in a strategic business that is 
less concerned with operational details and more focused 
on a workable passenger system. I think it is an important’ 
point that the focus on the passenger system, which 
you’ll see in competent airlines and you see in National, 
Express, is what partly explains their success. What 

you're doing is adding value for the customer. 

There is no equivalent to National Express here. There 
isn’t one phone number that I can call to get information 
on services throughout Ontario or to book a seat. 
Although there are some good carriers in Ontario, I don’t 
really have the same assurance of timely, convenient and 
consistently high-quality service throughout the province, 
because we have a fragmented system. Unless govern- 
ment plays a direct role, and this obviously seems pretty 
unlikely, we are going to only get an effective system if 
one carrier dominates. That may seem a little hard. It’ 
may sound as if I’m against competition, but I think we 
have to raise some questions about what it is we want at) 
the end. The alternative is fragmentation and the uncer- 
tainty, the unevenness of quality of service that goes with! 
that. 

So the issue for me is not whether deregulation is good | 
or bad policy, but what should be done while Bill 39’s. 
streamlined regulation is in force. In the runup to 1998, 
should the regulator limit change, in effect freezing a 
fragmented industry, or actively encourage industry | 
consolidation and repositioning? Putting it another way, | 
in providing policy direction to a new regulator, should. 
the province say what bus system it wants following this | 
interim period? 

The other concern that I’ve alluded to is the impact of | 
deregulation on smaller communities. Obviously, there > 
may be low-cost operators, and that’s certainly an 
argument that my colleagues in Alberta and Ontario have | 
alluded to from time to time, that they may take up the 
slack. But some communities are bound to lose out. I 
think we have to be realistic about this. Some of the new | 
services that we get may not be that well-connected with 
the services on the main routes. In Alberta there’s been | 
some direct attempt to negotiate with Greyhound to make 
sure there are those connections, but we shouldn’t assume — 
that we’re going to get them here. 

For many years we relied on the regulatory bargain 
which protected intercity runs in exchange for service to _ 
smaller communities. This bargain doesn’t operate any 
more. We can’t rely on regulation to assure service to 
small communities. That can’t be an argument for 
maintaining regulation. If these services are truly essen- | 
tial, they will have to be provided some other way. 

That brings me to the other feature of Britain’s bus 
market which I mentioned, and that is the role of local 
government in providing bus service, not only in urban 
areas but also to outlying communities. In Britain, 
planning and funding of these services is a local responsi- 
bility. There’s a little bit of indirect funding from central 
government, but it’s essentially a local matter. 

This suggests that we should ask not how to prevent 
service cuts through regulation, but ask who is respon- 
sible for services of a local or regional nature. If the 
interest is local, why not also the responsibility to decide 
what kind of service should be provided? The province 
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_can play a role by facilitating cooperative planning 
among communities, but decisions on services and 
funding should rest at the local level. Communities may 
choose not to support these services and may lose them, 
but this would simply reflect local priorities. I see this as 
a proper exercise of political responsibility. That con- 
cludes my remarks and I would be pleased to try and 
answer your questions. 

Mr Joseph N. Tascona (Simcoe Centre): Thank you 
for your presentation. I’m just interested in your com- 
ments with respect to England, and what resulted with 
what was a major carrier, and with respect to smaller 
communities. As you noted in your paper, you said 
there’s not much service provided at this time, but when 
you make the statement —I believe it’s at page 2, 
number 3, under deregulation — you finish off saying, 
“Ontario may eventually be served by one strong carrier, 
but not before a period of uncertainty, which may impair 
the market for public transport.” I just ask you why it 
would impair and why you think there’s a need for one 
dominant carrier in this province. 

Dr Bunting: To give you an example of the kinds of 
problems that have occurred in the urban bus market in 
Britain, where there has been a period of considerable 
competition, instability, uncertainty, the market for public 
transport has continued to decline. In other words, the 
hope for improvement in the public market by essentially 
entertaining privatization and deregulation hasn’t come to 
pass, and part of the concern is that the public may be 
confused by the variety of operators, the variations in 
service levels, changes in carriers, because of course 
some carriers are going to go broke and other ones will 
come in — that’s part of what a market’s all about — 
and the concern is that that’s going to impair the market 
from that point of view. 

The bus industry has particularly worked hard to 
counter a very negative image. They’ve tried to improve 
the quality of bus stations, tried to improve the quality of 
the equipment, but you can lose that quite quickly. 
Certainly the rail system got a very bad reputation many 
years ago and it certainly didn’t do it any good. So I 
think that the issue is not necessarily whether or not one 
should deregulate, but what can one do to encourage 
some degree of consistency among the industry to 
encourage the industry to maintain high standards not 
only on the safety side but in terms of public service. 

Mr Tascona: But wouldn’t competition in the industry 
encourage there to be service in the smaller centres, 
which doesn’t exist at this time for this province? 

Dr Bunting: In some centres you will get lower-cost 
operators. In many cases that will be the appropriate 
answer and in fact you may get better quality because 
some of those may run more frequently than would 
somebody operating a 47-seat bus, so you’re right on that 
score. There are going to be some communities for which 
the traffic is just not sufficient to justify that kind of 
service. 

Of course the other issue is one of connections, 
because if you’re a small business running, say, a 
minivan service connecting to a community, you don’t 
have a guarantee that you’re going to get cooperation on 
things like through-ticketing, appropriate parking etc to 


make the right kinds of connections with the main carrier. 
Those are solvable problems, but they are problems none 
the less, and I think they need to be addressed. 
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Mr Colle: Thank you very much. You’ve presented a 
very objective analysis, and I think it’s the type of 
analysis that is required in this discussion and certainly in 
this time of transition. I appreciate your input and I hope 
that you continue to have a role to perhaps guide the 
decision-makers in government in terms of what the 
impacts are. 

The question I have is that the real challenge we have 
here in Ontario is that we have a fragmented industry, 
and given the fact that the industry is fragmented, the 
only way you’re going to have a level of service in our 
smaller outlying communities and fares that are reason- 
able is that you have to have a certain degree of govern- 
ment intervention, because you don’t have that one 
carrier, National Express, that you have in England, so 
how do you achieve that coordination if you’ve got full 
deregulation? 

Dr Bunting: I think there are different types of 
government intervention. I once saw a list of about 20 
different styles, running from encouraging people to 
getting in and doing it oneself. I think the role that 
government can play is to facilitate relationships between 
the smaller carriers and the majors, perhaps to fund the 
kinds of research the industry needs to do in order to 
define the kinds of infrastructure that it needs in order to 
provide the kinds of system functions that National 
Express provides as a dominant carrier. For example, 
smaller operators can’t get into the business of supplying 
terminals, they can’t get into the business of supplying, 
say, a province-wide reservation and information system, 
and governments may have an important role to play in 
that, but I’m very hesitant to say that government should 
be directly involved in coordinating relationships between 
suppliers of services in the marketplace. 

I think that the regulatory model certainly helped a bit, 
because in fact there was a period during which carriers 
cooperated with one another, so that, for example, if I 
went into my bus station in Kingston, I could get infor- 
mation not only about Voyageur’s services but also about 
Greyhound’s or any of the other carriers in the province. 
Now, to some extent, that’s beginning to break down, and 
that may be an indication of where we’re going, but I 
don’t think there is a basis for the kind of regulation that 
we’ ve had in the past, and certainly what’s happened with 
the market is not encouraging. In other words, we’ ve had 
regulation; the market has declined quite precipitously. 

Mr Colle: But is that equated to the industry or other 
factors? There’s been a decline in bus ridership all over 
North America and it’s not necessarily because of the 
regulatory structures. There’s certainly car usage, demo- 
graphic changes. Those are maybe more important factors 
than whether there’s government regulation or not. 

Dr Bunting: I| think that’s a fair comment except that 
the challenge of reviving your public transport system is 
not going to reside in protecting the regulatory system. It 
requires adaptation, creativity and change, and yes, I do 
think there is a government role. I’m not confident that 
we’re necessarily going to get the right kind of govern- 
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ment role out of this at the end of the day, but I don’t 
think regulation is going to solve the problem. 

Mr Colle: No, but the thing is to try and achieve some 
way of cooperative, innovative partnership with govern- 
ment and the industry to try and achieve some kind of 
progression towards providing better service at lower cost 
and maybe maintaining profit levels at reasonable levels. 

The Chair: Good statement. Thank you, Mr Colle. . 

Mr Pouliot: Dr Bunting, we’re certainly most appreci- 
ative, my colleague and I, of your remarks. We are both 
from northern Ontario, and I know you attempt to be so 
terribly consistent, and we like the analogy, the parallel 
with Great Britain, with England in this case. If we were 
to speak of government interference and be equally 
consistent, we would remind ourselves that GO Transit 
recoups as an objective close to 70 cents on the fare box. 
The government pays 100% of rolling stock. TTC, right 
here in Toronto, recoups 68 cents. That’s during very, 
very good years. Then the citizens, the taxpayers of 
Toronto and the taxpayers of the province join forces and 
they split the remaining 32-cent shortfall, and the govern- 
ment, the people pay 75% of rolling stock. You can take 
these figures quite close to the bank, I know of, which 
I’m comfortable with these, which I’m talking about. 

I need your help. The population of England is 56 
million, 57 million or 58 million. Is it in that neighbour- 
hood? Could be one of the three? The population of 
Ontario is closer to 11 million at present. I see with some 
comfort that the 160 kilometres — and that’s where in 
my humble opinion the analogy starts. I’ll put it to you 
this way. In my riding, there are 33,000 people and we 
are the size of Germany. We try to find the situation that 
fits us, and there’s an acquiescence, yes, when you are a 
small community and it’s not your role, I don’t appreci- 
ate, it wouldn’t be fair to say it, but you chose to live 
there, but nothing can be lost if you don’t have it. I guess 
you don’t miss what you don’t have. So even if I tried to 
say, “Well, how many?” to make it relevant, if we were 
to go 100,000, for us it’s a lot of people. There are over 
800 communities and we know the size of Toronto, 
Ottawa, London and then you start Windsor, Sudbury, 
maybe, shortly Thunder Bay, then you start really 
searching, once you pass the first dozen, that 90% of the 
communities have less than 10,000. 

But my question is as follows: What did you factor in? 
We know that because of the changes there, the intercity 
bus has been, if not in disfavour, the numbers have been 
decreasing. Why the comfort and the latitude, with the 
highest of respect, Dr Bunting, that in the final analysis, 
we will have one giant operator, that by whatever ways 
we'll have eliminated, when we hear and will hear of 
people who say: “Thank you very much. I’m very 
comfortable where I am. Just tell me what the tules of the 
game are, keep the playing field level and I will do it.” 
What would you answer to those presenters, people that 
ee that for a living? They’re the experts in the 

eld. 

_Dr Bunting: Let me deal with the question of the 
single operator, because that came up before in the earlier 
comments. Obviously there are monopoly concerns when 
that sort of thing occurs. I think there’s reason to be 
concerned, particularly if there isn’t a good alternative. In 


Britain there is in the case of British Rail. My reason for 
thinking that we will end up with a single operator, at 
least in southern Ontario, is that as soon as somebody 
figures out how to provide the system in the way Nation- 
al Express did, they will find themselves attracting the 
customers, and they will have the advantage. 

Whether you get the same story in northern Ontario is 
a different matter because clearly when an operator is 
looking for their profitable markets, they’re obviously go- 
ing to pick the main routes, Sudbury through west and so 
on. They’re not going to go into the smaller communities, 

Certainly in Britain, there is the other 20%. There are 
a number of smaller operators who deal in primarily local 
or commuter-type services, servicing London. There’s a 
very interesting case between Oxford and London where 
there are two operators that are not National Express 
running head to head, and there is of course rural service, 
but of course the rural service is subsidized. 

The issue I was trying to bring to the fore is the 
question of who is responsible, and it may well be in the 
north’s interest, as it may well be in my own commun- 
ity’s interest, to take a direct involvement to make sure 
that there are certain services that are of social signifi- 
cance or indeed economic significance provided. . 

The question for the government is always, should the 
province be involved in it, directly or indirectly or how? 
That really is a question that hasn’t been answered. 

I don’t know how it’s going to work out, but it seems 
unlikely that we’re going to end up with half a dozen 
scheduled carriers surviving in a deregulated market. I 
really don’t see it. I would even be surprised if we had 
two or three by the time we get, say, five or six years 
down the road. 

The Chair: Thank you, Dr Bunting. I appreciate your 
taking the time to come and appear before us today. 
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ONTARIO MOTOR COACH ASSOCIATION 


The Chair: With that, our next presentation will be the 
Ontario Motor Coach Association, Brian Crow. Again, 20 
minutes to use as you see fit, divided between presenta- 
tion and questions and answers. 

Mr Brian Crow: Mr Chair, members, my name is 
Brian Crow. I’m president of the Ontario Motor Coach 
Association. The OMCA represents bus companies, tour 
operators, bus suppliers. We have affiliate members that 
range from hoteliers, foodservice organizations, attrac- 
tions and destination management organizations that sell 
to the motorcoach tour industry. We have members in 
every province and in 43 states. We have a total of 1,209 
members. 

Our membership is very diverse. The interests of those 
members that supply products or services to a tour 
company are different from the interests of the tour 
company. The interests of the tour company are quite 
different from the interests of the bus company that 
supplies them charters. 

Even within the bus operator membership of OMCA 
there is diversity. Some bus companies operate scheduled 
services with or without BPX. Some operate charter 
services, others tours, others contract municipal transit 
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services, some operate commuter runs and some operate 
contract services. 

Bus company members in our association vary greatly 
in size. We have the largest bus operator in North 
America — it operates 30,000 vehicles — and we have 
a one-bus operation affectionately referred to as a mom- 
and-pop operation. The needs of these bus operators vary 
greatly. The needs of a large carrier are significantly 
different from the needs of a small carrier, so with 
economic regulation, our opinions vary significantly. The 
opinion on economic regulation is not unanimous. 

In the 1920s, the Ontario government chose to regulate 
our industry. They created regulation in the hope of 
creating stability in the industry to better serve the public. 
Over the years, the Public Vehicles Act has been 
amended, but generally on a relatively minor basis. The 
principles that applied to the initial economic regulation 
still apply today. 

Our industry has worked and invested under these rules 
of economic regulation. The industry has accepted the 
bargain which sees the higher-density routes and higher- 
return services cross-subsidize services that are more 
remote or more rural in nature and that are unprofitable. 
This service to the public was the industry’s end of the 
bargain. In return, the industry received a stability gain 
through a regulated market. 

Over the past five years, OMCA has tried to get our 
members to read, shall I call it, the writing on the wall as 
it applies to economic regulation. There is a global 
movement towards deregulation. Other transportation 
sectors, as well as other industries, have been deregu- 
lated. 

NAFTA discussed deregulation. The federal govern- 
ment has convened a Canadian Extraprovincial Bus Task 
Force to look at deregulation of the industry, and the 
federal government has indicated its preference for 
deregulation. We have to consider that direction. 

In 1993, OMCA wanted to find out what our members 
thought, so we hired Professor Richard Sobberman of the 
University of Toronto, who surveyed our members. 
Conclusion: The vast majority of our members wanted to 
retain economic regulation, but the vast majority of our 
members did not think the existing system worked. 

In 1995, we engaged the service of Dr Mark Bunting, 
whom you just heard, to do a more in-depth survey of 
our operator members. Dr Bunting found that most of our 
members prefer continued regulation but at the same time 
do not support the status quo. In particular, licensing 
enforcement processes could be greatly improved and 
their cost reduced. 

Our members also expressed concern that while they 
are not opposed to competition, outright deregulation 
could compromise safe operations and would greatly 
diminish the role of Ontario carriers faced with unfair 
competition with out-of-province carriers. Many of our 
tour operators — some operate buses, some don’t — are 
in favour of deregulation so that they can get better prices 
or better service. 

In August 1995, we met with the Honourable Al 
Palladini, Minister of Transportation, who indicated and 
made it very clear to us that deregulation was inevitable 
and it was a matter of deciding when. Consequently, our 


operator membership met, discussed this direction and 
approved a proposal to phase in deregulation over a 
three-year period. The proposal was submitted to the 
Ontario government and it was not accepted. 

Again in November, our operator membership met and 
discussed the issue of deregulation and expressed, among 
other things, the following concerns: harmonization with 
neighbouring provinces; time to adjust for deregulation; 
effective enforcement in the interim period; a fair and 
consistently applied system and that it be cost-effective. 

With that, we developed another position that was 
approved by the majority of our members in February 
1996. That position, in most respects, reflects Bill 39. 

When it became apparent that the government would 
deregulate our industry, we believed we only had three 
options: outright deregulation immediately; maintain the 
existing system until deregulation; or develop an interim 
regulatory system as similarly proposed in Bill 39. We 
were not in favour of outright deregulation. 

There are many in our industry who believe the 
existing regulatory system is on a slippery slope to a 
deregulated environment. The existing system has seen 
reductions in scheduled service. It has provided for a 
huge influx of Quebec-based operators into the Toronto 
market; for example, 50 to 60 Quebec operators at 
Pearson airport and only seven or eight Ontario carriers. 

The existing system has antiquated wording in some 
licences which makes it impossible for proper interpreta- 
tions, understanding and enforcement of these licences, 
and consequently enforcement has suffered. 

Another example is a carrier that has a line run licence 
from Drayton to Kitchener, but got charged for picking 
up in Waterloo on his way to Kitchener. 

Why does OMCA support the passing of Bill 39? It is 
our understanding this is not a deregulation bill. We 
support it because we think it will provide the Ontario 
government time to harmonize the regulatory environment 
so that Ontario carriers are not discriminated against by 
other provinces. 

We are in favour of it because it will provide the 
Ministry of Transportation time to implement safety and 
insurance standards that ensure continuance of the 
excellent safety record of our industry. It will provide the 
industry time to adjust to and plan for open competition 
at some point in the future and, very importantly, it will 
create an environment where enforcement will be easier 
and more effective. 

It will assist the public, in that carriers will have to 
provide 90 days’ notice of termination of service or 30 
days’ notice for major reduction of service. It will require 
carriers to assist in finding replacement service if they 
decide to discontinue a service. 

It will provide a more streamlined application process. 

The longer the industry is left hanging, the harder it 
will be for our industry. Many carriers want to get on 
with it so they can make business decisions either to 
reinvest in the industry or to remove themselves from the 
industry. 

In summary, it is our opinion that defeating Bill 39 
will result in de facto deregulation of our industry. This 
is our belief because the existing regulatory system, 
without a commitment to and funds for enforcement by 
government, will in fact be deregulation. 
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There need to be rules, but it’s important that all 
carriers know the rules and abide by them. Passing Bill 
39 provides an interim period when carriers know the 
rules, the rules for now and the rules after January 1, 
1998, and can be prepared for deregulation. It also 
provides for enforcement of these rules. Also, important- 
ly, it allows time for the industry, along with government, 
to deal with issues such as safety and harmonization. 

We ask that you approve Bill 39. Thank you for your 
time. 

The Chair: Thank you, Mr Crow. You’ve allowed us 
three and a half minutes per caucus. The questioning this 
time will start with the official opposition. 

Mr Colle: Mr Crow, just a question of interest. Do any 
Ontario operators have a licence to operate out of Dor- 
val? How many licences would there be? 

Mr Crow: I believe there are two, whether it’s 
Mirabel or Dorval. The other problem is there’s two; 
one’s international and one’s domestic. At Pearson it’s all 
the same. I believe there are two Ontario carriers that 
have licences out of the airport in Montreal. 

Mr Colle: The fact that there are two, is that just 
because our carriers don’t have any interests there or is 
it because of the restrictions imposed on Ontario carriers 
by the Quebec government? 

Mr Crow: There were restrictions imposed on Ontario 
carriers. Up until just recently you had to be a resident of 
the province of Quebec before you could get a licence in 
Quebec. We worked on that restriction and I think it was 
removed six months to a year ago. 

Mr Colle: So now you can apply for a licence if you 
are an Ontario-based carrier and not a citizen? 

Mr Crow: Correct. 

Mr Colle: Do you think that will open up opportun- 
ities for other Ontario companies to seek licences in 
Quebec? 

Mr Crow: A couple have already applied. Their 
applications are in process, but I don’t believe there will 
be anywhere near the neighbourhood of 50 or 60 apply- 
ing or obtaining licences in Quebec, because you still 
have to obtain it. There’s still a PNC, or public need and 
convenience, contest there. 

Mr Colle: So there’s still going to be some difficulty 
obtaining those licences. Do you see that as an ongoing 
Ea despite the fact they’ve changed some of the 
rules? 

Mr Crow: It will not be easy to obtain licences in the 
province of Quebec anywhere, airports included. 

1740 


Mr Colle: Would it be profitable or viable, do you 


think, for Ontario companies to get into Quebec? Is there - 


the kind of market there that could benefit Ontario 
Carriers? 

Mr Crow: There’s certainly a market there. There are 
certainly trips that come in from Europe and Asia, 
although I believe Pearson is the predominant airport 
where the most business is. Consequently, we’re getting 
that competition from those Quebec carriers. 

Mr Colle: I think you’ve given a pretty good rundown 
of the juxtaposed positions and problems with bus 
deregulation, and there are some concerns. You feel that 
Bill 39 essentially gives you an opportunity to iron out 
some of the problems the industry may have over the 


next couple of years before deregulation comes about. As 
you said, there are some concerns that deregulation may 
impact negatively on some of your members. 

Mr Crow: Absolutely. As I said, we’ ve been operating 
under a set of rules for 60 years; now that the rules are 
changed. We need some time to work with government 
to make sure, as Mr Pouliot said earlier, we have a level 
playing field between non-domicile and domicile carriers. 

Mr Colle: That would be the biggest concern you 
think your members would have, basically that level 
playing field. Of all the other concerns they have about 
deregulation, is that the one sticking point that would do 
the most damage if it wasn’t corrected? 

Mr Crow: As I said, our industry is very diverse and 
there are a lot of different opinions. It affects different 
carriers differently. If you’re operating a charter market 
in Toronto with a whole bunch of competition now — if 
we’ve got 50 Quebec carriers out of the airport, what’s it 
going to matter if there are 51? That is a little different 
than a carrier operating out of North Bay, where there are 
one or two competitors. He may face another 10 or 15 
competitors. 

Mr Colle: So it depends on whether you provide line 
service or charter and then — 

Mr Crow: That difference as well, yes. 

Mr Pouliot: Mr Crow, I want to take you back to the 
HighGrader magazine that has a picture of people who 
work in the mining sector. It says: “In their 1995 brief to 
the intercity bus task force, the OMCA predicted that 
once deregulation came into Ontario” — Mr Crow, let’s 
make no mistake about it, if I may be bold — may I? 

Mr Crow: Go ahead. I notice the article is entitled 
Cheap Shot. Is that something I should be concerned 
about? 

Mr Pouliot: No. You should be more concerned about 
my having immunity at the committee and you not 
having it. 

A year and a half from now, whether you like it or 
not, the minister is coming in with deregulation, period. 
You can take that to the bank and cash it, and it won’t 
bounce; that’s what it says. 

Your brief says, “When it became apparent that 
government would deregulate our industry, many in our 
industry believe that our options are limited.” That’s what 
you're saying yourself, so you have some degree of 
acquiescence. 

At the bottom of your page 2, you say, “...provide the 
Ontario government time to convince the federal govern- 
ment and other provinces to harmonize the regulatory 
environment....” 

We know the very recent position, just a matter of a 
few months back, of Manitoba — quite adamant. Quebec 
has other things to look at. They won’t move. In a year 
and a half, in my opinion, it’s not likely that there will be 
enough powers brought forth to lean on the province of 
Quebec so they will change their mind — to please 
whom? 

It’s highly likely that the situation will remain the 
same. If it were so, would your membership be much 
more concerned? I’m not talking about regulatory 
changes that could be done to regulation amendments; 
I’m talking about the introduction of deregulation, 
because that’s what this bill is all about. It just gives a 
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little time for the transition. A year and a half from now, 
you wake up one morning, and that’s what it is. How 
would your membership feel if there was no harmoniz- 
ation between Manitoba and Ontario in the next year and 
a half? 

Mr Crow: The majority of our members would not 
like that at all. We are concerned about deregulation. 
We’re concerned about the federal government announc- 
ing its plans to deregulate. As you heard earlier today, if 
the federal government deregulates, there’s not an awful 
lot left of provincial regulation to deregulate. So we’re 
obviously concerned with deregulation, whether it’s now, 
whether it’s by the province or whether it’s by the federal 
government. 

Mr Pouliot: Mr Crow, was that a cheap shot? 

Mr Crow: No, but the article did say that, didn’t it? 

The Chair: Thank you, Mr Crow. We appreciate your 
taking — oh, a great afternoon I’m having. Mr Carroll. 

Mr Carroll: Mr Crow, just a couple of things I’d like 
you to comment on. Are you familiar with this list that’s 
being circulated around by the Freedom to Move group 
about the 170 locations they say will lose their bus 
service? 

Mr Crow: I’m not familiar with that one, but I assume 
it’s the same 170 that somebody issued a release on last 
fall. 

Mr Carroll: Any comment on the validity of that 
claim? 

Mr Crow: When that list came out, I contacted the 
carriers that I thought would be serving those points. The 
carriers indicated to me that it was not a list they had 
generated, that the companies had generated. I’m not sure 
where it came from — you’d have to ask the authors — 
but I was told it was not generated by companies, and it’s 
the companies that make the decisions on what points 
will be served or not. They did not generate that list. 

Mr Carroll: In his brief, Mr Parkin from the ATU 
said, “Regulation is essential to maintain a healthy 
competition.” Would you care to comment on how you 
feel about regulation being essential to maintain healthy 
competition? It seems like a bit of an oxymoron to me. 
How would you feel about that? 

Mr Crow: I guess initially I’d say the same as you: It 
seems to be an oxymoron. It depends what that regulation 
does. If the regulation forces a monopoly, then it’s not 
competitive. If regulation allows an oligopoly, then you 
can have some form of competition. For example, you 
can regulate municipal transit, but it can be contracted 
out to the private sector on a bid basis and operated. You 
can have competition within a regulated framework, but 
I’m not sure in the context that he talked about it. 

The Chair: Thank you, Mr Carroll. Again, my apol- 
ogies. I’m always so mesmerized by Mr Pouliot’s pre- 
ambles. 

Thank you again, Mr Crow, for taking the time to 
come and see us here today. 


CANADIAN FEDERATION OF 
STUDENTS — ONTARIO 


The Chair: Next up will be the Canadian Federation 
of Students — Ontario, Heather Bishop, chairperson. 
Good afternoon, Miss Bishop. Again, we have 20 minutes 


for you to use as you see fit, divided between presenta- 
tion and question and answer period. 

Miss Heather Bishop: My presentation will be 
relatively short. 

I’m sure you’re all wondering what students have to do 
with the inner workings of the transit industry, and the 
answer is, very little. We got involved originally last fall 
with the Freedom to Move coalition when the original 
announcement was made about bus deregulation. A 
number of our students from the extreme regions of the 
province, from smaller communities, called in expressing 
concern that they wouldn’t be having bus service in their 
communities and letting us know that this was one of the 
primary modes of transportation for them getting back 
and forth to school and to job interviews. 

I’ve put some information in the package about the 
federation and how it works. Basically, all our policies 
are implemented and brought forward by individual 
members. So the reason I’m here is because individual 
members of our organization are concerned that they 
won’t have access to transportation to get back and forth 
to post-secondary schools and to larger cities to jobs. 
Primarily these are students coming from the north, from 
remote communities like Kapuskasing, Hearst, Rainy 
River, all the ones up there who don’t necessarily have 
access to air transport, don’t have the finances to fly, and 
where rail service has been discontinued. 

There are very few details in Bill 39 that we’re 
concerned with. The notice period was the only one that 
stood out that we felt we should comment on specifically. 
In the bill it says “in accordance with the regulations,” 
yet we heard the minister say in the House the 30 days 
and the 90 days. That was something we felt strongly 
about speaking out in favour of, being more specific with 
the 30 days and the 90 days. Students get a little bit 
wrapped up, especially at exam time, around Christmas 
and at the end of the year, and if they’re depending on 
the bus service, chances are they’re not going to buy their 
bus ticket a whole lot in advance. If there is only 10 
days’ notice and their route has been discontinued, they 
may be stranded at Christmastime because of the stress of 
exams and not a whole lot of planning. If there is 30 to 
90 days’ notice of a change of route or a discontinued 
service, that gives them a little bit more time to plan and 
prepare for that kind of thing and we don’t have students 
stuck far away from home at key times in the year. 

Just for interest’s sake, we found that students tend to 
travel about five times a year, travelling back and forth 
from home to school: Thanksgiving, Christmas, Easter, 
reading week and one other time throughout the year, 
generally for a birthday or an anniversary. Students in 
general are having more access to cars than they had in 
the past, but again we found that for students from the 
north and students from smaller communities that’s not 
necessarily the case, and a lot of them are very dependent 
on the bus service. 

1750 

Our concentration was more speaking today about 
deregulation, and I understand that it is more or less 
inevitable, but we have a year and a half until it comes 
into place so we felt compelled today to come and speak 
out about some of the students’ concerns with deregula- 
tion and plant the seeds of a little bit of a question in 
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people’s minds. Maybe before it happens there can be 
some more changes made that will ensure that smaller 
communities don’t lose their service and students aren't 
sort of stuck out in the cold. 

I’ve outlined in the brief very shortly some of the costs 
involved with post-secondary education. That may or may 
not be of interest to people, but I felt it was important so 
that people realize that students are facing a huge burden 
and are looking for the cheapest form of transportation, 
and in many cases the bus is it. So losing the service 
through deregulation and losing it in smaller communities 
could be devastating to a lot of students. 

Safety is an issue that we’re very concerned with. 
We’ve seen in a number of other areas things that have 
been deregulated. Prices go down initially and service 
looks really great, and over a period of time, through the 
competition to make more money, it gets a little bit more 
fierce and people start cutting back to make that profit. 
We’re concerned that maintenance levels with the 
vehicles will be cut back, and that’s certainly going to 
cause unsafe conditions not only for the driver and the 
passengers but for other people on the road. We’re 
concerned about the training involved with the drivers. If 
unregulated companies don’t have to follow specific 
guidelines for their drivers, we’re concerned about the 
safety of passengers again and of people on the road, 
especially in the north with severe conditions in the 
winter. 

The safety issue that comes into play that you’1I notice 
in here which concerns me personally the most if service 
is cut off for students who don’t have access to air or rail 
travel is common practice right now and one that con- 
cerns a lot of student leaders, and that’s people accepting 
rides home back and forth from people they don’t know. 
That’s especially a concern for women. A lot of times 
there’s only two people in the car. Our parents taught us 
not to take rides from strangers and people we don’t 
know, yet students do it all the time because certain 
services aren’t available to them. This is a concern, as is 
hitchhiking, for people from small communities if bus 
services are cut off in those areas. 

Access is listed in here as well. It may sound a little 
bit farfetched, but there are a large number of students 
from smaller communities and northern communities that 
either don’t have access to a car or a train or are intimi- 
dated by Toronto driving to come down here for job 
interviews in a car and who rely very heavily on the bus 
for that. So if the small towns are cut off, it could have 
something to do with their unemployment levels later on. 


Some general concerns that Freedom to Move and | 


other groups we have spoken with have around the issue 
of bus deregulation include the loss of jobs. There is 
concern, and I heard it mentioned a few minutes ago, 
about unfair competition from out of province if the 
harmonization doesn’t happen and Ontario’s not allowed 
to compete in other provinces. Students don’t like to hear 
anything about potential job loss in any industry at this 
point. We’re all hoping that jobs are going to flourish. 
The other serious one is the GO bus service. A lot of 
students, especially in southern Ontario and the Metro 
Toronto area, are heavily reliant upon the GO bus service 
to get back and forth to schools and to jobs. Our concern 


is that if deregulation happens and there isn’t some kind 
of regulation put back into place regarding GO buses, 
there will be other carriers hijacking peak times and peak 
hours. Initially that’s going to lower the cost for students. 
Ultimately it’s going to cost people who live outside of 
Guelph and have to take that bus. It’s going to cost GO 
Transit because they’re going to have fewer riders. That 
costs the taxpayer, that service is going to result in 
decreased service for other people who use it. So that’s 
one of our main concerns in the Metro Toronto area. 

I said here that’s it’s easy to criticize any legislation 
without coming up with alternatives, and I certainly don’t 
claim to have any really great ones. If the industry is 
prepared to regulate and pay for the cost of regulation, as 
seems to be the case over the next year or so, we would 
be happy to see the regulation left in place. If it’s not 
costing the taxpayer anything and it’s putting some 
stipulations on the way the industry is run, that likely is 
going to make it safer for everyone. 

The other option that we thought about was smaller 
buses, obviously for smaller routes, northern cities. You 
don’t need to have the big 47-passenger bus. Varsity 
teams and schools have managed on smaller buses. You 


get what you need and you don’t drive the big vehicles. 


and obviously there’s going to be some cost savings 
there. 

Students are big ones for working out partnerships with 
people to try and save money, so perhaps there are 
businesses in communities or smaller companies that 
could work out some kind of agreement and some kind 
of partnership to make sure that people are still serviced 
in these communities and no one is left stranded. 

We recognize that Bill 39 is not the deregulation bill 


specifically. That’s not set to happen until 1998. Students, 


again, don’t have a whole lot of place here discussing the 
detailed aspects of bus deregulation, but there are some 
concerns that we have with deregulation and we felt this 
would be the time to bring them up so that you have a 
year and a half to think about these and perhaps fix a few 
of the problems that you may not have considered yet. 

Ms Shelley Martel (Sudbury East): Miss Bishop, it’s 
a very good thing that you’re here and it’s more than 
appropriate that you’ ve come here today to talk about this 
issue, because I think all members have to recognize 
again that while Bill 39, as the government purports, is 
only some minor changes that will help the industry, 
especially around what happens at the transport board, Mr 
Crow certainly made it clear in his last presentation that 
Mr Palladini does see this as the interim measure before 
we have full bus deregulation. There’s no doubt about it. 
While some of the government members in the House 
have been trying to say the year and a half before we get 
to 1998 will allow the minister to study it, it’s very clear 
that the minister has no intention of studying it. The 
question is, how fast are we going to get to it? I suspect 
if we could have done it full tilt right away he probably 
would have done that too. 

Returning to the concerns that you are relating on 
behalf of students, what do you think this is going to do 
to access for students who are coming from rural Ontario 
and northern Ontario? Both Gilles and I, as we said 
earlier, represent a number of those small communities, 
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he more than I. Certainly, a lot of the kids who are living 
in those communities don’t have cars. Their parents can’t 
afford to give them cars. With their increase in tuition 
over the next couple of years, a lot of them are not going 
to be able to afford a bus ticket. What is access for them 
going to be like if probably the single source of transpor- 
tation they now have in and out of the community is 
taken away? 

Miss Bishop: We’ve seen a lot of access questions 
come up over the last little while, specifically around 
financial things and the rationalization issues that have 
been discussed about closing specific universities 
throughout the region. I think people in rural commun- 
ities and extreme northern communities are sort of 
hanging on. A lot of them have succumbed to the fact 
that they’re not going to be able to go away to school 
and are partaking in distance education programs. There 
are only a couple of universities in the province that offer 
distance ed to the extent that a student can complete an 
entire degree through distance education. 

A lot of rural and northern communities are solely 
dependent on bus travel, many more than I expected until 
I started getting involved with this. I think it’s cutting 
them right off, frankly. There will be some distance 
education through Laurentian, through Lakehead, but 
there certainly isn’t the vast range of programs that a 
student should be entitled to if they’re looking at post- 
secondary education. I personally don’t think that it’s 
value for the money. You pay pretty much the same for 
distance education or for going to the classroom and 
experiencing the whole experience. I think students in 
rural communities and in the north especially are being 
completely cut off from post-secondary education if their 
final mode of transportation is cut off. 

Mr John R. Baird (Nepean): Thank you very much 
for the presentation. I have a quick question at the outset. 
I’m just reading that you represent 110,000 individual 
members across the province, you’re a democratic 
organization, and the policies originate from the mem- 
bers. Just a question of process: When you have a policy, 
does it go through the student governments for all the 
110,000 students you represent? 

Miss Bishop: Generally. Individual policies come forth 
from students, either directly to the office or through their 
student union. Those policies then go to general meetings, 
where they’re voted on by representatives from each of 
the schools, and then they go back to the student unions 
at the local campuses and are discussed there. 

Mr Baird: Did your position on bus deregulation go 
through the general meeting? 

Miss Bishop: It was discussed this past January at our 
general meeting, because we originally got involved in 
November with Freedom To Move. It was discussed at 
our national general meeting just to ensure that students 
across the country knew what was going on, and there 
was not a lot of discussion from other parts of the 
country. It was in November that students from the north 
spoke up most heavily and said, ““We have to do some- 
thing about this.” It was discussed in January. 

Mr Baird: But this policy, though, has been through 
all the — 


Miss Bishop: Yes, it has been discussed at our general 
meeting in January. 

Mr Baird: But more than discussed; this policy you’re 
presenting, all the schools in Ontario 

Miss Bishop: Yes, these are the initiatives that were 
presented by people at our general meeting, so between 
January and June they all go back to student unions for 
discussion and they’ll be discussed again in June. But 
these are the initiatives that came up from the students in 
January for interim policy. 

1800 

Mr Baird: But the student unions which you appended 
to your brief would have supported that? 

Miss Bishop: Yes, they’ ve all seen these. 

Mr Baird: Great, thank you. Just a question with 
respect to GO Transit, because it is something that I am 
learning more about because I’m not from the greater 
Toronto area. On the last page of your brief, with respect 
to general concerns, you mention that you believe many 
students are dependent on GO bus service. “If the 
industry is deregulated, there will be independent com- 
panies trying to capture the peak routes and times,” 
which would initially result in lower fares but might see 
less revenue and then see GO abandon them. 

We heard from a previous presenter, with respect 
particularly to an Uxbridge-Toronto line, which includes 
Stouffville and Markham, that they were actually able to 
go in and then when GO pulled out, they were actually 
able to go in and make up those lines. What would lead 
you to think that would be the conclusion with respect to 
GO Transit service? 

Miss Bishop: It was just sort of a general overview 
that we had of people coming in from — this was Guelph 
that brought up this one because they are very dependent 
on the GO service — just a general feeling that if there 
were competitors coming in — the service from that area 
is heavily used right now and the buses are full, they 
claim, when they come in. 

There were concerns that if competitors came in, 
originally they would offer lower prices and the service 
coming into the city would be the same, but the service 
going outwards from that area, people getting into the 
smaller communities that are not the major runs, I think 
obviously — we’ve seen the way the government works. 
If the GO service is losing money, we’re not going to 
keep funding it when there’s a private company out there 
that can do the main routes just as well. 

So our concern wasn’t that the main routes would be 
lost, it was that the smaller routes, the more rural routes 
that didn’t necessarily come into a bigger city — they 
operate obviously at a deficit already, so if the major 
lines begin to operate at a deficit, then those smaller 
communities are certain to lose. 

Mr Baird: But on principle, if a private operator could 
come in and replace GO Transit and provide an approxi- 
mate level of service, would the Canadian Federation of 
Students have a problem with that? 

Miss Bishop: Provided it still served the smaller 
communities at a similar price, then we would support it. 
What we’re not supporting is a private industry that 
would come in and take over the service and either cut 
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out communities that students are currently in right now, 
that they need the service, or any kind of dramatic price 
increase. Students are strapped right now and any kind of 
increase in anything, even transportation, is going to limit 
their access to education. 

If there’s a private company out there that can offer 
the same kind of service at the same price servicing the 
same communities and the same numbers without the 
government subsidy then I would encourage the govern- 
ment to go out there and get them, but I’m not convinced 
that those communities — 

Mr Baird: But it would have to go to all of them — 

The Chair: Thank you, Mr Baird. Moving to the 
official opposition. 

Mr Dwight Duncan (Windsor-Walkerville): You 
may have answered this already. I apologize. Do you 
have any rough idea about how many students actually 
use bus service in Ontario? 

Miss Bishop: It varies from community to community 
obviously. As I mentioned, the people in Metro and 
southwestern Ontario rely more heavily on the GO 
service than they do on Greyhound or the northern 
services. There are a large number of northern students. 
I went to Laurentian and about 25% of the students at 
Laurentian came from the northern communities and 
probably 20% of those relied on their parents to drive 
them, which got less and less over the years as their 
parents could take less time off work obviously to come 
and pick them up for whatever, and they depended 
heavily on the bus. My comments were relating specifi- 
cally to the north. Students in southern Ontario generally 
have access to other forms of public transit, but northern 
students are heavily reliant on this. 

The Chair: Thank you, Miss Bishop. We appreciate 
your taking the time to come and see us here today. 


CAN-AR COACH SERVICE 


The Chair: This moves us along to Can-ar Coach 
Service, Ray Burley. Mr Burley, good afternoon, having 
soaked up the ambience all afternoon back there. 

Mr Ray Burley: Yes, wonderful. It’s not very warm 
in here. 

Thank you for the opportunity to address this standing 
committee. My name is Ray Burley and I’m vice-presi- 
dent of Tokmakjian Group and I’m also a director of the 
Ontario Motor Coach Association. 

This evening I’d like to address two issues which are 
critical to the future of the Ontario motor coach industry 


particular during the runup to full deregulation in 1998. © 


Before I get into the detailed comments about the 
impact of Bill 39 on our industry, I’d like to take a few 
moments to tell you about the Tokmakjian Group and my 
Own experience in this industry. 

Tokmakjian Group is a privately held company 
specialized in the transportation industry. Its operations 
include Can-ar Coach with about 80 highway coaches: 
SN Diesel which services and rebuilds all major brands 
of diesel engines; National Refurbishing, which rebuilds 
highway and transit buses: and Toronto Truck Centre, a 
Volvo heavy truck dealership. These operations are all 


leaders in their respective fields and in all they employ 
about 350 persons. 

My own experience in transportation stretches back 
more than 25 years, beginning with a family-owned bus 
company which was typical of the bus industry in this 
province for many years. Later experience includes sales 
and servicing of construction equipment and after-market 
operations for heavy trucks. Most recently, before joining 
Tokmakjian Group, I was vice-president of sales and 
marketing for a national distributor of heavy trucks. 

I mention this experience because it gives me a unique 
perspective on road transportation in Ontario. The bus 
and trucking industries are precisely the same, but there 
are enough similarities to allow me to make some 
observations which should be relevant in your consider- 
ation of this bill and how it will affect the industry. 

The first concern is to ensure a level playing field for 
motor coach competition in this province. As Brian Crow 
has pointed out, our industry holds differing opinions on 
whether deregulation is a good idea or not. Regardless of 
these opinions, we all recognize that deregulation is a fact 
of life and that deregulation will benefit Ontario con- 
sumers. 

Speaking for the Tokmakjian Group, and I believe for 
most members of the Ontario motor coach industry, we 
aren’t afraid of fair competition, but the emphasis is on 
fair. As the government establishes a deregulated bus 
industry in this province, it is important that Ontario bus 
operators not be placed at a competitive disadvantage 
compared to their colleagues in neighbouring provinces. 

Deregulation in Ontario must be harmonized with 
parallel action in Manitoba and Quebec. Deregulating 
point-to-point service in Ontario will certainly invite 
many new competitors from outside this province. To 
date, there’s no indication that Ontario operators will 
have the same access to these competitors’ home markets. 

To permit new competition from out-of-province 
carriers without ensuring equal access for Ontario carriers 
in these competitive home markets is to place the Ontario 
industry at a significant disadvantage. Ontario would 
become a deregulated oasis while our companies would 
remain barred from working in other provinces. These 
competitors will be able to deploy their buses and thereby 
spread their costs over a much broader business base, and 
this is a big advantage. 

As Ontario legislators, you will recognize that the 
regulatory environment in other provinces is beyond your 
realm of responsibility. However, Ontario may well lose 
skilled jobs and an industrial tax to other provinces if our 
industry suffers because other provinces’ bus industry is 
provided with a significant competitive advantage at our 
expense. 

I’m not recommending that the Ontario bus industry be 
actively protected by legislation or regulation. I am 
suggesting that in deregulating our industry you give full 
and careful consideration to balance, fairness and a level 
playing field for Ontario business. I believe your analysis 
of this situation will lend you to conclude that deregula- 
tion in Ontario must be harmonized with neighbouring 
provinces. 

The second issue I want to address with you this 
evening is even more critical, and that’s the importance 
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of maintaining high safety standards in the Ontario bus 
transportation industry. 

With more than 25 years’ experience in this industry, 
I can assure you that Ontario’s bus safety standards are 
higher than any other jurisdiction in North America. We 
can take our buses and drivers anywhere with confidence. 
In contrast, Ontario’s standards cause operators in other 
jurisdictions serious concerns about their ability to 
measure up. 

Secondly, Ontario bus operators are acutely conscious 
of the responsibility of carrying human cargo. Generally 
we don’t view minimum safety standards as maximums 
for daily operations. We’re always looking for ways to 
make operations safer. Because we depend on public 
confidence for our livelihood, the highest safety standards 
are both morally imperative and sound business judge- 
ment. Our record over the road is very good and it 
reflects this deep commitment to safety. 

Yet my experience with deregulation of the trucking 
industry leads me to be concerned about bus safety in a 
highly competitive deregulated environment. That experi- 
ence tells me that routine maintenance is often delayed 
and sometimes cut out entirely to cut cost and boost 
hours and service. 

Recently we had an out-of-province registered bus in 
our Toronto service shop when it broke down. In addition 
to being several years older than the oldest buses still in 
general service in Ontario, this vehicle had at least five 
gross safety defects. The problem included broken glass, 
bald tires and one tire on the point of a blowout with a 
bad sidewall bulge. This bus shouldn’t have been on the 
road anywhere, let alone in Ontario. We informed the 
operator that if this bus was left in our shop in that 
condition, we would report it immediately. The contrast 
between this bus and an average Ontario bus would have 
been obvious even to the casual observer. This isn’t a 
very complex business. 
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Our industry has been told repeatedly that safety isn’t 
being deregulated, but I have to express some doubts. 
Certainly the bus I described was a horrifying deviation 
from most currently running on Ontario roads, but let me 
make two points to put this example into better perspec- 
tive. 

Firstly, the bus I described already slipped through the 
system, both where it began and the trip in Ontario. 
Nobody from the Ministry of Transportation or the OPP 
caught this bus. It just turned up in our repair shop and 
while there will always be exceptions to general rules, it 
would become harder to catch the exceptions, not easier. 
It will become harder to catch the really bad vehicles 
because while the number of coaches on the road will 
remain about the same as today, the number of operators 
is expected to increase dramatically. It’s comparatively 
easy to inspect 100 buses operated by one company; it’s 
much harder to inspect 100 buses operated by 50 or 100 
small companies. 

It’s also fair to suggest that small operators rarely have 
the financial resources to invest in new vehicles or in the 
most modern diagnostic and repair systems. Older 
vehicles aren’t inherently bad or unsafe, but they do take 


more maintenance than newer buses if they’re to be kept 
in safe, productive use. 

Unfortunately, a deregulated operating environment 
with insufficient resources for safety and enforcement is 
unlikely to create the right conditions for a high standard 
of safety throughout the fleet. 

The second reason for concern about this bus and 
about safety in a deregulated bus industry is the directly 
comparable experience of the trucking industry after 
deregulation. The Ontario bus industry has not experi- 
enced the high-profile accidents which have beset the 
trucking business in recent years, at least not yet. Evi- 
dence from the trucking industry after deregulation 
suggests that maintenance and safety issues will grow. 
That suggests to me that buses, such as the ones I saw, 
will become more common in a deregulated environment. 

Accidents can occur both in the large fleets and the 
smallest operation and both be spectacular and tragic in 
their result. In addition to the immediate human cost, any 
significant increase in the perceived frequency or severity 
of bus accidents could badly damage public confidence in 
bus transportation generally. That will more than cancel 
any consumer benefit obtained from increased competi- 
tion, as well as delivering irreparable harm to the indus- 
try. 
It should also be pointed out that there’s a very large 
international market in Asia, Latin America and other 
regions for used buses. Because of the high standards to 
which they’ve been maintained, Ontario buses bring 
better prices and hold their values longer. That business 
would also suffer if Ontario’s bus safety standards were 
relaxed. 

To maintain both high safety standards and a high 
degree of public confidence, our industry and our associ- 
ation recommended that any carrier operating in this 
province be required to meet our current high standards. 
One way to ensure the standard would be to have appli- 
cants pass a safety audit prior to start of operations 
instead of within six months of startups as is currently 
proposed. 

In addition, our industry and our association support 
the imposition of a high minimum standard of liability 
insurance coverage. Many members of the OMCA have 
invested in more insurance coverage than mandated by 
regulation, and some carriers currently operating in 
Ontario, perhaps including the operator of the bus I 
described, have insurance coverage which is only com- 
parable to that of a private passenger car. In our view, 
that’s totally irresponsible. 

While we acknowledge there’s a degree of economic 
protection for Ontario’s established motor coach carriers 
in the imposition of high minimum standards of liability 
insurance, we believe that the enhanced public protection 
outweighs any reduction in the potential competition in 
the marketplace. Our experience over more than 60 years 
is that safety is good business. 

Let me sum up briefly before I respond to your 
questions. Regardless of the collective and individual 
opinions on deregulation, Ontario’s motor coach operators 
are preparing for deregulation which will increase 
competition to the benefit of the Ontario consumers. 
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In shaping the environment in which we will operate 
for the next 20 months, we ask you to consider these two 
important points: 

Firstly, we ask that you ensure that on opening the 
Ontario bus transportation market to increased competi- 
tion you do not provide potential competitors with access 
to this market which is not reciprocated with access to 
their markets for our operators. 

Secondly, we ask that you maintain Ontario’s long- 
established high standards for bus transportation safety by 
ensuring adequate resources for enforcement of safety 
standards, by maintaining current high vehicle and 
operator safety standards for any new interests, and by 
imposing high minimum standards of liability insurance 
for all bus operators in Ontario. 

Bill 39 provides the time to address these issues and to 
ensure that the Ontario motor coach industry can continue 
to provide safe and productive service for the people of 
Ontario. 

As the environment in which we operate begins to 
change, to keep pace with changing needs of our con- 
sumer, we ask that you consider the importance of fair 
competition for the industry and high safety standards as 
a key element of a successful system of bus transporta- 
tion. These are important to both our industry and to the 
people we serve. 

Mrs Lillian Ross (Hamilton West): Thank you very 
much for your presentation. In reading your brief, on 
page 2, you made a comment that bus deregulation is the 
way of the future. I wonder if you could tell me why you 
would make that statement. 

Mr Burley: It’s very difficult to operate in this global 
market that we operate in and have regulated environ- 
ments. We are going to be confronted with that, like it or 
not, and if we’re going to be successful in this globe, we 
will be deregulated in most, if not all, things we do. 

Mrs Ross: Carrying on with that statement, you also 
say that deregulation will offer Ontario bus transportation 
consumers important benefits. What benefits do you see 
for the consumers? 

Mr Burley: Hopefully, lower prices should arrive from 
that. That’s what you typically get in that kind of com- 
petitive environment. You continue to provide the 
services. It always finds its optimum level and the 
customer usually wins in that benefit. 

Mrs Ross: Do you see that competition would also 
provide better service? 


Mr Burley: Conceivably it could in certain areas. You 


never know. When you're in a regulated environment, 


you don’t know what a deregulated environment does 
until you step into it. I would use the truck industry. 
Having lived through the truck deregulation, there was a 
lot of bruising; I still have a lot on my back. However, at 
the end of the day, I think it was a healthy environment 
for the consumer. There are a lot of excellent companies 
that were brand-new companies that came out of it. 
Mrs Ross: I want to talk to you a little bit about 
safety. You’ve addressed it in several areas. Safety is a 
priority with the Ministry of Transportation. If safety 
issues were addressed and Ontario’s high safety standards 


were maintained and perhaps even enhanced, would that 
alleviate your fears with respect to — 

Mr Burley: It certainly would help. 

Mrs Ross: You know of course that recently the 
ministry has had several truck blitzes where they’ve 
pulled trucks over and inspected them for safety, main- 
tenance and all that sort of thing. 

Mr Burley: Correct. 

Mrs Ross: I think that addresses the safety issues. As 
I say, the ministry’s very concerned about safety. I think 
that I heard — I’m not sure if this is true; well, I know 
this is true — that harsher penalties are going to be 
brought into force for unsafe vehicles. That would also 
address that problem. 

Mr Burley: As long as the enforcement is there on a 
continuous basis for that large volume of people who will 
be playing in that competitive market. I’ve referred to 
one bus which I’ve physically seen in our shop — 
because we cross so many lines and we repair buses and 
we repair engines — and you would have been appalled 
if you had seen this piece of product that was in our 
shop. The only reason it ended up there was that the 
brakes failed and the driver had called back to the office. 
This was an out-of-state product and we wouldn’t release 
it until they gave us a purchase order to bring it up to 
safety standards. They didn’t really want to do that, but 
they also didn’t have any option. But had you been a 
passenger or had to have been a passenger on that bus, 
you would not have been a very happy person from a 
safety point of view. It was really surprising how that 
thing even hung together. 
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Mr Colle: It would be very interesting to see how the 
enforcement’s going to take place when they’ re just about 
to chop 1,200 people in the Ministry of Transportation. 
You just can’t have it both ways. By the way, Mr Burley, 
I think your presentation was very incisive because it 
really focuses in on the issue here, and that is safety. In 
essence, the deregulation of the trucking industry has 
been a disaster from a safety perspective because people 
have been able to enter a market to make that fast 
buck — I’m not talking about the good operators in 
Ontario. They’ve taken advantage of the good operators 
by cutting costs on safety. They’ve done irreparable 
damage to the trucking industry, and if the government 
doesn’t learn by that lesson that you just can’t deregulate 
and forget safety — 

You have a government that has said that come 
January 1, 1998, it’s going to deregulate. Now, if I were 
a Quebec trucking firm or if I were the Quebec govern- 
ment, why wouldn’t I just wait the Ontario government 
out, let them go through this period and, come J anuary 1, 
they’ve got the whole Ontario market? They’ve already 
said they’re going to deregulate, so why should Quebec 
move to level the playing field? 

Mr Burley: You stated why they won’t move to 
deregulate it. That’s why we’re asking for you to put as 
much emphasis as you can on that situation. I don’t think 
we’re unrealistic. As I stated in there, you only have so 
much capability, but if I were sitting on the same side of 
the fence, I would wait it out as well. 
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Mr Colle: Yes, because from my reading of it, I think 
what the government had intended to do was deregulate 
April 1. 

Mr Burley: Yes. 

Mr Colle: That was their intention. They realized that 
they hadn’t looked at the consequences and, all of a 
sudden, they changed gears dramatically in reverse. I 
think they burned out the engine in doing it. What do we 
do at this point now, when we’ ve got a government that’s 
already played its card and has said, “We’re going to 
deregulate, come hell or high water, on the Ist because 
ideologically it’s the best thing to do”? What recommen- 
dation can we give them to say, “Hey, wait a minute, 
here’s what you can do to get out of this mess, with 
Quebec sitting there waiting to pick off the rest of the 
Ontario industry”? What can they do to get out of that 
mess? 

Mr Burley: I think the key issue then falls under the 
safety side of it. As long as everyone knows that in this 
deregulated environment for us operating in Ontario — 
and we appreciate the fact that we have 20 months to 
build up to it, that it isn’t a complete drop on us, to try 
and prepare as businessmen as best we can — the safety 
and the insurance become the key issues in this thing. We 
need to make sure that everyone has proper and adequate 
insurance in case that accident does happen, that the 
passengers, or at least the survivors, in those situations 
are taken care of. Because I believe many operators in 
those situations, in going back to the trucking side — 
they call them brokers for more than one reason. You’ll 
see that, as I said, in this particular bus that I witnessed 
myself in our shop. If I have to compete with that, it’s 
very unfair. For what it costs us in overhead to operate 
the shops, to maintain that product, we also — you 
believe that people are intelligent, the consumer you’re 
dealing with at large. Listening to the speaker before me 
being concerned about the students, obviously people are 
aware of those things and hopefully they won’t step on 
those types of vehicles and support them, but let’s face it, 
in this economic climate it’s pretty difficult. 

Mr Pouliot: I too find it passing strange that on the 
one hand you lay off 1,200 people from the Ministry of 
Transportation, yet you factor in that when you have a 
deregulated environment with the trucking industry — 
we’ ve literally seen the wheels fall of the trucks — safety 
will all of a sudden become a high priority by virtue of 
a decree. It doesn’t add up; in fact it’s contradictory. Just 
as much as a safety and employment issue, and I’m 
seeking your expertise, it is not likely in the next year 
and a half that Premier Mike Harris will achieve success 
in convincing Premier Filmon and Premier Bouchard. If 
you were to call the people who hold book, the book 
shop, you can get pretty good odds on that. In fact, Pll 
give them to you; no, I won’t, because it’s illegal. 

In your opinion, how many jobs would be 
impacted — I’m talking about women and men, Ontar- 
ians — if things remain the way they are, that in a 
deregulated environment Manitobans and Quebeckers are 
entitled to come and get a licence while we cannot 
reciprocate? That is the real climate we are facing in a 
year and a half, as true as we’re sitting here today. What 


kind of impact will it have on Ontario jobs and therefore 
Ontario companies? 

Mr Burley: It’s very difficult for me to put a number 
on it. Brian, you may have a thought about that as a 
number. It could be in the thousands, literally. There’s a 
tremendous number of people employed in this industry, 
from ticket agents to the mechanics who repair them. It 
could be a dramatic number if indeed it’s not an equal- 
ized playing field. I’m concerned about other provinces; 
I’m concerned about nearby states. 

Mr Pouliot: I need your insight. I just cannot shake 
the safety aspect. Please involve me in your own world. 
Everyone professes to — I mean, I don’t meet people 
who don’t like their mothers; I don’t meet people who 
don’t preach family values; I don’t meet people who 
don’t preach safety. But what happens in the real world 
when competition is such? How does it happen that 
safety does not necessarily take a back seat, but in orders 
of priorities it might not be as catalytical, as important, as 
sacred as it would be otherwise if you have more lati- 
tude? How does that happen? 

Mr Burley: Absolutely, you’re correct. It doesn’t take 
place. I mean, that’s the first thing to go. It’s expensive. 
If you’re competing in an environment and your profit is 
diminishing, you only have so many places that you can 
take that out of if you’re going to stay in business. I 
would use probably, on the truck side of it, a perfect 
example of a situation that we have in the province of 
Ontario — I’m not sure whether it has been rectified yet 
or not — with a carrier from another province that I 
witnessed previously. Prior to deregulation in the truck 
industry, it was very profitable and maintained very high 
standards within its fleet. Yet not less than eight months 
ago they were in a tragedy type of situation with a 
vehicle hanging over the side of a bridge in Ontario, and 
I’m looking at a vehicle that shouldn’t even be on the 
highway. I know the government is still dealing with that 
particular issue. That’s what happens. If you do not pay 
attention to safety, that’s what will happen, because it has 
to come from someplace. 

The Chair: Thank you, Mr Burley, for appearing 
before us here today and making those comments. I 
appreciate it. 


TRAVEL VENTURES CANADA INC 


The Chair: Next up is Travel Ventures Canada Inc, 
Mr Larry Hundt, president. Good afternoon, sir. 

Mr Larry Hundt: Good afternoon, Mr Chairman and 
members of the committee. First of all, I’d like to thank 
you for the opportunity of speaking here today. With the 
limited time we have, if you’ll excuse me, I’m going to 
read my presentation. 

Firstly, to tell you a little bit about myself and our 
company, I’ve been involved in the bus business for 27 
years, in all facets of the bus business. I’ve been involved 
in bus passenger service, charter service and, in more 
recent years, the bus tour side of the business. Presently, 
along with my wife, I operate a company called Travel 
Ventures. We probably rank ourselves as the second- 
largest bus tour company in the province serving the 
Ontario public. 
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As far as the changes that are being proposed to the 
Public Vehicles Act are concerned, I certainly have a 
number of things I’d like to point out. It’s very troubling 
for me to see the indecision and confusion that the 
current government has created since taking office, 
keeping in mind that it’s very hard to make decisions 
about purchasing half-million-dollar motor coaches when 
you can’t determine from one month to the next whether 
you're going to have regulation or not. I applaud the 
present government for moving in the direction of 
deregulation. It’s something that should have been done 
many years ago, in my opinion. 

One of my biggest concerns is that presently, with this 
legislation, no allowances have been made to make this 
a meaningful transition. We’re going from 60 years of a 
regulated system that has fostered a very conservative and 
non-competitive industry to a sudden change to a free 
market environment. 
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Many of the older complacent companies will not 
survive a sudden change to a free, open market environ- 
ment. There should be a period of adjustment and 
transition, in my opinion. The new legislation does not 
serve the industry well in this transition, if there’s no 
relaxing of these entry requirements. 

There has been, in recent years, one area of growth in 
our industry that comes from a huge influx of interna- 
tional travellers coming into our country, because of the 
weakness of our currency. There are really only about six 
bus carriers serving this market, and they simply can’t 
handle the huge influx of these travellers. In 1994 they 
banded together and fixed prices, passing on rather large 
increases, some as much as 35%, to the travelling public 
without very much warning. 

Let me tell you that the vast majority of the bus 
operators in the province are anxious for deregulation, in 
my opinion. I’ve spoken to a lot of the smaller carriers 
who feel that way, because they look upon this lucrative 
Toronto market and all of this international business 
that’s coming into the city and feel that they can provide 
some of the service that’s necessary to serve these people. 

One of my biggest concerns about the new legislation 
is that it gives enormous power to the OHTB board 
member without any appeal process or ability to chal- 
lenge his decisions in the courts. This person also is 
going to have to be a very good magician to look after 
the multitude of licence applications and rule on the 
many enforcement issues that are going to be put before 
him. There has been no consultation with the bus tour 


industry whatsoever in the formulation of this legislation.. 


The Ontario Motor Coach Association, unfortunately, 
just represents the bus operators, and not the tour oper- 
ators. The bus tour operators have been forced into hiring 
buses over the years from a very limited number of bus 
companies, many of which are often direct competitors in 
the tour market. Our company has spent hundreds of 
thousands of dollars over the years to develop innovative 
tour programs, only later to expose these ideas to bus 
companies that can take these ideas and Customer lists 
and use them to compete with us directly. 

When the trucking companies were regulated in the 
past, a large percentage of the business was their ability 


to apply for special licences to serve specific customers, 
This type of name-user application has not been looked 
upon kindly by the OHTB in regard to the bus side of 
our industry, and really, quite frankly, should have been, 

The PV Act restricts bus companies, insisting that 75% 
of their passengers have to come from a _ particular 
licensed area. This is one of the most restrictive, unrealis- 
tic and unworkable regulations that exists in our industry 
today. Our company and many others are constantly 
breaking this law because there simply is no company 
that can work under this regulation. 

All too often, we underestimate the impact tourism has 
on our job growth potential and its economic impact. The 
bus tour market contributes over $1.6 billion to the 
Canadian economy. Every night a tour comes to a 
community, it leaves behind $6,500 to that local econ- 
omy. The current regulations have stifled the growth and 
potential of tourism in our country. 

A great deal of discussion will ensue over the next few 
months about the future of our industry. Greyhound has 
been leading the way, lobbying the government and 
certain special-interest groups, talking about the loss of 
rural mobility. I think it would be wise to look at Grey- 
hound’s history and have a good look at their company 
just to see what their contribution to the loss of rural 
mobility might be. They have dropped service over the 
years to such a point that now they serve only our major 
corridors. They have all the gravy. 

Why should they be left with only the best routes in 
this country? Why shouldn’t they too accept some of the 
responsibility for moving some of the people in those 
rural markets? I might also ask why the cost of rural 
mobility is shouldered by the smaller bus companies that, 
in turn, have to pass the cost on to the charter and tour 
passengers. 

The Ontario government pours millions and millions of 
dollars into transit subsidies for cities, and plenty of 
money also goes into GO service for commuters who 
want to go into Toronto, but nothing for rural mobility. 
It’s not fair that the government shouldn’t be paying 
something to provide service for the less fortunate living 
in the more remote areas. I really can’t see the fairness in 
the system in having rural mobility strictly the responsi- 
bility of the charter and tour customers. 

That’s about all I have to say. I’d be willing to answer 
any questions. 

Mr Colle: Thank you, Mr Hundt, for your presenta- 
tion. I guess the one point that I wanted to start with is 
that the bus tour operators were not consulted prior to 
Bill 39. Is there a group or are there individuals or how 
does that work? 

Mr Hundt: Unfortunately, the bus tour side of our 
industry is not officially represented by any group. There 
are 80-some-odd members that belong to the Ontario 
Motor Coach Association, but they really don’t have an 
official voice within the OMCA about policy decisions, 
about regulations. 

Mr Colle: The other concern you raised was one that 
I’ve raised myself, in terms of it looks like they’re going 
to have a one-person board. That’s going to be a quorum. 
What if the person before the board disagrees with that 
board member’s decision? They’ve cut away the appeal 
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to cabinet. They’re cutting away appeal to the Divisional 
Court. I can’t find out where the recourse would be. 

Mr Hundt: I agree, Mr Colle. That’s an area that is of 
grave concern to me. 

Mr Colle: What, I wonder, could be a suggestion that 
we could make an amendment to it that might give an 
individual recourse to appeal a decision of that one- 
person decision? Would Divisional Court still be too 
expensive a process for an appeal for a small company, 
for instance? 

Mr Hundt: It could be a very lengthy process with 
time constraints and deregulation hopefully coming. The 
courts may not be our best avenue. But certainly before, 
the appeal to cabinet at least gave you a sober second 
opinion. 

Mr Colle: In terms of the process here in place, I 
know your industry or I guess the tour operators basically 
think deregulation would help you achieve, I guess, a 
greater opportunity to present your product and to 
compete etc. Are there any suggestions you might make 
in the interim that could improve Bill 39 in terms of 
ensuring that we end up with a mechanism in place by 
January 1, 1998, that could ensure there’s an orderly 
constructive transition to deregulation? I know you 
mentioned that there didn’t seem to be any mechanisms 
in 39. What suggestions could you make that you think 
might enable this to be proceeding towards that goal of 
deregulation but at the same time putting in mechanisms 
to make it viable? 

Mr Hundt: I think there should be a reasonable 
transition period here, and this new legislation doesn’t 
provide for that. I would like to see them relax the entry 
requirements so that there could be more competition. I 
know that a policy directive from the minister in the past 
has been for more competition, and I’m not so sure that 
the board has given us that more competition that we 
need in this transition period. Maybe some more name- 
user applications could be grants so that tour operators, 
if they don’t want to use a bus company that could be 
competing with them, could use another carrier. They 
wouldn’t have to be compelled to use a competitor. 

Mr Colle: Because right now you’re forced to use 
those carriers because, in most cases, tour operators don’t 
have their own buses. 

Mr Hundt: That’s night. 

Mr Colle: And so that would be a suggestion of 
enabling more options for the tour operators. 

Mr Hundt: That’s right. 
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Mr Pouliot: Mr Hundt, as an applicant, suppose you 
no longer have to satisfy public necessity and conveni- 
ence as criteria; all you have to do on the regulation side 
is answer the safety criterion, the safety concern, and 
provide proof of published insurance requirement — that 
would make an applicant more likely to have success, 
would it not? 

Mr Hundt: Yes. 

Mr Pouliot: Share with me, please. At present, if you 
make an application and you’re turned down by the 
board, what appeal mechanism do you have, in your 
opinion? 


Mr Hundt: Presently, all you can do is appeal to 
cabinet and hope that they will reverse the decision of the 
board. 

Mr Pouliot: Oh, so you would appeal to cabinet. What 
do you think your chances would be? I don’t know; I’m 
asking, sir. If you’re turned down by the board, you’ve 
applied for a licence and then you appeal to cabinet, 
there’s been nothing catastrophic, there have been no new 
circumstances or evidence to change the value of your 
application. It’s been turned down by the board. The 
same goes to cabinet for review and possible approval. 
What do you think your chances are? Be careful. Then I 
will tell you how many have been approved. 

Mr Hundt: I think that there have been a couple of 
interesting test situations where historically in the past it’s 
been difficult for tour operators to get licences. There 
have been two where they’ ve gone to cabinet and cabinet 
has reversed the decision of the OHTB that I’m aware of. 

Mr Pouliot: You know why ministers are afraid? I 
know why one minister was petrified by these things and 
when you are in doubt and when you’re petrified, you 
say no. Because the board is quasi-judicial. You try not 
to even have a cup of coffee with them because of the 
relationship, and that’s always the béte noire, the glass 
jaw of any relationship. It’s quasi-judicial. Why don’t 
they make it judicial or not judicial? You operate at 
arm’s length, so you set the guideline, you give them the 
tools but you can’t get them back in, so unless it is 
extraordinary in its application, you’re always frightened 
that somebody will point the finger and say, “This is too 
political.” 

What I’m saying is, maybe if we had a mechanism 
where you would have a frivolous argument thrown out, 
that you don’t reapply for the sake of reapplying, or if 
new evidence comes to form, that you would have a body 
after a reasonable time period that would not review but 
would consider that application deemed to be a new 
application even if it is by the same person. 

Mr Hundt: Yes. 

Mr Pouliot: I share in your concern. I wouldn’t count 
too much, and I say this with respect. I think regardless 
of administration, people are quite reluctant when it 
comes to appeal to cabinet, because things haven’t 
changed a heck of a lot. It’s just one more crack at it and 
it has very little chance of success because it kills the 
ministry in terms of morale and it certainly undermines 
the authority of the board. 

Mr Carroll: Following up on that line of thinking, 
because I’m a little bit confused as to exactly what the 
issue was there, but the new board that we’re proposing 
will not have a political component to it. Do you not see 
that as an improvement over the current situation as 
described by Mr Pouliot? 

Mr Hundt: The Ontario Highway Transport Board to 
my knowledge has never had a political component, but 
there was always this option, if you were turned down by 
the board, to appeal to cabinet. So they were always 
supposed to be completely neutral, OHTB. 

Mr Carroll: You’d like to see us allow more competi- 
tion through that transition period. In other words, you’d 
like to see deregulation tomorrow. That would be your 
preferred position? 
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Mr Hundt: Yes, by all means. 

Mr Carroll: Okay. But in the absence of that, you 
would like to see Bill 39 allow more deregulation, instead 
of just, “On January 1, 1998, we’re deregulated.” Would 
you believe in deregulation? 

Mr Hundt: Yes. 

Mr Carroll: Explain to me a little bit. We had a 
gentleman in here before who was in the same business 
you’re in, the bus tour operator business. He didn’t own 
any coaches. You own some coaches that you operate 
under somebody else’s licence, I understand. 

Mr Hundt: That’s correct. 

Mr Carroll: He talked about a situation, the problem 
being that for him to buy the service of the coach he was 
totally at the mercy of the person who had the licence to 
operate in the area he wanted to pick the people up from. 
He talked about a situation, a specific one, where to take 
people from London to Atlantic City was $2,600 but to 
take people from St Catharines to Atlantic City was 
$5,400 because he was dealing with two different people. 
Is that a fairly common occurrence? Maybe not of that 
magnitude but — 

Mr Hundt: That is very common and it makes it very 
difficult, as tour operators, to offer prices to the public 
when one bus company’s charging him one rate and 
another one could be charging him rates that could be 
30% or 40% higher. 

Mr Carroll: And you have to use that company? 

Mr Hundt: That’s right; you have no choice. 

Mr Carroll: Having your own buses and operating 
under somebody else’s licence: How does that change 
that scenario for you? 

Mr Hundt: It gives us more control over the quality 
of our service. We work with a lot of senior citizens and 
we've got drivers who do a much better job in serving 
those people. It gives us a lot more control, and also 
control over our pricing. 

Mr Carroll: If you wanted to go outside of those 
areas where those licences function, you can’t use your 
own buses? 

Mr Hundt: That’s right. Sometimes we’ve got to park 
a half-million-dollar coach, which doesn’t make a lot of 
sense, and hire a coach from somebody else. 

The Chair: Thank you, Mr Hundt, for taking the time 
to appear before us here today. 


HUGH MORRIS 


The Chair: Our last presentation this afternoon will be 


Mr Hugh Morris. Good afternoon. 

Mr Hugh Morris: I’m appearing on my own behalf, 
but I’m also a member of the Canadian Transport 
Lawyers’ Association. At about 5 0’clock their executive 
authorized me to appear on their behalf as well. 

The transport lawyers’ association is a group in Canada 
of about 125 lawyers, 100 of whom are Canadians and 
the remainder are Americans, and _there’s an allied 
organization in the United States. Our association’s been 
active, and I certainly have been active, in appearing 


before regulatory tribunals across Canada for four 
decades. 


I want to talk about six things, and hopefully I can 
keep my remarks focused and also brief, bearing in mind 
the hour of the day. 

Firstly, I want to applaud the scheme of Bill 39, J 
think, as one who has appeared —I was adding up 
today. I'll bet I have appeared 5,000 days in my career 
before the Ontario Highway Transport Board and other 
tribunals across Canada, so I’ve got some sense of how 
these regulatory tribunals work. I think what you have 
achieved is an attempt to telescope a function. Particular- 
ly, moving the enforcement side of transportation regula- 
tion over to the board is a major step forward. 


I also like the idea of telescoping time, if it’s at all 


possible, in order to have speedy hearings and hearings 


of some finality, although I’ll have some comment about 


that in a moment. 

By moving administration of enforcement to the board 
as well as the board functions to one body, I don’t think 
three days a week, which I understand is the amount of 


time they’re going to be given to operate, is nearly © 
enough. I think in whatever budgeting that takes place or 
direction takes place, you need to give the flexibility, if | 
the workload is there, to let them work somewhat longer. | 

I know this industry has relied upon this board in 


particular for decades, for as long as I’ve been there, 
firstly as a body of expert opinion and a board that works 
very, very efficiently. The industry has found over the 
years — and certainly I as a practising lawyer and I think 
my colleagues — you need advice on a timely basis, you 
need it on a daily basis, you need it to be responsive, and 


you need decision-making to be done in a speedy manner | 


as well. My experience over the last 10 years, and 


particularly today’s board, it’s a very dedicated group of © 
public servants who do an outstanding job and I just 


question how they can do it in three days. 
The second point I want to make is the question of no 


hearings. I know the purpose of this is to speed up the | 
process, but I tell you, no hearings will not speed up the — 


process. 


I think of Dr Bunting who’s sitting back here. My | 


hunch is the new procedure, the new process will be not 
bringing in 100 people to a hearing from all across 
northern Ontario, or all across anywhere else, and saying: 
“We're in favour of more competition.” It’ll be expert 


testimony: city managers, city industrial officers, experts — 


such as Dr Bunting. Most tribunals with which I am 
familiar give the tribunal the power to determine that it 
will be no hearing, or it will be a hearing, or part of it 
will be in public hearing. 

For instance, Dr Bunting could be far more effective 
giving evidence orally. He files his brief. “Dr Bunting, do 
you swear the contents to be true?” “Yes, I do.” “Would 
you give the same answers today if you were asked them 
orally?” “Yes, I would.” 

No more direct examination; cross-examination 
instantly. The board gets the flavour of what he’s got to 
Say in cross-examination because his brief is already 
there, the competing brief is there and that kind of expert 
testimony is far more effective for the decision-maker if 
it’s in a public hearing, because what if the board has 
some questions? We’ve got Dr Bunting’s brief, we’ve got 
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Dr X’s brief in competition, but I have some questions. 
How do I question them? I don’t have any way of 
questioning it or asking more questions or informing 
myself. 

1850 

If the essence of this legislation is to speed up the 
process, in my view it can be far more quickly handled 
than to have to prepare a long document in reply, no 
questions, and maybe another reply document from the 
applicant, no questions. It all takes a lot of time and is far 
more efficient if handled in a public hearing. It lets the 
board decide, based on the written material it ha. “That’s 
not necessary for a public hearing. I don’t need to hear 
100 citizens from Timbuctoo saying they want more 
competition. I’ll accept that evidence, but I do want to 
see what the expert has got to say under cross-examin- 
ation.” 

Page 3, paragraph 2 of my brief. The board can’t 
rehear or review or amend its decisions, basically doing 
away with sections 16 to 20. I heard some comments on 
the appeal provisions and I really wasn’t intending to 
spend any time on it, but if I could briefly comment, 
petitions to cabinet have not worked, traditionally. That’s 
too time-consuming, too much written material and it’s 
really difficult for a cabinet to understand why the board 
made the decision it did. 

There is a provision in the existing act which works 
very well and has some salutary benefit to the unhappy 
applicant or the unhappy respondent; that is, you can 
bring a motion asking for a hearing by way of argument 
only, and maybe the legislation or rules of the board 
would be “written argument only, a written motion only,” 
everything filed by fax, shortening the time limit. The 
purpose of all this is to speed up the process. We don’t 
want hearings going on for months and months, in 
writing or otherwise. 

If you’re unhappy, you file a motion maybe on five 
days’ notice by fax. The board considers it and gives an 
answer. The respondent to that motion replies in another 
five days, the board reads it and says, “No, you’re not 
entitled to another hearing,” or “You’re entitled to a 
hearing on this one specific issue,” just one narrow issue. 
At least it gives you a little bit of a safety valve to let 
possible errors be corrected, and I’m not talking about 
typing errors, because the Statutory Powers Procedure 
Act provides for them. 

I think you need to look at the entire section in the 
Statutory Powers Procedure Act that lets a board make its 
own rules as to how it’s going to handle this situation. If 
you’re going to make the system work and have some 
credibility, I would have some safety valve, but shorten 
the time; make it very short, maybe no hearing on the 
rehearing, if you will, but some method by which you 
can say, “Hey, you missed the whole point on this area,” 
or “You’ve disentitled me to something that everybody 
agreed to and you’ve given me something that nobody 
agreed to.” 

There’s got to be some safety valve because you can 
get decisions that might be 10 pages long; it’s easy to 
make a mistake when you don’t have a chance to consult 
in one way or the other. A rehearing on a very simplified 
basis I know would work. 


The transition provision is unfair to the public. If the 
purpose is to speed up the process, I want to back up. In 
February, the Ministry of Transportation advised the 
transport board: “No more hearings. You can’t do 
anything with anything.” I objected. That’s unlawful, in 
my opinion. J threatened to take the board to court if they 
wouldn’t hold hearings. I’ve now got my hearings back. 

This was all in anticipation of legislation that would 
have been enacted a couple of months ago. I understand, 
and I applaud what the ministry had done in trying to 
harmonize and speed up this process. I think they’ve 
done an outstanding job, but in that area we’ve got 
commercial transactions sitting out there and the public 
buying and selling, and I can’t have a hearing. Now we 
can have hearings. 

Let’s say this legislation is enacted on June 15. I have 
an application I filed last week. Normally it would be 
published for a hearing in the March 25 or March 30 
Ontario Gazette, whenever that Saturday was — 29 days 
to oppose, so I’ve gone past June 15 and I have to start 
all over again; I have to refile. I’d have to put in a 
business plan now. I don’t have to put in a business plan 
the way the current system is. I do that at the hearing. 

My hunch is that by not allowing the legislation to 
permit applications filed and hearings commenced to go 
forward under the transition provisions, I could lose two, 
two and a half months in time in an industry that depends 
historically on fast reaction time from the board, a very 
efficient board and a very quick response time in terms 
of your ability to get a hearing and get a decision. 

I don’t see how anyone is prejudiced if you allow me 
to file today, get my hearing and proceed under the old 
legislation rather than having to start all over again in a 
costly, time-consuming, time-wasting process. 

It’s a big industry. A lot of mom-and-pop companies 
operate in this industry, but I believe it’s unfair to force 
me to start all over again, especially in these economic 
times. 

The final point I want to make, and you’ ve all touched 
on it, is this whole question of harmonization. As I said 
earlier, I’ve spent more time before this board than I 
think they care to admit, but I can tell you that in eastern 
Ontario a lot of small operators will be dead meat very 
quickly if the competitive environment suddenly has them 
facing not just the big Montreal operators, of whom there 
are many, but many other small mother-and-father 
operators in western Quebec who will move into that 
market just like that. It’s unfair. 

I know for a fact that the Ontario segment of this 
industry — not just the Ottawa Valley — northeastern 
Ontario, coming over from Rouyn-Noranda, would be 
devastated within six months, I assure you, with this 
additional competition if they didn’t have an opportunity 
to operate on the same level playing field. It just will hurt 
them very badly. I’d have the applications filed tomor- 
row. If you do deregulate, in a year and a half it will hurt 
those family businesses very badly. 

The same would hold true for northwestern Ontario. 
Manitoba operators will be here just like this. I’ve 
tracked this both in the United States and Canada for 
many years. Certainly, from what I read of what Quebec 
wants and what Manitoba wants, they believe in a system 
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which in essence protects rural communities with service 
by virtue of their regulatory scheme, and I don’t see them 
changing their minds in the near future. 

In conclusion, I applaud what’s been attempted here. 
I think it’s a first-class piece of work. For the next while 
it will work well, especially the ability to handle much of 
this work on a no-hearing basis. Even if you accept my 
thesis that where you’ ve got a specialist or an expert such 
as Dr Bunting, it’s far more effective and far better for 
the tribunal, in making its decision, to have that person 
heard orally, but you don’t need troops of witnesses 
coming in to make their submissions. 

My very last point is, if it is intended to deregulate on 
December 31, 1997, if we have legislation on June 15, in 
essence we have about 18 months. I have to say that’s a 
very short period of time for anyone to be on a learning 
curve. I would hope that whomever the government 
appoints, they pick some people who have the administra- 
tive experience, the historical experience of how this 
board has worked, because if they don’t, they’ll fail. 
1900 

I don’t agree with all the decisions the existing board 
makes. I’ve never agreed with all the decisions, because 
sometimes I lost, but if you talk about integrity, compet- 
ence and experience, it takes a long time to learn it, and 
the people you’ve got there are first-class administrators 
in a really tough job. If they are to be replaced, fine, 
that’s government choice, but I certainly hope the 
government will pick people of similar experience and 
dedication, because these are really good people. Thank 
you very much. 

Mr Pouliot: When one listens to Mr Morris, integrity, 
competence and experience come to the forefront. With 
respect, sir, I say this not so much by way of a compli- 
ment as by way of observation and reputation. Any 
government would be well advised to listen to your 
counsel. Not to do so, in my opinion, would be at the 
peril of the public good. You offer equilibrium and true 
balance. Your experience has long been acquiesced and 
attested to by people on all sides of the issue. 

Unfortunately, what makes us all worried is not if they 
will deregulate and under what conditions; we have to 
assume from sitting where we are, Mr Morris, that it will 
be done under existing conditions — if we could have the 
certainty that time would permit us to witness other 
practices than predatory, because not vultures but certain- 
ly some entrepreneurs are poised for the day when it’s 
legal to file and they will be soliciting your good advice 
and your good service. They won’t come by the thou- 
sands, but those who come will be well equipped and 
there will be many. I don’t think anyone wishes to have 
anyone hurt, and I certainly appreciate very much your 
understanding of process. 

What better light and expert to guide a client? If I 
were a proponent, if I were in that sector, I would hire 
yourself and I would hire the good doctor as well. 
Hopefully, with expediency I would be able to afford 


both of you. I really have no question, just comments. 
Thank you. 


Mr Morris: I accept. 
Mr Tascona: Thank you, Mr Morris, for your presen- 
tation. I just want to refer you to page 3 of your brief 
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dealing with the section 16 review. What types of errors 
are you referring to? You alluded to possible other 
circumstances as well where the review powers would be 
beneficial. 

Mr Morris: The kind of situation where they may 
describe a route and misname the route, misname the 
towns, misname the counties or the townships or the 
regional municipalities, misname the types of equipment, 
make errors with respect to various conditions the parties 
had agreed to in a licence. Licensing is a very compli- 
cated process. Some of that can be corrected under the 
Statutory Powers Procedure Act, but that act also says 
boards can make powers to rehear unless specifically 
prohibited by a statute. I just question that. 

My hunch is that there weren’t two motions in the 
whole year to rehear a case before the board; maybe 
three, but that doesn’t take a lot of time. There was one 
recently, which I was only watching peripherally, where 
the person was not a lawyer. They filed a motion and the 
board heard the motion and said, “Yes, we’re going to 
hear argument on this one narrow point.” It was just one 
narrow point, and the person was successful. 

With fax today it needn’t take two or four weeks or 
notice in the press or anything else. You just give notice 
to the parties, and it’s a very salutary way of helping to 
correct those errors, but also to try to air a subject where 
you’re an aggrieved party on one side or the other. 

The key is speed, and I think this legislation has to be 
handled very quickly because the industry is just sitting 
in limbo. But I also think that once it’s in force, the 
ability of the board to move quickly, expeditiously and 
give very quick service to the public will have a lot to do 
with its ultimate success over the next 18 months or two 
or three years. 

Mr Tascona: Isn’t that why it’s important that you 
don’t have applications filed prior? Your point in terms 
of applications filed, that’s going to slow down the board 
if you have a flood of applications filed for the transition. 

Mr Morris: Why would it slow them down? Why 
can’t they sit and have the hearing right now? 

Mr Tascona: If you want to move fast, if you’re going 
to have those types of procedures in place which still will 
be subject to section 16 review, you wouldn’t have the 
speed you would need. 

Mr Morris: I don’t understand you, sir. 

Mr Tascona: I think my point is basically that if its 
hearings commence, the rules don’t change, but you 
could have had a flood of applications coming in before, 
and that will slow down the board. 

Mr Morris: Not really, because a lot of them are not 
opposed. The board has power over its own procedures, 
and you can elect. I can say: “I don’t want to spend a lot 
of money on a five-day hearing. I’ll go the other route.” 
Why take away that option? 

Mr Colle: Thank you, Mr Morris. I think you’ ve made 
some very good suggestions that might improve this bill. 
The one thing that is very apparent here is that the board 
is going to have some complicated matters before them 
and they’re going to have to deal with them quickly. Do 
you feel that the one way of allowing for a safeguard on 
decisions made for the board and recourse for applicants 
is to allow people possibly to file a motion that would 
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enable them to have an opportunity to address an error or 
some kind of contradiction in the ruling? 

Mr Morris: That’s correct, but again on a very tight, 
time-limited basis, and the motion might be handled in 
writing. All I say is, you need a safety valve of some 
kind. It’ll work better if there is that safety valve, pro- 
vided it doesn’t delay the process. 

Mr Colle: If the safety valve isn’t in place, how will 
it cause confusion and problems in the industry? 

Mr Morris: I don’t see it. The safety valve is there 
now, excluding petitions to cabinet and going to the 
court, which I agree don’t work. I can bring a motion and 
say I want to rehear this case, and the board has pretty 
tight rules on whether I can succeed even on that motion. 


Mr Colle: Those are pretty rare. 

Mr Morris: Very rare. 

Mr Colle: At least in this case, if it’s kept there you 
know there is that recourse. 

Mr Morris: That’s right. It’s a great safety valve. 

Mr Colle: For that odd time it happens. 

Mr Morris: Seldom used. 

The Chair: Thank you, Mr Morris. I’m glad we were 
able to accommodate you at the last minute at the 
hearings today. 

That being the last submission for us today, this 
committee stands adjourned until 3:30 in this room on 
Wednesday, May 15. 

The committee adjourned at 1908. 
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ONTARIO HIGHWAY TRANSPORT BOARD 
AND PUBLIC VEHICLES AMENDMENT ACT, 1996 


LOI DE 1996 MODIFIANT LA LOI 
SUR LA COMMISSION 
DES TRANSPORTS ROUTIERS DE L’ONTARIO 
ET LA LOI SUR LES VEHICULES 
DE TRANSPORT EN COMMUN 


Consideration of Bill 39, An Act to amend the Ontario 
Highway Transport Board Act and the Public Vehicles 
Act and to make consequential changes to certain other 
Acts / Projet de loi 39, Loi modifiant la Loi sur la 
Commission des transports routiers de ]’Ontario et la Loi 
sur les véhicules de transport en commun et apportant des 
modifications corrélatives 4 certaines autres lois. 


WALSH TRANSPORTATION LTD 


The Vice-Chair (Mrs Barbara Fisher): Good after- 
noon. I’d like to welcome everybody to the second day 
of hearings on Bill 39. We will be able to provide 20 
minutes to each of the participants who come forward 
this afternoon. Sir, I assume you’re Mr Rick Walsh, 
president and owner of Walsh Transportation Ltd. 
Welcome to our hearing process. 

Mr Rick Walsh: I’d like to thank this committee very 
much for the opportunity to be able to speak in front of 
you. I’ll try to be brief and summarize for your informa- 
tion, with the hope that some of the comments I make 
will bring some response and questions from your various 
members. 

My name is Rick Walsh. I’m president of Walsh 
Transportation. Walsh Transportation is located in Hailey- 
bury. It’s been in business since 1935. We are licensed 
with various licences from Kirkland Lake and the Tri- 
towns — North Bay, Huntsville and Bracebridge. Our 
head offices are in Haileybury, serving the Tri-towns. 

We run a variety of different bus transportation modes, 
such as the public transit system for the Tri-towns. We 
have line runs. We have a fleet of school buses. We have 
charters and tours. We have airport service, van rentals, 
limousine service. We have maintenance facilities for 
ourselves as well as serving various other operators in the 
province. 

We employ about 85 people, with about 70 pieces of 
bus equipment. 

I have done some consulting work for various other 
industries in the area. I’ve been a board member of the 
Timiskaming health unit and the Tri-town Association for 
Community Living. I’m a 20-some-year member of 


Rotary and past president twice over; and also in Knights 
of Columbus. I’m married with four lovely daughters. 

The present regulatory bus system has worked relative- 
ly well over the years. The writer believes that the system 
could have adapted to the changing environment by 
allowing more entry to create more competition, but at 
the same time serving the public with safe, reliable 
equipment at a competitive price. It is believed by myself 
that the government’s commitment to make things easier 
and more free for business while serving the public well 
could have been achieved under a regulatory regime. 

Having said this, and before addressing the interim 
legislation, I would like to make the following comments. 

The Quebec and US carriers: First of all, it’s very hard 
for Ontario to open up the floodgates in terms of deregu- 
lation without other jurisdictions being deregulated at the 
same time. If that happens, these people will come into 
our jurisdiction, take our business away from us, cost 
Ontario jobs and create a lot fewer taxes and benefits to 
Ontario. 

Our position is that we do work for major carriers in 
the Toronto market during our summer months, when in 
the winter months our ski buses and hockey teams and 
various other teams are on the go. I’m not sure how 
viable we would be if we didn’t have access to the 
Toronto market through other major carriers during the 
summertime. If we are to deregulate at this time without, 
say, Quebec and Manitoba deregulating, then these people 
would come into our jurisdiction and take our trips, 
certainly making a lot of bus companies in Ontario less 
viable. 

Walsh Transportation has been competing against the 
Ontario Northland Transportation Commission for many 
years. It is ironic that its taxes are going to subsidize a 
government-run competitor of ours. Walsh Transportation 
is willing and able to take over the Ontario Northland 
Transportation Commission’s line runs in northern 
Ontario without any loss of service. In fact, we believe 
the service would be much better, and I’ll give you an 
example of this in a couple of minutes. Because Ontario 
Northland does service the area from Toronto to North 
Bay and to Sudbury, we also have a southern operator 
that would joint-venture such an endeavour. We believe 
that there are other people in the industry who would also 
take over the Ontario Northland Transportation routes as 
well as ourselves, and that you people, or us as taxpayers, 
would not have to subsidize the service. 

The fact that rural Ontario would lose service, as 
suggested by some of the big line carriers, in my opinion 
is false. An example of this: Even though the Ontario 
Northland Transportation Commission is subsidized 
throughout northeastern Ontario with my dollars, I run a 
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limousine service daily from Kirkland Lake and the atte 
towns to Toronto, Sudbury and North Bay. The ridership 
is good; it’s increasing. We also run a division in North 
Bay called Northern Airport Service, where we run two 
daily trips from North Bay, Powassan, South River, 
Huntsville and Bracebridge to Pearson International 
Airport. 

We believe that our level of service is most probably 
superior to the ONR. It doesn’t cost us a dollar as lax- 
payers. We think that there’s no place but to grow in this 
area and that the public has been relatively poorly served. 
We believe the Ontario Northland Transportation Com- 
mission has not been very well managed over the years. 

The second thing in terms of seeing rural Ontario 
being served is that I must mention that when you're 
going from North Bay, say, to Toronto, all the little 
towns in between North Bay and Toronto will get 
serviced. It would be crazy not to service these small 
towns when you’re going right by their door. With the 
example of a place that is out of the way and not on a 
major corridor between two points, such as the town of 
Kirkland Lake, we’re already serving that city. If you’ve 
decided, in all wisdom, that deregulation is happening, 
even if you’re in a place like Peterborough and want to 
get into Toronto, we firmly believe there are people in 
private enterprise who will take up all these line runs, 
and rural Ontario will not only be served, but it’ll be 
served better than it is now because of the monopolistic 
situation. 

There’s one thing — and my apology — that I forgot 
to mention in the brief, and that is, as I mentioned earlier, 
we are a public transit operator. We’ ve run under contract 
with the municipalities of Dymond township, New 
Liskeard, Haileybury and Cobalt for 21 years now. 
Consistently, our rates run about half those of your public 
sector municipalities that are running their own systems. 
We believe private enterprise could save the taxpayers of 
Ontario hundreds of millions of dollars by privatizing yet 
keeping control of the system. 

I run the system for the municipalities. The politicians 
tell me how to run it, and they have checks and balances 
to make sure I run it properly and according to their will, 
so that the public need is being taken care of. My 
apologies for not mentioning transit contracting, but I 
think there are a lot of places in Ontario right now, such 
as Barrie, New Liskeard, Haileybury, Cobalt, Chatham 
and various localities, that are now privatized out, and it’s 
being done at consistently much lower rates. 

A point to remember is that my employees are not paid 
consistently much less than the unionized employees are 
paid in some of these systems. That’s a point you should 
remember: It’s not that we’re cutting our labour rates to 
do this. Our employees do make within 20% or 10% of 
what public sector unionized — we’re not unionized, by 
the way. 

Bill 39: I believe some sort of mechanism has to be in 
place during a transition period. My largest concern in 
terms of the free trade deal back in the late 1980s was 
the fact that business was not given sufficient time and 
knowledge to adjust to the free trade deal. I believe one 
of the main reasons we lost hundreds of thousands of 
Ontario jobs was that business wasn’t ready. You people, 


as governments, did not really — maybe we needed a 
two by six to our heads to knock into us what was 
coming, but we lost a lot of jobs in Ontario because of 
the free trade deal, because we weren’t ready for it. I 
believe a lot of jobs went to the States. | 

I believe that a transition period that genuinely moves. 
towards deregulation at the least cost is a good idea. We 
have to have open markets, not shelter existing monop- 
olies. I am for the act in that it makes the best of a bad 
situation and gives time needed so that other jurisdictions: 
in Canada may open their gates and deregulate at the’ 
same time as Ontario. We need this time period. If we 
don’t have the time period, it’s going to cost Ontario’ 
jobs, because Quebeckers are going to come in and steal: 
a lot of our work, as well as people from the States. 

Also, hopefully with what the government is doing in 
terms of taking the handcuffs of private enterprise so that 
we can do our job better, there’s also responsibility. I’m 
non-partisan, but I believe the government is running in 
the right direction in terms of lowering its costs, because 
when we open the floodgates and we have Americans 
coming in who are paying $1 a gallon for fuel, and their 
regulations and various other costs are lower, then we’re 
going to have to be damned smart to compete against 
these people. We have to have lower costs, and I think 
it’s going to take Ontario several years to get our costs’ 
down so that we can compete against other jurisdictions. 

I believe that this legislation, when it’s implemented, 
should move very strongly towards deregulation, that we 
shouldn’t leave everything as it is for the next 18 months. 
That’s not going to do us, as business people, any favour. 
We need you people to gradually open the door so that’ 
we can compete against the Greyhounds or whoever else, 
so that we can be ready when the gates are opened. If 
we're not, I believe the same darned thing is going to 
happen to the bus industry as happened to a lot of 
manufacturing jobs in Ontario. 

I believe Bill 39 is far from perfect and I believe the: 
industry’s long-term viability has been compromised by. 
certain parties in that I don’t really think this is a genuine, 
transition period. It should be a transition period so we. 
can be ready. The other thing is also that we have to’ 
compete against other jurisdictions, so they have to: 
deregulate at the same time we do; otherwise, we’re just 
going to get beat up badly. 

So, reservedly, for the above reasons, I support Bill 39. 
I wish to thank you very much for allowing me to present. 
this brief, and I would like you people to ask me some 
questions. | 
1550 

The Vice-Chair: Thank you very much, Mr Walsh. 
We have approximately two minutes per party to share in 
question period, and we’ll start with the government side. 

Mr Jack Carroll (Chatham-Kent): Mr Walsh, thanks. 
very much for an excellent presentation. Are you familiar 
with the organization Freedom to Move? 

Mr Walsh: Yes, I am. 

Mr Carroll: They are doing a fair bit of fearmonger- 
ing about all of the communities that will lose service 
should Bill 39 happen and should we go to deregulation. 
Three places they mention on here of the 170 that will. 
lose service are Bracebridge, Huntsville and Kirkland. 
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Lake, three areas that you currently serve. Would you 
‘care to comment on the validity of their claim that those 
three communities would lose service if we proceed down 
the road we’re going? 


Mr Walsh: I think that not only won’t they lose 


service, but they’ll have more service. It’s what form that 
will take. For example, in the first week of July or June 
we're going to be starting service — where we were 
‘running limousine services from Kirkland Lake to 
‘Toronto, we’re upgrading our licence. We’ve got an 
application before the Ontario Highway Transport Board 
to put on airport-type buses with reclining seats, air- 
conditioning, air ride: a very, very nice, smaller piece of 
equipment that costs less to run than the big coaches. So 
if anything, service to the communities you’ ve mentioned, 
_as far as we’re concerned, will only get better. 


Mr Carroll: I was also interested in your comment 


| that your company feels very comfortable that it could 
take over the the routes serviced by ONTC and provide 
better service and not use any taxpayers’ dollars to 
‘subsidize that. Has that been a position you’ve held for 
‘some time or is it new, and will Bill 39 affect that 
position? 


Mr Walsh: We’ve felt that for a long time. I was 


competing in various markets in northeastern Ontario 
against a government-run outfit that would cut their 


charter rates just to get the trips. If anybody’s looked at 
their statements for the last few years, they’ve lost a pile 
‘of our money, where I’ve made money. I think if and 
when the deregulation happened, we’ve already got line 
runs between Kirkland Lake and those various points that 
I mentioned, and we will increase these, and I would 
venture to say that unless the government subsidizes or 
would continue to subsidize the Ontario Northland, 
they’re going to get knocked either by us or by somebody 
else because we’re going to beat them on service. 


Mr Mike Colle (Oakwood): It’s an interesting com- 


ment you have at the end here. You’re saying, “It bothers 
me though that this legislation has been influenced only 
to give the Greyhounds of the industry time to get their 
houses in order at the expense of not having a gradual, 
more open phase to deregulation.” Could you explain 
how this legislation is catering to Greyhound and other 
big carriers? 


Mr Walsh: I believe — and by the way, I’m a director 


of the Ontario Motor Coach Association also and I didn’t 
indicate that because I’m appearing as a private com- 
pany — we had some comments back to the MTO and to 
the Minister of Transportation on ways to move towards 
deregulation and open the gates more. I believe the gates 
aren’t going to be opened enough, and they’re not going 
to be opened enough because there was influence on 
certain parties. I think that’s a very serious mistake in the 
long term for the bus industry in Ontario. 


Mr Colle: So basically the government caved in to 


pressure from some of these big carriers and didn’t 
proceed as they had intended to. 


Mr Walsh: I think they didn’t take the advice of the 


rest of the industry and proceed as they should have 
proceeded. 


Mr Colle: And that advice is? 
Mr Walsh: There are 80 other bus companies in 


Ontario that we, as a board of directors in the Ontario 


Motor Coach Association, had canvassed, and that had 
voted on various ways to make the system more stream- 
lined, yet I feel honestly that we’re not going to move in 
the next 18 months and it’s going to hurt us. 

Mr Colle: So how could you support this bill, since 
the government basically, through this bill, caved in to 
people you disagree with in terms of their perspective on 
where the bus industry is going? 

Mr Walsh: We have to support the bill because we 
didn’t have any choice. If we don’t support the bill, I 
believe that de facto deregulation would occur immediate- 
ly and that Quebec and US operators would have come 
in and cost Ontario many thousands of jobs. That’s why 
we had to support it. 

Ms Shelley Martel (Sudbury East): I want to focus 
on your comments around your concern with deregulation 
in the context of Quebec and Manitoba not deregulating. 
Maybe I can just read you their positions, and they are 
positions as of November 1995, so they’re pretty recent. 

Manitoba says there is simply no major problem that 
would be addressed by bus deregulation and no signifi- 
cant constituency advocating it other than on theoretical 
or ideological grounds. They have written to the federal 
Minister of Transport and said they do not support bus 
deregulation. 

Quebec said: “As things stand, total deregulation 
threatens to accelerate the process whereby regional bus 
transport services gradually disappear. Moreover, the 
resulting greater competition on more profitable routes 
would force carriers to drop less heavily travelled time 
periods and concentrate on the hours and periods most in 
demand.” Their position as well was that they were 
opposed to the federal proposition of bus deregulation. 

The questions I wanted to raise with you are around 
that. We haven’t heard anything to the contrary to 
indicate a change in their positions, so I assume in a year 
and a half from now we’re going to be moving into full 
deregulation in this province, with our neighbours not 
deregulating. What kind of impact will that have on your 
service that operates out of Toronto in terms of service 
lost and jobs lost? 

Mr Walsh: First of all, to answer the first part of your 
question, Shelley, I believe the industry basically is not 
in favour of deregulation but we were told by the govern- 
ment that we were being deregulated. As I stated in my 
first few sentences, I believe the system could have been 
streamlined and made more competitive so that the public 
was better served. Making that point clear, the industry 
does not favour deregulation but we were told that’s 
what’s going to happen. 

Secondly, this is what this interim bill does: It allows 
us to wait until Quebec and Manitoba are forced because 
of the free trade deal to deregulate, so that we’re all 
deregulating at the same time. Whether the date is right, 
1998, or whether it’s going to be 1999 or 2000, it is our 
hope that when it comes, and if those other jurisdictions 
are not ready to deregulate, Ontario will put a postpone- 
ment in place so that we’re not deregulated before the 
other parties, or what you said will happen and there will 
be a loss of jobs. 

Ms Martel: Maybe I can just tell you what the 
minister said on April 4 when he announced this in the 
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House. It was that, “Today I am announcing interim 
measures aimed at easing the transition to full deregula- 
tion of the intercity bus industry in Ontario on January 1, 
1998.” I can tell you, there’s nothing in the statement he 
made or statements that he’s made since in the House to 
indicate that over the next year and a half we’re going to 
study this issue, and if Quebec and Manitoba don’t move 
or we see something else happening, we’re not going to 
implement that on January 1. There’s been no indication 
about that at all. So my sense would be that we’re 
moving and it’s coming upon us and you and a whole 
bunch of other carriers are going to find yourselves in a 
position where you’re having to compete directly with 
regulated markets both to the east and west of us, and a 
serious problem coming from the US as well. 

The Vice-Chair: Thank you very much, Mr Walsh, for 
attending today. We’ve enjoyed your presentation. 


MAJOR INTERCITY CARRIERS OF ONTARIO 


The Vice-Chair: I would ask that Don Haire, president 
of Proteus Transportation Enterprises, come forward. 

Mr Don Haire: I’d like to thank the Chair and 
members of the committee for the opportunity to speak. 
I intend to read a very brief statement which summarizes 
the position of the group I represent, and from that point 
forward I’m available for questions. 

My name is Don Haire. I am the coordinator of MICO, 
which is an acronym which stands for Major Intercity 
Carriers of Ontario. MICO was set up in October 1995 
for the specific purpose of responding to the govern- 
ment’s request for comments and suggestions on how to 
introduce economic bus deregulation in Ontario. 

The members of MICO are Grey Goose Bus Lines, 
Greyhound Bus Lines of Canada, Ontario Northland 
Transportation and Voyageur Colonial. These four bus 
carriers represent some 80% of the scheduled intercity 
passenger traffic in the province, some 95% of Ontario’s 
bus parcel services, and an important component of 
Ontario’s charter bus services, albeit less than 50%. For 
calendar year 1994, MICO members operated a total of 
21.9 million service miles, as per their 1994 Ontario fuel 
tax returns. To summarize, the MICO members represent 
the substantial majority of scheduled bus services in the 
province and are also a significant component of the 
province’s charter bus industry. 

1600 

If I may, I just want to give you some background of 
how MICO came into being. In August and September of 
1995, through a series of announcements, the Ontario bus 
industry was informed that the government was essential- 
ly committed to doing three things: 

(1) Introducing full economic bus deregulation within 
three years, thereby permitting open-market entry and 
exit. 

(2) Sharply reducing government spending on econ- 
omic regulation and economic enforcement, starting 
almost immediately on April 1, 1996. 

(3) Maintaining and enhancing, where appropriate, bus 
safety regulation and enforcement. 


industry itself at that time can be depicted as having split 
in effect, into three camps. There was a camp of bu; 
carriers who essentially refused to partake in the process 
As to whether there was absolute disagreement with the 
government or it was nothing more than not wanting tc 
be bothered, it’s difficult to say, but there were a numbe) 
of people who just didn’t get involved. There was ¢ 
group of carriers who wanted rapid deregulation withir. 
Ontario among Ontario-based carriers, but they alsc 
wanted protection for an extended period of time from 
carriers from outside Ontario. Then there were those 
carriers who wanted a runup period prior to full economic 
deregulation in order to prepare, in effect, for the new 
regime. The MICO bus carriers are firmly in this last 
camp; that is, they want a runup period prior to full 
deregulation. | 
A key point: The MICO carriers favour bus regulatory 
reform rather than complete economic deregulation, but 
they recognize that the government is committed to this 
latter policy direction. Consequently, the MICO carriers 
structured a proposed approach on how best to achieve 
the government’s objective in this regard. 
MICO’s suggestions, as well as the suggestions from 
other bus industry members, were received with prompt 
attention by the government. A composite of this industry 
input resulted in what you have before you today, Bill 39, 
Bill 39 incorporates suggestions from all industry 
groups, of those that participated. It is the view of MICO. 
that the government has done an excellent job both in 
soliciting industry input and in incorporating the subse- 
quent feedback. This collegial and cooperative approach 
has earned the government considerable respect within’ 
bus industry circles. In effect, they stipulated their policy 
goal and then they sought advice on how best to achieve 
it. While we are not in full agreement with their policy 
goal, we applaud their efforts at this consultative process. 
We also recognize that it’s the government’s role, and 
indeed you can argue it’s the government’s duty, to 
establish such policy goals whether we agree or not. 
In establishing a 21-month runup period prior to full 
bus deregulation, Bill 39 achieves three central objec- 
tives: 
(1) It gives the government the necessary time to, 
decide on and make whatever changes they feel they need 
in order to ensure the bus industry’s excellent safety 
record is continued after deregulation. 
(2) It allows existing bus carriers to make the necess-. 
ary changes to their cost base so as to have every reason- 
able opportunity for economic survival in a deregulated. 
environment, thereby protecting existing industry jobs. 
(3) It allows a reasonable planning period for adjust- 
ments of operating networks so that the loss of bus. 
service to outlying communities is either avoided or 
minimized. | 
MICO believes that Bill 39 will prevent a repeat of the 
chaos that accompanied de facto trucking deregulation in 
the late 1980s. Bill 39 contemplates a strengthening of | 
economic regulatory enforcement in order to prevent bus 


carriers from jumping the gun prior to full economic | 
deregulation. Bill 39 contemplates easing the conditions 
for market entry where existing bus services are Sparse Or, 
otherwise inadequate. Bill 39 also requires a mandatory — 


_ At that point, the government invited the various bus 
industry members to make Suggestions on how the 
government could best achieve these goals. The bus 
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period of notice and consultation prior to any significant 
bus service reductions. 

| Given the government’s stated commitment to full 
economic bus deregulation, MICO believes that Bill 39 
reflects an intelligent adjustment mechanism for achieving 
this goal. It minimizes the shocks to public bus service 
levels that would otherwise obtain if deregulation were to 
occur in a less structured and more abrupt fashion. 

_ Lastly, and this we find an important point, we observe 
that Bill 39 is open-ended. While the government has 
signalled its intent to pursue full economic bus deregula- 
tion as of January 1, 1998, it has specifically refrained 
from incorporating such a sunset date into Bill 39. We 
note with that the government has given itself the flexi- 
bility to adjust the timing of full deregulation should such 
compelling circumstances as interprovincial bilateral 
negotiations determine common dates for deregulation 
that are at variance with the January 1, 1998 date. 
The government has articulated its goals and has also 
articulated its timetable, and those are the signals which 
industry needs in order to adjust and prepare itself. Based 
upon experience to date, MICO is confident that the 
government will be pragmatic in its pursuit of these 
targets, and we are further confident that the government 
will continue its consultative approach in the face of any 
‘contemplated adjustments to its announced intentions. 
With that, I’m certainly prepared to answer any 
‘questions you may pose. 

The Vice-Chair: Thank you very much. We have 
about four minutes each for questioning, starting with the 
official opposition. 

Mr Colle: Thank you, Mr Haire, for a good compre- 
hensive overview of the bus industry and how it relates 
to Bill 39. 

I guess one of the interesting, intriguing comments you 

made is that even though the minister has been very 
specific about the January 1, 1998 date for deregulation, 


I too noted that there’s no sunset provision in it. In other 


words, deregulation may come into effect January 1 and 
it may not. Therefore, the industry as a whole is basically 
of the opinion that January 1 doesn’t have any real 
binding, let’s say, direction? 

Mr Haire: No. If I may, Mr Colle, I think you have to 
take it back one step. One of the things which virtually 
everybody, to my knowledge, made very clear to the 
minister was, tell us what you’re going to do and tell us 
when you’re going to do it. So in a sense the industry has 
been asking for direction as to the timetable. 

Yes, when I look at the fact that Bill 39 does not have 
a sunset date, that indicates to me that at the very least 
they are going to have to come back and pass some form 
of legislation which will be open to discussion, I pre- 
sume, at that time. Until they do that, what is now the 
interim regulatory period continues on indefinitely. 


My own reading of the situation is that the government 


is strongly committed to deregulation, and by not putting 
a sunset date in in effect they’re giving themselves some 
degree of latitude that if, for example, a deal had been 
worked with Quebec that there was going to be common 
deregulation on July 1, 1998, I suspect, although I can’t 
speak for the minister, they would just let Bill 39 con- 
tinue in existence for another six months. That’s my 
reading of it. 


Mr Colle: Another area, just quickly. In essence, 
you’re saying the people you represent believe there are 
some problems with total deregulation and you think 
there should be some regulation of the environment and 
the industry. What are the benefits of keeping a certain 
degree of regulation, as far as you see it, as far as the 
industry is concerned? 

Mr Haire: The main benefits of maintaining a regula- 
tory environment — although I would add that just about 
everybody agrees that the current regulatory environment 
is not good and needs some form of reform — the main 
benefit, in my view, is the fact that it maintains orderly 
markets. You don’t get fast surprises out there. There is 
a process that people have to go through to change 
service levels. In effect, there’s a process that people 
have to go through in order to radically change fare 
levels to the degree that there is certainly cross-subsidiz- 
ation, although we’ ve just heard a counter-argument from 
someone else. You can argue that there will be better 
geographic network coverage with some form of regu- 
lated environment. 

The position of most of the industry is that regulatory 
reform would have been preferable to complete deregula- 
tion. But let me add that we do not have in any way, and 
neither do we assert that we have, a monopoly on 
wisdom. There are pros and cons. The government 
happens to believe there are more pros associated with 
deregulation than cons. The bus industry feels somewhat 
of the reverse. But it is not a black and white situation. 

Mr Colle: One of your partners here is Ontario 
Northland. They’re government subsidized, aren’t they? 

Mr Haire: They are a government crown, and there’s 
an argument as to whether or not the bus operations are 
subsidized, but I’ll leave that for somebody else to 
decide. 
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Ms Martel: I want to go to your three points that you 
raise on page 4 where you say that by having a runup to 
full bus dereg the bill achieves three objectives and you 
talk about allowing existing carriers to make necessary 
changes to their cost base. Can you describe that, tell me 
what that means? 

Further, if you were going to assume that the govern- 
ment was going to live up to everything the minister has 
already said about moving to full bus deregulation as of 
January 1, what kind of changes would the four carriers 
involved in your group have to make to be ready for that 
as of January 1? 

Mr Haire: I’ll have to speculate because I’m not a 
party to their individual plans, but I certainly know a fair 
amount about the industry. 

One of the things I think a lot of people lose sight of 
is that what they’ll have to do is review their entire 
commitment to fixed infrastructure. They may decide, for 
example, to get out of terminal garage facilities that they 
own and go to a variable cost basis so that when the 
surprises of changes in volumes occur they’re not stuck 
with a fixed cost overhead which is overhanging their 
cost base. 

Again, I can’t speak for the individual Carriers per se, 
but certainly you can expect that there will be attempts 
which will happen in cooperative terms, I would hope, 
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between the companies and the unions to try and vary 
their existing collective bargaining agreements. So they 
can vary themselves to the conditions they face. 

One of the things which happens with deregulation is 
change starts coming at you at a tremendously fast pace. 
You cannot foresee what’s going to happen out there. A 
new operator can pop up and he can have an introductory 
price offer of 75% off. You have to respond to that. 
There are several ways you can respond to it. One, you 
can match his price or, two, you can get out or, three, 
you can do some combination thereof, which is what 
most people will end up doing. They’ll partly match his 
price but they’ll also restrict service. For each individual 
market event the response could be different. 

I don’t know if I’m helping with this, but there are a 
lot of things that they have to be worried about. At the 
fundament of it, what they need to do is to get them- 
selves into a position where their cost base is as variable 
as possible so they can respond quickly. 

Ms Martel: Does that include cutting off service to 
communities where that service is just not viable? 

Mr Haire: | think in some cases it will, quite honestly, 
but that doesn’t mean that that service is going to lose all 
bus service. You’re going to have situations in which the 
large carriers are going to say, “No, I am not going to 
service the following towns.” Then in some cases people 
are going to step in and say, “I can do it because I’m a 
lower-cost operator.” In other cases perhaps nobody’s 
going to step in. It’s really very difficult to stipulate in 
any detail what exactly is going to happen because 
nobody ultimately knows. 

Mr Len Wood (Cochrane North): A lot of concern 
out there with Bill 39 is that for small communities, and 
I’m from northern Ontario, when you have the large bus 
companies, with deregulation they’re going to end up 
cutting the rates down to the bare minimum, whatever 
they can, to drive the small operators out of business and 
then in turn jack their prices back up. It has happened in 
the States. I’m just wondering if you think this might 
happen as well. 

Mr Haire: There will possibly be examples of that 
kind of behaviour which, to me, verges on predation. 
There was some instance of it in the UK more than in the 
United States. I don’t think it happened that much in the 
United States, quite frankly. There was a pattern of that 
to some degree in the United Kingdom. But I think any 
time you have a situation in which you’re in a market 
regulatory framework which is open, where you have 
entry and exit on a rapid basis if necessary, you cannot 
easily force somebody out and then go back in and raise 
your rates, because the moment you raise your rates you 
Just attract somebody back in. 

Granted, there is going to be a time delay but it’s not 
necessarily that large in the bus industry, because this is 
not an airline where you’ve got fixed airports and very 
expensive planes. People can enter and exit from the 
industry fairly rapidly if they have to. 

Mr Len Wood: But if they’ ve either gone bankrupt or 
sold all their buses, they’re not going to get back in. 

Mr Haire: Then they’re out. 

Mr Len Wood: Exactly. 

_ Mr Jerry J. Ouellette (Oshawa): Just a quick ques- 
tion about your industry. First of all, what percentage of 


the actual parcel industry does your industry occupy, 
including the other major players? 
Mr Haire: Including the couriers? 


Mr Ouellette: Yes. Do you have any idea on those? 
Mr Haire: Yes, it’s bizarre. It’s very small in the east, 
like less than a 1% market share, but if you go out west, 


it’s quite significant, 20% or something like that. 
Mr Ouellette: I just wanted some information on that. 
One of the spokesmen for Grey Goose stated that it 


would not be Grey Goose’s intent to reduce services. Is ' 
this what we can expect from most of the members of 


your organization? 
Mr Haire: You have to ask me as me, not as MICO, 
because we honestly haven’t discussed that. I’ve got to 


believe that some of them are going to reduce services. 
I’m a former president of Voyageur and I certainly know | 
there are a couple of routes that, were I president, || 
probably wouldn’t operate. But I’m not saying that. 


somebody won’t step in and operate them. 
Mr Ouellette: Some of your other members actually 
stated that there was a potential to go to mini-buses or 


minivans to carry passengers. Do you see that as a 


problem in your industry? 


Mr Haire: I have some problems with it, and they. 


relate fundamentally to safety. I can think of some vans 


I’d rather not see in commercial service and I can think | 
of other vans that would be okay. It depends on the 
construction of the van itself. This is an area which is | 
being looked at not only by the Ontario government but. 
also by the federal government as to what nature of 


vehicles should be available for public carriage. The 


answer is, downsizing makes sense on certain routes, 


there’s no question about it, but there is a point at which 


it would not be smart. Some of these minivans I think are | 


quite dangerous. 


| 


Mr Ouellette: Do you expect the appeal mechanism in ) 


Bill 39 to pose any problems to your members? 


Mr Haire: J don’t think so, no; the life of the interim 
framework is so short. The whole idea of doing that was 
to be able to establish discipline in the market so that if | 
somebody was a bad actor, the board could act. I don’t | 
think that anybody’s rights are being terribly jeopardized | 


because it’s only for a short period of time. This is what 


I mean about avoiding the chaos which happened out of | 


de facto trucking deregulation. 


Mr Carroll: I have one quick question. The govern- 


ment obviously has a role to play in safety standards, | 


liability insurance standards. Do you think the govern- 
ment should set a minimum amount of the liability. 
insurances required for bus operators and, if they do, can | 


you hazard what that number should be? 

Mr Haire: Right now it’s two. They’ve already 
indicated they’re taking it to five. I think the majority of 
the bus membership wouldn’t mind if it went as far as 
10. That, if I may be so bold as to say so, is partly 


because that’s the smart thing to do, but also partly that» 
will prevent fly-by-night operators from jumping in if— 


they have to show a meaningful proof of insurance. 


The higher you put the insurance level, the more you~ 


then bring the insurance industry into controlling the 


safety levels of the insurance client, because they have a— 
bigger potential downside risk. I think that basically most © 
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of the bus industry, no matter which side of the Bill 39 
question they’re on, would not object to a higher insur- 
ance standard. 

Mr Carroll: But can — 

The Vice-Chair: Excuse me, Mr Carroll. 

Mr Carroll: — because it’s required to keep out the 
small operators. 

Mr Haire: Both. 

The Vice-Chair: Thank you very much for appearing 
\before us today. 
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AMALGAMATED TRANSIT UNION, 
LOCAL 1415 


The Vice-Chair: I would ask that the Amalgamated 
‘Transit Union representative Bill Noddle please come 
forward. Good afternoon. 

Mr Bill Noddle: Good afternoon. My name is Bill 
Noddle, and I’m the president and business agent for the 
Amalgamated Transit Union, Local 1415. I want to thank 
the resources development committee for the opportunity 
to comment on Bill 39, which is An Act to amend the 
Ontario Highway Transport Act and the Public Vehicles 
Act. 

- The Amalgamated Transit Union, Local 1415, repre- 


weight, or even consideration, to evidence. Without 
rehearings there is no opportunity to fix these errors. 

Finally, there should be rehearings in some cases 
where the interest of the board has not been strongly 
enough represented in the decision. This would allow the 
board to correct errors to ensure that decisions are 
consistent with the purpose of the board. 

I believe these amendments would make the guidelines 
for rehearing more specific, while still allowing for the 
types of rehearings that are essential to ensure predictabil- 
ity and lawfulness from the board. 

In regard to oral hearings, under Bill 39 oral hearings 
would only be reheard when all parties to the hearing 
agree to oral hearings; otherwise, hearings would be 
written. The intention of this amendment is to streamline 
the process. 

However, I believe that in many cases a party may 
attempt to use written hearings as a way to escape strong 
cross-examination. Cross-examination can be a much 
faster tool for a board than written hearings, especially if 
the goal of one party is to attempt to obscure some facts. 
Also, for members of the general public who are parties 
to the board, writing a brief may not always be possible. 
In these cases, I would think other parties might wish to 
cross-examine such a witness. It is our belief that the 
hearings should generally be oral, unless there is agree- 


sents operators, mechanics, cleaners and other employees 
-of Greyhound Canada’s eastern division. We view 
ourselves as partners in the industry, and are supportive 
of all efforts to expand the intercity service. 

For that reason, we support initiatives that streamline 
the OHTB. With respect to Bill 39, we believe that with 
some amendment we could support this piece of legisla- 
tion. I’d like to take the opportunity to make some 
recommendations or modifications on it. 


ment to the contrary. Generally, hearings are not long. 
The average hearing lasts about one and a quarter days. 
With these amendments, however, we believe that hearing 
can be made even more brief and efficient. 

Who is a party in front of the board? The new act 
states that someone with an economic interest may be a 
party to a board hearing. But who is someone with an 
economic interest or, more appropriately, who isn’t? Does 


One, we’d like a purpose clause. For those of you who 
have not been in and around the debates of the OHTB 
over the years, there has been some movement towards 
the idea of creating a purpose clause in an attempt to 
assist board members. Many other acts that use interpre- 
tive boards include purpose clauses. 

We support the concept of a purpose clause and feel 
that such a clause should explicitly state that the OHTB 
exists to regulate the commercial use of Ontario’s public 
roadways in the best interests of the people of Ontario, 
particularly to promote the ability to travel to smaller 
communities that otherwise would have no public transit 
system at all. 

On the matter of rehearing, we believe that the inten- 
tion of the government is good, but it has gone too far. 
Hearings are obviously expensive, and we are supportive 
of efforts to ensure that the board’s time is spent in the 
most efficient manner possible. However, completely 
eliminating rehearings is like completely eliminating 
retrials in criminal cases. 

It may surprise some committee members, but in the 
past parties to a board hearing have submitted erroneous 
and even fraudulent evidence. Not knowing any better, 
the board accepts the evidence and makes a decision 
considering that evidence. Without the ability to rehear, 
we’ll be stuck with decisions that are, to be blunt, based 
on lies. Obviously, that is a completely unacceptable 
situation. Sometimes a board makes mistakes in giving 


a mayor of a town that has been hit with abandonment 
have an economic interest? Does a person whose regular 
bus has been cancelled have an economic interest? The 
legislation has to be more clear about the meaning of the 
phrase. It seems to me that the clear intention of this 
amendment was to reduce hearing time. My suggestion 
would be to allow members of the public to be parties to 
the hearing. After all, the board exists to regulate in the 
public’s interest, but only after making an application 
stating their intention. As a streamlining effort at the time 
of appearance, parties to the board should be warned that 
they could be charged for the full costs they incur at the 
board if the board believes the intervention was frivolous. 

Access to justice: As you know, because the ministry 
has already cut about $350,000 in funding to the board, 
revenues from fines and fees, which were about $100,000 
last year, will have to be tripled. Allocating the full cost 
of a hearing to the parties, especially when the cost will 
be going up so fast, may be unfair to smaller companies 
and individuals. For that reason, we are hoping there can 
be some changes to allow for equal access to justice. 

Sometimes you can go into a board hearing thinking 
you’ve got the strongest argument and the rightest cause, 
only to come out losing. In situations like these, a 
“degree of success” rule would really hurt, especially if 
the party was a small company or an individual. We are 
hoping the legislation can be amended to allow the board 
to waive or lower fees in specific cases. 
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Summary: Our position with respect to Bill 39 is fairly 
straightforward. With changes, we believe we can support 
the bill. The changes we believe would be helpful are: (1) 
a purpose clause to give the board a clear sense of the 
intentions of the crown; (2) the ability to rehear cases so 
that decisions based on errors or fraud or running con- 
trary to the purpose of the board can be reversed; (3) 
fairness in court fees to ensure that small operators and 
members of the public are not denied access to the 
OHTB; (4) oral hearings to speed hearings and gain more 
accurate testimony through cross-examination; (5) 
requirement that a person must apply in advance to be a 
party to the board; (6) harsher penalties for the parties 
who want to waste the board’s time. 

Our position on deregulation, on the idea that in a year 
or so there should be an attempt to deregulate the 
intercity bus industry: Let me say that we believe de- 
regulation is not in the interests of anyone; not the com- 
panies, the passengers, the BPX clients or the employees. 
At the same time, we know that Minister Palladini some- 
times throws ideas out for consideration to see what the 
public thinks, like he did with increasing of speed limits. 

So let me give you our response to your trial balloon. 
We believe deregulation is a bad policy for three main 
reasons. 

(1) Quebec-licensed companies won’t need a licence to 
work in Ontario while Ontario-licensed companies will 
need a licence to work in Quebec, which is highly 
unlikely ever to be granted. 

(2) It will lead to the loss of service in a huge number 
of smaller communities that receive no other form of 
public transportation. 

(3) It will lead to unregulated monopolies in certain 
regions or routes that will increase prices and undermine 
competition. 

Ontario is the province that would be most hurt by 
unilateral deregulation. Unilateral deregulation will place 
every advantage in the hands of non-Ontario companies 
and put every Ontario company at a disadvantage. 
Deregulating in the belief that other provinces will fall 
into line is playing a high-risk game with the futures of 
communities, employees and companies. We urge you not 
to do it. 
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Policy around intercity busing really is a federal issue. 
There is a federal process already under way and it 
makes sense to give that process the time to work. 
Unilateral deregulation won’t force Quebec to deregulate, 
it will only make them more unlikely to do so. Basically, 
they’ll have their cake and eat it too at that time. 

Deregulation and loss of rural service: The idea has 
been put forward that deregulation can better protect the 
service in smaller communities. I believe a comparison 
with what happened in the United States since they 
deregulated in 1982 clearly shows that a regulated bus 
industry is better at preserving service into the small 
communities. According to the Ontario Ministry of 
Transportation, 1,500 communities were served in 1982. 
while only 1,100 are served today. That’s a drop of about 
25% in that time period. However, according to the 
Interstate Commerce Commission, there were 11,820 
American communities served in 1982, which was the 


year of deregulation, and in 1991 there are only 5,690, 


That’s a drop of 52% not 25%. And in the United States, - 
some states subsidize remote and rural routes. Without | 
that subsidy, more than 52% of the communities would | 


have lost their service. It seems strange that if we are | 


trying to save money by deregulating we are going to be 
spending it by subsidizing. It seemed a little contradictory 
to me. 


I believe we can conclude that deregulation would » 


cause an acceleration in the trend of route abandonment. | 
Regional and route monopolies: In both the US and in | 
Britain, bus deregulation has led to unregulated regional | 


monopolies. In the Canadian airline industry we’ ve exper- 
ienced much the same situation. Smaller airlines were 


incorporated into larger ones, even to the point that. 
Canadian Airlines is effectively controlled by American | 


Airlines. In transportation industries regulation is often 


the only effective way of maintaining some level of | 


competition. 


In regard to smaller buses, sometimes I have heard it | 


said that deregulation would be a good thing because 


regulation requires companies to use expensive 47-_ 
passenger coaches and under deregulation they could use | 
passenger vans. Let me clearly state to you that there is - 


absolutely nothing in the existing regulation which places | 


any requirements on coach size on any operator. Under | 
existing regulation, licensed operators could be running | 


passenger vans if they wanted to. 


Statements that suggest regulation requires operators to - 
use vehicles of a specified size are completely untrue. | 


Therefore, the argument that deregulation would expand 


service by replacing buses with more frequent passenger 
vans is also completely untrue. Right now, if companies 


thought they could earn more money by replacing | 


coaches with more frequent van service there is no 


regulation stopping them from doing it. But they haven’t, — 
and they won’t do it under deregulation either because it — 


doesn’t make business sense. 


Quite simply, deregulation will cause abandonment of | 
service, especially to small towns and rural areas, and | 


that service will not be replaced by buses or vans. The © 


service will just disappear as it did in the United States. 


Deregulation is not a good transportation policy for | 


Ontario. Many town councils — Sault Ste. Marie, Tim- 


mins, Barry’s Bay, St Thomas, Lakefield and others — 
have passed motions and resolutions in opposition to 
deregulation knowing the damage that could be inflicted — 
upon thern. There have been petitions, mail-back cards, © 
newspaper stories and letters to the editors. Sitting here © 
in Toronto, you won’t have seen those kinds of stories | 


because they’re not covered by our daily press. But go to 
the small towns where the weekly newspaper is read with 
the attention of the Bible and that’s where this is going 
to hurt. 

Members of the committee, this summer listen to the 


concerns of your constituents. Listen to the person who | 
runs your local bus service. Listen to the shopkeeper © 


where the bus stops or the agent who sells tickets. In the | 


last election, you didn’t knock on doors promising to 
deregulate bus service. Mike Harris never mentioned it 


and it doesn’t appear anywhere in the Common Sense © 


Revolution. 
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_ Bill 39 saves you some money by moving the cost of 
the board on to the industry, so the tax-cutting agenda 
has been served. After that, there’s no compelling reason 
to upset the apple cart any further. Don’t take on a 
problem that isn’t yours, especially a problem that’s in 
your own backyard. 

_ This was not your idea and you don’t have to feel you 
have any commitment to it. It is a trial balloon from the 
‘minister and now you are hearing the public’s response. 
I hope that after some time of reflection you will agree 
that this trial balloon should be allowed to float away. 
‘Thank you. 

Ms Martel: Thank you very much for your presenta- 
‘tion, Mr Noddle. There was one thing that I disagreed 
with in what you said in terms of making the comparison 

‘with the US and deregulation and what the costs would 
‘be here. You said, “It seems strange that if we’re trying 
to save money we’ll have to spend money to subsidize 
routes.” I can assure you that will not happen with this 
‘government. What you will see is a whole bunch of 
‘communities losing service because they have no inten- 
tion of subsidizing any of these routes. That’s part of 
what this is all about, even in terms of cross-subsidization 
for the private sector. 

Let me just go back to your concern about deregula- 
‘tion, because those of us on this side really believe this 
is what this bill is leading to. The minister’s made it clear 

in every comment that he’s made that this is the transi- 
tion process to full bus deregulation as of January 1, 
1998. “It doesn’t matter what’s happening in other 
jurisdictions. We hope they’ ll get on board and deregulate 
too. If they don’t, too bad.” 

What do you think it’s going to mean in terms of job 
loss for the people you represent if we move to a situ- 
ation, as I fully expect we will in a year and a half from 
now, of being fully deregulated here in Ontario and 
having both our neighbours in Quebec and Manitoba still 
operating under a regulatory regime? 

Mr Noddle: The best thing I can do is quote the facts 
I know, and that’s from the example that occurred in the 
United States. In 1982, there were 14,000 Greyhound 
employees; in 1987, there were about 3,200. So less than 
a quarter. 

Mr Bart Maves (Niagara Falls): You said at the start 
that you’re a partner in your industry and I know you’re 
proud of your ability to offer competitive service. If there 
were unregulated markets in Manitoba and Quebec, could 
the companies your workers work for compete in those 
open markets? 

Mr Noddle: Could we compete? On certain lines. The 
small towns and villages, no. They would have to be 
dropped; exactly what happened in the United States. 

Mr Maves: With regard to small lines, Mr Carroll had 
talked about Freedom to Move. Do you remember that? 

Mr Noddle: Yes. 

Mr Maves: Some of the communities that are men- 
tioned as losing service are Bracebridge, Huntsville and 
Kirkland Lake. We’ve just heard a smaller operator 
previous to yourself say they would actually increase the 
service in those communities. How does your position 
jibe with that? 


Mr Noddle: On either side of the coin, you will hear 
the pros and cons of either position. You’1l hear that with 
deregulation some communities will gain service and on 
the other side of the coin there will be numerous com- 
munities lose service. Deregulation would make it a free- 
for-all in a dog-eat-dog atmosphere, and then people lose 
out in the long run, as they did in the United States. 

Mr Colle: The real catch-22 in this bill is that they’ ve 
signalled Quebec to hold on to January 1, 1998. We’re 
going to deregulate. Quebec is sitting in the bushes across 
from Hawkesbury, saying: “Okay, they’re coming in here. 
They’re going to deregulate. We’re just going to pick off 
this Ontario industry.” 

Mr Noddle: Quebec is sitting on top of the world if 
we deregulate. It’s going to be a one-way street for those 
people, and Manitoba operators also. It — 

Mr Colle: Sorry to interrupt, but the only way they 
can really fix this error they’ve made is to say, “We’re 
not going to deregulate unless we get a level playing field 
with Quebec and Ontario operators get the same entry 
into the Quebec market that they’re getting into our 
market.” 

Mr Noddle: Absolutely. 

Mr Colle: And that’s not in this bill. 

Mr Noddle: No. 

The Vice-Chair: Thank you very much for attending 
this afternoon. 
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ONTARIO SCHOOL BUS ASSOCIATION 


The Vice-Chair: I would ask that Fred Thompson and 
Rick Donaldson come forward on behalf of the Ontario 
School Bus Association. Welcome to our hearing process. 

Mr Fred Thompson: Good afternoon. My name is 
Fred Thompson. I’m the vice-president of the Ontario 
School Bus Association, otherwise known as OSBA. I’m 
also the general manager of the Metro Toronto division 
of Charterways Transportation. My colleague Rick 
Donaldson is the OSBA executive director. 

The OSBA is a voluntary association representing 240 
private sector school bus companies, plus 60 school 
boards. Our fleets vary in size from one bus to 2,700 
buses. We enjoy about 75% representation of the total 
industry in Ontario. Our organization is headed by a 
volunteer board of directors. To quote from our mission 
statement, “Through advocacy and education, we strive to 
create an environment that enhances the long-term safety 
record, stability and viability of our industry.” I trust this 
will help you to put our remarks into context. 

We wish to appear before the committee today to 
express our support for economic deregulation of bus 
transportation industries in this province. More specifi- 
cally, we came to support Bill 39. We also have a few 
observations on this legislation to offer. 

In February of this year, the Ontario School Bus 
Association wrote to the transportation minister urging an 
early end to economic regulation of Ontario bus transpor- 
tation industries. By “early,” you should know that we 
supported Minister Palladini’s ori ginal target deregulation 
date of April 1, 1996. At that time, we were aware of 
requests from some charter/tour operators and scheduled 
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line run carriers for a transitional period that would allow 
a gradual adjustment to open market conditions. The 
Ministry of Transportation, working in consultation with 
industry, arrived at the interim regulatory mechanism 
ultimately described in Bill 39. 

As the school bus industry, we feel no strong need for 
such an interim regulatory mechanism. Our accustomed 
method of demonstrating how public necessity and 
convenience are served was by presenting to the former 
Ontario Highway Transport Board a contract already 
awarded by a board of education. Very seldom, once such 
a contract is produced, is our operating authority ever 
contested or otherwise called into question. 

However, we recognize merits in Bill 39 and are quite 
prepared to comply with the new legislation until January 
1, 1998. We feel the transition period will allow adequate 
time for complementary safety regulations and important 
reciprocity agreements to be completed. Of course, we 
are anticipating open market conditions after that date. 
We share the Ontario government’s view that removing 
bureaucratic red tape and barriers to entrepreneurship will 
ultimately benefit both the bus passengers and the bus 
transporters. 

Remember that school buses are to be found in virtual- 
ly every county in the province. Consider for a moment 
that school buses are historically underutilized outside of 
school hours. You will quickly realize what we realized: 
After January 1, 1998, the school bus industry will be 
well placed to extend our excellent safety and service 
record to broader community transportation needs all over 
urban and rural Ontario. 

Indeed, our industry welcomes fresh challenges and 
opportunities to compete in new markets. When all the 
safety factors are weighed, when all the costs are 
counted, our school bus operations consistently excel. For 
decades we have been the safest, most secure and most 
cost-effective transporter of students in the province. Last 
year alone, we provided over 296 million safe rides. We 
know we can maintain this enviable record. At the same 
time, we can begin to serve public necessity and conveni- 
ence in ways which would likely have remained closed to 
us under the old system of economic regulation. 

This committee may or may not be aware of the 
province’s recent community transportation review, or 
CTR, initiative. Essentially, CTR has been exploring 
ways to use existing provincially funded transportation 
resources more effectively. Making maximum use of 
investments is something we strive to do daily in our own 
Operations, so naturally the OSBA has been Supportive of 
the CTR. It is clear to us that ending economic regulation 
of Ontario’s bus industries is one step forward in realiz- 
ing the fundamental objectives of the CTR. 

There is just one word of caution we would offer you 
today pertaining to the effects of increased competition 
on Ontario’s bus industries. We do not doubt the poten- 
tial for open market conditions to better align the price of 
bus transportation with the cost of providing service, 
except in one special scenario. 

Substantial Ministry of Transportation subsidies paid to 
municipal public sector transporters have in the past 
allowed them to offer student transportation services to 
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boards of education at deep discounts. Transportation ' 


cross-subsidizes education, you could say. But of course 


the ultimate cost is borne by Ontario taxpayers who may, | 


but more likely do not, derive any direct benefit. Let me. 


elaborate on that. 


For decades our industry has observed large portions | 


of municipal public transit fleets become dedicated to 
student transportation, even though the costs of using 
those transit vehicles can actually be as much as four 


} 


times higher than for standard 72-passenger school buses . 


to provide the same service. Some municipal public 
transit costing models of which we are aware simply 


neglect to consider maintenance, administration or even. 
capital cost components adequately. Only the chronic lack 
of full-cost accounting practices by transit properties, and | 
perhaps also by the province, allows this wasteful situ- 


ation to persist. 


After levelling the playing field, because in our. 


perception that’s precisely what economic deregulation is 


going to do for bus transportation in Ontario, we urge | 


government to keep the field level. Make sure all the. 
costs to all the ministries are properly accounted for when | 
comparing public sector and private sector service | 
providers. To this end, we appeared before the standing | 


committee on public accounts earlier this year in support 


of the Provincial Auditor’s proposed amendments to— 
require full-cost accounting and value-for-money audits _ 


in the MUSH sector. 


I'd like to thank you today, members of the standing _ 
committee on resources development, for your time and 
attention. The Ontario School Bus Association supports | 
the work Bill 39 seeks to accomplish, and we’d be’ 


pleased to answer any questions at this time. 


Mr Dave Boushy (Sarnia): Could you elaborate a ! 


little more on the changes and how they reduce the red | 


tape and lessen the burden on the school bus industry? 


Mr Rick Donaldson: If I can answer that, the basic. 
elements of this package scale down the administrative | 


practices of the board. Historically, it has been that, as we 


said in our brief, once the operator presents a contract | 
signed between a board of education and the operator, | 


that is sufficient proof to allow an operator’s licence to 
be issued by the Ministry of Transportation. In essence, 
it’s a rubber stamp. We see that any administrative 
pruning of that is beneficial. 


Mr Boushy: There have been fears from the opposi- | 
tion, and I’ve heard many comments, about smaller 


operators not being able to compete with big bus com- — 
panies, which I consider you to be. Is that fear justified? — 


How do you feel about these comments? 


Mr Donaldson: I can only answer on behalf of the © 


school bus industry, and I want to make it clear that I 
am. As we say, we have operators with one school bus 


and operators with 2,700 school buses, and we don’t — 


believe it will impact negatively on those smaller oper- 
ators. In fact, we know in some communities, in Sudbury 
and elsewhere, that there are some small school bus 
operators doing many of the sort of community transpor- 
tation services that we’ve referenced in here. We don’t 
see that the small operator will be disadvantaged, and 
neither will the large operator. There are business oppor- 
tunities. 


—— 
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_ Mr Carroll: Thank you very much for your presenta- 
tion. We’re sort of falling into a mindset here that we in 
Ontario can’t compete with bus operators in Quebec and 
Manitoba. Is that a valid concern for us to have? Is there 
any reason why we can’t compete in Ontario with bus 
operators from Quebec and Manitoba? 

. Mr Donaldson: Well again, on behalf of the industry, 
I think we can compete certainly with school bus oper- 
ators in Quebec. We have a safety record, we have a 
‘system in place that is well regarded and well respected. 
‘We have good relations with our Quebec school bus 
loperators. We operate into Quebec and they operate 
across the borders, and there have been no difficulties to 
‘my knowledge. 

Mr Carroll: School buses, by the very nature of what 
they’re used for, tend to not get used — utilization is not 
100% obviously. 

Mr Donaldson: Well, it’s 100% during the terms of 
‘the contract, if you will. In other words, if you’re moving 
kids to school and home from school, it’s 100% utiliz- 
ation in that time period. 

Mr Carroll: If you were allowed to use those buses 
for more things, to compete with some other current 
operators for more business, would you see them in your 
industry become more efficient and in actual fact you 
could lower the cost of school bus transportation, which 
would inevitably lower the cost of education in our 
province? Could you see that kind of a result happening? 

Mr Thompson: I guess one response I might have to 
that is that our industry is heavily involved right now 
with the Ministry of Education and Training in terms of 
utilizing the vehicle more in a given day. Historically, 
there was the morming, the noon and the afternoon, 
whereas now the bus is being — in some cases, we’re 
quadrupling, close to 200 children in one period of time. 
The bell times are staggering. To say that they’d be able 
to become competitive in the charter market, it’s hard to 
say. Right now we’re addressing what we can do within 
the school times, what we can do to better utilize the 
vehicle for the boards of ed. Charters are sort of what we 
term as gravy. It’s incremental revenue. We’re looking at 
all of that, but right now our biggest focus is on what can 
we do with the board to make better use of the vehicle. 

Mr Colle: I’m a bit puzzled. I hear your response to 
the question from the honourable member Carroll that the 
Quebec competition isn’t a problem. My understanding of 
it is if you want to charter a line service and try to get a 
licence in Quebec, it’s almost impossible, yet they can 
come in here and get licences and operate out of Pearson 
or all over the place. They’re waiting on the other side of 
Hawkesbury to basically poach. How is it different for 
the school bus industry? You have no problems in getting 
a licence and operating and picking up passengers in 
Quebec? How is it different than — this is the first time 
I’ve ever heard this, that there’s no problem with the 
Quebec situation. 

Mr Thompson: I think what Rick was referring to was 
where we have contracts with boards of education and 
take excursion trips across Quebec or into another 
province, those communities that border the province 


from one to the other, there’s interprovincial boundaries, 
and if it’s a school trip my understanding is that that’s 

Mr Colle: But have you any licences where you can 
pick up kids on the other side of the Quebec border? 

Mr Donaldson: No. On that point, I’m aware that a 
number of our contractors do move from Ontario into 
Quebec, take students into Quebec, but we’re solely 
talking school bus operations, we’re not talking line 
carrier runs. We’re talking where a school board has 
contracted with an operator and those children may move 
into Quebec for a charter for the day through their 
school. Some may go to school across the border and 
then they come back at night. That’s the context — 

Mr Colle: No, but we’re talking about operating let’s 
say a fixed service and picking up regularly on the other 
side of the border as an Ontario-based business. It’s 
owned by an Ontario company and Ontario operated. 
They would have no problem operating on the other side 
on a regular route? 

Mr Donaldson: I can’t answer that. I’m saying solely 
for the school bus contract with boards of education, they 
move into Quebec and they move out of Quebec. That’s 
the contract I’m talking about. I’m not talking about 
scheduled line runs, I’m talking about our experience 
moving kids in and out of Quebec. 

Mr Colle: Moving but not establishing a business like 
the Quebec operators. Let me make sure we clarify that, 
because I think it’s certainly inconsistent with the reality 
of what’s happening. As you well know, the line carriers, 
the charter carriers, are being hammered by the fact that 
in Quebec they don’t allow Ontario businesses to set up 
their operation on the other side. 

There are sO many requirements and so many 
obstacles; whereas, on the other hand, we seem to have 
no obstacles to them setting and running out of Pearson 
willy-nilly. I think there are more Quebec operators out 
at Pearson than Ontario operators. I think it’s 50 Quebec 
licences and six Ontario operators out of Pearson. I just 
wanted to put that on the record, because I think it’s a bit 
misleading in terms of your sort of particular niche of 
taking students across to Quebec City and bringing them 
back, whatever it may be. I’m not sure what it is, but I 
just wanted to make sure that was clarified. 

By the way, I am glad that you are advocating the 
Provincial Auditor’s proposal to really investigate this 
whole MUSH sector, municipalities, school boards and so 
forth, where we find out exactly where tax dollars are 
going and how they’re being used in those sectors, and 
they’re more accountable. Certainly, as members of the 
public accounts committee we’ re trying our best to ensure 
that recommendation of the auditor is taken seriously. I 
think it would be part of levelling the playing field that 
private entrepreneurs like yourself have at the present 
time. Sometimes it is a bit of a disadvantage, no doubt. 

Mr Donaldson: Thank you. 

Mr Len Wood: You’re going to have to help me. I’m 
a little bit confused here. On page 6, you’re saying that 
you’re competing against the Ministry of Transportation 
that is subsidizing municipal bus lines. In my community, 
and a lot of other communities that I know of around 
Ontario, the school bus industry is 100% subsidized from 
the Ministry of Transportation or from municipalities. In 
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my community they collect 60-40. It’s all taxpayers’ 
money that is being used to pay for the school buses that 
are out there, although you sign contracts with the school 
board. 

What is the difference? You’re getting 100% subsi- 
dized from the taxpayers in the province either through 
collection of school taxes at the local level or through the 
Ministry of Education transporting them. Municipal 
school buses are being subsidized by property taxpayers, 
the Ministry of Transportation, and they’re also being 
subsidized by paying 50 cents or $1 or whatever. You’re 
saying you want to go out and compete with one group 
that is being subsidized partially when you are being 
subsidized 100% by the taxpayers in the province. I just 
want to get some clarification. I’m confused. 

Mr Donaldson: | think, first of all, I take offence; 
we’re not subsidized. We provide a service, and boards 
buy the service. There’s a difference between a subsidy 
and a contract price. Our contracts are — 

Mr Len Wood: It’s taxpayers’ money in the province. 

Mr Donaldson: Yes, it’s taxpayers’ cost, but it’s not 
a subsidy, and I’d be glad to send you a submission that 
we made to the Minister of Finance. There’s quite a 
difference between a hidden subsidy and a contracted 
cost, where the price of the service equals the cost. If 
everybody were to do that on the municipal sector side, 
I think you’d save an awful lot of money. 

Mr Len Wood: But the point I wanted to make is — 
and I know Ms Martel’s got a question — as far as I 
know, school buses are 100% subsidized by the taxpayers 
in this province either through property taxes or through 
transfers from the province, as well as municipal buses 
are supported three ways: by individual fees, by the 
municipal tax levels and by transfers from the Ministry of 
Transportation. You’re saying, from what I can gather, 
during the off months you want to be able to go out and 
compete with the other ones after being subsidized for 
eight or 10 months of the year 100% from the province; 
you want to compete with the private sector. 

Mr Donaldson: Well, Mr Wood, if I had half an hour 
I'd love that half an hour to talk 
Mr Len Wood: I need that clarification because — 

Mr Donaldson: I'd be glad to send you a submission 
we made, which explains it. The Ministry of Education 
provides grants to school boards to purchase transporta- 
tion services. 

Mr Len Wood: Yes, exactly. 

Mr Donaldson: So it’s all coming out of the taxpayer. 
It’s a grant, it’s not a subsidy. It’s a grant. 

Mr Len Wood: Same thing. 

Mr Donaldson: No, it’s not, with due respect. 

Mr Len Wood: It’s taxpayers’ money. 

Mr Donaldson: It’s taxpayers’ money, but there is a 
difference between a hidden subsidy and a service 
provided at full cost; and I’d be glad to send you some 
material which will explain that. 
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Mr Len Wood: When Mike Harris campaigned he 
said, “There’s only one taxpayer.” So the taxpayer’s 
putting money into the Ministry of Transportation, they’re 
putting it into the Ministry of Education and they’re 
feeding it out. They give you 100%, and the other buses 
they only give 40% or 50%. You’re saying, I get 100% 





for looking after all the school buses, now I’d like to 


compete with the private sector or compete with the mun- . 
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icipalities and take away their business during the time > 


you’re not busy. That’s the impression I’m getting here. 


Mr Donaldson: No, again, the contract is only for. 


transportation to and from during school hours. 

Mr Len Wood: Yes, exactly. 

Mr Donaldson: So the buses could be used outside of 
those hours. 


Mr Len Wood: Yes, use taxpayers’ money, compete | 


in the private sector. 


Mr Donaldson: I’d remind you of a statistic that in| 
the last three years there’s been a $130-million reduction | 
in the student transportation budget from the province. . 


We’ve still been an efficient operation. 
Ms Martel: I think that — 


The Vice-Chair: I’m sorry, the time has expired. I’m . 


sorry you didn’t get to share the time there. Thank you 


very much for coming this afternoon and making your | 


presentation. 


PENETANG-MIDLAND COACH LINES LTD 


The Vice-Chair: I would ask that Penetang-Midland 


Coach Lines represented by Brian Dubeau come forward | 
please. Good afternoon, Mr Dubeau. Welcome to our 


hearing process. 


Mr Brian Dubeau: I appreciate the opportunity to 


appear before the committee on deregulation. I have 


prepared a portfolio for you, and I’d just like to step you | 
through it. I’m here to answer questions regarding our | 


company’s position and where we see the deregulation 
going in the bus business in the future. 

First of all, our company is 129 years in the same 
family, the same business, in the transportation business, 
originating in Penetang. Over the years, we have grown 
to serve various parts of Ontario. 


a 


We employ approximately 650 people. The Dubeau | 
family are basically the shareholders of the company, and — 
I’m only one compared to six others. If you look on the — 
front of the brochure, the fellow driving the stagecoach | 


is my uncle Jumbo. He’s passed away. The fellow on the 
right is my father and the fellow looking out the window 
is my son. He’s in the back of the coach. 


Our company, PMCL, to be able to sustain in a market — 
today, to be able to branch out and to do different aspects — 


of transportation, our business is made up of different 


divisions. Our head office is in the town of Midland. Our — 
branch offices are in Toronto, Barrie, Collingwood, 


Orillia and Elmvale. 

The company is made up of charters and tours, primar- 
ily operating anywhere in the province of Ontario, 
anywhere in the dominion of Canada and all points in the 
United States. 


Under municipal transit contracts, our company oper- | 


ates the city of Barrie transit contract, the city of Orillia, 


the town of Midland and the town of Collingwood. The | 
reason I’m giving you this is because it all fits. You’re 
looking at a mixed operation. To make it fit in this — 


business today, you have to have a mixed bag of goods. 

The transit operations are operations that the city own 
the buses and we operate the contracts for the respective 
municipalities. 


15 MAI 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-823 





_ School contracts is another part of our business where 
we operate school contracts for the following boards as 
listed, anywhere from Simcoe county right through to 
Metropolitan Toronto. 

Transport Canada contracts Pearson airport, terminals 

1, 2 and 3, under Transport Canada. 
_ T’ve enclosed for you a green document that represents 
our intercity schedule services. I’d just like to step you 
through this because our company is primarily a rural 
Ontario company. 

When I say rural Ontario, I look at the fact that the 
services we operate are vital services. The routes we’ve 
taken over in the last few years — we’ve expanded our 
routes, we’ve gone through the application route, made 
application to prove public convenience and necessity. 
That’s all we know: proving public convenience and 
necessity. 

The main core of our routes is Toronto, Barrie, Orillia, 
and I must say before we go any further that the routes 
we basically are operating are routes that have been 
disbanded by other operators. I use the Toronto Transit 
Commission, which operated the routes in conjunction 
with Gray Coach Lines. While we were operating our 
‘own routes down the backroads, we then got into the 
‘main corridor route, which I refer to as the Toronto- 
Barrie-Orillia corridor, which is the main trunk. 

Just recently another route we have taken over is a 
route that was dropped off by the Ontario Northland 
Transportation. They dropped service into Port Carling 
and Bala this year and we now operate services into Port 
Carling-Bala. These are routes that we have built on other 
people dropping. 

The Toronto-Barrie-Midland-Penetang route is another 
ex-Gray Coach route, again in our backyard. Toronto- 
Barrie-Collingwood-Owen Sound is another route 
dropped by another carrier, which was Gray Coach Lines. 
Toronto-Bolton-Alliston-CFB Borden is another route that 
was dropped by Gray Coach Lines. 

GO Transit put services into the communities of Bol- 
ton, Vaughan, Caledon, and then dropped those services. 
Even while we were competing, they competed against 
us. They now have dropped those services. GO Transit 
has also dropped services in the area of Uxbridge. Private 
operators have gone out and picked up those routes. The 
routes of Owen Sound over to Southampton-Port Elgin- 
Kincardine have been dropped by various bus companies 
over the years over there. 

We have put a network together that works. Our 
network is important to us, and deregulation will hurt our 
company. 

Another part of our business boils down to transporta- 
tion and tourism. Over the years we have developed a 
tourism business of cruise boat operations, the PMCL 
30,000 Island Boat Cruises at Midland. This cruise boat 
fits in with our marketing of the province of Ontario. The 
Miss Midland carries approximately 40,000 passengers in 
the months of May to October. It fits and is part of our 
transportation and tourism plan. A new boat we’re 
building for the city of Barrie this year is the Serendipity 
Princess, which will be a 250-passenger paddle-wheel. 
Again it fits. 


I would like to look at the unfair competition that our 
company and I think other companies that operate in the 
province of Ontario have to face. Over the years, as I’ve 
mentioned to you, we competed heavily with Gray Coach 
Lines, which was a subsidized company, and even today 
we’re doing the same thing with Ontario Northland. 
Contrary to Ontario Northland’s opinion, Highway 7 is 
not the boundary for northern Ontario. Northern Ontario 
is northern Ontario. Even though they bought the routes 
from Gray Coach Lines and paid excess dollars to 
maintain a presence, a connection from Toronto to North 
Bay and Toronto to Sudbury, today we are sharing the 
corridor with Ontario Northland between Toronto, Barrie 
and Orillia, where each company is picking up each 
other’s tickets and so forth. 

Should deregulation take place, you will see that 
competition will control the movement of people. Compe- 
tition will be that people will not be able to honour each 
other’s tickets and people will be stranded. When we 
competed with Ontario Northland, they tried to exercise 
their strength and they failed. Competition doesn’t scare 
us. We’ll compete with anybody. But there was a prob- 
lem on tickets, the freedom of movement where people 
can take one bus between one point and honour on the 
next bus where it’s another carrier. This company tried to 
restrict the movement of people. The minister at that 
time, Ms Martel I believe, took a position to set them 
straight and I appreciate the effort that she did at that 
time. 
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Deregulation hits. You’re going to see a restriction of 
people moving between point A and point B because a 
company will not honour tickets. There are only so many 
carriers in the bus business today operating intercity 
routes. 

I look at the GO Transit operations, heavily subsidized 
operations, again impeding the operations of private 
carriers. I’m not here to bash government. I’m just here 
to tell you my thoughts on how to save dollars and where 
there’s contracting out, we as private operators are 
capable of doing that because we do transit operations. 

I use Barrie as my backyard because I know the 
operations well. I don’t go to sleep without looking at 
schedules. For instance, you have the Ontario Northland 
operating commuter services between Toronto and Barrie, 
totally uncalled for. Highway 7 does not dictate northern 
Ontario. They are losing dollars the way they operate, but 
you cannot get that through to the government as to how 
they operate. Look at GO Transit. They operate in 
competition with Ontario Northland on commuter services 
between Toronto and Yorkdale, Toronto and Union 
Station. Again, they compete with themselves. 

The point I’m trying to make is that we believe 
deregulation will hurt our company, will hurt the 
travelling public. Our feeder routes between Barrie and 
Midland and the spurs of Barrie, Collingwood, Owen 
Sound to Kincardine are marginal routes. They carry few 
people. The aspect of operating a large bus compared to 
a small bus does not buy. We have operated those small 
buses before. Your cost of operation is there, and the idea 
that small bus companies with vans will feed larger bus 
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companies will not happen. You may think it is, you may 
be told it is, but it will not happen. , 

The system that is in place in Ontario today is what 
you have. The carriers that are out there that want to 
serve the public on point A to point B are in place. Our 
company was not part of the MICO group, for unknown 
reasons. Maybe they didn’t like the style of operation, 
maybe they don’t like how we do things. Maybe I don’t 
believe in the philosophies of the MICO group, but I do 
believe in the fact that rural Ontario will be affected. You 
will see companies like ourselves, companies like the 
major carriers are going to protect their main-line hauls, 
the main points, the main cities. 

If you look at dormant licences, Greyhound, Voyageur 
Colonial and Ontario Northland, if they really wanted to 
go out and serve rural Ontario, they have the opportunity. 
They have licences today but they’ve dropped them. 
They’re primarily interested in point A to point B, half- 
load, full loads or whatever. 

I could go on, but I think you may have some ques- 
tions to ask me and I’m here to serve you the best I can. 

Mr Colle: Just quickly, to summarize, Mr Dubeau, 
you’re a free enterpriser. You’ve been taking over routes 
that other big companies have got rid off. You’ ve created 
this network with basically no government help. You’ve 
provided the service. I see everything from Loretto to 
Minesing, Elmvale, Stayner. You’re all over the place, 
and you’ve done this on your own. You’re also con- 
cerned about competing with government-subsidized 
operations like Ontario Northland and GO. 

Obviously you are typical of what this government 
wants: free enterprise, rugged individualism, get out there 
and do it for yourself. You’ve done that. Yet you believe 
that deregulation is really going to hinder you who 
basically have a proven track record of doing it on your 
own without government help. Do you want to just 
quickly restate that to make clear how that’s going to hurt 
you? 

Mr Dubeau: What you’re going to find is the fact that 
the cross-subsidy principle, which maybe you’ve talked 
about before, the cross-subsidy principle of charters and 
cross-subsidizing line run services — the main markets 
are markets of high populations. People who want to get 
into the bus business today are not interested in getting in 
the line run business. They’re interested in getting into 
the charter coach business primarily. 

However, you have these people on the fringes outside 
of Toronto where if the government agencies would open 
up their doors and let private enterprise share, whether on 
a contracting basis — I don’t think I’ve answered your 
question, because I’ve always been a poor listener, but I 
hope I have. 

Mr Colle: What I think isn’t clear, though — 

The Chair (Mr Steve Gilchrist): Mr Colle, our time 
is up for that rotation. We’ll move on to the third party. 

Ms Martel: I was interested as I was listening to you 
talk about the routes that had been dropped by other 
carriers that were subsidized, which is a bad word some 
days in this committee, and picked up by you, and how 
you ran even in competition with some of these groups 
and picked up those lines, I could see my colleagues 
across the way saying: “This is exactly the reason why 


we need to have deregulation. Here it is. Here’s a classic 
example of the people who are going to walk into this 


market and make things operate and provide service.” 


Then all of a sudden you said, and I quote, “Deregulation 
will hurt our company.” 


I need you really to expand on this, because you just | 


blew the air out of all their balloons over there. You’re 


the person they’re looking to to say why deregulation is | 
going to work in this province, yet you, as an experi- | 


enced operator, one who doesn’t get a government 


subsidy, one who has competed against government - 
carriers and has still continued to capture that market, 


don’t want deregulation. Why is that? 


Mr Dubeau: Because of the fact that the routes we | 


operate are marginal routes. I look at the spurs from | 
Barrie up to Collingwood-Owen Sound; those routes are | 
marginal routes. We rely on some cross-subsidy, what- | 
ever it is. We don’t need protection, but there is some — 
cross-subsidy. If we start seeing van pools, if we start — 
seeing small vehicles competing against us in those. 
corridors, what’s the first thing we’re going to do? We’re | 
going to protect our main corridor routes. I’m trying to 


protect the route system we have put in place. 


We’ll compete with deregulation if they open it up, but 


just because you go out and compete doesn’t mean you’re 
going to be profitable. We will protect. We are not afraid 
of deregulation. However, the fact is you may say, “The 
sitting group over here is the type of guy we want,” but 
I don’t believe that. I go back to the fact that the govern- 


ment, operating the services that they do, could very | 


easily open up the markets for the private operations on 


contracting out. The routes we have are marginal routes. | 


I look at the services we need, some assistance, some 
assurance, number one. If deregulation goes out, we are 
going to say to ourselves, do we really need the cross 
east-west service? But if it does go out, we’re prepared. 
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Mr Joseph N. Tascona (Simcoe Centre): Thank you, | 
Mr Dubeau, for coming down from Penetang to join us © 
today. You said you had picked up routes that had been | 


abandoned by the bigger firms. My question is, if it was 
profitable for your firm to do that, as a smaller bus line, 
to take over these routes, why wouldn’t it, for firms that 
are smaller than yourself, be in their interest to pick up 
smaller abandoned routes that will result as you said? 


Mr Dubeau: Good question. If you look at the points 
that we operate, they’re mixed services. We have schoo! — 
bus operations, we have transit operations, we’ve got 
package tour operations, we have tourism boat operations | 


all mixing together. You need a mix to get the product 
sold. If somebody on their own is going to operate a sole 
bus system, they will not survive. You need a mixed bag 
of operations to make it work. 


Mr Tascona: With respect to the safety issue, certainly — 


the government’s role in terms of protecting safety in this 


industry is not going to change by this bill, but do you © 


think it’s better for the government to use its scarce 
resources to enforce a system of market entry control that 
is arguably burdensome and onerous on both government 
and industry? 


Mr Dubeau: Market entry control, whether it be from | 
the outside province of Quebec or the United States, | 
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‘they’re just licking their chops to get at us. They’re 
licking their chops to get at the Ontario operations’ high 
‘population centres. 
_ I want to just go on to the safety aspect. Operators 
today are waiting out there with 23- and 24-year-old 
vehicles to put them into the market. The buses we’re 
buying today are costing us $475,000. They’ll go and buy 
a used bus, and we are operating under regulations of 
-CVOR and the safety and insurance levels and so forth. 
Talk about $2,000; $2,000 today is like a ticket between 
Penetang and Midland when it comes to insurance. You 
want to put some teeth into insurance, look at somewhere 
in the $15-million range and see how many people want 
to get into the business. 
_ There are school boards out there today — there are 
contracts that are given out by municipal transit oper- 
ations where they’re saying millions of dollars are up 
_ front before you get into it. Some of them are not getting 
into it because of the fact it’s a fly-by-night operation. 
_ You’ve got to be concerned with regard to safety. It’s 
a big item. One person just two days ago said, “I was 


waiting for deregulation to come in on April 1 because I 


went out and bought a bus 23 years old.” 
Mr Tascona: Arguably, those buses have to be 


inspected before they get on the road though. 


Mr Dubeau: They have to be inspected — 
Ms Martel: If you have MTO staff. 
Mr Tascona: Ms Martel, you’re not answering 


questions so don’t interfere. 


The Chair: Mr Tascona, we’ve used up your time 


allocation as well. 


Thank you, Mr Dubeau. We appreciate your taking the 


| time to come and make a presentation, and particularly I 
appreciate your rescheduling yourself to accommodate the 
cancellation we had. 


Mr Colle: He’s always on schedule. 

The Chair: Thank you very much for coming in to see 
us here today. 

Mr Colle: When does that boat leave Midland there, 
the first one? 

Mr Dubeau: It started today, but you’ ve got to look at 
this new boat we’re putting in to Barrie. That’s the one 
that’s going to be the eye-catcher, guaranteed. I say to Mr 
Tascona and all you people from northern Ontario, you 
go through that direction, so stop in. 


UNITED TRANSPORTATION UNION 


The Chair: Our next presentation will be from the 
United Transportation Union, Mr King and Mr Tessier. 
Good afternoon, gentlemen. Welcome to the committee. 

Mr Glenn King: Good afternoon, Mr Gilchrist and 
members of the standing committee. I’m Glenn King, 
secretary of the Ontario legislative board, United Trans- 
portation Union. With me today is Guilles Tessier, 
alternate legislative representative, Local 1161, United 
Transportation Union. We are both presently employ- 
ed — and maybe I should put my head down after the 
previous presentation — by Ontario Northland Transpor- 
tation Commission. 

On behalf of the United Transportation Union, I would 
like to thank the resources development committee for the 
opportunity to provide input on Bill 39, An Act to amend 


the Ontario Highway Transport Board Act and the Public 
Vehicles Act. 

As secretary of the Ontario legislative board, I’ve been 
afforded the opportunity to speak to you today on behalf 
of the 2,900 rail and bus members we represent in the 
province of Ontario. Presently we have members operat- 
ing municipal bus service in Sault Ste Marie, intercity bus 
service along the Highway 11, 69 and 144 corridors and 
interprovincial charter services. 

I wish to make it quite clear to the standing committee 
that the United Transportation Union supports many of 
the initiatives of Bill 39, but we are totally opposed to 
the government’s intention to fully deregulate the bus 
industry in 1998 or any move to abolish the Ontario 
Highway Transport Board. 

It would be appreciated by our organization if the 
standing committee would consider our suggestions and 
amendments as presented today. The UTU wishes to 
suggest that a purpose clause be considered as an amend- 
ment to the OHTB Act in order to enshrine the continu- 
ation of service to smaller communities. Ultimately, a 
purpose clause would set the parameters for the operation 
of the board. We feel that our amendment should be 
noted as section 1 of Bill 39, and we suggest that it be 
worded in the following manner: 

“The Ontario Highway Transport Board exists to 
protect the transportation interests of smaller communities 
and ensure the greatest level of service possible from 
commercial use of public highways.” 

We believe a purpose clause is a clear mission state- 
ment that the OHTB is responsible for defending the 
interests of citizens and smaller communities in this 
province, ensuring that service is a priority and the 
travelling public has an opportunity to commute in a 
comfortable and efficient manner. 

If it would suitable, we have in our brief provided a 
presentation which is along the lines of what the Amalga- 
mated Transit Union has presented today, and with due 
respect to the Chairman, we’d like to just move on to the 
end of our presentation. I think you understand our points 
and what we would like to see amended. We hope that 
you will consider those recommendations when you do a 
clause-by-clause review of the bill. 

To commence on page 3, fourth paragraph, as we 
stated above, the United Transportation Union is 
adamantly opposed to bus deregulation. Mr Palladini has 
indicated that the Ontario government is committed to 
eliminating red tape and reducing regulatory burdens in 
this province. He feels that continued economic regula- 
tion of the intercity bus industry represents a barrier to 
job creation, economic growth and investment in this 
province. 

In a fully deregulated environment, any operator will 
be allowed to start up a bus service, with safety and proof 
of insurance being the only criteria for licensing. It is still 
not confirmed as to who would take over the OHTB’s 
regulatory authority and ensure that provincial safety 
standards and regulations will be adhered to. 

It should be recognized by this committee that the 
OMCA is clearly divided over the issue of bus deregula- 
tion, as you’ve heard today, and has attempted to lobby 
the Minister of Transportation. They have suggested 
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legislative changes, but to this point in time there has 
been no direct change in government direction. “ 

If the bus industry is deregulated, many communities 
in northeastern Ontario could incur a loss of service. In 
a deregulated environment, the provision of bus service 
will be driven by market forces. This move will result in 
a no-demand, no-service scenario, much like what we’ve 
seen in the airline industry and in northern Ontario with 
the loss of norOntair. Furthermore, there will be no 
requirement to prove public necessity or convenience. We 
feel there will be a scooping of Ontario Northland’s 
prime runs by outside carriers, which will increase in a 
deregulated environment, and further service cuts to 
northern communities will occur. 

If Ontario moves to a fully deregulated environment, 
the competition for charter business will be intense, and 
our carriers will be operating at a disadvantage. Carriers 
that previously had no charter rights in Ontario will have 
full rights to compete with Ontario’s currently regulated 
carriers, while still enjoying protection in their home 
jurisdiction. We’ve seen the results of this in the United 
States over a 10-year period, from 1982 to 1992. During 
the Reagan era, 7,000 communities lost their regularly 
scheduled bus service. We feel that there are upwards of 
possibly 170 communities in Ontario that could lose their 
regularly scheduled line services. 
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Due to the above concerns, the United Transportation 
Union has made presentations to municipal councils and 
we have been granted resolutions from the communities 
of Sault Ste Marie, Timmins and Kirkland Lake. There is 
one provided from the town of Warren, a community that 
is west of North Bay by about 50 miles. I just received 
that this morning and I hope there is a copy for every- 
body. 

As a point of interest for the committee, the town of 
Warren is most concerned. They are not a regularly 
scheduled bus stop. They are a flag stop. They have been 
in contact with Greyhound to look at setting up a depot, 
and Greyhound has come back to tell them that until the 
issue of deregulation is solved, there will be no regularly 
scheduled stop in the town of Warren. 

On May 10, 1996, we attended the Federation of 
Northern Ontario Municipalities conference in North Bay. 
At FONOM we received a unanimous resolution to 
Oppose intercity bus deregulation, and a copy of that 
resolution is attached for your information. 

On numerous occasions the present government has 
indicated in the Legislature that bus deregulation is a 
viable option for Ontario. We request that you listen to 
the travelling public and municipal leaders. They have 
been instrumental in supporting this government. Please 
acknowledge their direction. 

The Chair: Thank you very much. You’ve allowed 
about four and a quarter minutes per caucus. The ques- 
tions this time will commence with the third party. 

Ms Martel: Let me start with FONOM. Maybe you 
can just explain to the committee how many municipal- 
ities that involves, because that is certainly an important 
body to have spoken to and have gotten a resolution 
from. 

Mr King: Actually, we ran a display booth at 
FONOM, the Federation of Northern Ontario Municipal- 


ities. There were 160 delegates present from the commun- | 


ities in northern Ontario, and that conference was held in 


the Best Western at North Bay on the 9th, 10th and 11th. 


last week. It was most interesting. In talking to many of 


the delegates, they do not have an understanding of what | 
this government is proposing by throwing out a balloon | 


regarding bus deregulation, and they were also concerned | 


at their lack of opportunity to provide input into Bill 39, 
Ms Martel: What does bus service mean in northern 


Ontario? You can appreciate that the northern members | 
who have been on this committee spoke at great length in ; 
opposition to bus deregulation. We spoke about it in the - 
context of this bill, because we certainly believe that is ° 
exactly where this bill is leading, and the minister has | 
made that point abundantly clear, but we’ve also tried to | 
point out from the communities that we represent why > 
having adequate, regular, scheduled bus service is terribly _ 


important in our part of the province. Given that you 


work in this industry and you deal with these folks, 


maybe you can describe it better than we. 


Mr King: Certainly. When we lost our — and I’m. 
talking along the Highway 11 corridor now, and it’s” 
much the same in western Ontario with the loss of rail . 


services. The federal government was quite effective in 
indicating and lobbying that northern communities were 
overserviced with rail, bus and plane. We’re coming 
down to an issue now where possibly the bus might be 


the only viable means of transportation for most people. 
in those communities. In northern Ontario we’ ve seen the . 
recent loss of norOntair. There have been contracts go_ 
out to try and alleviate that problem, but there are still 


difficulties in awarding those contracts. 
A community much affected is Kirkland Lake, which 


is north of North Bay by about 130 miles. They’ve been . 
successful in having an air carrier come in and service — 
their community, being I believe Bearskin, but they’re | 


still under the onus that it’s ridership and if the demand 


isn’t there, they’re not going to have that service. This is. 
a big bus community too. They’re most concerned about | 


what’s going on here. 

Mr Len Wood: Just briefly, I also attended FONOM 
in North Bay last Thursday and I can vouch for the 
anxiety that there was no consultation, there were no 
discussions whatsoever in bringing in Bill 39 and saying, 


“We know everything and this is what’s going to hap- 


pen,” and railroading it through. 


Just going back a little bit on norOntair, last Thursday 
was a good example. When you don’t have norOntair | 
service, it costs an additional $500. I could not get out of — 
North Bay going north unless I flew back to Toronto and | 


then from Toronto flew over top of North Bay to get into 
Timmins and then in turn get in there. So just by what 
the government has done, it’s added an extra burden of 
$500 or $600 on to the individual. Some of them can’t 
afford it. I’m fortunate that the taxpayers are subsidizing 
me and my transportation and I’m able to do it. 

As far as the question is concerned, do you feel that 
the next step is that we might lose the bus, the Ontario 
Northland bus, with deregulation? 


Mr King: Our carriers are all concerned about a | 


deregulated environment. There’s going to be a lot of 


competition. If you take communities along the northern — 
Highway 11 corridor, we touch very closely with the 


115 MAI 1996 COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-827 





province of Quebec. Kirkland Lake is one of them. We 
‘have concerns that they’ll be coming in out of Quebec 
and cherry-picking our routes there. 

_ Mr Carroll: Mr King, are you familiar with the 
‘Freedom to Move organization? 

_ Mr King: Yes, I am, sir. I work very closely with that 
coalition. 

Mr Carroll: Then obviously you’re aware of this list 
‘of 170 threatened communities. I’d just like to ask you a 
‘couple of questions about that. There’s quite a range of 
‘places on here, places like Armstrong in the north; the 
‘town of Wallaceburg in my riding has got 12,000 or 
13,000 people in it; the town of Leamington, 12,000 or 
13,000 people; Port Perry, which is basically a suburb of 
Oshawa — they probably wouldn’t like me to say that. 
Can you tell me based on what evidence this list was put 
together? 

Mr King: That was a selection of communities based 
on, from what I understand, looking at schedules, and I 
would say that some ridership figures were looked at. A 
lot of those communities, sir, have ridership where we 


Mr King: No. We’ve said they could lose them. I 
think if you look at the evidence that has been provided 
from the communities in the United States, we’re very 
concerned about where the transportation industry is 
going in Ontario. Being out there with the travelling 
public, we want to see the people transported around. 

Mr Guilles Tessier: I think you also have to realize 
the number of towns that would be affected that are not 
on this list. Those have to be taken into account as well. 

Mr Carroll: On what basis, though, sir, would you 
have them on the list? 

Mr Tessier: I can tell you right now that between 
Sudbury and North Bay, for instance, which is the Trans- 
Canada Highway, the ridership really isn’t there. If any 
company could run non-stop through them, they probably 
would because it would save them time and money. 

Mr Carroll: Would you not agree with me, sir, that 
the operators who are running the routes are the best 
judges of whether or not the route will continue to be 
viable? Do you not agree with that? 

Mr Tessier: I personally think, especially in northern 


draw four or five passengers out of them. Those are the 
communities that are in jeopardy here. When you’re not 
running a half-filled motorcoach, you’re not going to be 
making any money at it. That’s the concern. 

Mr Carroll: So it’s just kind of anecdotal evidence 
that put this list together. 

Mr King: Yes. 

Mr Carroll: One of the places that’s on here is 
Kirkland Lake. You made reference to Kirkland Lake, 
and Kirkland Lake has passed a motion; their town 
council has passed a motion. Yet Mr Walsh, who owns 
the bus company that services Kirkland Lake, told us 
quite emphatically that deregulation would have absolute- 
ly no effect on his company’s ability to service Kirkland 
Lake. 

Mr King: Is that right? 

Mr Carroll: What basis do you have to refute the man 
who is providing the service now? On what basis do you 
say that, no, that service will be discontinued? 

Mr King: I think if we look at what the government 
is proposing and if I go up there and buy myself a 
minivan, I’m competing in Mr Walsh’s environment, and 
that’s what concerns us. If he’s not concerned about 
deregulation, I would think he should be. 

Mr Carroll: Is there any possibility that what we have 


here on behalf of your organization is an element of 


fearmongering designed to protect the jobs of the union- 
ized workers? 

Mr King: No, sir. 

Mr Len Wood: It’s fearmongering on the part of the 
Tory caucus. That’s what the fearmongering is. 

Mr Carroll: I’m asking him the questions, Mr Wood. 

Mr King: No, I don’t think it is, sir. I don’t know of 
anybody today who isn’t concerned about their job. No 
job is guaranteed here. 

Ms Martel: Especially with this group. 

Mr Carroll: On what basis then can you justify 
circulating this list — and you’ ve admitted it comes from 
just anecdotal evidence — telling people these 170 
communities are going to lose their service if we proceed 
with deregulation, if it’s not fearmongering? 


Ontario where, like we said, bus service is a crucial 
service because it’s the only means of transportation for 
seniors and students to get home on weekends, if you 
read the whole fact sheet, you’ll understand our whole 
point behind Freedom to Move. 

Mr Carroll: But this, I submit, is fearmongering 
designed to protect union jobs. 

Mr Tessier: Absolutely not. 

Mr Carroll: That’s all, Mr Chairman. 
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Mr Dwight Duncan (Windsor- Walkerville): Would 
you agree that protecting union jobs in the province is a 
noble and worthy endeavour? 

Mr Tessier: I would think that any job we protect in 
this province, whether it be union or non-union, is 
important. 

Mr Duncan: Absolutely. Talk to me a bit about the 
economics of transportation, particularly in the north, and 
indeed in towns like Wallaceburg and Leamington, which 
I too am familiar with. My understanding is that a carrier 
like Mr Walsh, their first objective is profit, and properly 
so. It’s my understanding that a number of these lines, 
without the regulatory protection, would not be profitable. 
Would that be your view? 

Mr Tessier: Yes, generally through the way licences 
are awarded, the smaller communities are covered in 
service agreements for more profitable runs. 

Mr Duncan: So that we in effect use the leverage of 
the profitable runs to ensure that those communities that 
can’t be profitable on their own, like Wallaceburg and 
Leamington, very important towns in this province — we 
use the leverage associated with the more profitable runs 
to subsidize those towns that would not be profitable on 
their own. 

Mr Tessier: Yes. 

Mr Duncan: Would it be your view, given your 
experience in the industry, that the regulatory climate that 
has developed over the years, I suppose, has served us 
well? 

Mr Tessier: Yes. 

Mr Duncan: Are there other ways of amending the 
regulatory climate we’ve talked about that you think 
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could enhance service and profitability, and would you 
expound on that a bit? ; 

Mr Tessier: I think anything that gives the carrier 
flexibility to set up a run or drop a run, if we’re looking 
at fees — when you’re looking at setting ticket prices and 
that, I believe the carriers need that flexibility and to not 
be running back to a regulatory body to get that approval 
so they can do it. 

Mr Duncan: And your union and others would be 
prepared to work cooperatively to find those kinds of 
regulatory changes that would make Ontario more 
competitive and at the same time protect those vulnerable 
communities like Wallaceburg that will stand at least 
some chance of losing their service? 

Mr Tessier: Sure. We’re willing to work with any- 
body. We’re out there. 

The Chair: Mr Tessier, Mr King, thank you very 
much for taking the time to make a presentation before us 
here today. We appreciate you coming in. 


TRANSPORTATION ACTION NOW 


The Chair: Our next group is Transportation Action 
Now. Good afternoon. 

Mr Stephen Little: We have circulated two presenta- 
tions because ours is basically in two parts, and we will 
be reading from parts of them, so I urge all the commit- 
tee members to read the entire submission to capture the 
full flavour of what we hope to be able to capture 
concisely right now. 

Thanks for the opportunity to be able to present to the 
resources committee on this very important subject. I 
bring regrets from the acting executive director, Janice 
Tait, who unfortunately had a family emergency. My 
name is Stephen Little and I’m a member of the board of 
Transportation Action Now. I represent the board mem- 
bers of the organization, a coalition of nearly 100 organ- 
izations in Ontario supporting accessible transportation 
for the over one million Ontarians with disabilities, as 
well as those ambulatory disabled seniors who cannot 
drive or have no access to a car. 

Our organization has been advocating for accessible 
transportation since 1985, but there are many of our 
constituents who have been lobbying for access since the 
early 1970s. Two of these people, Jean and Lew Blan- 
cher, are here with me today. In addition, our legal 
counsel, David Baker, will speak to you about the 
situation with respect to the federal regulation on accessi- 
bility on intercity buses. 

Jean and Lew Blancher complained to the Ontario 
Highway Transport Board in 1974 that they were refused 
passage on an intercity bus because they were unable to 
board independently. Their lawyer argued before the 
OHTB that bus companies had an obligation to carry 
people who paid for a ticket and were not drunk or 
disorderly under section 15 of the Public Vehicles Act. 
The board agreed with this argument and asked bus 
companies as a condition of licensing to make provisions 
for the carriage of people with disabilities. That order has 
never been carried out. 

From our point of view, the two levels of government, 
federal and provincial, are playing a game of hot potato 
where each side is trying to pass off responsibility to the 


other for the issue of accessibility. The Advisory Com- 
mittee on Accessible Transportation, which advises the 
federal Minister of Transport, met recently with the bus 
industry to try and work out some form of voluntary 


standards, but there has been no progress. So we have the - 


situation in Ontario where Greyhound and Trentway- 
Wagar are making some effort to provide access, while 
Voyageur, PMCL and GO Transit, the bus part, do 
nothing. 

With deregulation, we anticipate a situation where 
many people with disabilities or those without a car in 
smaller towns and cities in Ontario will have no option at 
all to travel outside their community. Leaving accessibil- 
ity to the private sector will not work, as we have seen 


by the reluctant performance of some members of the bus - 


industry to date. 


Prior to his election as Premier, Mike Harris stated in 


response to a written question from our organization that, 
“A Harris government would work to ensure that all new 
intercity buses purchased in Ontario are fully accessible.” 


| 
| 


My questions to this committee today are: Does the) 
Mike Harris government support the integration of people | 
with disabilities into the mainstream of Canadian life? If. 
sO, aS part of that commitment, will you ensure that. 
barrier reduction in bus transportation services for 


persons with disabilities will occur? How can you ensure 


this will happen except by regulation, not by deregula- 
tion? If the Harris government does support barrier-free. 


bus transportation, will the minister affirm in Bill 39 that 


the Ontario government will ensure that persons with | 


disabilities are accommodated? 


If the government is interested in economic growth and | 


investment, excluding a large number of people from this 


form of transportation seems to run contrary to that | 
commitment. Many people in Ontario need accessible. 


intercity bus services to get to school, employment, 
hospital and medical appointments as well as social and 


familial activities. All of these activities promote growth | 
and enhance the quality of life for the citizens of this. 


province. 


The future of intercity buses in Ontario has now 


become a lottery. Accessible service is even more 


problematic. If you need accessible transportation, you 


are in double jeopardy with this new legislation. 
Through this committee, we urge the Minister of 


Transportation to (1) commit his government to the 


principles of integration into the mainstream of Canadian 


life for people with disabilities in this legislation by 


incorporating the federal access clause, section 63, into 


the amended Public Vehicles Act; and (2) provide the 
interim system with the regulatory power to fulfil the 
commitment made by Mike Harris to purchase only 
accessible intercity buses. 


I'll now give David Baker an opportunity to explain to. 


you how this matter was addressed at the federal level. 


Mr David Baker: In 1985, when the federal govern-- 
ment proposed deregulating modes of transportation under — 


federal jurisdiction, it was agreed that the government 
would continue to regulate safety, as the current Ontario 
minister proposes doing, through the process of deregula- 
tion with respect to the intercity bus industry. But the 


federal government also felt it was essential to continue © 
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to regulate accessibility of federal modes of transporta- 
tion. 

At the present time, the intercity bus industry in 
Ontario is the only mode of transportation where there is 
no provision and no authority to provide accessibility 
standards for persons with disabilities. It’s the only mode 
that is in that situation. 

In 1987, the federal government introduced specific 
legislation we have the sections at pages 3, 4 and 5 of 
the supplementary submission — and we have reviewed 
them carefully. With very minor changes, these sections 
could be inserted into the Public Vehicles Act of Ontario. 
In other words, the wording need not change, assuming 
the government is persuaded, as the federal Conservative 
government was in 1987, that there was, notwithstanding 
the desire to deregulate, a need to continue to regulate 
both safety and accessibility. 
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The response to this issue at the federal level is as 
follows: When Ontario changed its position in 1993 and 
indicated that it would be supportive of there being 
national standards with respect to the intercity bus 
industry, an effort was made to develop a national 
standard. That consensus has disappeared as a conse- 
quence of the election in Quebec. There is no agreement 
from Quebec to a national anything, least of all a stan- 
dard in this area. However, what we are proposing would 
permit the adoption of any national standard if it were 
established. 

The proposal in 1993 was that there be a national 
standard but that it be implemented under Ontario 
legislation. As a consequence of the Blancher case and 
other cases in which we’ve been involved involving the 
Greyhound takeover of Gray Coach and so on, it is clear 
that under the current legislation if there were a national 
standard it could not be enforced in Ontario; it could be 
in other provinces, but it could not be enforced in Ontario 
without this proposal. 

We are submitting to you that if the promise of the 
Premier is to be kept and if the very important element of 
accessibility is to have any protection at all, legislation 
such as that which we are proposing should be adopted 
now into the Public Vehicles Act. 

The Chair: Thank you, Mr Baker. That’s the end of 
your submission, so I appreciate that. 

Mr Carl DeFaria (Mississauga East): My question is 
to Mr Baker. I was reviewing your research, and in your 
research you seem to indicate that the issue of accessibil- 
ity is with the federal government and it has been 
delegated to a board in Ontario. As far as intercity 
transportation is concerned, it was delegated to the 
Ontario Highway Transport Board. Is that correct? 

Mr Baker: No. Perhaps I should apologize if that was 
how you read what I was saying. The federal govern- 
ment, in the 1960s, delegated authority for buses that go 
over provincial boundaries. So a bus from Toronto to 
Quebec is a matter of federal jurisdiction. Because a bus 
from Toronto to Kingston would be provincial, it was felt 
it should all be in the hands of the provinces, and the 
federal government got out of the business. 

There was a feeling that it would be useful to have a 
national standard. There was preliminary agreement to a 





standard. This would not be regulated; it would simply be 
by agreement of a federal-provincial-territorial committee. 
But it would require that there be an amendment such as 
the one we’re proposing here to enforce a national 
standard if one were ever to emerge. 

Unfortunately, what’s happened since 1993 is that 
there’s a change in the federal government and also a 
change in the Quebec government. There is no longer a 
consensus for a national standard and each province is 
left to go its own way. 

Mr DeFaria: Right, but my question is that the 
delegation was to the Ontario Highway Transport Board, 
not to the province of Ontario, because as you know, in 
constitutional law the federal government could not 
delegate to the province; it can delegate to a provincial 
board but not to the province, under the BNA Act and 
case law. 

Mr Baker: I’d have to do some research. 

Mr DeFaria: The problem I have with your request 
for some legislation from Ontario is that it may not be 
possible under constitutional law. 

Mr Baker: The problem I have with that, sir, is that 
that’s exactly what was proposed in 1993 by the federal- 
provincial-territorial agreement. With all due respect, I 
assume that if there was that kind of an agreement, 
certainly it could be done. There is nothing preventing 
the province from developing its own standard. You may 
be right, maybe there can’t be a national standard, but 
there certainly can be a provincial standard within the 
province, which is exclusively within provincial jurisdic- 
tion. I would submit to you that that’s really no answer 
to the point I’ve made. 

Mr DeFaria: What I’m talking about is that once the 
federal government delegates power to a board, the 
federal government can legislate on accessibility and 
other things and provide those directions with the delega- 
tion. You can’t expect the province, which does not have 
the power under the BNA Act on intercity busing, to 
create laws that it doesn’t have the power to do. 

Mr Baker: The province has exclusive jurisdiction 
over intercity busing within the province. The difficulty 
I have with what you’re saying is that there is nothing 
preventing the province from establishing standards; 
that’s what we’re asking that the province do until such 
time as there is agreement. There was never any intention 
of federal legislation. The intention was that there would 
be a national standard which all the provinces and 
territories and the federal government agreed to so there’d 
be a uniform standard. There would be nothing prevent- 
ing the Ontario government from taking what was 
proposed and agreed to in 1993 and saying that that’s the 
Ontario standard and hoping that everybody else would 
adopt the same standard so there would be a uniform 
standard even without a national agreement, which there 
couldn’t be without Quebec. 

Mr Colle: I guess it’s no different than when the past 
NDP government mandated that all new inner-city buses, 
any new ones, be accessible. They took that action in 
1992 or whatever it was. There’s precedent for doing 
that. In essence, I guess you’re asking this government to 
take Mike Harris at his word. He said he would do it, and 
there is the obvious indication from the Premier that he 
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supports this. This would enable people with disabilities 
to access buses that go from cities to towns across 
Ontario. In terms of the federal statute, how specific is it 
in terms of accessibility on these buses? 

Mr Baker: There’s no federal statute that deals with 
accessibility of buses. I’m sorry if I’ve confused people 
on this point. There was simply a standard, which means 
an agreement reached between the federal, provincial and 
territorial governments, based on some work done by the 
National Transportation Agency. That standard is not now 
a national standard, because Quebec is not prepared even 
to come to the table to discuss it, let alone sign anything. 

We have the work all done. There was basically 
agreement — Ontario bought in in 1993 — that could not 
be implemented without a change such as the one we’re 
proposing to the Public Vehicles Act. That would have 
had to happen in any event, even if Quebec had agreed. 
The point is that the standard is known. Everybody 
knows what’s required. All that need be done is that there 
be a mechanism for enforcing the standard, which there 
is not at the present time. We would ask that there be a 
standard. 

Mr Colle: You’re asking really for the mechanism to 
be incorporated in an amendment to the Public Vehicles 
Act, which is strictly under provincial jurisdiction, which 
we have before us today. That’s being amended. 

Mr Baker: Absolutely. 

Mr Colle: You’re asking for a very simple amendment 
that would allow for an accessibility mechanism to be 
incorporated in the amendments to Bill 39. 

Mr Baker: Which is exactly what the federal Conser- 
vative government did in 1987 when it deregulated air. 

Mr Colle: Right now in Bill 39 or the proposed 
amendments there is no reference to doing that. You’re 
saying that is an omission and that should be included in 
the amendments. 

Mr Baker: That’s right. 

Mr Colle: On a point of order on that, Mr Chair: What 
is the mechanism here in terms of making amendments? 

The Chair: They must be presented in writing to be 
considered by the committee. 

Mr Colle: They must be presented in writing. Is this 
adequate in terms of being presented in writing? 

The Chair: No. It would have to be couched in the 
form of a motion. 

Mr Colle: Those motions can be presented — I know 
we're going through clause-by-clause — 

. The Chair: At any point prior to reaching the relevant 
clause. 

Mr Colle: I’d like to move that this amendment be 


brought forward as on page 8, that “The mechanism 


selected by the federal government (ie, sections 63.1, 63.3 
and 63.4 of the National Transportation Act)” — 

The Chair: Mr Colle, if I can stop you, we’re not in 
clause-by-clause yet. There’s no mechanism to accept a 
motion per se during a submission. If you want to do that 
at such time as we’re in clause-by-clause, it would be in 
order at that time. 

Mr Colle: I can present that at that time. That’s all I 
was really asking. 
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Ms Martel: Maybe we can ask legislative counsel if 

they might consider that we’re going to do that and take 


some time to look at it. I think the reference you had is 
actually found on page 3. Was that the text of the federal 
legislation? 

Mr Baker: That’s correct, and Mr Colle was referring 
to the section numbers at page 8. 

Ms Martel: I think you will get some support from the 
two opposition parties in terms of moving that amend- 
ment, and certainly we hope the government members 
would see fit to move that as an amendment, given that 
we are dealing with the Public Vehicles Act today and 
changes to it, and given that their Premier made a very 
specific commitment to this. I hope they would not want 
to see themselves not supporting a commitment the 
Premier made, especially during an election campaign. It 
could be very important. 

Mr Len Wood: Yes, or a by-election — 

Ms Martel: We just might, given the Premier also said 
he would resign if he didn’t keep his promise on May 10. 
We’ ll see what the outcome will be. 

Let me go back to your concerns around regulation, 
because I think they’re very serious ones and they’re ones 
the committee, regardless of our partisanship, should 
probably consider. We have a position today where the 


very good folks you brought with you many years ago. 


raised this problem with the Highway Transport Board. 
There were supposed to be some changes to allow for 
accessibility, and yet, even in a regulated environment 
where we have a board that can provide some direction, 
where we have some legal means to force people to 
provide that direction and to comply with that direction, 
we've seen that some of the bigger bus companies have 
no intention whatsoever of complying. Really, your con- 
cern is that if you allow smaller companies in, certainly 


people who are looking at operating minivans, without. 


any kind of protection, you’re not going to see accessibil- 
ity for a long time in many parts of this province. 

Mr Little: The issue seems to have escaped resolution 
simply because there was this dispute as to who actually 
had jurisdiction over it. With our proposals anchoring it 
firmly in the Ontario provincial jurisdiction, we would 
hope there would be no more avoiding any resolutions. If 
you deregulate and do not have any aspect addressing 
accessibility — because one recognizes that there is 
certainly the intent to continue regulating the safety, why 
not address the issue of accessibility in the same way? If 
we want to firmly anchor it in the provincial jurisdiction, 
that way it will get done and it will be enforceable. 

Ms Martel: Your position is that if the minister 
obviously, by his statements in the House, sees that the 
province and in essence his ministry still have a role to 
enforce safety, this would be a very significant and very 
important addition to the role he already plays, not only 
guaranteeing safety but guaranteeing accessibility, and as 
pai of the crown, he can do that and he should do 
that? 

Mr Little: Correct. 

Mr Lew Blancher: Not only our safety but the 
drivers’ safety. 

Ms Martel: Yes, not only your safety but the drivers’ 
safety as well. Absolutely. Thank you very much for 
coming here today and taking the time to do so. 

The Chair: Yes, thank you all, Mr Little, Mr Baker 
and the Blanchers. We appreciate your taking the time to 
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come and visit with us today and to make these presenta- 
tions. We appreciate your comments. 

That being the last presentation to be made before us 
today, we now will move into clause-by-clause consider- 
ation of the bill. The clerk will be distributed an assorted 
packet of amendments already presented by the two 
opposition parties. 

Legal counsel has asked for a minute or two. She 
wants to be involved while we debate the sections, plus 
she’s just getting some guidance from Mr Colle. 
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I call the room back to order and commence with our 
clause-by-clause consideration. Based on what I’ve 
received so far, seeing no amendments proposed for 
subsections 1(1) and (2), are there any comments, 
questions or amendments on those two subsections? 

Ms Martel: I want to add a point in there but it wasn’t 
subsection (1) or (2), it was (3). Do you want me to do 
that now? 

The Chair: I was going to deal with that as the next 
step. 

Ms Martel: Okay, Ill wait. 

The Chair: If there are none, I’ll put the question. 
Shall the motion carry? 

We will deal with your amendment first, sorry. 

Ms Martel: That’s okay. I just wondered too if you 
were going to vote on the whole question. 

The Chair: Just doing this job once every three 
months on different bills, you get rusty. 

Ms Martel: I move that section 1 of the bill be 
amended by adding the following subsection: 

“(3) Section 2 of the act is amended by adding the 
following subsection: 

“Purpose of board 

“(4) The purpose of the board is to protect the trans- 
portation interests of smaller communities and to ensure 
the greatest level of service possible from the commercial 
use of public highways.” 

As a brief explanation, you heard a number of the 
groups that came forward, particularly from the union 
side, suggest that we should have an actual purpose 
clause that would outline that the role and responsibility 
also of the board is to ensure that we are providing 
service to smaller communities, given that those carriers 
are using public highways. 

We didn’t put it into a purpose clause, but we are 
requesting that it be inserted now as part of the purpose 
of the board, which is to the greatest level possible make 
sure that small communities still continue to have some 
service in this province. 

Mr Ouellette: The introduction of such a purpose 
clause is not necessary because the government’s direc- 
tion to the board is already provided for through the 
policy statement issued to the board. Currently, the board 
operates in deciding on licence applications on the basis 
of a policy statement which sets out the form elements to 
be considered in determining public necessity and 
convenience. It does not make sense to add a vague 
statement of intent at this point, given the temporary 
nature of the interim regulatory system. 

In any event, the board will continue to be fully 
accountable to the Minister of Transportation and would 
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not be allowed to stray from the government’s policy 
directions. For that reason, we will be opposing the 
amendment. 

Ms Martel: On a point of clarification, I’m assuming 
it is the government’s intention to bring in a second bill 
before January 1, 1999, which would permit full deregu- 
lation. Is that correct? 

Mr Ouellette: The House leaders discussed this and 
are aware of the situation. 

Ms Martel: I’m not sure I have an answer to my 
question, and I will tell you why I’m raising it here. If 
we’re not going to see another bill that moves us to full 
bus deregulation and in fact we will just have a phasing 
in of bus deregulation in time for 1998, you will not have 
any other mechanism to put in a clause that outlines the 
importance of providing bus transportation to small 
communities. 

I heard you say that nght now you’ve got an interim 
board with policies and procedures that can take direction 
from the minister etc. I’m assuming that with full deregu- 
lation, we probably won’t have a board. I’m not clear 
what the mechanism will be around enforcing safety. I’m 
assuming that’s going to come through the ministry, and 
I worry then that any kind of statement of principle 
around how important I think all of us see bus services to 
be will have nowhere to be put as a statement of policy, 
principle or anything else. 

That’s why I’m asking the question about whether or 
not we’re actually going to see a bill on bus deregulation, 
because then it could be put there. 

Mr Ouellette: The intention is so. 

Mr Colle: Just briefly, I don’t see the harm in essen- 
tially putting in a general intention of protecting transpor- 
tation interests for small communities — I think that’s the 
intention of the government — and to ensure the greatest 
level of service possible from commercial use of the 
highways. It certainly doesn’t contradict in any way, 
shape or form the policy statements of the government, 
and I don’t see any drawback in putting it in there, 
except it does make a commitment to provide a high 
level of service. 

The Chair: Any further comments? Seeing none, I’ll 
put the question. Shall Ms Martel’s motion carry? All 
those in favour, raise your hands? Those opposed? 

I deem the amendment to fail. 

Are there any further amendments to section 1? Seeing 
none, I’ll put the question. Shall section 1 carry? All 
those in favour? Those opposed? 

Section 1 carries. 
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Are there any amendments to section 2 or any com- 
ments or questions? Seeing none, I'll put that question. 
All those in favour of section 2, raise your hands? 
Contrary? 

Section 2 carries. 

I see there is at least one amendment to section 3. Mr 
Colle, are you going to speak to that? 

Mr Colle: The intent here is to ensure — I think it 
was one of the deputants put forth a concern about the 
problem we may have with limited access to the board if 
it only sat on a part-time basis, and I think this is trying 
to make it possible for the board to extend the sitting 
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days to more than the three days. I think that was brought 
up by Mr Hugh Morris. He thought that would facilitate 
dealing with matters in a more — 

The Chair: Mr Colle, forgive me, but to make the 
motion, we actually have to have it presented orally. If 
you could read the motion. 

Mr Colle: I move that section 3 of the bill be struck 
out and the following substituted: 

“3. Sections 7, 9 and 10 of the act are repealed and the 
following substituted: 

“Member designated to act for chair 

“7(1) The chair may designate another member of the 
board to act as chair in his or her absence. 

“Same 

“(2) If the chair cannot act and has not designated 
another member to act as chair, or if the office of chair 
is vacant, the minister may designate a member of the 
board to act as chair. 

“Same 

“(3) A member designated under subsection (1) or (2) 
may act as and has all the powers of the chair. 

“Staff 

“Q. The board may engage and employ such persons as 
are necessary to carry out the board’s functions.” 

Again, the basic intention here is just to try and ensure 
the board has the capacity to meet on a full-time basis 
when it seems fit that it has to, to meet the demands 
placed before it. 

Mr Ouellette: This motion would remove provision 
for a part-time board which is needed to reduce the cost 
of the board and make it flexible to meet the demands 
which we anticipate to reduce as the deregulation date 
approaches. 

Section 8 of the OHTBA also has a provision against 
conflict of interest which is presently in the act. 

For those reasons, we would oppose this. 

Mr Colle: I just think that matters are going to be 
quite complex in some cases, and you may need to give 
that board the flexibility to deal comprehensively with 
issues. I was just trying to facilitate that. In the long run, 
it may save you money by dealing with something 
thoroughly and save the applicants some time and energy 
too. 

The Chair: Any further comments? Seeing none, I’ll 
put the question. Shall the motion carry? All those in 
favour? Those opposed? I deem the motion to fail. 

Any further amendments to section 3? Seeing none, I’ll 
put the question. Shall section 3 carry? All those in 
favour? Contrary? 

Section 3 carries. 

Seeing no amendments proposed for sections 4 or 5, 
I'll ask if there are any comments, questions or amend- 
ments for those sections. Seeing none, I’ll put the ques- 
tion. All those in favour that sections 4 and 5 carry? 
Contrary? 

Sections 4 and 5 carry. 

Section 6: I see two questions. We’ll start with yours, 
Ms Martel. 

Ms Martel: I move that section 6 of the bill be struck 
out and the following substituted: 

“6. Sections 16, 17, 18, 19 and 20 of the act are 
repealed and the following substituted: 


“Power to review 

“16. The board may rehear any application and may 
review, amend or revoke its decisions, orders, directions, 
certificates or approvals and may within its jurisdiction 
review, amend or revoke any decision, certificate or 
approval made before October 17, 1955, by the Ontario 
Municipal Board under the Public Vehicles Act or the 
Public Commercial Vehicles Act, being chapters 322 and 
304, respectively, of the Revised Statutes of Ontario, 
1980, if, upon application by any person, a majority of 
the members of the board is of the opinion that, 

“(a) there is cause to doubt the accuracy 
conclusiveness, authenticity or like property of any 
evidence received and relied upon at a previous hearing; 

“(b) there has been an error in the administration of 
this act or the Public Vehicles Act; or 

“(c) a rehearing would otherwise serve the purpose of 
the board as set out in subsection 2(4), as amended.” 

So that members understand what we are trying to do, 
this refers to the power of the board to rehear a hearing 
or any other application. You will know that under the 
changes the government’s proposing at this time, that 
provision would be eliminated from the bill. I think we 
heard a number of people make a deputation to say that 
the board should still have some ability to rehear cases, 
because from time to time, while we don’t like to know 
that it is so, information might have come before the 
board that was not accurate and people made a decision 
based on that information. Or secondly, there may be an 
error in judgement or an error in law that is only caught 
afterwards. Right now, as I understand it, the position the 
government is taking would not allow for a rehearing, 
and I think we are requesting that some specific provision 
be put back in to allow that to be so. 

Mr Ouellette: The right to a rehearing would not 
likely benefit a carrier but would only delay the inevi- 
table outcome. Unless the original decision was blatantly 
unfounded, it would be unlikely that the decision would 
be set aside as a result of the rehearing. If the original 
decision was blatantly unfounded, then it was probably 
also in violation of natural justice or jurisdiction and 
could be jurisdictionally reviewed under the Judicial 
Review Procedure Act and under the Statutory Powers 
Procedure Act. A delay would be undesirable and sanc- 
tioning, because there is a stay of a stopover pending 
appeal by virtue of the Statutory Powers Procedure Act. 

There is an additional cost associated with a rehearing 
which would be onerous on the applicant, who in a user- 
pay system would be forced to invest more money to 
reach a decision, including greater legal fees. 

Also, the industry has spoken with a single voice on 
this issue that the rehearing provision is not needed and 
that all unnecessary appeal mechanisms would compro- 
mise the effectiveness of the interim regulatory system. 

For those reasons, we would oppose the motion 
presented. 

Ms Martel: I would like some clarification from 
counsel or ministry staff who are here, because it’s also 
my understanding that in fact the Statutory Powers 
Procedure Act is affected and an appeal under that act 
would also be compromised by the amendments the 
government is moving forward with. So I want some 
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clarification, because it doesn’t seem to me that is a route 
that will be open after the bill is passed. 

Secondly, from what I heard the member say, there is 
an assumption that always all of the evidence purported 
by an operator will be correct and anyone intervening 
will do so for a frivolous or vexatious matter. I don’t 
think that is the case. There are probably some circum- 
stances, albeit we hope there aren’t many, where perhaps 
the information put forward by an operator was in fact 
incorrect. So you have others who lose service or don’t 
get a chance to operate as a consequence. 

Clearly there can be some mechanism arranged by the 
board to be sure they don’t deal with frivolous and 
vexatious matters, that they truly only have a rehearing in 
the case where obviously there has been some judgement 
in error, in law or some obviously false information that 
was provided. In those situations, there has to be some 
other mechanism of appeal. 

Mr Ouellette: When there is an error in law, there is 
the ability for the courts to review the decision in any 
event. There are small, minor problems such as name 
changes and things like that that allow for a review by 
the courts. 

Ms Martel: I’d still like an answer to the question as 
to whether or not what the government is doing also 
changes people’s ability to continue to appeal using the 
Statutory Powers Procedure Act. It was my intention that 
it was. If that’s not the case, then I’d like to be corrected 
on that, but that is part of the reason why I’m moving 
forward this amendment. 

The Chair: Mr Ouellette, you can delegate the answer 
if you prefer. 

Mr Murray Forbes: My name is Murray Forbes. I’m 
a lawyer with the Ministry of Transportation. My under- 
standing is that if there’s a denial of natural justice or a 
jurisdictional error, an application could be brought for 
judicial review before Divisional Court. This would give 
protection in cases of blatant refusal, for instance, to take 
jurisdiction or where one side was not given an opportun- 
ity to know what the case was to meet, or something like 
that. 
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Ms Martel: So it is not correct to say that people then 
can still continue to try and find natural justice through 
the Statutory Powers Procedure Act. That’s not an option 
that’s left open to them now. 

Mr Forbes: Well, the application would be brought 
under the Judicial Review Procedure Act and the Statu- 
tory Powers Procedure Act to a High Court to review the 
decision made by the board, if there has been a denial of 
natural justice by the board. 

Ms Martel: So people’s option is to go through court 
then, which would probably be fairly expensive. 

Mr Colle: Certainly, one of the worrisome aspects 
about the bill is that the traditional appeals to cabinet are 
removed and appeals to Divisional Court are removed. I 
think we’re going to be in most cases dealing with a one- 
person board whose decisions are final, and if it happens 
there’s an error — because some of these matters are 
very technical. For the ordinary person, a small operator, 
before the board, there is no recourse. They can make an 
appeal to I don’t know what level of court, but that is 


going to be even more expensive than making an appeal 
before the Divisional Court. Because going on the basis 
of negation of natural justice is quite a complex matter 
before a court, and I really wonder how many small 
operators will be able to undertake that appeal. 

It’s really making it almost impossible for someone to 
question the decision of this one-person tribunal, and I 
don’t think that is really going to treat people fairly, 
especially, again, if you have a small matter that may be 
a technical error. There’s got to be a way of at least 
presenting that and going to I don’t know what level of 
court — maybe the solicitor would know that — where 
you would make that appeal. Would you go to a Supreme 
Court, the provincial court? 

Interjection: Divisional Court. 

Mr Colle: But you can’t go to Divisional Court, 
because they’ve said you can’t. 

The Chair: Mr Forbes, can you clarify that? 

Mr Forbes: If there was a technical error, if there was 
a typographical error or something of that nature, there is 
power to go back to the board to have it corrected. That’s 
right in the Statutory Powers Procedure Act. That’s not 
actually an appeal, that is just an ability for the board to 
correct technical-type errors. 

Mr Colle: No, but I’m talking about the fact — let’s 
say the board didn’t take into consideration that there was 
a certain costing related to this one route and that was 
certainly misrepresented or it was misunderstood that the 
dollar amount and the impact of that on the decision was 
going to give undue financial hardship to that company, 
for instance. That’s not technical, that’s something that 
maybe somebody — people can make mistakes. This one- 
person tribunal can make a mistake. 

Mr Forbes: There would be no right of appeal on an 
error of law or fact. There would only be a right to 
review in the case of want of jurisdiction or — 

Mr Colle: So if there was a gross error made by the 
person making the decision on that tribunal, on the board 
or agency, whatever it is, there is no way you could 
appeal it then. 

Mr Forbes: Unless the gross error went to the root of 
the jurisdiction or the gross error resulted in a denial of 
natural justice. 

Mr Colle: So where would you go then? 

Mr Forbes: Then you would go to Divisional Court 
for a review of the board’s decision. 

Mr Colle: But doesn’t that contradict? I’m just looking 
at the preamble, the explanatory notes. It says, “Appeals 
to Divisional Court...are no longer available.” Isn’t that 
a contradiction? 

Mr Forbes: No — 

Mr Colle: So in other words, you can still go to the 
Divisional Court? 

Mr Forbes: Yes, you bring an application for judicial 
review. It would not be an appeal of the decision. You’d 
ask the superior court to review the decision of the board 
for denial of natural justice, or a jurisdictional error. You 
wouldn’t appeal on the legal questions or the factual 
question. You would ask the court to review whether the 
tribunal had jurisdiction to make the decision it made, or 
whether the people who appeared before the tribunal had 
been treated fairly, basically. 
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The Chair: Thank you, Mr Forbes. Mr Colle, any 
further questions? 

Mr Colle: No, that’s fine. 

The Chair: Any further questions? Comments? Seeing 
none, I’ll put the question. 

All those in favour that the motion carry? Those 
opposed? I deem the motion to fail. 

Mr Colle, your motion is next. 

Mr Colle: Yes, I’m just trying to keep track here. The 
next motion deals with the — if I could check with our 
legal counsel. This is the same section. I think what I was 
asking for there, if I’m not mistaken, is the night to 
present a motion. I just want to make sure I’ve got the 
right one here. 

I move that section 6 of the bill be struck out and the 
following substituted: 

“6. Sections 17, 18, 19 and 20 of the act are repealed.” 

What I am just trying to accomplish here is that the 
appeal mechanism — 

The Chair: We’ ve seen this before. Could you just re- 
read the last two words? 

Mr Colle: Okay: “are repealed.” 

The Chair: Nope. Oh, I beg your pardon. So our copy 
is correct? 

Mr Colle: Yes, “are repealed.” What I’m trying to 
achieve here is that there be an appeal mechanism left in 
the act. That’s the objective of this motion before you, 
just in terms of trying to allow people to at least have 
recourse for an appeal. 

Mr Ouellette: For the same reasons that we opposed 
the NDP motion, we will be opposing this motion. It 
should also be noted that in the courts you can recoup 
your costs as well. 

Mr Colle: Just one second. You can recoup the costs 
depending on what the judge’s ruling is. Let’s be clear on 
that. A lot of people have been prohibited from making 
that appeal because they may have court costs awarded. 
So it’s not an automatic recouping of costs. That’s why 
I think it’s a bit of a concern for people. 

The Chair: Any further comments? Seeing none, I'll 
put the question. Shall the motion carry? All those in 
favour? Opposed? I deem the motion to fail. 

Shall section 6 carry? All those in favour? Opposed? 
Section 6 is carried. 

Section 7. The first motion up will be Ms Martel’s. 

Ms Martel: I move that subsection 22(3) of the 
Ontario Highway Transport Board Act, as set out in 
subsection 7(1) of the bill, be struck out and the follow- 
ing substituted: 

“Public and oral hearings 

(3) Despite subsection (1), all hearings of the board 
shall be open to the public and, if any party to a hearing 
requests an oral hearing, the hearing shall be an oral 
hearing.” 

What we are suggesting in this section, and some of 
the presenters made reference to it as well, is that there 
are some real advantages to having a hearing that is open 
to the public because it involves the public interest, bus 
service, commercial use of public highways, but secondly 
that we believe it makes a lot of sense to have an oral 
hearing, not just in the case if all the parties agree. 


We heard some presenters say today that in most cases 
hearings last all of a day and a half, that what it does 
when you have an oral hearing is allow people to be 
cross-examined by the board, but also if there are peti- 


tioners or intervenors or objectors, they as well have the | 
opportunity to cross-examine witnesses. In that way, you — 


might have much more information that comes to the fore 
than you would just through a written appeal. 


We don’t see that an oral hearing would lengthen the | 


time of a hearing before the board. I think, in fact, it 
would probably reduce some of the time because of the 
allowance for cross-examination by the parties involved. 
I certainly think it would be a much more public process, 
which I think it should be given that what we are talking 


about is a service for the public on transportation corri- | 


dors that are in essence owned and maintained by the 
public as well. 
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Mr Ouellette: The industry wanted to keep the costs — 
down, and a significant part of the industry wanted © 


written hearings. Unless credibility is directly at issue, 


natural justice should be met by written hearings. Cost — 


savings would include costs of hearings, a hearing room 


and services, which is transcripts, costs of calling wit- — 
nesses, increased legal fees etc. Also, scheduling would | 


not be a problem, so that the decision is more likely to be 
reached quickly. Written hearings are public hearings, just 
as are oral hearings. 

Our view is that the bill has been drafted to achieve 


flexibility and the balance between the use of oral hear- | 


ings and the use of written submissions. In fact, the 
board’s consideration of enforcement and penalties will 


rely on oral hearings unless all parties agree to written _ 
submissions. In the case of applications, oral hearings are _ 
possible where all parties agree to an oral hearing or | 


where one party requests an oral proceeding and the 
board agrees. 
For those reasons, we’ll be opposing. 


Ms Martel: I just don’t understand what the huge cost — 


is here, and I guess I disagree that a written hearing is a 
public hearing when you have no opportunity to cross- 
examine either from members of the board or from 
intervenors. I don’t know how that gives people any more 
access to getting all the information. 


It might be that the industry recommended this happen. — 
I suspect there are a lot of people who would like to — 


intervene who will not have an opportunity to because all _ 


of the parties won’t agree. If you’ve got the public that’s — 


coming in and is saying that someone should not be 
allowed to discontinue a route because it’s going to affect 
their community, it’s not going be in the bus operator’s 
interest to have an oral hearing. He’ll want it written; 
he’ll want it done with the least amount of intervention. 

Given that we’re talking about the use of something 


that the public maintains, which is our highways, people — 
should have the broadest opportunity to participate, and — 


I don’t see how they do that in a written form. 
Mr Ouellette: Over 400 communities currently lost 
their service and there were no hearings available for 


them. The process obviously isn’t working. We feel that — 


what we’ve presented here is fair and balanced. 
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_ The Chair: Any further comments? Seeing none, I’ll 
put the question. All those in favour of the motion? 
Opposed? I deem the motion to fail. 

The next motion is yours as well, Ms Martel. 

Ms Martel: I move that subsection 22(4) of the 
Ontario Highway Transport Board Act, as set out in 
subsection 7(1) of the bill, be amended by striking out 
“and” at the end of clause (a), by adding “and” at the end 
of clause (b) and by adding the following clause: 

“(c) any person who advises the board, in accordance 
with subsection (5), that the person wishes to make a 
_ presentation in the proceeding.” 

Both this amendment and the one that comes directly 
after it refer to who is a party at a hearing. We heard 
some deputations being made about, how do you deter- 
mine that? Is it only an operator? Should it only be an 
operator when, in the case of a community, for example, 
that community that is very reliant on bus service because 
it has a lot of seniors and a lot of students ends up losing 
that? 

What we’re trying to do is find a mechanism so that 
the issue of who is a party can be a broader one and does 
not only include an operator who might just be the same 
operator who is pulling service out of a community who 
would like to make a presentation and be party to that 
proceeding. 

Mr Ouellette: For the same reasons of the Liberal 
motion under subsection 14(1), we’ll be opposing this. 
That is, the reasons for limiting parties to those who are 
economically affected is that the user-pay board is more 
of a civil process than a regulatory process. There is a 
need to screen out frivolous representations before the 
board. Requiring parties to have an economic interest 
should screen out those frivolous appearances. Any party 
who wants to become involved in a board proceeding can 
make their case at the board that they have an economic 
interest. This flexibility exists in the bill as drafted. If 
local communities can demonstrate to the board that they 
have an economic interest in the outcome, then the 
current wording does not preclude them from being 
parties. 

Ms Martel: I think it’s going to be pretty hard for a 
community to demonstrate an economic interest. It’s 
going to be hard for them to put a dollar value on a 
service lost to either seniors or students or other people 
who depend on public transportation in their community. 
I don’t think we can expect them to try and work out that 
kind of valuation. The people who want to intervene also 
have a social interest, not just an economic interest. It’s 
how they ensure the people in their community, depend- 
ing on where they live, especially in rural and northern 
Ontario, still are in a position to get some service, and 
when that gets cut off, they can at least appeal some- 
where. 

These folks are not nominally affected, I can assure 
you, given that there are communities in my riding that 
have lost bus service. They are very much affected. For 
the life of me, you can — in the next amendment it’s 
quite clear — allow the board to develop those criteria 
upon which they would determine in advance which are 
frivolous and vexatious interventions and not allow them. 
But to say that a community, for example, would have to 


prove some economic interest before it could participate, 
I think you’re clearly writing into the law now all of 
those reasons why communities are not going to be able 
to intervene, because they’re not going to be able to put 
an economic value or a monetary value on that kind of 
loss. . 

Mr Ouellette: The former government did not take 
this position when there were 400 communities being 
lost. We’ve had presentations from organizations which 
are willing to take over and support the northern com- 
munities. So we fail to see how they feel all of a sudden 
that because this is the legislation that’s coming forward, 
this is what the impact is going to be. We don’t believe 
what you’re presenting is in fact the actual case that will 
be presented. 

Ms Martel: Whether or not we did it is not the issue. 
You’re the government now; you’ve got the legislation 
before you. We’re in the process of moving clause-by- 
clause. Our government never considered bus deregula- 
tion, which is what this is leading to. What we’re trying 
to do is at least find a mechanism to allow parties in the 
next 18 months, some of whom, I suspect, are going to 
lose service, to have some say, to have some intervention. 

Mr Ouellette: Under the current regulations, they have 
the opportunity, as the 400 communities have already lost 
their service, to remove their service, as was presented 
today, that Warren had lost services there under the 
current legislation. 

Ms Martel: Warren just lost their service. 

Mr Ouellette: That’s what I just said. 

Ms Martel: Because of what’s happening right now. 

Mr Ouellette: No, not necessarily. It’s because they 
have the ability to do so. That’s what the problem is. We 
are opening the doors to allow other communities or 
other entrepreneurs the opportunity to move into those 
locations, as was presented by numerous groups. 

Mr Len Wood: | listened to the argument from Mr 
Ouellette saying why he wouldn’t support this. He’s using 
the argument that 400 other communities lost their 
service over a number of years so we should put a 
number of other communities at risk, and even a person’s 
own grandmother or something. How do you put an 
economic dollar figure on a grandmother who is in a 
small community that has bus service now who wants to 
be able to go and visit her children or her grandchildren 
and as a result of this legislation is going to be denied 
that? How do you put an economic dollar value, or 
expect her to put an economic dollar value, on what her 
social life should be? 

The argument doesn’t make any sense to me when you 
say, “Four hundred other communities lost their service 
and now we have a right to put all the other communities 
at risk,” and even some of the people with disabilities or 
seniors who have no other choice but to depend on the 
bus service because they either can’t afford a car or they 
can’t drive one. They’re going to be isolated as a direct 
result of this. If we can bring amendments forward that 
will help to resolve some of the pain and suffering for 
people in those communities, I can’t see why the Tory 
caucus wouldn’t support it. 

Mr Colle: It seems very restrictive. I don’t see any 
harm in trying to ensure that perhaps a local reeve or a 
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mayor, or let’s say the director of a medical facility, 
could make a presentation before the board without 
having to prove economic need. There may be a variety 
of different interests that go beyond the pure economics. 
This is very exclusive and it’s going to mean that a lot of 
people affected by decisions of this board may not get the 
opportunity to present a case to the board. I don’t see the 
value of that, especially when some of the impacts could 
be very dramatic. I support this motion. 

The Chair: Any further comments? Seeing none, I'll 
put the question. All those in favour of the motion? 
Those opposed? I declare that the motion is lost. 

Ms Martel? 

Ms Martel: I move that section 22 of the Ontario 
Highway Transport Board Act — 

The Chair: I thought you were going to do that one. 
Unfortunately, because it refers to the amendment we just 
defeated, it’s out of order. 

1850 

Ms Martel: No. There were two, actually, Mr Chair. 
One was trying to expand it to parties so there didn’t 
have to be an economic interest, and the second section 
was to set out who those parties could be and that the 
board itself could also order any person who was there 
making frivolous actions to have to pay a fine. 

The Chair: Unfortunately, the one that refers to 
subsections 22(5) and (6) makes a reference to the (4)(c) 
that was just defeated. 

Ms Martel: All right. Mine is also the next one? 

The Chair: Yes. You have one for subsection 24(2). 

Ms Martel: I move that subsection 24(2) of the 
Ontario Highway Transport Board Act, as set out in 
subsection 7(1) of the bill, be amended by adding “unless 
in the opinion of the board, such additional costs would 
be injurious to the viability of a commercial entity or 
would unjustly penalize participation before the board” at 
the end. 

This sets out some guidelines or rules or perhaps a 
restriction on the ability of the board to charge for its 
services. We want to be sure that operators of all differ- 
ent levels of incomes still have the ability to make a 
presentation before the board. We heard a number of 
operators talk about the cost of doing so at this point, and 
it’s not clear to me whether, with the changes the govern- 
ment is making right now, there’s also going to be a 
change in fees for people appearing before the board. We 
want to make it clear that the board would have to take 
into account the ability of operators to pay so we’re not 
moving into a system where only the big guys, big 


Operators, can come before the board for an application. 


or for an appeal etc. 

Mr Ouellette: The bus industry clearly told us that the 
costs should be recovered strictly on a user-pay basis. 
They were strongly opposed to any across-the-board cost 
recovery mechanism which would have reduced fees and 
user costs for board proceedings. The user-pay system is 
In response to the government’s clear direction that 
funding for continued economic regulation is no longer 
available. Waiving fees would require money that tax- 
payers and government simply just don’t have. 

Ms Martel: Can the parliamentary assistant then tell 
me what the fees are going to be before the board? Even 


some of the larger operators raised with us their concerns 
about how much it costs to appear before the board now. 
Is that going to change? 


Mr Ouellette: The presentations we had by the smaller — 


groups who were in favour of this made no indication 
that there was any concern regarding the fees at all. 

Ms Martel: I seem to recall a reference to $20,000 
being made by one presenter. 


Mr Ouellette: Those were legal fees administered by | 


that organization. 

Ms Martel: Okay, my apologies. I assumed the 
reference was also to the cost of having to appear and 
make a whole case. 

The Chair: Any further comments? Seeing none, we’l1 


put the question. Shall the motion carry? All those in — 


favour? Those opposed? I declare the motion to fail. 
Again, Ms Martel. 


Ms Martel: I move that subsection 7(2) of the bill be 


amended by adding “Applications and” at the beginning. 
This reference goes back to the intervention made by 


Mr Morris, an individual who told the committee that he _ 


does numerous cases before the transport board and has 
over the last number of years. It’s an effort to capture 
those applications and hearings which started before the 
government introduced the bill. I think he made it clear 
to us that the government had directed the highway 
transport board to stop proceeding with applications while 
this bill was under review, and that after threatening to 
sue the government those processes started again. I 
assume a number of applications are sitting there which 
may in effect have to be dropped if we don’t cover for 
the period under which the government gave a direction 
to the board that was to the contrary of how it’s proceed- 
ing now. 

Mr Ouellette: This is specifically against an orderly 
transition. It would encourage applications being filed to 
take advantage of the old hearings system that is not 
user-pay. For the board to be self-funded, a narrow trans- 
ition must be pursued. We need to have a break-off point. 

As a point of clarification, there will be no need for 
applicants to reapply. Matters currently in the hearing 
Stage will continue under the old rules, while those 
matters not yet having reaching the hearing stage will be 
handled under the new rules. The board will endeavour 
to deal with applications in a timely and efficient manner 
whether under the old or new rules. 

Ms Martel: Are you still not going to find yourself in 
a position of two different standards being applied to 
people moving through the system at this time? That’s 
what I’m trying to avoid. 

Mr Ouellette: As I said, we need to have a break-off 
point, and that’s what we’re aiming for. 

Ms Martel: My understanding, though, is that the 
board decided to continue to accept applications after 
being threatened to be sued. I’m just trying to get clarifi- 
cation on how you’re going to deal with not just the 
hearings but the applications that may not have been 
acted upon yet but that were accepted into the system 
during the time we’ve been in flux dealing with this bill. 

Mr Ouellette: MTO doesn’t instruct the OHTB to do 
pep) and they did not stop taking any applications at 
all. 
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Ms Martel: But Mr Morris said something quite 
different to this committee. He made it very clear that the 
government told the Ontario Highway Transport Board to 
stop processing applications while this bill was being 

deliberated. He said that in his remarks to the committee. 

Mr Ouellette: What he said was that they stopped 
scheduling hearings. 

_ The Chair: I think you’ll find that on page 3 under 
“Transition,” Ms Martel. 

Ms Martel: Mr Morris says: “Applications will 
continue to be filed every week between now and the 
date that the new legislation comes into force. What do 

we do with these filed applications?” Can the parliamen- 
‘tary assistant tell me what’s happening with those 
applications that continue to be filed? 

Mr Ouellette: They would fall under the new system. 
As I said, we don’t instruct the OHTB to do anything. 

Ms Martel: We have a contradiction. Mr Mormis said: 
“The past February, the Ministry of Transport directed 
the board not to set down any more applications for 
hearing.” We have a difference in opinion between the 
parliamentary assistant and what Mr Morris said. What 
I’m trying to deal with is that obviously he has put 
applications in and also has asked the board to schedule 
hearing dates, and I would like to be clear about how 
those are going to be handled by the board, both with 
respect to those that were in place before the legislation 
is passed and after. 

Mr Ouellette: So what you’re asking is for us to start 
mandating what the board’s going to do? 

Ms Martel: I want to know how they’re going to 
handle those that were in the system before the legislation 
is passed, given that they obviously were put into the 
system under a different set of rules than are going to be 
in place once this legislation is passed. Are we going to 
be dealing with the applications and the hearings that 
were in place before the legislation passed under the old 
rules or not? 

Mr Tascona: It’s fairly clear on a reading of the 
section. It says, “Hearings commenced before this section 
comes into force and continued after this section comes 
into force” will go under the old rules. If the application 
does not become a hearing, obviously it won’t be dealt 
with in the same manner. It’s very clear language. I think 
Mr Morris’s point when he was asking for the amend- 
ment was very clear. He wanted to make sure the applica- 
tions would be received; obviously they would processed, 
but if they don’t become a hearing by the time this 
section comes into force, they’re not going to be heard 
under the old rules. An application has to become a 
hearing. 

1900 

Ms Martel: Except why wouldn’t we allow those who 
did apply before to continue to operate under the rules 
that were in place at the time they applied? 

Mr Tascona: If they don’t become a hearing, I guess 
it’s a matter of time, because there’s a time period that 
has to be dealt with. It would be for the board to deter- 
mine its own process, not for this committee to determine 
how it deals with its applications. If the board allows an 
application to become a hearing before the transition 


period, it obviously will be dealt with under this section 
and under the old rules. 

Ms Martel: That’s not clear to me. That’s why I’m 
asking the question. I do think it’s the role of this 
committee — 

Mr Tascona: It’s extremely clear, Ms Martel, if you 
read it. If an application has not become a hearing by the 
time this comes into force, it is strictly an application. It 
has to become a hearing. The fact that the board’s 
continuing to take applications — they may become a 
hearing during the time frame allowed under this act, 
because there is a transition period. If it’s not a hearing, 
it’s still an application and it won’t be dealt with under 
the old rules. 

Ms Martel: Then I don’t see any problem with 
accepting the amendment I moved, which said “‘applica- 
tions and hearings.” 

Mr Tascona: Because an application, if it hasn’t 
become a hearing, would be dealt with under the old 
rules, and as Mr Ouellette indicated, that will clog the 
system. There has to be a cutoff point. If you’re dealing 
with hearings and you finish the hearings, like under the 
Labour Relations Act, you finish the hearings under the 
old rules so everybody knows what they are. That’s fair. 
But if you’re dealing with applications and you allow — 
what Mr Morris is really asking for is a flood of applica- 
tions to come in and basically clog the system so they 
won’t be dealt with under the new legislation. 

Ms Martel: But Mr Morris also made a point that 
there is an economic interest he’s also trying to protect. 
I recall that he spoke at great length about what a delay 
would mean for people who had then to operate under a 
different set of rules. He made it very clear that there 
would be operators who would lose money as a conse- 
quence. 

Mr Tascona: He also indicated that he didn’t really 
care if it did change, because he would prefer not to have 
to go through the old process in terms of the type of 
preparation that was involved. 

Ms Martel: Surely we have an interest, this govern- 
ment more than anyone else when you talk about trying 
to increase jobs etc, that there would be operators, as he 
well said in his remarks, who would be adversely affected 
in a negative economic way. That’s also the point we 
want to deal with. 

Mr Tascona: I don’t think he did indicate that. I think 
he was talking professionally, as a lawyer representing 
the transportation lawyers’ association, in terms of the 
procedure he would like to see in place. But he also 
indicated he didn’t have a problem in terms of how that 
would be handled. The handling under the old rules was 
something he would like to avoid, if possible, and put his 
application after. 

Ms Martel: He may have come to speak in that 
capacity. I think he was also speaking in terms of people 
he represents, and I think he did make it clear to this 
committee that there are people in the system, who he is 
representing now, who would suffer an adverse conse- 
quence. Whether they came individually to make that 
case I don’t think is relevant one way or the other. 

Mr Tascona: I think he can only speculate in terms of 
whether they would suffer an adverse consequence, 


R-838 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


15 MAY 1996 





because he indicated that the preparation time under the 
old system would be alleviated by going under the new 
system. I don’t really think he was suggesting that. 

Ms Martel: I don’t think it was the prep time as much 
as when they were going to get a decision. He also made 
it clear that by the time some of these things were 
handled, it might even be after the summer, where some 
of those operators were trying to operate this summer. I 
don’t think it was just an issue for him of preparation 
time to develop a case; it was also a question of when 
decisions would be made so that operators could know 
whether they could carry on. 

The Chair: To both the participants, looking inside Mr 
Morris’s mind and who he was representing is perhaps 
not too germane to the point at hand. I wonder if we 
could restrict our comments to whether we are in favour 
of or opposed to the motion on the floor. 

Ms Martel: Fair enough, Mr Chair. 

The Chair: Any further comments? Seeing none, I’ll 
put the question. Is it the wish of the committee that the 
motion carry? All those in favour? Those opposed? I 
declare the motion lost. 

Shall section 7 carry? All those in favour? Opposed? 
I declare section 7 carried. 

Section 8. 

Ms Martel: I move that section 8 of the bill be struck 
out and the following substituted: 

“8(1) Sections 25 and 26 of the act are repealed. 

“Transition 

“(2) Section 26, as it read immediately before its 
repeal, continues to apply to a petition that was filed 
before this section comes into force. 

“Same 

(3) After this section comes into force, 

“(a) the board shall not state a case under section 25, 
as it read immediately before its repeal; and 

“(b) no petition may be filed under section 26, as it 
read immediately before its repeal.” 

This goes back to a point I raised earlier about what 
people’s ability was going to be under the new bill with 
respect to appeals. We dealt with rehearing and also that 
it was the view of the government that people could use 
the court system to try to get some relief in cases of 
natural justice where they felt their rights had not been 
respected. This as well would reinstate a repeal to the 
courts on questions of law and jurisdiction as per the 
Statutory Powers Procedure Act, and that was a change 
we felt had been taken out of the act in the amendments 
the government was moving. 

Mr Ouellette: The concerns raised over the delay 
would apply if appeals to Divisional Court on questions 
of law were preserved. A judicial review is available 
without retaining section 27 of the OHTBA, but applica- 
tions for judicial review would not act as a stay of order 
reviewed, which would encourage speedy resolution 
rather than unwarranted delays. We would oppose this 
motion, this amendment. 

The Chair: Any further comments? Seeing none, I'l] 
put the question. Is it the favour of the committee that the 
motion carries? All those in favour? Those opposed? I 
declare the motion failed. 


That being the only amendment to section 8, shall 
section 8 carry? All those in favour? Opposed? Section 8 
carries. 

Section 9. Mr Colle? 

Mr Colle: Again just an attempt to get back to the 
right of appeal of board decisions, a continuation of the | 
previous amendments dealing in that direction. 

The Chair: Mr Colle, you did it to me again. You 
have to read the motion. 

Mr Colle: I move that section 28 of the Ontario 
Highway Transport Board Act, as set out in section 9 of 
the bill, be amended by adding “Except as provided in 
section 16” at the beginning. 

The Chair: Ms Martel’s experience had lulled me into 
a false sense of security. Any comments? | 

Mr Ouellette: For the same reasons in regard to the 
amendment proposed on section 6, we would oppose this 
amendment. 

The Chair: Any further comments? Seeing none, is it | 
the favour of the committee that the motion carries? All 
those in favour? Those opposed? I declare the motion | 
fails. 

Now Ms Martel. 
1910 $i 
Ms Martel: I move that section 28 of the Ontario - 
Highway Transport Board Act, as set out in section 9 of 
the bill, be struck out and the following substituted: 

“Orders of board final and binding | 

“28. Except as provided in sections 16 and 27, every — 
order, direction and decision of the board is final and 
binding.” | 

Mr Chair, part of those sections were dependent upon | 
other amendments that we have already moved and that 
have been voted down, so it probably doesn’t make much | 
sense to rephrase the argument I made at that point. 

The Chair: You’re not making the motion? 

Ms Martel: I am, but I know it’s going to be voted 
down because the other sections upon which it was | 
dependent were already voted down. 

The Chair: Any further comments? Seeing none, I’ll - 
put the question. Is it the favour of the committee that | 
this motion carry? Those in favour? Opposed? I declare | 
the motion lost. | 

I’}] put the question on section 9 itself. Is it the favour 
of the committee that section 9 carries? All those in 
favour? Opposed? Section 9 carries. | 

Seeing no amendments proposed for sections 10, 11, — 
12 or 13, are there any comments, questions or amend- 
ments now to those sections? Seeing none, all those in | 
favour that sections 10, 11, 12 and 13 carry? Those 
opposed? Sections 10, 11, 12 and 13 carry. 

Section 14. 

Mr Colle: I move that the definition of “interested 
person” in section 1 of the Public Vehicles Act, as set out | 
in subsection 14(1) of the bill, be amended by adding 
“including elected officials or people affected by decision _ 
of the board and residents in a community affected by a | 
decision of the board” at the end. 

Essentially, this is again trying to ensure that if people 
are affected by a board decision there is recourse to come 
before the board. I was trying to widen that by changing © 
the definition of “interested person.” I think this would — 
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help ensure that there would be an opportunity to be 


| heard if an impacting decision were made by the board. 


The Chair: Any further comments? Seeing none, all 
those in favour of this motion? Those opposed? I declare 
the motion lost. 

I put the question on section 14. Is it the favour of the 


committee that section 14 carries? All in favour? 
- Opposed? Section 14 carries. 


Are there any comments, questions or amendments to 


sections 15 or 16? Seeing none, all those in favour that 


! 


sections 15 and 16 carry? In favour? Opposed? Sections 


15 and 16 carry. 
Section 17. 
Ms Martel: I move that subsection 5(2) of the Public 


~ Vehicles Act, as set out in section 17 of the bill, be 


_ struck out and the following substituted: 


‘Discontinuance of scheduled service 
“(2) The holder of an operating licence shall not 


discontinue any scheduled service authorized under the 


holder’s licence except after giving 90 days written 
notice, 

“(a) to the minister; and 

“(b) to the public in the area affected, as set out in 
subsection (4). 

“Reduction of scheduled service 

“(2.1) The holder of an operating licence shall not 
reduce by 25% or more any scheduled service authorized 
under the holder’s licence except after giving 30 days 


~ written notice, 


“(a) to the minister; and 

“(b) to the public in the area affected, as set out in 
subsection (4).” 

What this amendment does is take what is now appear- 
ing in regulation and put into the act, which we feel 
would give more weight to it and more strength. Also, it 
provides for a new section around reducing what is a 
scheduled service to try and capture some of the concerns 
that were raised; for example, of people deciding to 
operate only in peak hours instead of continuing to 
operate a service that had been in place before. It 
imposes some responsibilities on a carrier who still wants 
to continue to provide a service on a route but wants to 
do that at a much reduced rate and sets out the provisions 
around how that would have to occur. 

Mr Ouellette: The protection proposed in the regula- 
tions will do this and more. However, as I’m sure you’re 
well aware, the regulations which set out specifics of the 
government’s proposal to increase protection for small 
communities can’t be disclosed in detail because it must 
first go through the normal regulatory process but can’t 
proceed to finalization until the bill becomes law. 

The Chair: Any further comments? Seeing none, all 
those in favour of the motion? Opposed? I declare the 
motion lost. 

Ms Martel, that would make your next amendment out 
of order, so the next one up is a Liberal motion. 

Mr Duncan: I move that section 6 of the Public 
Vehicles Act, as set out in section 17 of the bill, be 
amended by adding the following subsection: 

“Safety audit required 

“2.1 Upon issuing a licence under subsection (2) the 
board shall require that a comprehensive safety audit be 
completed prior to the start of operations.” 


It’s fairly self-explanatory. We reaffirm our commit- 
ment to safety on Ontario’s roads and would urge the 
government to do the same. 

Mr Ouellette: Safety audits are provided for under the 
HTA applying to both private and public carriers and to 
other commercial vehicles. The Ministry of Transporta- 
tion has committed to implementing new safety measures 
to augment the existing elaborate array of safety require- 
ments pertaining to bus operators. Specifically, new 
market entrants will be required to demonstrate to the 
MTO before being allowed to operate on our roadways 
that their safety house is in order. 

In accomplishing the intent of the proposal for amend- 
ment, the bill pertains to economic regulation and is not 
the proper place to specify safety rules. 

Mr Len Wood: I listened to Mr Ouellette’s explana- 
tion. We just had a presentation that all kinds of people 
right now are out there anxiously waiting to grab these 
buses for $1,000 or $2,000 and put them on the road to 
try to get into the business. You’ve got somebody who’s 
spending $50,000 or $75,000 or $100,000 on a bus, and 
then you get somebody else who’s going to get a mech- 
anical fitness done that’s good for about 30 days, who 
puts this bus on the road and the wheels start flying off 
and breaking windshields and causing all kinds of 
accidents. 

All we’re saying is that a comprehensive safety audit 
be done prior to the start of operations. We’re talking 
about putting people at risk, not only the people who are 
on the buses but people who are on the highways as well. 
I don’t want to see a wheel off a bus come flying at me 
when I’m driving down the road because I know there 
are probably 30 or 40 people on the bus who are going 
to die at the same time as I’m going to die. 

Mr Ouellette: As we stated before, they can’t put 
them on the road without an inspection. Our commitment 
to safety is paramount. There would be no deviation from 
ensuring that our roads are safe and that the public’s best 
interests are there. 

Mr Colle: I found this really contradictory and 
unbelievable. What we’re saying here is essentially that 
when a person applies for a licence, they undertake an 
audit prior and not six months after. I don’t see how 
safety is enhanced by waiting six months. If they have 
the will and the ability to carry people safely, they’ll 
have that in order. Why wouldn’t you want to encourage 
that? 

To say safety is paramount and then put a six-month 
delay on safety — it’s especially paramount considering 
the fact that there are people who will enter into line 
routes or the charter business who perhaps are not fully 
up to safety standards. This ensures added protection for 
the thousands of people who will be on the buses, never 
mind the people on the roads and highways and the 
operators. It just doesn’t make any sense at all to wait six 
months. The good, safe carriers have no problem with 
this. All you’re doing is giving a green light to the ones 
who want to cut corners. Why this government would cut 
comers on safety — how can you rationalize this? You 
get the licence and you have the safety audit as you get 
the licence. You don’t wait six months. What happens in 
that six-month period, with no safety audit? 
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Mr Ouellette: It is up to six months. The commitment 
with the bus blitzes currently ongoing, the safety stan- 
dards we’ve established and the fact that they have to be 
inspected as well we believe will ensure that the public 
is safe there. 

Mr Colle: In terms of the bus blitzes, you heard Mr 
Burley come in here yesterday and say he picked up a 
bus that went into his garage. How many people are 
doing bus blitzes in this province night now? We know 
how many people are doing truck blitzes. How many 
OPP officers have we got on the truck squad? In the 
whole province, what are there, a dozen? And you're 
laying off 1,200 people in the Ministry of Transportation. 
Who’s going to be doing these bus blitzes? 

Mr Ouellette: Actually, we’ ve increased the inspection 
staff and there haven’t been any layoffs in that area at all. 
1920 

Mr Colle: How many are on staff right now? 

Mr Ouellette: The exact number? It’s up to 240 now. 

Mr Colle: For the whole province. 

Mr Ouellette: Which is an increase of 30 or 40 
individuals. 

Mr Colle: And you’re going to now say that’s going 
to be adequate, considering you’re going to be expanding 
it; there are more people entering the market as you 
deregulate. I just don’t see the problem. If you’ ve got that 
many more staff, then you shouldn’t have a problem with 
the — 

Mr Ouellette: We feel, with the number of increased 
inspectors, with the mandatory inspections, the commit- 
ment to bus blitzes, that it’s more than adequate to ensure 
that our roads are safe. 

Mr Colle: So the six-month — 

Mr Carroll: Mr Colle, are you concerned primarily 
about new buses going on? 

Mr Colle: Yes. 

Mr Carroll: As I understand the laws of the province 
of Ontario, you cannot put a licence on a vehicle without 
a safety inspection. So I think that would cover that if 
you're talking about new buses going on the road. 

Mr Colle: We’re talking about a comprehensive safety 
audit — 

Mr Carroll: But a safety inspection — 

_ Mr Colle: — which goes beyond the licensing provi- 
sion. 

Mr Carroll: A safety inspection as required by the 
Ministry of Transportation should be sufficient. 

Mr Colle: Yes, just like the ones people have for cars, 
you know. They’ve been buying the certificates and the 
whole works. 

Mr Carroll: Well, that’s another issue, but we current- 
ly have a system in place in the province of Ontario 
where a vehicle going on the road for the first time, 
licensed in Ontario, has to have a safety inspection. I 
think that’s sufficient. 

Mr Colle: That may be sufficient for private auto- 
mobiles — in fact, in many cases it isn’t — but as Mr 
Dubeau said, there are people who are entering the bus 
business with used vehicles, 20 years of age etc, because 
of trying to cut costs etc, which is reasonable. So I would 
think you’ ve got another safeguard by saying you have to 
have the safety audit done before you operate. I don’t see 
the harm in it. I don’t see the downside. 


Mr Carroll: It’s overkill. We’ve got lots of regulation 
now to protect us in that area. 

Mr Colle: “Overkill” is maybe the wrong word. 

Mr Duncan: Yes, I wouldn’t use that word. 

The Chair: Any further comments? Seeing none, I’ll 
put the question. All those in favour of the motion? 
Opposed? I declare the motion lost. 

I'll put the question on section 17. All those in favour 
that section 17 carry? Opposed? I declare section 17 is 
carried. 

Are there any comments, questions or amendments to 
sections 18 through 23? Seeing none, I’ll put the ques- 
tion. Is it the pleasure of the committee that sections 18 
through 23 carry? All in favour? Opposed? Sections 18 
through 23 carry. 

Section 24. 


Mr Colle: I move that section 33 of the Public | 


Vehicles Act as amended by subsection 24(1) of the bill 
be further amended by adding the following clause: 


“(b.3) requiring applicants for licence renewals under | 
subsection 6(3) to provide information and documents | 


relating to the applicant’s safety record as specified in the 
regulation.” 


All I’m trying to do here, Mr Chair, is ensure that all 
relevant documentation as it relates to safety is part of the 


process and is presented by the applicant so that the 
board can have all pertinent records before them and 
ensure that’s the case, relating to safety. 


Mr Ouellette: First of all, the licence renewals are — 
unusual. Most operating licences are permanent. Under 
both the existing and the proposed systems, such renewals | 


would normally be automatic and only exceptionally go 
to a hearing. The only change in the proposed system is 


that the minister would not be referring renewals to the © 
board but it would be up to a competitor to present a case — 
for conduct of a hearing on renewal. On those bases, we 


would be opposed to this amendment. 
The Chair: Any further comments? Seeing none, I’ll 


put the question. All those in favour of the motion? — 


Those opposed? I declare the motion lost. 


Mr Jean-Marc Lalonde (Prescott and Russell): I : 
move that section 24 of the bill be amended by adding 


the following subsection: 
“(1.1) Clause 33(d) of the act is amended by adding 
‘provided that the amount of the liability insurance 


coverage shall not be less than ten million dollars’ at the — 


end: 


The purpose of this amendment is, at the present time | 


for car owners, we’re asking most of the time that there 


be coverage of $1 million. This time when it is a bus | 


carrying 47 people, I think we have at least 10 times the 
number of passengers, and if a small operator doesn’t 
have the ability or the financial support to have insurance 
with $10 million coverage, he should not be able to 
operate a bus, for the public safety. 


Mr Ouellette: The intent is to continue to allow — 


insurance rates to be at different levels for different sizes 


of buses, based on passenger capacity. The levels should 


not be set at unreasonably high minimum levels. What 
needs to be done and what we intend to do in the regula- 
tion under this bill is to bring the insurance requirements 
for the intercity bus industry in line with today’s realities 
and in line with the levels of neighbouring jurisdictions. 
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- Rest assured that the insurance levels are being raised to 
appropriate levels. So for those reasons we would oppose 
this amendment. 

Ms Martel: Could I just ask then, is what Mr Lalonde 
proposed out of whack with other jurisdictions or in line 
with other jurisdictions? It seems to me if we’re moving 
in that direction, does what he propose actually reflect 
_ what’s happening in other provinces, or do we have that 
_ information? 

Mr Ouellette: It is in line with what’s going on in 
other jurisdictions, the way that we have presented it. 

Mr Lalonde: It is in line with other jurisdictions? 

Mr Ouellette: Yes, the way that we have presented the 
bill, up to the $10 million, allowing variable rates for the 
mini-buses and things like that, based on passenger 
capacity. 

Mr Len Wood: Are you saying that the $10 miilion is 
the minimum for any operator out there and then if they 
have bigger buses and more — it’s more than that in 
other jurisdictions? 

Mr Ouellette: No. What we’re saying is that $10 
million, being that it’s “shall not be less than,” could be 
too high in certain instances, for small capacities and 
things like that. 

Mr Colle: In terms of the liability threshold here, 
again I think that the purpose here is to ensure that we 
don’t have the situation which occurs today where some 
bus operators have about the same level of liability as 
ordinary motorists do. What it’s really doing is ensuring 
that people have a substantial track record in businesses, 
that you don’t have people entering the market who have 
no business being there. It’s all part of the risk to the 
public and I think also unfair competition for people who 
have safe vehicles and carry these costs. So there are two 
aspects to it. 

A $10-million level for a passenger vehicle — if you 
want to have a special regulation that also deals with 
minivans or other vehicles, you can do that afterwards by 
regulation, but a $10-million limit for regular intercity 
buses is quite reasonable. I’m not sure what the problem 
is in terms of sending a strong message to people that if 
you want to enter this field, you have to be willing to 
secure sufficient insurance. I think it really makes it fair 
for everybody in the business and at the same time 
ensures that the public is not going to be at risk in terms 
of insurance liability. 

The Chair: Any further comments? Seeing none, I'll 
put the question. All those in favour of the motion? 
Opposed? I declare the motion lost, which leads us to Ms 
Martel. 

Ms Martel: I move that clause 33(0) of the Public 
Vehicles Act, as set out in subsection 24(2) of the bill, be 
amended by striking out “the amount of notice and” in 
the sixth and seventh lines. 

The purpose here was to move some provisions that 
currently appear in regulation into the act itself to give it 
what we thought would be greater strength in law. 

Mr Ouellette: We feel that the regulations are a better 
place to set out the rules governing notice of discontinu- 
ance and reduction so that it can be more flexible to 
changing requirements if changes are necessary in the 
public interest. So for those reasons we will be opposing 
the motion. 


1930 

The Chair: Any further comments? Seeing none, I’ll 
put the question. All those in favour of the motion? 
Opposed? I declare the motion lost. 

Mr Colle: I move that section 33 of the Public 
Vehicles Act, as amended by section 24 of the bill, be 
further amended by adding the following clause: 

“(p) For the purpose of eliminating undue obstacles in 
the transportation network governed by this act to the 
mobility of disabled persons, including regulations 
respecting: 

“(i) the design, construction or modification of, and the 
posting of signs on, in or around, means of transportation 
and related facilities and premises, including equipment 
used in them; 

“(ii) the training of personnel employed at or in those 
facilities for premises or by carriers; 

“(iii) tariffs, rates, fares, charges and terms and condi- 
tions of carriage applicable in respect of the transporta- 
tion of disabled persons or services incidental thereto; 

“(iv) the communication of information to disabled 
persons; 

“(v) exemptions for specified persons, means of 
transportation, services or related facilities in premises 
from the application of regulations made under subclause 
(i), (ii), (i11) or (iv).” 

Just again, in support of the deputation we had here, 
it’s very clear that the provincial government has the 
authority to enact regulations as it relates to intercity 
buses and their accessibility for public transportation. 

We know that the Premier is clearly on record that he 
would proceed with this and made that commitment, so 
we’re just supporting the Premier’s initiative on ensuring 
that people across Ontario have access to disabled 
transportation. 

I think it’s an essential basic right that people have 
mobility rights across the province of Ontario, especially 
when many small communities are serviced by the 
intercity bus industry and they have the right to intercity 
travel as much as anybody else. 

This amendment ensures that the act enables fair, 
equitable and available mobility for all Ontarians and 
doesn’t exclude any Ontarians who, because of a disabil- 
ity that may be beyond their control, don’t have the same 
access to public transportation. 

I think the Premier is right in supporting this proposal 
of accessibility in Ontario on intercity buses, and we 
support the Premier’s initiative. I’m sure that he would 
support this amendment, as he has stated so, because I’m 
sure he doesn’t want to resign. 

Mr Len Wood: In support of this amendment that’s 
brought forward by my good colleague Mr Colle, it’s 
quite clear in the presentation that was made from the 
Transportation Action Now group that they were given a 
written response. Prior to his election as Premier, Mike 
Harris stated in a response to a written question from our 
organization that a Harris government would work to 
ensure that all new intercity buses purchased in Ontario 
are fully accessible. 

He also pointed out on May 10 that he stands by his 
election promises and will resign if he fails to honour 
them. He promised persons with disabilities that all new 
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intercity buses purchased in Ontario would be fully Mr Len Wood: We’re just saying, don’t discriminate 
accessible. against the disabled. 
Either Bill 39 will have to be amended with this Mr DeFaria: Right, but how would you be able to 
section that’s brought forward to reflect his campaign _ enforce the training of personnel — 
promise, or he should be prepared to do the honourable Mr Colle: The Premier = 
thing and resign. The Chair: Order. We've got a speaking order. ; 
I point out that in the conclusion by the presenters Mr DeFaria: — and tariffs and rates that are being 
Transportation Action Now, they say: imposed out of Quebec on people travelling from —*= 
“At present there is no mechanism for implementing Mr Len Wood: We're simply saying, don’t discrimi-. 


the government’s campaign promise on accessible nate in Ontario against disabled people. That’s all we’re 

intercity buses. Transportation Action Now respectfully Saying. j - 4 

requests that the government follow the lead of the Mr DeF aria: You have specific provisions here. You 

federal government and establish a mechanism for have training of personnel, tariffs, rates, communication 

ensuring not only safety but also accessibility.” of information, signs. If an operator is ae from 
I would go back to point out that it was a promise that Montreal to Toronto, you would have difficulty in 

was made by Mike Harris during the election campaign, enforcing some of these provisions, and maybe that’s 

and he repeated it again on May 10, that “he stands by § why your governments didn’t choose to legislate it. 

his election promises and will resign if he fails tohonour 1940 ; ’ 

them. He promised persons with disabilities that all new Mrs Barbara Fisher (Bruce): I would like to be on 


intercity buses purchased in Ontario would be fully record as supportive of the issue that has been brought 
accessible.” before us today. In fairness, we haven’t had representa- 


I can’t see any reason why anybody in this room — tion from other stakeholders who would have, I’m sure, 


iti bout this. I think we should be listen- | 
would not be fully supportive of a position that Mike Something to say about 
Harris, who is the Premier now, has taken during the _—_‘1ng to all parties. This is a 10-year-old abe hee I don’t | 
election campaign and since the election campaign. We _ think somebody should be introducing it in this way, as 
saw Sheila Copps make a promise, and she kept her 4 15-minute, last-minute move. There Is going to be an 
promise. She’s fighting it out now in a by-election in Opportunity when further legislation with regard to 
Hamilton. She said she would resign if she could not deregulation is brought forward, and I think that would 
scrap the GST. Mike Harris has said that if he doesn’t 5 the proper time to address it. ng a _ a | 
keep his promise to make buses fully accessible in  ©°™Mpassionate to the issue, but I think it should be 
Ontario, he will resign. handled in a way that is fair not only to the group that | 


, de representation requesting consideration of this point | 
I wouldn’t want to see the six or seven Tor members, ve ; ‘ 
Beatle pei ee having to go up in the aaa couple of today but to those others involved who will have to make 


ae _ changes because of it. I hope we could consider it at the | 
one i sass Stites ane Hae ie i time we bring forward additional legislation. I don’t think © 


course, I would be up there campaigning against him. I there’s anybody sitting here at this table today —I/ 


would look for support from all three political parties and haven't heard so yet, not one body — who said they 


; : : didn’t agree with the issue being dealt with. But I don’t . 
make sure that the Premier of Ontario, Mike Harris, does think 10 minutés'_ it wasn’t even 10 minutes thea 
not have to resign over a broken promise if you vote 


against this amendment. thing that happened before we closed, before going into | 


: rae lause-by-clause, is the way to handle this. It’s not a_ 
Mr DeFaria: This is an amendment that I have a great - ; : os ; 
deal of sympathy for. The only problem I have, and responsible way to make a decision on such a major | 


maybe Ms Martel will be able to assist me, is that I FUE Martel: In response to both Ms Fisher and Mr | 
assume this provision is not presently law in Ontario. ’ P 


There j h ae yj faa DeFaria, someone on that side better explain to me why 
SSO eae EOE Oe presently 1n our aan these weren’t all concerns that Mike Harris had when he > 
ee Peete m going by what the group said rOmUS: made the commitment in the first place during the — 

ee ea eee ebcaied: iia there was a provision election campaign to get the vote of the disabled. Let’s 

gue paunie pally operated transit services. face it, folks, you can’t have a double standard, you can’t — 
Mr DeFaria: But not intercity. 


. be on both sides of this issue, and that’s what you’re | 
Ms Martel: Not for transit on line. | would assume 


charter is included in that as well. trying to do right now. 


Mr DeFaria: The reason I’m aslanpsihatties Your leader, the man who is now Premier, had no 
: at is because = 5 i il, trying to 
both the NDP and the Liberal governments had been in acne Se age gee ele ree tee 


get votes from people in the disabled community, saying 
power for so long in the province and had not chosen to this wasn’t going to be a problem. He didn’t raise it 
bring it forward. Maybe the reason it had not been before the disabled community or send a letter back to 
brought forward is because it would put Ontario operators their organization which said, “Jeez, we’d like to accom- — 
In a disadvantaged position in comparison to other modate you, but we’re really worried about having the — 
interprovincial = like ' Quebec —— Operators, because opportunity to talk to other people, ie, the operators, to 
interprovincial are also intercity. Some of the intercity go see if they can enforce it.” He didn’t say to them, “We’d | 
from one province to the other, and provisions such as 


ie like to have an opportunity to see if some of the provi- 
these would be very difficult to enforce when buses come sions can be enforced and to determine if that’s why the © 


from Quebec, for example. NDP didn’t move on it.” 


\ 


) 


! 


| 15 MAI 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-843 





No, I’m sorry; Mr Harris, during an election campaign, 
to try to get votes from the disabled, said, “A Harris 


- government would work to ensure that all new intercity 


buses purchased in Ontario are fully accessible,” period. 
There you have it. That’s what the man said, and if it 
was good enough before the election to try to get votes 
from the disabled community, why isn’t it good enough 
now? 

Mrs Fisher: It still is. 

Ms Martel: If it still is, then let’s move the motion 
now. Obviously, Mr Harris wasn’t concerned about all 
these things when he made the commitment. Mr Harris, 
in making the commitment, wanted to be sure that people 
who are disabled have equal access on intercity buses. 
That must be what he agreed to when he sent this letter 
back. He had to know what that meant. He had lots of 
research staff who could have looked into this. Of course 
he knew what it meant. I suspect that what he wanted to 
ensure was that there was no discrimination against 
disabled people in terms of having accessibility to buses 
in this province. We agree with that. That’s why we’re 
moving the amendment now. I really think the govern- 
ment members ought to be supporting this motion. It was 
sure good enough for him then in the election campaign; 
it should be good enough now. 

Mr Carroll: I want to support what Ms Fisher said, 
that we agree it is an issue that does need to be dealt 
with. 

It’s interesting that the two parties opposite came 
forward with many amendments, some of which were on 
very small issues, yet on this particular big issue — 

Mr Len Wood: Don’t discriminate against the disabled 
in Ontario; that’s all I’m saying. 

Mr Carroll: — which they feel is so important now, 
they did not see fit to come forward with an amendment 
until the last second, scribbled out on a piece of paper, as 
a result of a presentation that was made. I think they’re 
reacting to — 

Mr Colle: On a point of privilege, Mr Chair: It wasn’t 
our fault that the deputation was made this afternoon at 
this hour. We did not have an opportunity to set the 
timetable for deputations; It wasn’t our doing. If we had 
had an opportunity of a couple of days — I think that is 
very unfair. 

Mr Carroll: If the issue is what Mr Harris, the 
Premier, said during the election campaign, they should 
have known about that well before today and should have 
been making the appropriate amendment prior to now. I 
think it’s opportunism on their part. It is something we 
should be dealing with in the future. 

The Chair: Are there any more comments? 

Ms Martel: They made all kinds of promises. 

The Chair: Ms Martel, please, order. Could we stay 
on the topic at hand. 

Mr Len Wood: With all due respect, the arguments 
that were given by Ms Fisher, Mr Carroll and Mr DeFaria 
don’t make any sense. It’s a simple matter of fact that 
these people made a presentation based on what Mike 
Harris told them during the election campaign. He put it 
in writing. He agreed that he would stop the discrimina- 
tion against those people who were going to be riding the 
buses on the highways throughout Ontario. Now all of a 
sudden we hear the Tory members saying: “We’re going 


to vote against this because we don’t think Mike Harris 
meant that during the election campaign. We don’t think 
we should help him to keep his promises, so we’re going 
to vote against all in the disabled community who want 
to travel by bus in Ontario.” 

I’m quite prepared to go out in the by-election and 
help to make sure Mike Harris is known in his riding for 
the promises he made, and walking away from them, if 
he decides that he’s going to keep his promise and resign, 
because this is what it’s all about. It’s an amendment that 
was brought forward based on a suggestion that was 
presented to us by the Transportation Action Now group. 
It was presented at the last part of the day. 

There are all of the arguments asking, “Why didn’t the 
Liberal or the NDP government do it in the 10 years 
prior to it?” I don’t think you would see either the 
Liberals or the NDP vote against an amendment that 
would stop discrimination in the province of Ontario 
against the disabled and those people, aged or whatever, 
who want to travel the bus system in Ontario. You have 
the opportunity now to rectify a bad situation. Don’t 
blame the NDP or the Liberals for not doing it. You have 
the opportunity now to rectify it based on what Mike 
Harris said — “I’ll keep my promises or I will resign.” 
He made a promise that the disabled community would 
not be discriminated against as far as the public busing 
system on the highways of Ontario was concerned. 

I don’t accept the argument that it might be more 
expensive if there’s a bus from Manitoba or Quebec that 
comes in and wants to discriminate against them. They 
should be told very clearly, “Look, if you’re going to 
pick up passengers in Ontario, you’re going to pick up 
the disabled people as well as the healthy people or you 
don’t come into the province.” It’s very simple. Stand up 
and support what your Premier has said. Don’t vote 
against him and force him into a by-election. 

Mr Ouellette: When we started this, we had a dis- 
cussion that this bill had a very narrow focus in that it 
was designed to establish an interim regime prior to 
deregulation, that the intent was to have further legisla- 
tion coming out. The MTO could not contemplate in the 
short term the amendment that has been brought forward. 
We have not consulted with the industry on_ this. 
Although, as I stated earlier, we intend to have further 
legislation come out, this has given the opportunity to 
review the industry, and so the industry also has the 
ability to review how it will impact them. At that time, 
we can expect to see some changes. 

For those reasons, as we stated, we’re looking at this 
legislation. That’s why it’s not in as of April 1, as was 
stated in one of the earlier presentations, so that all 
implications can be dealt with. For those reasons, I will 
be opposing this amendment. 

Mrs Fisher: I would like to add one more thing to 
further support the reason why we should do this in a 
mature manner. In the presentation that was made to us 
today, there was a supplementary submission on behalf of 
the group that came before us. I would like to quote one 
part of it and why we need to be discussing that, not only 
with other stakeholders, by the way, but with the federal 
government. I want to quote from the report that was 
given to us today why we should be handling it in a 
proper way. It’s section 6, page 6 of the supplementary 
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submission on behalf of Transportation Action Now to 
our committee today. 

“What followed was a 12-year period of waiting for 
provincial action. In 1991, the federal Minister of Trans- 
port asked the National Transportation Agency of Canada 
to carry out an inquiry into the accessibility of extra- 
provincial motor coach services in Canada. The agency 
reported in 1993 in The Road to Accessibility: An 
Inquiry into Canadian Motor Coach Services. The report 
recommended that a national standard of accessibility be 
established and that provinces delegate to the federal 
government authority over buses under their jurisdiction 
so that the agency might have a consolidated enforcement 
authority.” 

I happen to support that type of intent and I think we 
should be doing it in cooperation with the federal govern- 
ment. We can show leadership in this as a province that 
understands the need to take care of a problem that’s 
been long outstanding, and I would urge us to do that. 
But I don’t think by handling a motion today without that 
kind of consultation that’s required to have that partner- 
ship between the two levels of authority — govern- 
ments — we’d be acting in a responsible manner. That’s 
why I will be voting against the motion today, but would 
be very pleased to look into this further in any capacity 
that I’m asked to on behalf of the government. 

1950 

Mr Len Wood: I’m still puzzled. One year ago Mike 
Harris had no problem standing up at every microphone 
there was around and saying, “I promise this; I promise 
that.” He promised that he would take action that would 
help out the disabled community in the province of 
Ontario; he promised it in writing. Now, a year later, 
you’re saying, “We’ve got to take some time to look at 
this to see if we can pass the buck off on to the federal 
government.” That’s not acceptable. It’s completely not 
acceptable that you would, a year later, after Mike Harris 
making those promises, say, “Can we not blame the 
Liberal government in Ottawa now for not helping out 
the disabled community in Ontario?” 

You have the opportunity now to support Mike Harris 
in the promise that he made, “If I don’t do something 
about the disabled people in this province as far as busing 
is concerned, I will resign.” He said that: he put it in 
writing. Don’t try to tell me that you have to wait for 
more time to study to see if you can find a way of 
passing off the buck on to the Ottawa government. That’s 
completely not acceptable at all. 

Mr Maves: On Monday this committee heard from an 
intercity bus operator who had tried to implement a fully 
accessible bus service in the Niagara area, yet when he 
went to the transport board for a licence he was denied, 
and after he had spent $200,000 on his application. After 
full deregulation, this gentleman would have been able to 
provide such accessible service for the disabled. In a 
sense, with this bill, which is hopefully leading us 
towards greater deregulation, this gentleman would have 
been able to have brought on line his business of access- 
ible bus service. He would have to fulfil certain safety 
requirements, but under full deregulation that accessible 
service would be there. I think that’s significant; it’s a 
way to fulfil such promises. By deregulating, people can 
more easily bring on these services. That’s an example 


that was heard right in front of this committee on Mon- 
day. In the current system, that ability is not there, so this 
bill is speaking to this issue. 

Furthermore, Mr Colle said, “In fairness, we drafted 
this at the last minute because we just heard of it at the 


last minute.” Clearly, in fairness then, to consider a. 


motion like this you have to have an opportunity to see 
if the motion, as worded, is proper with ministry lawyers, 
and there are so many other ramifications that we must 


have time to consider. Let’s look at this logically and quit — 


the grandstanding. Obviously, we should not accept this 
motion at this point in time, having not had proper time 
to consider all of the ramifications and the legalities of it. 
I’ll vote against that motion. 

Ms Martel: There’s no reason, before or after bus 


deregulation, that any operator should be restricted or feel — 


that he or she can’t make anything fully accessible. 


There’s nothing in law or under the current structure that — 


you’re now trying to change which forbids or somehow 
restricts an operator from becoming fully accessible to 
people who are disabled. That’s a ridiculous argument. 


Secondly, folks, the Premier made a commitment well | 


over 10 months ago, and it seems to me, since there are 
enough whiz kids working for this government, that 


someone, having looked at the Premier’s promises, would © 
have been busily working away figuring out exactly what © 


he meant when he said what he said and how that was 
going to be implemented. To try and say now that we’re 
sitting here at the last minute and dealing with something 
that no one has any idea about is also ridiculous. 


I’m sorry, your Premier made the commitment. Surely | 


when he made the commitment he understood what the 
consequences would be and what was going to be 


involved. Why would he make a commitment without | 
having a clear understanding of that? To try and say, 
“We're going to vote against it because right now, at this 


hour, we don’t know what all the implications are, even 


though our Premier made the commitment over 10. 


months ago, and to fulfil his promises we should be 


looking at what he said and how those things can be > 


implemented,” is just not an acceptable argument, not 
only to the members of this committee, but to the dis- 
abled community. 

Finally, with respect to waiting for the feds and 
looking for a national standard, my goodness, if Ontario 


can’t and doesn’t want to lead in this regard, then there’s — 


something wrong. To say that we’re going to wait and 
we're going to see what everyone else does and we’ll 
spend two or three years fooling around studying it — 


look, the fact of the matter is it was a Conservative | 


government in 1987, folks, that put this into place, and in 
1993 we had an agreement. There’s no reason now why 
we shouldn’t be carrying through on that. 

The legislation is open now. It’s sitting in the hands of 


your government. Your Premier, when he was out on the | 


campaign trail, thought it was good enough to campaign 


on, thought it was good enough to make a commitment — 


on with respect to the disabled community. We’ re asking 


you today to live up to that commitment on behalf of | 


those folks, and I think you should want to do that. 

Mr Len Wood: It frustrates me a little bit to hear 
some of the arguments out there, because we hear 
comments that somebody has to spend $200,000 to get 
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permission to take disabled people on the bus. We have 


_ buses from the airport, coming into town, going all over 


_ the over place. 


All we’re saying in simple terms is that you have an 


- opportunity now to show the disabled community or the 


aging community that they are part of society, that if they 


| want to ride a bus on Highway 11, Highway 16 or 69 or 


whatever the highways are throughout this province, 
Mike Harris is going to keep his promise and see that 
they will not be discriminated against any more; they will 
be allowed to go on these buses. There might be the odd 
time that the bus with 47 or 50 passengers is going to be 
able to take only two people in wheelchairs or whatever, 
but that’s understandable. Even the people who are sitting 
in wheelchairs understand that there’s only room for so 
many of them on a specific bus. 

Don’t let your Premier down and say we’re going to 
leave these people sitting on the side of the road and 
they’re going to have to spend money out of their pocket 
to get taxis or whatever, when we have buses going right 
by there and we have an opportunity now to include this 
in Bill 39, which is part of the complete deregulation of 
the bus industry somewhere down the road. It can send 
a message out loud and clear that the disabled community 
will be looked after in this province, that Mike Harris 
wants to do it. 

Why do we have the arguments from so many Conser- 
vatives that they’re not going to do it, they’re going to 
vote against it? I haven’t heard a single good reason yet 
why they would vote against it, knowing that 10 or 11 
months ago Mike Harris made that promise and he put it 
in writing to the group Transportation Action Now. It 
doesn’t make any sense that we would still sit here 
arguing about whether you should support Mike Harris in 
his bid or force him into a by-election. I’m sure that 
when the media get wind of this they’re going to be 
hounding him all over the place. 

I was in North Bay last Thursday. They don’t think 
very much of him in his own town. Now if you get this 
coming out, another broken promise, allowing the 
continued discrimination against the disabled community 
by not agreeing to an amendment of this kind, it doesn’t 
make any sense to me. I can’t understand it. 

Mr DeFaria: Just to clear the record, I think the 
arguments made on the other side minimize the commit- 
ment we made. The commitment we made says, “A 
Harris government would work to ensure that all new 
intercity buses purchased within Ontario are fully access- 
ible.” Can you tell me, Mr Chair, what that has to do 
with the posting of signs, which this amendment deals 
with? It has nothing to do with the commitment. 

The commitment is buses purchased within Ontario, 
that we’d work to ensure that those buses are fully 
accessible; nothing to do with the posting of signs and 
other things that this amendment deals with. By putting 
the two side by side, you’re minimizing our commitment 
made to the disabled community in Ontario. 

Mr Colle: Mr Chair, that is an incredible comment. In 
the disabled community, it’s critical to have proper 
signage. I don’t know if you’ve ever seen signage saying 
there are ramps available, there is access available. 
Signage is part and parcel of accessible transportation. 


They have the right to know where the access points are. 
You can’t have accessible service without proper direc- 
tion and the signs are a critical component and a minor 
component. 
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The final thing I’ll say is that the way this process 
works is that we had deputations come in today until 
5:30; we have scheduled it up to 6 o’clock. It was 
possible that other deputants would have had some 
meaningful amendments to make. I think the Chair was 
reasonable in accepting the fact that these people had 
legitimate points to make, and there were even a couple 
of other suggested amendments made by a couple of 
other deputants that I thought would have been worth- 
while to look at. 

It wasn’t by our design that this came up at the last 
minute. I think either you say, “Don’t bother coming and 
making deputations,” the day that you go to clause-by- 
clause or you enable them to. We obviously try to 
accommodate people who make meaningful suggestions. 
Those people who came today, the last day, have the 
right to suggest amendments and we’re giving them that 
opportunity. It’s not a matter of anything more than that 
this amendment was brought forward and it had some 
relevance to our debate here, and I think it’s part of the 
debate. The timing of it is none of our doing or none of 
the deputants’ doing. This is the way the process works 
here in terms of the time constraints. We don’t want to 
start restricting people. 

Mr Duncan: Just to that, we advocated a subcommit- 
tee for a longer period of time. Your government, as has 
been consistent, has insisted on just giving you your 
marching orders and sending you in here. What has 
happened is we’re here to listen to these delegations, and 
you know what? You have a chance to right a wrong, 
you have a chance right now to do exactly what you said 
you would do. To suggest somehow that we ought to just 
come in here, listen to deputants, do our clause-by-clause 
and walk away, to me just undermines the principle of 
why we’re here. 

If you want to have clause-by-clause on this section 
next week, we’ll be happy to. We advocated for a longer 
period of time. We advocated that we travel the province, 
because we are interested in hearing what people have to 
say and we’re prepared to respond to them. I think you 
have an opportunity here to adopt a commonsense 
amendment to the bill which recognizes what municipal 
authorities and other authorities have done and to do it in 
a timely fashion. I think you are passing up an opportun- 
ity to put the interests of those who require accessibility 
ahead of whoever else you’re representing here today. 

Mrs Fisher: I would like to say just a couple of things 
and then I hope that we will stop reiterating points, but 
I would like to introduce a new point here. 

What some of the members on this side have indicated, 
those who have spoken so far, and I haven’t yet heard 
any murmurs that there is any dissension with regard to 
that issue, is that we are more than willing to look at it, 
and I don’t think we should leave the room tonight being 
portrayed that we’re not going to deal with it. We will 
deal with it. But it’s rather ironical that somebody who 
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sits on the other side and continues to say, “You ram it 
through, you ram it through, you ram it through,” all of 
a sudden wants it rammed through. 

There is an ability to deal with this in the near future 
in a responsible way. I can assure you that this will be 
raised through our committee and our caucus representa- 
tives to this committee with the responsible minister, and 
I’m sure that some action will be undertaken to deal with 
the problem. 

I can only say one thing. Being a new member here 
and looking over the history of the presentation that was 
made today, anybody who is left in the room who was 
part of that delegation, and there is at least one party still 
here — I don’t think that person would want to leave the 
room thinking this government is not looking to take 
action on this. Some of the opinions I’m hearing on the 
other side suggest that might be the case. I think we’ll 
live up to a commitment to deal with the issue and take 
it to committee and take it back to our minister and 
express the concerns that were raised today. We have an 
opportunity to deal with it, we will deal with it, but I 
think we ought to do it in a responsible manner. 

Mr Duncan: I certainly concur and I move a one-week 
deferral of consideration of this amendment. 

The Chair: The motion is out of order. There’s a 
motion on the floor right now. 

Mr Len Wood: On the issue, there’s nothing that’s 
happened here on the spur of the moment, there’s nothing 
that is being rammed down anybody’s throat. We’re 
talking about a lot of thought that went into building up 
Mike Harris to make that promise 10 months ago. I’m 
sure he thought about that in all the Common Sense 
Revolution booklets that he was making. There were a 
number of editions of them. Then he finally came to the 
point that it doesn’t make any sense to allow the bus 
industry to drive right by disabled people in this prov- 
ince. “I will change that,” or “If I don’t change it, I will 
resign.” 

There’s nothing that’s happened here on the spur of the 
moment. A lot of thought has gone into the decision- 
making leading up to making sure that the disabled 
community is not being discriminated against in this 
province, and I don’t accept the argument that somebody 
is trying to ram something down somebody’s throat. Mike 
Harris spoke it. He put it in writing 10 months ago. He 
had probably thought about it for a couple of years before 
he did it, so you’re talking about a long process here. 

Now all of a sudden we have the Tory caucus sitting 
on the other side saying: “Something happened here on 
the spur of the moment. The disabled community came in 
and made a presentation under Transportation Action 
Now. They want an amendment and the Liberals and the 
NDP are supporting it. We can’t support it, even though 
we campaigned on it, we talked about it during the 
election campaign. Mike Harris made a promise on it, but 
we're not going to support the disabled community. 
We're going to push them out through the door and we’ll 
tell them, ‘Somewhere down the road, trust us.’” 

The welfare people, the women, the children are still 
Saying, “We trusted Mike Harris; we trusted them that 
they wouldn’t make us starve in this province.” 


There are a lot of things that you have been able to do 
over the last year, and now it’s very simple that we’re 
saying, stand up and be counted. I made comments in the 
Legislature. I get concerned when people act like what 


happened in Jonestown. They all say: “We’ve got to 
follow the leader. Exactly what the leader says, we’re 


going to follow.” Now you have an opportunity to follow 
what your leader says — and you won’t die as a result of 


it. Support him, support us. He’s saying the same thing) 


as we’re saying. We’re saying, “Support it; don’t leave 
the disabled community dangling out there that some- 
where down the road we’ll take a look at it.” It doesn’t 
make any sense at all. 

The Chair: Any further comments? Seeing none, I'll 
put the question. 

All those in favour of the motion? Opposed? 

Mr Len Wood: Recorded vote. 

Mr Duncan: Recorded vote. 

The Chair: The vote has been called. Sorry, it takes 
unanimous consent. I’ll ask the question. Is there unani- 
mous consent for a recorded vote? I’m supposed to hear 
yes or no. 

Mr Duncan: What are you afraid of? 

Interjection. 

The Chair: Once I’ve put the question, Mr Wood. The 
clerk is telling me yes. Once the vote has started — your 
hands were already up. 

All those opposed? I declare the motion failed. 

Mr Duncan: I move deferral of clause-by-clause 
consideration until next week for the purpose of recon- 
sidering this matter. 

The Chair: That motion is not, strictly speaking, in 
order, but with unanimous consent we could defer further 
debate on that section. Is there unanimous consent to 
defer? No. Sorry. 

I’ll therefore put the question on section 24 itself. 


Mr Duncan: I’d like a recorded vote on this as well. 


The Chair: Very good. 


Ayes 


Boushy, Carroll, DeFaria, Fisher, Maves, Ouellette, 


Tascona. 


Nays 
Colle, Duncan, Lalonde, Martel, Len Wood. 


The Chair: I declare that section carried. 

Seeing no amendments, I ask if there are any com- 
ments, questions or suggestions for sections 25 through 
40. Seeing none, I’ll put the question. 


All those in favour that sections 25 through 40 carry? 


Opposed? Sections 25 through 40 carry. 
Shall section 41, the short title of the bill, carry? All 
those in favour? Those opposed? Section 41 is carried. 


Shall the long title of the bill carry? All those in| 


favour? Contrary? The long title of the bill carries. 
Shall Bill 39 carry? Those opposed? Bill 39 carries. 
Shall Bill 39 be reported to the House? All those in 


favour? Contrary? Bill 39 shall be reported back to the i 


House. 

Thank you, committee members. This committee stands 
adjourned. 

The committee adjourned at 2011. 
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The committee met at 0906 in committee room 1. 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
Employment Standards Act / Projet de loi 49, Loi visant 
a améliorer la Loi sur les normes d’emploi. 

The Chair (Mr Steve Gilchrist): Good morning. This 
is the first day of hearings on Bill 49. The first order of 
business this morning will be the report of the subcom- 
mittee on committee business. I believe every member 
has a copy in front of them. I’d ask someone to move the 
adoption of the subcommittee report. Mr O’ Toole. Any 
comments? Additions? Seeing none, I’! put the question. 
All those in favour of the subcommittee report being 
adopted? Contrary? That motion carries. 

We’ll start the proceedings this morning with a 20- 
minute statement by the minister and then 20-minute 
responses by each of the two opposition parties. Good 
morning, minister. 


MINISTER OF LABOUR 


Hon Elizabeth Witmer (Minister of Labour): Thank 
you very much, Mr Chair, members of the committee. 
I’m pleased to be here this morning at the opening of 
public hearings into Bill 49. Our goal is legislation that 
makes the act’s administration and enforcement more 
efficient and cost-effective, makes it more relevant — 

The Chair: Excuse me. I must direct all those people 
in the room that the same rules about using props apply 
here that apply in the House. I’m going to ask you once 
only to please take your posters down and refrain from 
using them again or leave the room. Mr Clerk, would you 
take the appropriate steps to have those people removed 
from the room. 

Sorry for the interruption, Minister. Please proceed. 

Hon Mrs Witmer: As I indicated, our goal is legisla- 
tion that’s going to make the act’s administration and 
enforcement more efficient and cost-effective. It’s going 
to make it more relevant to today’s workplace, it’s going 
to encourage self-reliance and it’s actually going to focus 
the ministry’s resources on Ontario’s most vulnerable 
workers. 

Bill 49 will be followed by a complete review of the 
Employment Standards Act this fall in order to address 
the dramatic changes we are seeing in the nature of the 
labour market and the workplace. It is critical that our 
employment regulations be responsive to these changes as 


we endeavour to provide appropriate protection for 
employees. 

Some of the key labour market changes that we are 
seeing are: 

The dramatic growth of computer-based technological 
change. 

The decline in the share of employment accounted for 
by the traditional manufacturing industries, accompanied 
by the growth of the service sector. 

Changes in the distribution of the patterns of work 
time. 

Non-standard employment arrangements of all types 
are becoming more prevalent, and about one third of all 
workers are now in these jobs. This includes home 
workers, part-time workers and other temporary employ- 
ment relationships. 

We are seeing changes in the composition of the 
labour force, as we see the growth in the percentage of 
families with both parents working outside of the home 
and an aging workforce. 

We are also seeing the globalization of competition, 
resulting in the need for business to ensure that produc- 
tivity in the workplace is maximized. 

We must ensure that our act is relevant to the changing 
workplace and meets the needs of employers and employ- 
ees. We also need to make sure that we administer the act 
efficiently and effectively to provide the best value for 
the taxpayers. 

What I envision emerging from our work to reform the 
act is an Ontario with workplaces where the rights and 
responsibilities of employees and employers are balanced, 
fair and easily understood by both parties, and support 
the growth of the economy upon which, ultimately, the 
wellbeing of the worker depends. 

To achieve these outcomes, we need to ensure that 
employees have the protection they need while balancing 
their rights and responsibilities; encourage self-reliance 
by the workplace parties; enhance flexibility; help the 
workplace parties comply with the law by making it 
easier to understand and apply; and ensure effective 
enforcement. 

We also need to eliminate unnecessary regulation. The 
Carr-Gordon report to the government’s Red Tape 
Review Commission recently concluded that many 
employers, especially those that are small and medium 
businesses, see Ministry of Labour laws and regulations 
as an obstacle to growth and job creation. This reflects 
the fact that Ontario’s approach to workplace regulation 
has not kept pace with the massive changes in the labour 
market that we have seen in the past 15 to 20 years. 

In the case of the Employment Standards Act, as 
amendments have continued to be added, the act has 
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become increasingly complex and very confusing for 
employers and employees. Patching up here and there, as 
previous governments have done since 1974, will no 
longer suffice. We need a full-scale, comprehensive 
debate about what type of Employment Standards Act 
will best serve the people of this province into the next 
century. Who should be covered and what standards 
should we have are two of the questions we need to 
answer. So we are going forward. Bill 49 is the first step, 
and then the full review and the release of a discussion 
paper in the fall. 

Let us take a look at Bill 49. Bill 49 is primarily about 
improving the administration and enforcement of the act. 
It will also help us focus our resources where they are 
most needed; that is, to help the most vulnerable. The 
changes will result in fewer complaints, reduced duplica- 
tion and increased flexibility in the resolution of com- 
plaints, and will promote self-reliance for the workplace 
parties to resolve their disputes. I believe that when 
people resolve their own differences and find solutions, 
they are more inclined to make the outcome work, and 
people will have a chance to do that. 

One of the key elements of Bill 49 is our proposal to 
replace the current two-year limitation period for filing a 
claim with a six-month limitation. This new period is in 
line with other provinces such as Newfoundland, Nova 
Scotia, Manitoba, Alberta and British Columbia. In fact, 
almost 90% of claims today are already filed within six 
months. Change is necessary, because it is difficult to 
investigate claims that are brought forward long after the 
alleged violations occurred. Evidence is more difficult to 
obtain, witnesses become more unreliable and the effort 
expended to resolve these cases is out of proportion to 
the benefits received by the claimants in the end. Filing 
a claim within six months will result in speedier resol- 
ution of complaints and allow employees to receive the 
money owed to them more quickly. It will also improve 
compliance, since in many situations employers do not 
know that they are violating the act. 

Bill 49 will also place a $10,000 ceiling on the value 
of orders that can be issued by an employment standards 
officer on behalf of an individual claimant. Employees 
who wish to make a claim for more than $10,000 will 
now be required to do so through the courts. However, 
this provision would not prevent them from pursuing 
claims for more than $10,000 through the employment 
Standards branch, although the order would only be 
issued for up to $10,000. The bill does make an excep- 
tion for large claims that arise out of violations where 
reinstatement is a remedy, since the courts will not 
usually provide for reinstatement. 

Employees can be reinstated for violations of such 
standards as pregnancy and parental leave or the right to 
refuse Sunday work in the retail industry. Since the 
courts are reluctant to grant reinstatement, I believe it is 
important to allow such cases to continue to be pursued 
through the employment standards program. 

I would remind committee members that until 199] 
there was a $4,000 cap on claims, excluding termination 
and severance pay. I also think you need to know that the 
percentage of individual claims that exceed $10,000 is 
about 4% and usually involves individuals in executive 


positions. Unfortunately, removal of the limit on claim 
in 1991 had the effect of encouraging employees wit) 
large claims to file a complaint with the ministry as we] 
as pursuing Civil action. This is an unnecessary duplica 
tion of effort and waste of taxpayer money. Moreover 
the 4% of the individual cases above the $10,000 limi 
have taken up a disproportionate amount of the ministry’ 
resources because they are often very complex. Wi. 
believe our resources should be devoted to helping thos: 
with smaller claims where an alternative remedy is no 
practical. 
Another key feature of the bill is that employees wil. 
have to decide at the outset whether they wish to file ar 
employment standards claim or take the matter to court 
There will be a two-week grace period for all applicant: 
to obtain legal advice and consider their options. In the 
past an employee may have tried to address a claim 
through both the ministry and the courts at the same time 
or in consecutive fashion. This meant that the taxpayer: 
paid twice for these costly processes. This is consisten, 
with other provinces where employees must also choose 
whether to pursue claims through the government proces: 
or the courts. Although the legislation enables us to set ¢ 
minimum claim amount, I want to stress that we have nc 
plans to do so. : 
Another key change involves giving our employmen’ 
standards officers the power to mediate and resolve 
complaints upon the mutual agreement of the parties 


before conducting a time-consuming full-scale ie 


tion. The authority to settle complaints at the outset ig 
going to expedite dispute resolution and it’s going to 
reduce costs and help the parties establish a stronger 
employment relationship and encourage self-reliance. 
Bill 49 is also going to lengthen the period in which 
claimants or employers can appeal decisions on employ- 
ment standards claims from 15 to 45 days. Both parties 
will benefit from the longer period of time to consult 
with legal counsel to consider whether an appeal is’ 
warranted. We get many requests presently for additional 
time. 
We are also clarifying certain limitation periods to: 
ensure greater certainty for employers and employees and’ 
to enhance compliance. 
To eliminate the confusion associated with launching 
a proceeding or a prosecution under the ESA, the act will. 
be changed to specify clearly that an employment stan- 


dards officer must issue or refuse to issue an order to an. 
employer to pay within two years of complaint. Where an. 
investigation of a claim brings to light the violations. 
affecting employees other than the complainant, an: 
officer will be able to issue an order up to two years after 


these other violations are discovered. 
We’re also clarifying the need for launching a prosecu- 
tion. The two-year time limit will remain. 


Finally, we are ensuring that as a result of a successful 


prosecution a court can order the payment of money 


owed to an employee even if the time limitation has’ 


expired by the time the decision is made. 
Bill 49 also clarifies employer rights under the preg- 
nancy and parental leave provisions. The intent of these 


provisions was to ensure that any entitlement based upon — 
length of service, such as vacation, termination and- 
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‘severance, would continue to accrue during pregnancy 
‘and parental leave. However, based upon the wording in 
the current act, adjudicators have interpreted these 
jsections more narrowly. We want to make sure these 
provisions read as they are intended to, and this is going 
‘to reduce claims and litigation in this area. 
/ In addition, the bill will change the act so that the 
iparties to a collective agreement will be expected to 
‘manage the resolution of all of their disputes in the same 
‘manner; that is, they will be asked to resolve disputes 
through the grievance procedure set out in their collective 
‘agreement. Most employment standards complaints in 
‘unionized workplaces today already use that method. That 
‘is going to allow the ministry staff to devote more time 
‘to dealing with claims that are made by non-union 
employees who do not have access to formal grievance 
‘procedures and will help us provide better and faster 
| service. 
We are also proposing to utilize private collection 
‘agencies to recover money owed to employees by 
‘employers. This is a very time-consuming and expensive 
: service which can be better provided through the special- 
‘ized services available in the private sector. This will 
‘result in employees receiving money owed to them more 
often and more quickly. Currently, about two thirds of 
‘orders to pay are never collected. We expect that the 
more rigorous collection of orders will put more money 
‘into the hands of workers and result in increased 
| employer compliance with the act and the orders to pay. 
| What this will do is allow our employment standards 
officers to concentrate on the work of enforcement. 
Unfortunately, since 1993, when the previous government 
_ disbanded the ministry’s collection unit and discharged 10 
_ employees, our ESOs have been expected to add collec- 
tions to their workload. 
0920 
Weare also making a number of changes to modernize 
_ the system to provide for better enforcement of standards. 
| Employees will be able to file their complaints with us by 
fax, investigating officers will have access to electronic 
records and the ministry will be able to serve notice on 
_ the parties by any form of verified delivery. 
Other Bill 49 amendments clean up language in the 
act, simplifying some sections and making it easier to 
understand. 
Lastly, members will recall that Bill 49 includes a 
provision intended to increase the flexibility of unions 
and management to negotiate certain employment stan- 
dards as part of their collective agreements. We believe 

that freely negotiated terms and conditions of employ- 

ment not only reflect the needs of the changing work- 
place and employer-employee relationship but that they 
encourage greater compliance with the act. Our proposal 
would therefore allow the workplace parties to negotiate 
a package of standards for hours of work, overtime pay, 
paid vacation, public holidays and severance pay so long 
as the overall package exceeds the standards set by the 
act. 

We remain committed to providing this flexibility to 
the workplace parties and we have been asked for that 
flexibility. However, given that we are going to have a 
fuller discussion about the framework of employment 


standards during the upcoming fall review of the act, we 
believe this provision should be considered in the context 
of the future discussions and I am proposing to move that 
provision out of Bill 49 and into the comprehensive 
review. 

That concludes my presentation on the content of Bill 
49. However, I want to make a few comments regarding 
some of the criticism that I know is going to be levelled 
within the next few weeks. First of all, I want you to 
know that I agree with many of the problems that have 
been identified by the critics of the Employment Stan- 
dards Act. They are not new problems. They have 
lingered without the attention of previous governments 
for years. 

This government has decided that we are going to 
attempt a complete review of the act and we are going to 
change that. In fact, we have been vigorously dealing 
with the backlog, and I want you to know that the 
backlog is the smallest it has been in five years. Last year 
we had a backlog of 4,000. This year our backlog is 
down to 2,600. 

We are concerned about employment standards. We are 
concerned about protection. We know the legislation is 
out of date; we know it cannot be properly enforced; we 
know it’s been that way for years. As I said before, 
previous governments have not attempted to make any 
changes. They have simply amended it. They’ve made it 
more complex. We want to change that. 

Unfortunately, the Employment Standards Act has 
stood still while the workforce and work itself have 
changed dramatically. That’s why the act does not 
provide adequate protection for some emerging jobs, such 
as telemarketing, and the changing structure of work in 
the garment industry. The comprehensive review of the 
act that we are proposing to do is going to address those 
problems. 

The purpose of the Employment Standards Act is to 
establish appropriate minimum standards for vulnerable 
employees and I intend to do exactly that. I intend to do 
it in a meaningful and an understandable way, and I’m 
going to do it in consultation with the employers, the 
employees and the trade unions. 

This bill does not take minimum standards away from 
vulnerable employees. On the contrary, what Bill 49 is 
going to do is to allow for more effective enforcement 
and it’s going to help us to focus our resources where 
they can be most helpful. So we, for the first time since 
1974, are going to address the problems that the critics of 
the Employment Standards Act have identified for years. 
This is an opportunity for all of the critics to work with 
us, help us to understand how we can make the act better, 
how we can ensure that we have the basic protection that 
is necessary for employees and who should be covered by 
the act. 

I welcome your input now on Bill 49. I look forward 
to your input as we review the entire act. When we are 
finished, Ontario’s employers and employees will have an 
act which balances the rights and responsibilities of the 
workplace parties and which much better protects 
Ontario’s most vulnerable employees. It will be an act 
that responds to the changing labour market, the changing 
workplace and employee-employer relationship. Ultimate- 
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ly, it is going to contribute to the economic growth of our 
province and mean more jobs for our people. 

I look forward to your deliberations. I look forward to 
your constructive advice in order to help us make the act 
better and I thank you for your participation in the public 
hearings. 

The Chair: Thank you, Minister. 

Interruption. 

The Chair: Sir, you’re out of order. 

Interruption. 

The Chair: Take your seat, please, sir. 

Interruption. 

The Chair: Take your seat or leave the room, please, 
sir. Clerk, would you please direct security to remove the 
person. Mr Duncan. 

Interruption. 

The Chair: Sir, there was an advertisement — 

Interruption. 

The Chair: The sort of disrespect you’re showing 
today, sir, certainly won’t further your case. 

Mr Duncan, 20 minutes for the official opposition. 

Mr Dwight Duncan (Windsor-Walkerville): We in 
the official opposition welcome the opportunity to discuss 
the Employment Standards Act and discuss the reform of 
the Employment Standards Act. We believe, and I said in 
the House and a number of my colleagues have said, that 
the Employment Standards Act indeed merits a full and 
thorough review, both in terms of workplace conditions 
as well as recognizing the broad changes that are sweep- 
ing through the economy today. 

The history of the Employment Standards Act in this 
province goes back well before the early 1970s to the 
mid-1930s, when it was introduced and originally 
designed to keep unions out of Ontario and to provide an 
opportunity for governments to hamper the efforts of the 
unorganized to organize themselves and those who were 
vulnerable in workplaces to be protected. 

When the minister speaks of reform and suggests to us 
that the government’s intention is to protect vulnerable 
workers, I don’t think we should be surprised when 
people come to hearings and speak publicly in commun- 
ities that they’re angry and they don’t believe it. The 
facts belie the minister’s undertakings. 

First, this bill is a major piece of legislation whose first 
priority, I think, is to implement the cuts in funding that 
the government has taken to the employment practices 
branch of the ministry. The minister did not mention in 
her remarks that her government has cut the money 
available for enforcement by 26.6%, or $16 million. The 
minister did not note that the number of officers available 
to enforce the act has been reduced by 45. We are all 
cognizant of the backlogs and the difficulty government 
re in enforcing statutes like the Employment Standards 

Cl. 

For a government that is intent on public hearings and 
public consultations, I guess in light of your record, 
Minister — Bill 7 I remember vividly. A huge statute that 
amended every aspect of labour-employer relationships in 
this province was passed and became law without public 
hearings, without discussion to even look at the broad 
number of amendments your government brought forward 
at the last minute. I submit that this government has 


created a climate of labour market instability, one whict 
ultimately will cost not only those vulnerable workers 
whom you have abandoned but the employer community 
through days lost to strikes, to work actions, to less 
productivity and less efficient workplaces. ) 
I submit that if the government was serious in its 
approach to amendments to the Employment Standards 
Act — the minister suggests on the one hand that we’ye 
had an ad hoc approach over the past 23 years. I would 
submit if it was the minister’s intention to deal systematj- 
cally with the act, she would not bring forward her 
changes in a piecemeal fashion. I would submit, as my 
colleagues opposite have said, that if we were intent on 
looking at modern workplaces and adopting our work- 
place protection legislation to reflect modern reality and 
also do it recognizing the financial constraints that any 
government would be placed under, we would be doing 
it all at once. We would be dealing with the real issues, 
0930 | 
One of the reasons the Employment Standards Act 
hasn’t been amended in a systematic and comprehensive 
fashion, quite frankly, is that the statute touches on more: 
workplaces and employees than any other piece of 
legislation that we will deal with. Historically, the: 
minister will be aware, both employers and workers get. 
very nervous indeed whenever you put this statute on the: 
table for discussion. That is not to suggest for one minute’ 
that we ought not to, because I concur with the minister 
that we ought to be paying a lot of attention to this’ 
Statute today. But I would submit that if the government 
were serious in its approach to reforming how we protect 
workers in this province and how we enforce minimum. 
standards and how we cope with employment practices in | 
this province, the government would have held a royal. 
commission on the Employment Standards Act prior to. 
bringing forward legislation. They would have done their. 
full discussion paper prior to cutting $16 million from the | 
budget of the employment practices branch of the minis- 
try. | 
I would submit further that the reality of the amend- 
ments contained in Bill 49 belie the minister’s statement | 
that this is not an assault on the minimum standards that 
employees in this province have enjoyed. The minister | 
argues that the changes in some of what she would term | 
more administrative issues to provide better enforcement 
really don’t affect 90%. The problem, Minister, is that the 
Employment Standards Act is present to protect the 10%. 
All of us in this room, I think, would acknowledge that 
the vast majority of employers in this province are good 
employers and all of us would acknowledge that the 
intent of government or the intent of an Employment 
Standards Act ought not be to penalize employers. But | 
we also acknowledge and we have seen as recently as 
this spring, literally a week before you introduced your 
bill, that sweatshops still exist and people feel vulnerable. © 
I would submit, Minister, that this legislation puts the . 
province on the slippery slope to a right-to-work jurisdic- — 
tion. That doesn’t Surprise me, because the minister’s 
actions to date and the statements of her colleagues in the 
House indicate unequivocally that that wouldn’t be such 
a bad thing from their perspective. | 
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_ When you provide an opportunity in a collective 
yargaining situation for certain minimum standards to be 
yargained away, as you have done in this legislation, in 
xchange for some undefined, comprehensive minimum 
standard, what you do is set up a condition whereby if 
ABC widget manufacturer that’s unionized negotiates an 
agreement like that here, then XYZ widget manufacturer, 
who’s not organized, will want the same flexibility. I 
would submit that this type of approach is wrong and that 
in fact the bill and the government's agenda with respect 
.o employment standards have a lot more to do with 
saving money than protecting workers. The government’s 
approach has not been balanced and has not been fair, I 
say with respect to the minister. 

__ If the government were being balanced and attempting 
to be fair, we would have a comprehensive review of the 
statute now. We wouldn’t be dealing with it in an ad hoc 
fashion as the minister is doing. The minister takes great 
pride in saying, “We’re going to deal with it,” and 
criticizing previous governments for dealing with the 
statute in an ad hoc fashion, and yet her first move in the 
area of employment standards is to bring in ad hoc 
amendments to the legislation. 

We regret the course that the government has taken on 
this bill because it’s going to further poison the ability to 
have a discussion around modernizing employment 
standards. We won’t be able to discuss, I think, down the 
road issues around corporate responsibility. We won’t be 
able to discuss, without the poison that’s been put into 
this climate, the difficulties that both employers and 
employees have in the modern economy. 

We would welcome a full-scale, comprehensive debate. 
We would like to talk about the statute in terms of its 
entirety, but we believe the government is continuing to 
pursue an agenda that is unbalanced and unfair and does 
not address the needs of all workplace parties. It is our 
view that the labour market instability that’s been created 
by this government, first through Bill 7, through its WCB 
reforms, through its proposals with respect to occupa- 
tional health and safety, will be further enhanced by this 
legislation. 

While we recognize Ontario’s place in a global econ- 
omy, we don’t believe Ontario ought to be a lowest- 
common-denominator province. We believe Ontario 
should lead. We believe our competitive advantages are 
in areas of high technology with a highly skilled, highly 
trained workforce, and we also believe that Ontario ought 
to be better than other jurisdictions. We ought to afford 
protections that aren’t available in other jurisdictions. We 
believe the productivity gains that we’ve seen in our 
workforce in the last 15 years ought to be recognized 
with better wages and better protection for the most 
vulnerable. 

We think the government’s approach on employment 
standards looks backwards, shows no vision and is 
designed not to protect workers, not to provide more 
efficient enforcement of minimum standards, but rather to 
save money. That’s not a bad thing in and of itself. I 
don’t think anybody in this room would disagree, if we 
can do more for less, that we ought to, but we think that 
those savings and where we make our choices and where 
we set our priorities speak volumes about what the real 


intention is, both in this legislation and in other statutes 
and other initiatives the government has undertaken. 

So we too welcome the opportunity to listen to what 
the people here and across the province have said. I have 
had the opportunity to meet with, as the minister and the 
critic for the third party have said, literally hundreds of 
people in the course of the last few months, and we 
welcome the opportunity to hear what people have to say, 
employers and employees. 

I say to the minister, we would welcome and we would 
support her if she withdrew this bill and took its most 
controversial provisions and put it into the full discussion 
of the Employment Standards Act, which is going to start 
in four months in any event. But we know that this bill 
is not about protecting workers and about efficiencies. 
0940 

Interjection. 

Mr Duncan: Are you agreeing to it? 

Mr John R. Baird (Nepean): She did. Didn’t you 
listen to her opening remarks? 

Mr Duncan: You’re prepared to withdraw the bill 
and — 

Interjection. 

Mr Duncan: I would like you to withdraw the bill and 
put it all into one set of hearings and discussions and we 
could proceed. But the government’s agenda here has 
nothing to do with employment standards. It has nothing 
to do with protecting injured workers. It has everything 
to do with cutting and with implementing the budget cuts 
that they talked about. 

To conclude, while we would like to find a way to do 
more with less and we’re prepared to listen to ideas that 
people have around enforcement, we don’t think you 
begin by stripping minimum rights from vulnerable 
workers. 

We look forward to the discussions that are going to 
go on over the next four weeks and we look forward to 
the minister joining us in those discussions as we travel 
Ontario. 

The Chair: Thank you, Mr Duncan. We’ll now have 
20 minutes from the third party. 

Mr David Christopherson (Hamilton Centre): The 
Employment Standards Act in the province of Ontario is 
very much the only real workers’ bill of rights that exists, 
and Bill 49, entitled the Employment Standards Improve- 
ment Act, is an insult to the workers of this province and 
an insult to the bill of rights that they now have. 

This government brought forward a bill into the House, 
having met with Ontario labour leaders, and said: “These 
are minor changes. They are of a housekeeping nature 
only. There’s nothing here that anyone should be con- 
cerned about.” Many of Ontario’s labour leaders went off 
to a national labour conference. When the bill was 
dropped on the floor of the House, we saw very clearly 
that there were major changes here, that many rights that 
workers now have — there’s no improvement here. These 
are rights that are being taken away from workers and it 
was very clear in the legislation. 

The only reason we’re having these hearings is because 
the New Democrats stood up and said, “You’re not going 
to get away with taking away these rights without at least 
giving the people of Ontario an opportunity to be heard.” 
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That’s the only reason we’re here today and everybody 
knows it. 

I would say to you that given the fact that you re 
pulling back one of the more controversial issues, which 
is the flexible standards, you’re already starting to cave 
in because you have no credibility on this issue. You said 
this was minor housekeeping and you’ve already said, 
“There’s one in here that’s so controversial, we’re going 
to pull it back.” We’re going to suggest to you over the 
course of the next four weeks that there are a lot of 
changes in here that are major in nature and take away 
major rights, and this is only the beginning. 

You’ve already said that you want to take a year to 
look at a major overhaul of the Employment Standards 
Act. Then why on earth would you bring forward a 
document, having told people these are minor changes, 
and say that you’re going to take another year to look at 
the rest of the bill? 

There’s only one reason for that. You need to make 
these changes so that you can lay off the people in the 
Ministry of Labour who are necessary for you to reach 
your target figures for fiscal reduction, to slash the bud- 
get of the Ministry of Labour. The way you do that is by 
making sure there aren’t rights to be enforced. If you take 
away the rights in the law that need to be enforced, you 
don’t need as many people to enforce them. So you can 
lay those workers off, lay off those enforcement officers. 
That’s how you’re going to save your money. You’re 
going to save money, as you have in every ministry in 
this government, on the backs of the most vulnerable 
people in our society, and this is no different. 

We’ve said from the beginning that every time you 
suggest a change to labour laws in this province, you 
need at the very least to have public hearings. Minister, 
you talk about the fact that your government cares about 
workers and you care about injured workers and you care 
about what people have to say and you care about listen- 
ing. Where were you listening on Bill 7? 

Bill 7 went well beyond the mandate that you ran on. 
I grant you, you ran on a platform of revoking Bill 40, 
and when you brought in Bill 7, it went well beyond that. 
You took away and changed measures in that law that 
you did not talk about in the election campaign. They’re 
not contained in the Common Sense Revolution. You 
tabled that document and you rammed it through the 
House without one day of hearings. Then you have the 
gall to say to the people of Ontario that you care about 
what they have to say about things. 

It’s an insult, Minister. It’s an insult when you take a 
look at your track record. On top of Bill 7, we’ve already 
had Bill 15, where you took away workers’ rights to have 
an equal say on the running of the Workers’ Compensa- 
tion Board. You’ve already done that. We’ve got Cam 
Jackson’s report floating around, which is an attack on 
benefits to injured workers, when you ran on a platform 
of saying you would never do anything to hurt injured 
Ontarians; disabled Ontarians need not fear this govern- 
ment. Yet your intent on WCB reform is Clearly to take 
away benefits and rights that injured workers deserve. 
That’s your agenda. You’ ve already killed the Workplace 
Health and Safety Agency; again, a proven entity that 
gave results and gave workers an equal say in planning 


and training around occupational workplace health anc 
safety. You’ve killed it. 

You’ve slashed the minimum training necessary fo: 
members of joint health and safety committees. People 
are active in plants and offices. You’ve already slashec 
the minimum required time for training there. 

You’re gutting your own ministry. There’s not ; 
chance in hell that you can take out the kind of money: 
that you’re going to take out of this ministry and lay of} 
the number of workers in that ministry without affecting 
the ability of the most vulnerable workers in Ontario tc 
have their rights protected. 

You've stated that you’re going to open up the Occu. 
pational Health and Safety Act. Nobody believes thai 
you're going in there to make that better for workers. Oh) 
you’ll probably put a title on it, as you did this. You’) 
probably say, “An improvement to the Occupational 
Health and Safety Act.” More Orwellian doublespeak: 
And then inside the bill you’ll take away one right after 
another right after another right, and when you add it up. 
this government has a track record that’s there to be seen, 

It’s not rhetoric. Go look at the record. You have set 
out to change the balance of power in this province from 
one of saying that there needs to be fairness and balance 
to one of saying, “Workers and their powerful unions 
have far too much power and we’ve got to take some of 
that away and give it back to the employers because 
that’s how we’re going to be competitive with Mexico 


| 
| 
| 


and other Third World nations.” That’s what your vey 


and future of this province is all about. This bill is a part’ 
of that. But it’s only the beginning. 

We know that when you take away the shorter com-| 
plaint period — you can throw all the stuff you want, 
Minister, on the floor as to why you’re doing it, but the’ 
reality is there is no improvement in saying to workers: 
“You no longer have two years to file a claim. You only 
have six months.” Even the Tories can’t twist that enough 
to make it sound like an improvement. 

You’re lowering the maximum claim available from 
one right now that says, “Whatever you're owed, you’re: 
legally and legitimately entitled to go after, and our 
ministry will ensure that those rights that you have to go’ 
after that money are in place.” You’ve said now there’s | 
a cap of $10,000. How on earth do you expect any 
worker to believe that this somehow benefits them? 
Before you had this bill, they could go for whatever they. 


were owed. Now they can only go for $10,000. No matter | 
what the circumstance, they can only go for $10,000. | 


How is that an improvement? 


Oh, you’re going to talk about exceptions and I can. 


hear John Baird, the wheels turning in his head already. 
All these arguments are going to come out. But the fact 
of the matter is, if you cared so much about making sure 


workers could collect that money, you wouldn’t bring in) 
the cap in the first place. You must think the people of 
Ontario are stupid, and that’s what’s so insulting, Minis- _ 


ter, that you don’t even have the decency to say, “Yes, 
we’re going to slash the benefits and rights that workers 


have because we think that’s the best way to go to help 


Our business friends and because that’s the vision we — 
have of Ontario.” At least then you’d be upfront and | 


honest about what you’re doing. 
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| You’re now going to bring in a minimum claim. In the 
bill you said there will be the allowance, enabling legisla- 
‘tion to allow your cabinet to bring in a minimum level 
‘that one can go after. We don’t know what that is right 
now. Unless you’re prepared to tell us today what that is, 
we don’t know. Quite frankly, whatever it is that you 
announce when the spotlight is on can be changed 
‘through another decision of cabinet at the very next 
‘cabinet meeting. So the fact is, you’ve decided that at 
‘some point, whether it’s $250 or $150, those amounts 
_aren’t important enough for workers to have the right to 
go after. There can be no other explanation. You've 
‘decided that’s not important. Well, that kind of money 
‘may not matter much to you and a lot of your very rich 
‘and powerful friends, but that means an awful lot to the 
‘most vulnerable people in our society. You remember 
‘them — the poor people, the working poor, the ones who 
| are paying the price for your 30% tax cut, because people 
_making $250,000 a year aren’t paying for your tax cut. 
0950 
| You haven’t done anything to the people who already 
‘have in this province. There’s no fairness in this agenda. 
‘It’s all about taking from those who don’t have and 
‘giving to those who already have. It is that simple. It’s 
‘not that different from what Ralph Klein is doing out in 
the west; it’s not that different from what Newt Gingrich 
and Bob Dole are talking about in the States. This must 
_ have been a big week for you, listening to all that hard, 
right-wing nonsense coming out of the States. All of you 
‘must have been huddled around your TVs drooling, 
listening to the message coming out of there, because 
_ that’s what you want Ontario to be. 
You’re going to privatize the collection agency. If 
_ there’s an argument to be made that there’s a better way 
_ to do it, you would have a lot more credibility and have 
_a lot more people willing to listen to you if you didn’t 
- have a constant mantra that says, “If it moves, privatize 
_ it.’ No matter what, you just so fundamentally believe 
that whatever it is, it’s got to be better if it’s privatized. 
So you have no credibility on this issue. 

When we look at the procedures that are being put in 
place, you’re denying workers options that they now 
legally have. Remember, the whole purpose of the bill is 
to help workers, protect workers. It’s not supposed to be 
to go after them and punish them. They are the wronged 
party in these cases. That’s why the ministry is there; 
that’s why the enforcement branch is there. When you 
put in procedures that deny options to workers as to 
whether they can go through a civil suit or go through the 


ministry or go through a grievance procedure, you 


eliminate some of those procedures, you’re denying 


_ workers options that allow them to maximize their rights, 


~ because all they’re asking for in most cases is money that 


they’re owed. 

You’re saying to them now in this bill: “We’re no 
longer in the business in the Ministry of Labour of 
protecting your rights and going after the bad bosses. 
That’s no longer our business. Maybe what you need to 
do is to go off to the courts.” Again, courts cost money. 
Most of the people who need the Employment Standards 
Act are people who don’t have good collective agree- 


ments, because in most cases good collective agreements 
go well beyond the basic, fundamental bill of rights. 

You don’t seem to have a concept of who’s affected. 
These are workers. Many of them are immigrant workers. 
Many of them are women. Many of them are on the 
borderline of poverty. They can’t just call up their buddy 
the lawyer or run up whatever a legal bill costs, because 
in most cases they don’t have that kind of money, and 
perhaps the amount of money involved doesn’t warrant it. 
In many cases, as a result of this bill money that workers 
are legitimately owed will be denied to them. Why 
doesn’t that seem to bother you? Why do you feel so 
comfortable protecting the most powerful and giving the 
back of your hand to the most vulnerable? 

You’ve already told us this is only the beginning. 
Doesn’t that make everybody in the province feel good? 
More of this is to come. We still haven’t seen the final 
review. Your discussion paper’s not out yet. You’ve said 
you’re going to open up the Occupational Health and 
Safety Act. We know you’re going after injured workers 
under WCB. God knows what else you’re dreaming up in 
the background that you’re going to ram through while 
you still have power in this province. 

I want to close my comments by again reinforcing the 
message that I opened with, and that is that the only 
reason we’re having these hearings is because the NDP 
led the fight to force you to have public hearings. It’s a 
minor victory that you’re at least pulling the issue of 
flexible standards off the table. I think it’s because you 
know that with that you have no credibility, no ability to 
say that these are only minor and housekeeping. 

Let me say this: If you also think even for a moment 
that by pulling that clause out — which in this case is the 
one that affects organized labour, unions the most, 
because not all but most of the other clauses in this bill 
relate to non-union employees — the labour movement is 
going to back away because you’ve taken away one of 
the more controversial issues around it, you’ve got a 
surprise coming, because organized labour is linked with 
the unorganized in this province, community groups, legal 
clinics, organizations that are helping immigrant workers, 
all those most vulnerable, and there’s a coalition develop- 
ing around this. I assure you that the Ontario Federation 
of Labour and the rest of the organized labour movement 
are not going to back away because you've thrown some 
bone out here today. They’re going to stay on you, stay 
on this issue and stay on this government all the way 
through these hearings. Every time you go after workers, 
they’re going to be there defending the most vulnerable, 
because this government sure isn’t. 


ONTARIO CHAMBER OF COMMERCE 


The Chair: We’ll now have our first presentation of 
the day, the Ontario Chamber of Commerce. We’re right 
on schedule. Good morning. 

Mr Ian Cunningham: Good morning, Chairman and 
members of the committee. My name is Jan Cunningham. 
I’m the director of policy on the staff at the Ontario 
Chamber of Commerce. With me this morning is J ennifer 
Wootton-Regan, a member of our employer-employee 
relations committee. Jennifer is a lawyer who practises 
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exclusively in the area of employment matters. She met 
with employers, other employer groups and many of her 
colleagues to facilitate the chamber’s brief this morning, 
so I'll turn it over to Jennifer. 

Ms Jennifer Wootton-Regan: Good morning. Let me 
just start by advising you that the Ontario Chamber of 
Commerce represents over 200 community chambers and 
boards and over 65,000 employers in this province. Our 
members include both large and small enterprises in all 
sectors of the economy. We welcome this opportunity to 
meet with you today and to address Bill 49, the proposed 
employment standards improvement legislation. 

We wish to state at the outset that the Ontario Cham- 
ber of Commerce applauds the government’s action in 
undertaking a two-stage reform of the Employment 
Standards Act, and we support Bill 49 as the first step in 
that process. The Employment Standards Act itself has 
become outdated, particularly in light of the ever-chang- 
ing nature of work. It fails to take into account the 
realities of an evolving workplace. It also does not afford 
employers and employees the necessary flexibility that 
would benefit all workplace parties. Indeed, as legislation 
added to over the years without a complete inquiry into 
its underlying framework, the act has become cumber- 
some and distinctly non-user-friendly. With respect to the 
plethora of exemptions under the act, the 1987 Donner 
report stated, “The complete picture of exemptions is 
difficult to piece together from the act itself, since the 
exemptions appear in so many different sections.” To 
these ends, the chamber enthusiastically awaits the second 
phase of reform and supports the stated goals of promot- 
ing greater self-reliance and flexibility among the work- 
place parties. 

1000 

The government has stated, and the minister has reiter- 
ated today, that Bill 49 has three goals: to allow the Min- 
istry of Labour to administer the Employment Standards 
Act more resource-efficiently; to promote self-reliance 
and flexibility among the workplace parties; and to 
simplify and improve some of the act’s language. The 
chamber not only supports these goals but believes that 
Bill 49 meets them. In so doing, the bill continues to pro- 
tect minimum employment standards for workers. Any 
claims that Bill 49 lowers minimum standards are not jus- 
tifiable. On the contrary, for example, section 12 of the 
bill, dealing with the accrual of rights during pregnancy 
or parental leave, is an enhancement of the generally 
accepted interpretation of the current right in the act. 

Now we'd like to comment on some particular provi- 
sions of Bill 49 which the chamber Supports. The cham- 
ber is very supportive of those provisions which eliminate 
duplicate claims, limit recovery of money to a six-month 
period and extend the appeal period. 

Employers are increasingly faced with defending 
claims of the same nature, or for the same remedy, in 
multiple forums. The problem is not restricted to employ- 
ment standards complaints. It also spans a variety of 
employment-related statutes, However, in dealing Strictly 
with the Employment Standards Act, non-unionized 
employees are able to have their employment standards 
disputes dealt with by the courts in wrongful dismissal 
actions as well as by the employment standards branch. 


Unionized employees are able to file grievances under ¢ 
collective agreement to be dealt with in the grievance anc 
arbitration process and may also file complaints with the 
employment standards branch. Employers are often lef: 
vulnerable to defending the same dispute in multiple 
forums and must bear the associated costs. The public 
purse is often also unfairly burdened. In the case oj 
multiple claims in the courts and to the employment 
standards branch, duplicative public resources are spent, 
These resources would be more efficiently utilized in g 
single forum. Given these facts, the chamber supports 
those provisions of Bill 49 that would eliminate the 
ability to pursue duplicative claims in multiple forums, 

The chamber is also very supportive of the proposed 
provision of Bill 49 which would limit the entitlement to 
recover money under the act to six months instead of the 
current two years. The proposed provision places, quite 
properly, an onus on employees to make complaints in a 
timely manner. Delays in making complaints often create 
an unfairness to the employer in providing a defence. In. 
addition, the older the complaint, the longer and more 
difficult will be the investigation with its consequentially 
greater costs. | 

The chamber is also very supportive of the proposed: 
change to increase the time limit to appeal employment) 
standards officer orders from 15 to 45 days. The chamber 
believes that the increased appeal period provides a more. 
reasonable time in which to do several things: allow the. 
parties to negotiate a settlement in lieu of proceeding | 
with an appeal; fully consider the merits of filing an| 
appeal; and, given that the Employment Standards Act 
requires the employer to pay the amount of the order plus. 
administration costs to the director in order to even apply 
for an appeal, make the payment. In many cases the’ 
current 15-day period causes a hardship to employers. | 

Notwithstanding the chamber’s support of Bill 49, we. 
believe there are some provisions of the bill that require 
some clarification and further thought. To that end, we’re 
going to propose a series of questions, primarily dealing 
with section 20 of the bill regarding enforcement of the. 
act through the grievance and arbitration procedure. . 

First, is it appropriate to grant arbitrators the power to. 
make any order that an employment standards officer is | 
able to make? Under the act, employment standards 
officers have the power to investigate complaints, require’ 
production of documents for inspection and make inquir- 
ies of any person relevant to the investigation. It is 
unclear from the proposed amendments whether arbitra- 
tors are also to be given these powers. The chamber. 
believes that the arbitrators should not be taking on this 
role, as any arbitration hearing will only take place after 
the various steps of the grievance procedure. The arbitra- 
tors’ authority should extend only to adjudicating the 
complaint, with the grievance procedure taking the place 
of the investigation. 

We also ask whether it’s appropriate to grant arbitra- 
tors the jurisdiction to enforce all provisions of the | 
Employment Standards Act. The proposed amendments | 
grant arbitrators the jurisdiction to enforce the entire act, 
and the chamber believes there are some provisions 
which should not be enforceable by an arbitrator under a 
collective agreement between an employer and a union. | 


19 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-855 





For example, under the proposed amendments an arbitra- 
tor would have the jurisdiction to make a related 
employer declaration. This would unnecessarily compli- 
cate and lengthen any hearing. The chamber believes that 
the related employer provisions of the act are unclear and 
need to be amended in any event. 

We also ask, what is the process to appeal or review 
‘an arbitration decision enforcing the act? The bill is 
‘unclear about whether an arbitration decision may be 
appealed or if it is to be final and binding and therefore 
may only be judicially reviewed. The proposed provisions 
state that an arbitrator may make any order of an employ- 
‘ment standards officer. Under the act, the officer’s orders 
can be appealed to an adjudicator or referee. It is there- 
fore arguable that an arbitrator’s decision could be 
‘appealed to an adjudicator or referee. Whether or not the 
government intended that an arbitrator’s ruling be an 


package would help to achieve such a goal. The chamber 
believes that the current section 3 of the bill does require 
some clarification and expansion and raises concerns 
regarding the practical implementation. We support the 
proposal that it be moved to phase 2 and we would be 
enthusiastic to see this theme re-emerge in the second 
phase of reform. 

In conclusion, the chamber supports the two-stage 
Employment Standards Act reform process and supports 
Bill 49 as the first step in the process. Notwithstanding 
this support, we would urge consideration of the various 
questions we’ve spoken about today in order to clarify 
certain of the proposed amendments. 

We thank you for this opportunity to make our sub- 
mission and welcome any questions you may have. 

The Chair: Thank you both. Your timing is bang on, 
almost to the second. Thank you both for taking the time 


‘extra step in the employment standards adjudicative 
process or replace the referee/adjudicator decision is 
unclear. 

_ We also ask whether the time lines in the Employment 
‘Standards Act or the collective agreement are to prevail. 
All collective agreements set out time lines in which 
grievances must be filed and processed. In many cases 
‘these time lines will be different from the act’s. These 
facts necessarily raise the question of which time lines 


to make your presentation, a very detailed submission. 
1010 


ONTARIO FEDERATION OF LABOUR 


The Chair: Our next presentation will be the Ontario 
Federation of Labour. Good morning, gentlemen. Again, 
we have 15 minutes for you to use as you see fit. Divide 
it for your presentation. I recognize two people and not 


are to prevail. For example, most collective agreements 
‘require that grievances be filed within a particular time 
period following the events giving rise to the grievance. 
That time period is sometimes in the neighbourhood of 
five to 10 days. Under the bill, however, complaints may 
be filed in a six-month period. The chamber believes that 
collective agreement time lines should prevail in order to 
ensure consistency. Indeed, grievances will be filed which 
will allege both violations of the Employment Standards 
Act and violations of the collective agreement. In such 
cases, consistent time limits would be very important. 

It is also unclear from the proposed amendments 
whether an arbitrator’s ability to award damages will be 
restricted by the six-month recovery limit. The bill in not 
clear in this regard. However, the chamber believes that 
the remedial jurisdiction of arbitrators should also be 
restricted in order to provide equal rights to all 
employees. 

The final question we ask is whether expedited arbitra- 
tion pursuant to the Labour Relations Act is available for 
grievances seeking to enforce the Employment Standards 
Act. Again, the proposed amendments are unclear in this 
regard. However, the chamber would support the avail- 
ability of expedited arbitration. 

Finally, the chamber supports the minister’s proposal 
this morning which would see the provisions of Bill 49, 
specifically section 3, that allow for a greater right or 
benefit assessment as a package to be moved to the 
second phase of reform. The chamber strongly believes 
that allowing a greater right or benefit as a package is a 
fundamentally important component of allowing work- 
place parties the freedom to mutually agree to arrange- 
ments which, if viewed separately, would not be in 
compliance with the act. As we’ve stated, the chamber 
supports the goal of promoting self-reliance and flexibil- 
ity, and the ability to assess greater right or benefit as a 


the third. For the benefit of Hansard I wonder if you’d 
introduce him too. 

Mr Gordon Wilson: I have with me today Mr Ken 
Signoretti, executive vice-president of the federation, and 
Mr Chris Schenk, a research director of the Ontario 
Federation of Labour. My name is Gordon Wilson. I’m 
the president. 

I thank the committee for the opportunity to make a 
presentation. In saying so, I want to register at the outset 
our disappointment that we only have 15 minutes. I 
understand that this change was made because of the 
overwhelming number of persons who have applied to 
make presentations before the committee, but obviously 
a fairer way to do things would have been to extend the 
hearings rather than cut the time on this extremely 
important issue, unless of course people don’t consider it 
to be important. But I want to tell you that the majority 
of people this will impact certainly do. 

We have submitted a brief which sets out our position. 
We commend it to your scrutiny and ask you to review 
it. Let me say at the outset that what is clear about this 
issue is that the government’s intent, I think, can be 
found in the minister’s statement this morning in which 
she said that the main thrust of the bill was to allow 
Ontario’s workplaces to become more competitive. 

What I find difficult about that statement is that 
intellectually, if you really want to make Ontario’s 
workplaces competitive and you want to adopt the whole 
free market strategy, why don’t we then impose legisla- 
tion in this province or the lack of legislation one would 
find in countries like Indonesia or Guatemala or the 
maquiladora zones in Mexico? Why not like we have in 
the United States, where 1% of the population now 
controls 42% of the work? 

I think the difficulty here is that the government is 
attempting to pretend to be doing one thing, and the 
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reality on the other side is that it is not. You will find 
during the course of these hearings that on one side 
clearly will be employers, employer associations, mem- 
bers of the government in defence of these changes; and 
on the other side will be members of the opposition, 
workers, unions, community organizations, all those 
people who will be ravaged or impacted negatively by 
this legislation. 

We ought not to kid ourselves about what the issue is 
here today. The issue is making changes that will 
strengthen the employer’s ability to demand further 
concessions from workers who are in the workplace. This 
will simply erode the minimum standards that other 
societies and governments have understood to be necess- 
ary to protect the most vulnerable people in Ontario’s 
workplaces. That vulnerability is vastly increased under 
the bill the government is currently proposing. 

We are pleased, of course, to see the minister retreat 
from her position of putting the issue of flexibility in the 
bill. We would ask the minister, through Mr Baird, her 
parliamentary assistant, not to put it in the other bill that 
they're coming forward with. That will simply clog up 
the collective bargaining process. It will create a climate 
of more hostility and put another problem on the bargain- 
ing table. The law is the law. Put it in place, and let’s not 
further compromise and make more difficult the collec- 
tive bargaining process in a very difficult period of time. 

The main thrust that’s wrong with this bill, in our 
view, and we would urge the government simply to 
withdraw it except for a couple of parts I want to allude 
to, is that it makes a very basic assumption that is flawed. 
It assumes that employers in this province, when you 
remove certain basic rights, are going to put the interests 
of workers ahead of their own personal interests or those 
of their business when times get tough. The reality is that 
there are a lot of laws out there that protect employers 
now. Employers have all sorts of entitlements under 
common law. What workers have is enshrined basically 
as a minimum in the Employment Standards Act and of 
course some other pieces of legislation. To assume, as the 
government blithely seems to assume, that employers will 
now comply with the interests of the workers in the 
absence of some process — the law — which says that 
they have to comply, is a practice in naiveté. 

Our hotline — some government members may cringe 
about this; opposition members may think it’s import- 
ant — the reality is that the hotline we’ve had at the 
federation the last few weeks has just been overloaded. 
Why? Because employers out there are taking advantage 
of the people who are most vulnerable: those at the low 
end. They’re just saying that their employers are blatantly 
disobeying the law because they know the enforcement 
has been removed from the process, by and large, and 
that employers out there who want to be —Isdont 
include all employers in that category, but there is 
certainly a number of unscrupulous employers who are 
taking it off the hides of their workers. 

This bill ignores the history of this province and the 
need for a law in the first place. We tried to make that 
case in the first part of our brief. 

Second, I think another major flaw is that it assumes 
the relationship between employers and workers jis 


somehow equal. I want to tell you it isn’t. The chamber 
of commerce, which spoke before us, obviously applauds 
this bill because they see it as once again strengthening, 
the position of their membership, their employers, as they. 
move towards implementing what will be those parts of 
the law that have been removed. Let me, if I can, just. 
give you a couple of examples. 

The law under section 20 of the bill, section 64.5 of 
the act, says that unionized employees have considerable. 
access now. They have access to considerable investiga-. 
tive and enforcement powers in the Ministry of Labour, 
The government passes the law, therefore it’s assumed. 
the government’s responsibility is to enforce the law. 

What Bill 49 is going to do, however, is eliminate. 
recourse by unionized employees to this avenue, and 
workers will be forced to use the grievance procedure. 
Well, that’s quite interesting. What if you are a number: 
of workers in a small local union in an isolated commun-. 
ity, there are 20, 30, 50 of you, and your employer. 
happens to be a branch of a large multinational corpor-. 
ation and says: “We know how to put the grievance 
procedure under the ground. We’ll just clog it up. We'll 
create all these violations under the now non-existent. 
requirements of the Employment Standards Act, and if: 
you don’t like it you can take this to arbitration’? If 
you’re 50 people, you probably have a bank account in 
a local union of about $1,000, and that would be worth 
about 20 minutes of an arbitrator’s time in today’s real. 
world out there. | 

Second, the ministry is proposing to end any enforce- | 
ment in situations where it considers violations may be ! 
resolved by other means, namely, the courts. You tell me 
what workers on minimum wage can go out there and. 
afford to hire a lawyer to take forth their case to get 
some justice. There is such an imbalance of power. 
between workers and employers here, it just boggles the 
mind. How do workers possibly compete with employers | 
who have as their resources considerable power and 
finances? 

The max of $10,000 is really quite curious to us. I 
always thought that a buck that’s owed is a buck that’s | 
owed and somehow it should be collected. Is the govern- | 
ment coming forth — I’d like to see it — with some | 
other legislation which says we can now cap the bank’s — 
profits or ability to collect when somebody fails to make | 
a mortgage payment? Are you doing anything about | 
tuition fees? What about bus fares? Are you going to cap | 
that so that people out there can get a break? What about 
Capping child care costs so that people get a break? Why 
just workers? Why are you capping the ability of workers 
to collect what’s owed them and yet blithely turning the 
eye in the other direction when there are areas where 
workers should be collecting? | 

Finally, the observation we make is around the privati- 
zation and collection function of the Minister of Labour’s 
employment practices branch. This is simply government _ 
divesting itself of its responsibility. On the one hand gov- 
ernment is going to say it has the right and the em- 
powerment in which to pass legislation, but on the other 
hand it says, “However, having done that, we’re going to 
farm that stuff out to other people to take care of.” 
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_ Let me make a couple of other comments in the short 
‘time — far too short, in my estimation — we have 
available to us this morning. 

1020 

I want to put on record that the federation is not totally 

‘negative about this whole process. On pages 14 and 15 of 

our brief — and I haven’t got time to go into it — we do 
| support the minister’s efforts around vacation entitlements 
-and certainly those provisions under pregnancy and 
| parental leave. They are positive steps that a government 
/can take in recognition of what people are facing out 
| there. 

It is absolute naiveté to assume that employers are 
going to act in any interest other than their own, and 
‘when you strip away basic — and that’s what we’re 
talking about here. We’re talking about basic minimum 
} standards. This is not about two parties haggling over 
- whether the lawyer’s fee is going to be $150,000 or 
: $110,000; we’re talking about people who are currently 
_ out there trying to make a minimum wage because there 
_isn’t anything else they can make. I can tell you that if 
those of you who can read and have read the paper 
_ around our friend in Belleville and Port Hope and the 

Screaming Tale, he’s indicative of far more employers 
‘ out there than some people in this room would want to 
| admit. 
_ So we’re asking, in the time that’s available to us this 
| morning, for this government to recognize the folly of 

attacking the most vulnerable. If you want to reduce the 
- minimum wage, then why don’t you have the courage of 
_ your convictions and come out and say you’re going to 
reduce the minimum wage to $2 or $3 or $4 an hour, 
_ whatever it is you think it ought to be, because you can’t 
' pretend that you’re protecting the interests of working 
_ people out there and then give employers the opportunity 
- to circumvent, because of lack of enforcement and other 
reasons, that very basic minimum standard. 

So at least be honest with us, at least say you think a 
worker out there is worth $3 an hour and that’s what 

- you’re going to do in law. Don’t come through the side 

_ door by saying that we’re going to have a law which says 

- they’re entitled to $6.85 or $5.95 an hour and then strip 

away the enforcement that allows the employer to 
circumvent the legislation and do whatever the heck they 
want to do out there. 

I notice my friend Mr Baird is smiling, but if he was 
a minimum wage worker maybe he wouldn’t be smiling 
at that kind of a conclusion that I’m drawing here today, 
because I live in the real world, John. I know what 
people face out there because they come to me every day, 
and I can tell you, we’ve got hundreds and hundreds of 
calls in the last three weeks on our hotline where people 
are arguing that their employer is putting it to them. 

So, two things: one, increase the current enforcement 
practices of the employment standards branch to allow it 
to police the 300,000 workplaces in the province of 
Ontario; and two, withdraw this legislation that’s 
designed simply to assist employers into beating the heck 
out of the working people, with the exception of the two 
clarifications that are minor but important nevertheless 
that I mentioned earlier. 


Mr Ken Signoretti: I’d just like to make a comment 
if I might. First of all, and I’m speaking to the parliamen- 
tary assistant, I would like for him to convey for me my 
sentiments. The minister is gone. I believe the minister to 
be a very decent and honourable person. I can recall 
when we came through these hearings many, many 
months ago, whether it was Bill 208 or Bill 165, her 
basic argument as the labour critic at the time was, “You 
don’t represent all the workers out there; you just repre- 
sent a small majority of people.” She said, “We’re con- 
cerned about unorganized workers.” 

If you’re concerned about unorganized workers, I’m 
telling you, you’re really sticking it to them. You’d better 
understand that. That’s what you’re doing, this change 
that you’ve made with respect to the bill with respect to 
trade unions, and we’re going to show our mettle that in 
fact we do support these people out there and we’re 
going to be out there tough for them. Gord is absolutely 
right. Get off the crap about being nice. If you want these 
people to work for $2 an hour, say it. Be honest about it, 
not flower this up about a whole bunch of things. 

John, once again, I just close by saying to the minister, 
I expect her to do the honourable and decent thing as an 
honourable and decent person and withdraw the legisla- 
tion. 

The Chair: Thank you, gentlemen. We have three 
minutes remaining. We’ll start with the official opposi- 
tion. 

Mr Duncan: Mr Wilson, just a brief question. At the 
conclusion of your document you indicate the two areas 
of the act, the amendments that you’re prepared to 
support. Would it be the view of the federation that if 
there were to be a royal commission on the Employment 
Standards Act you would participate in that, if we were 
to look at the whole act in terms of trying to find areas 
that we could improve on or make work better? 

Mr Wilson: I’m not going to hedge. Obviously a royal 
commission we would approach from the basis of 
attempting to find a way to improve the lot of those 
people who are being hammered out there. No question, 
what’s happening in our society is that people are being 
ratcheted down further, and when you erode the mini- 
mum standards such as this, all you’re doing is looking 
at a piece of it that assists those employers who want to 
ratchet it down even further. 

A broader question — we haven’t had any full discus- 
sions around that question because that wasn’t part of the 
equation — but obviously if that were to happen, we 
would approach that with a view to increasing the protec- 
tion of people at the low end. We’re not talking about 
people who are doing well in our society. We’re talking 
about people who are decent, hardworking folks who are 
trying hard to keep their families afloat, keep whatever 
they can on the table. It just turns my stomach to think 
that a government in the province of Ontario would want 
to make us look like Alabama. I just get absolutely 
incensed at that. 

Mr Duncan: Just a quick supplementary. Would you 
say, then — it’s obvious that you haven’t said this — that 
this is the first step towards a right-to-work jurisdiction? 

Mr Wilson: It’s certainly the first step to making our 
economy far more competitive with some of those 


R-858 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


19 AUGUST 1996 





countries I mentioned earlier. If you really want to have 
a competitive, free-market economy, then get rid of all 
the regulation that protects working people. That’s what 
they do in those countries. Let me make an example: You 
have Ford Motor Co which took some steps in Mexico in 
the maquiladora zone when workers struck there a few 
years ago, which had the army come in and kill some of 
those workers in that workplace. This is the same Ford 
Motor Co that’s down the road in Oakville. What’s the 
difference? The political and economic environment. 
That’s what’s different. 

Mr Christopherson: Gord, the minister has character- 
ized this bill as minor housekeeping. I think it’s import- 
ant that the people of Ontario hear on the record today 
the response from the president of the Ontario Federation 
of Labour to that characterization. 

Mr Wilson: When you set the stage to erode already 
minimum standards for working people, as this bill will 
clearly do, then you’re not acting in the interests of those 
people it will impact upon on the one hand, which is the 
workers. That’s why I said at the beginning, Mr Chris- 
topherson, when you look at the people who will come 
before this committee in these public hearings, you will 
have employers, employer trade associations, chambers of 
commerce, boards of trade, all saying, “Hurray, hurray, 
hurray, we’re glad you did this. We support the govern- 
ment,” and on the other hand, those people who will be 
negatively impacted will say, “We don’t want it.” So you 
can’t sit there in government and say, “We’re taking an 
impartial act.” The reality is, this is a partial act on behalf 
of the employers and they’re going to be the winners. 

Mr Signoretti: If I could just make one comment to 
that. We’ve always viewed the Employment Standards 
Act as a charter of rights for workers, where there are 
basic minimum standards, where there’s a floor. When 
you erode that floor, you’re basically eroding their charter 
of rights. Gord is absolutely correct. The fact of the 
matter is, once you do that, where is the floor? There is 
no more floor and it keeps going down and down and 
down and down. 

Mr Christopherson: My supplementary, since you 
gave the official opposition one, would be, in what way 
do you see this as further polarizing society in Ontario? 

Mr Wilson: The same way that you’re seeing cuts to 
compensation, undermining the ability of people to 
protect themselves in the workplace, the ability of people 
to bargain freely. All of those things are undermining 
what can be a placid environment and turning it into 
something much more ugly. I’m not suggesting this is 
going to happen in Ontario, but if one looks at the news 
at what happened in Australia in the last day or so, it 
makes you wonder and you get quite concerned. A 
number of people stormed the federal government 
building there and it wasn’t pretty. I hope that never 
comes to that here. I would work, as everyone in this 
room would work, to avoid that, but you don’t avoid that 
by creating divisions and continuing to widen the gap 
between the haves and the have-nots. The people at the 
low end are the have-nots. 

The Chair: Mr Baird. 


Mr Wilson: So nice to talk to someone from the 
ministry. 


Mr Baird: I want to thank you for coming personally, 
I should point out though, with respect, you mentioned in 
your opening comments the case of the Screaming Tale. 

Mr Wilson: Yes. 

Mr Baird: I think one of the first, if not the first 
complaint we received at the Ministry of Labour came 


from the member for Scarborough East, who is sitting to _ 
my right, on that issue. So it’s something I think we were . 


particularly concerned with. 


I had just a quick question with respect to collections. | 


The previous government disbanded the collections | 


branch of the Ministry of Labour and discharged 10 
employees. Do you support the idea of going to private 
collections, and in that answer, what would you think is 


an acceptable level for the amount of dollars that are 


ordered to be paid that should be paid? 


Mr Wilson: I think, Mr Baird, there’s a considerable 
difference between a lateral transfer of work from one 5 
area to the other and that of simply saying, “We’re | 


contracting it all out holus-bolus.” 


I have some difficulties with private collection — 
agencies, which will act again, because they are in 
business, to the best hand that they can deal themselves, 
given the situation, as opposed to a government that J _ 


think every citizen has the right to assume acts in a 
dispassionate, unbiased fashion in trying to represent the 


interests of everyone. So what’s the distinction? When — 


you get into private collection, you’re going to get the 
same kind of situation; people refer to them as ambulance 
chasers in other professions. You’re going to get people 
who own those collection agencies taking the best haul. 

By the way, the first time the Screaming Tale came to 
my attention was the two workers who had complaints in 
the labour council. I’m sorry I didn’t read Mr Gilchrist’s 


name in the Toronto Star, but maybe he doesn’t buy it. 1 _ 


don’t know. 
1030 


Mr Baird: Just as a supplementary, I just think from - 
government, our motivation is very much to see workers 


get more of their money, and today, only 25 cents on the 
dollar is being collected. Once someone has actually 
complained, an investigation substantiates the claim and 
an order is issued, only 25 cents on the dollar is ordered. 
It wasn’t a lateral move under the previous government, 


though, with respect. They discharged 10 employees and 


put the responsibility on to employment standards 


officers, who were already overworked as it was. But I — 


guess — 

Mr Wilson: But not overpaid. 

Mr Baird: I guess the idea behind this is to see more 
workers get more of their money. If the collection 
agencies have a motive, it’s to earn their fee, which will 
be paid for by the delinquent employer, so that in the 
end, more workers would get more of their money. That’s 
how they would make money, by delivering for workers 
who are owed money. They don’t make any money if 
they don’t get the worker the money. 

Mr Wilson: But John, what we found out in the last 
three weeks through the hotline is there are all sorts of 
workers out there who find themselves in an imbalance 
of power. To assume the employer and the employee 
have an equality of power is an erroneous assumption. 
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‘It’s a bad starting point. It leads you to the wrong 
- conclusion. 

Mr Baird: Somebody’s got to — 

Mr Wilson: Let me finish my point. So what’s hap- 
pening out there is you’re going to have fewer com- 
| plaints, no doubt, because workers will be told, as they 
are in other jurisdictions, “You want to complain?” — 
/ shoom. And in today’s economy, with the unemployment 

level we have out there today, it’s not hard to replace 
_ workers and so you’re going to have employers, those 
_who are unscrupulous, and as I said before that’s not all 
| but it is a significant number, who are going to Say, 
| “These are the rules that I am imposing.” 

We had one call that came in and a woman who said, 
“I’m making $6.85 an hour,” or whatever it was; she was 
10 cents under what she should have been paid to start 
| with, “My employer has just told me my wages are $4 an 
| hour, and he’s a heavy-hitter in a small community and 
/ I know if I open my mouth, I’m gone.” Well, that’s the 
_ imbalance that exists in a lot of workplaces in the prov- 
_ ince of Ontario. When you strip the minimum standard 
_ away from people and when you strip the enforcement 

that enforces that standard, then you gravitate to that kind 
of situation I’ve just described to you. That’s what’s 
_ wrong with Bill 49. 
| The Chair: Thank you, gentlemen; we appreciate it. I 
' gave you a few extra seconds there and then some. 


INFORMATION TECHNOLOGY ASSOCIATION 
| OF CANADA FOR ONTARIO 


_ The Chair: Our next group up this morning is the 

Information Technology Association of Canada, Ontario 

branch. We have 15 minutes for you to use as you see fit, 

divided between presentation and question and answer. I 
wonder if I might get you to introduce yourselves for the 
benefit of Hansard, please. 

Mr Bill Petrie: My name is Bill Petrie. I’m the presi- 
dent of Information Technology Association of Canada, 
Ontario. With me today is Laurie Harley of IBM. We’re 
delighted to be here to express our views on Bill 49. 
We’ve prepared a written brief, so I'll limit my dis- 
cussion to a few key points. 

The Employment Standards Act is very important to 
ITAC Ontario. We represent the information technology 
industry in this province, hardware/software firms, tele- 
communications firms. We employ about a quarter- 
million people. We’re growing at about 15% a year. 
We're adding jobs so fast, in fact, that P.J. Ward, one of 
our members, announced that there’s actually a shortage 
of 20,000 skilled workers in the Metro Toronto area 
alone. 

Our sector is a sector which everyone is talking about. 
It’s the new economy sector. It’s brutally competitive. 
We’re talking about a sector racked by change. Our 
product life-cycle in our sector is about six months. I just 
heard that Chevrolet was discontinuing the Lumina, 
which hasn’t changed in 12 years. When you introduce a 
new product in our sector, it’s got a life of about six 
months. Thousands of companies in Ontario are success- 
ful, we’re competing successfully internationally, but 
we’re competing in an environment which is so dynamic 


that we measure years in terms of web years, which is 
three months. 

What this means is that we employ highly skilled 
workers. We pay them very well. These workers are very 
mobile. These workers actually have skills which have a 
lifespan of about 24 months. That is, what you know 
today has to be completely replaced every two years. 

What this means is that in our workplaces the hier- 
archical structures are gone. What we have are 
empowered employers and employees, dynamic teams 
working together. Skills are highly specialized. They’re 
highly valued in the marketplace. Continuous learning has 
become a way of life. Our employees work hours that are 
flexible to meet the needs of customers. Work location is 
flexible so that we can work at home, on the road, or in 
our offices. Finally, organizational cultures are moving to 
high performance models where measurements and 
rewards are linked to overall results in the business and 
personal results. 

There’s a huge culture gap between the reality of our 
workplace and the rules in the Ontario Employment 
Standards Act, and that culture gap appears to be widen- 
ing. 

I’m going to ask Laurie now to comment more specifi- 
cally on the Employment Standards Act and Bill 49. 

Ms Laurie Harley: Thank you, Bill. As Bill points 
out, the rules of the Employment Standards Act clearly 
weren’t designed with the information technology indus- 
try in mind and that’s clearly understandable when, if you 
follow the roots of some of the provisions such as the 
hours of work, they really do go back to 1884 and the 
Factories Act and clearly to the Hours of Work and 
Vacation Pay Act of 1944. If you go back to 1944, just 
very briefly, when the eight-hour-a-day maximum was 
brought in, even in those days only half of the workplace 
actually worked those hours. So what you found was that 
in order to not create a significant problem for the vast 
majority of people in the workplace, the law introduced 
special treatments and those special treatments really 
became a way of putting flexibility into the act. But it 
was a complex set of exclusions, exemptions for some or 
for all parts of the provisions, special overtime provi- 
sions, and a very elaborate permit system. It may have 
worked then but it most clearly does not work today. It’s 
the combination of these outdated standards and the 
complex special treatment provisions that are really a 
major irritant for our sector. 

To illustrate how long these issues have been with us 
and to provide you some more specifics, in our written 
submission we’ve attached a brief that our company 
prepared for the Ontario Task Force on Hours of Work 
and Overtime which was commissioned back in 1986 by 
the Honourable William Wrye, who was then the Minister 
of Labour. It really expresses our concerns as well as we 
could express them today. The issues are exactly the 
same. The difference is that 10 years have gone by and 
the need for action has become even more urgent. 

The report of that task force, which was tabled in 
1987, found that the working hours regime in Ontario 
was complicated to the point of bewildering, and so 
complicated, and let me just make one quick quote, “that 
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its totality is likely understood only by a handful of 
persons.” 

I don’t know if any of the members of this committee 
have looked at the current guide to the Employment 
Standards Act but I brought it along. It’s this little purple 
book and it’s known affectionately as the purple peril. If 
you haven’t read it, I recommend it as mandatory reading 
because I think if you read through that you will agree 
that the task force’s description back in 1987 is as valid 
today as it was then. 

Merely updating these rules isn’t enough. We need a 
pragmatic analysis of the regulations that really gets back 
to basic questions. What’s the objective of the regulation? 
What’s the cost of compliance? And perhaps more 
importantly, are there other ways of achieving the same 
objectives but with some more innovative approaches? To 
us, if you go through that process and that pragmatic 
analysis, you’ll come out with an Employment Standards 
Act that is transformed and to us must meet five goals. 

The first of those is that minimum standards must be 
there. We are not advocating scrapping minimum stan- 
dards or safety net provisions. They must give protection 
but they must also have flexibility. It must be plain 
language legislation that everyone can understand and 
work with. We’d like the application and the enforcement 
of the act targeted to those in need of protection. We’re 
going to hear a lot about those, I’m sure, over the course 
of the hearings. Their issues are valid and they need to be 
addressed. We would like streamlined administrative 
systems that reduce costs and improve effectiveness, and 
perhaps the final goal is innovative alternative approaches 
that recognize and promote self-reliance in the workplace. 

Let me just turn very briefly to Bill 49. The govern- 
ment has said it’s step 1 and it’s there to make the act 
more effective in terms of administration. If I keep that 
in mind, I’d just like to walk very quickly through those 
five goals and compare them to the current Bill 49 as 
proposed. 

The first one is: Does Bill 49 change any minimum 
standards? To be honest, we look at the bill and to us the 
answer to that is categorically no. We think the debate on 
minimum standards, how they should be updated, is a 
phase 2 debate, and we obviously look forward to that. 
What it does do is try to introduce some improved 
flexibility in unionized workplaces in order to negotiate 
a greater right or benefit. However, that to us falls far 
short of the flexibility we would like to see and we 
would like to see that flexibility ideally built into the 
standards themselves. Given that, we would certainly 
Support the minister’s announcement this morning to 
move that into the phase 2 debate. We think it makes 
more sense in that context. 

1040 

Does Bill 49 make it easier to understand the Employ- 
ment Standards Act? We’d say yes, at least as far as 
clarifying some of the maternity and parental leave provi- 
sions, but again much, much more to be done. Plain 
language legislation to us is just essential. If you can’t 
communicate it, you can’t expect workers to understand 
their rights and you have a hard time, I think, expecting 


employers across the province to be able to comply with 
it. 


Third and fourth goals: Does it help target enforcemen 
and streamline administrative systems? I guess to us thi 
is where it makes its major contribution and we dc 
support the directions that are outlined in the bill tha 
would use private collection agencies, that would requir 
timely filing of claims and allow certainly electron 
filing. That’s one we can certainly endorse. . 

Finally, does it promote innovative approaches to self 
reliance? Again we think yes, in the sense that it doe 
introduce the concept of using internal systems, thé 
grievance process in unionized workplaces to deal with 
the SA complaints, but again we think this is far short 0. 
what we need to do in the phase 2 debate because ther 
are non-unionized workplaces in the province that have 
their own internal processes that allow effective resol. 
ution of complaints. We think that they should also bi 
examined in terms of models of self-reliance. 

So very quickly in summary, we think the Employmen 
Standards Act is in desperate need of reform. We think 
it is particularly out of date for firms in our sector. We 
think Bill 49 represents a positive first step, but perhap: 
the most important thing it does is it launches the debate 
and we look forward to that phase 2 debate. We woulc 
urge the committee to focus on the facts that are in Bil 
49 and to recognize that the critical issues are still aheac 
of us. 

We would also remind you that change is never easy 
and that change to legislation that tries to provide basic 
protections is even more difficult than most. However, we 
think the greatest threat to an effective safety net in the 
workplace in our province is not Bill 49 but our inability 
to reinvent a regulatory environment that will work today. 
and will stay us through to the 21st century. e' 

The Chair: Thank you very much. That leaves us with 
five minutes of questioning. I think by consensus after 
that last round we agreed if it’s five minutes or less, we’ll 
divide it just into two questions and then we’ll continue. 
the rotation with subsequent groups. So we’ll start this 
time for two and a half minutes with the official opposi- 
tion, Mr Duncan. 

Mr Duncan: Thank you very much for your presenta: 
tion. Let me ask you this because, like you, I think out, 
party’s view is that the Employment Standards Act is due’ 
for a major overhaul, particularly in light of the changing 
economy and new industries that have come about. | 

Would it be the view of your association that given the 
complexity of employment standards and given frankly 
some of the divisions I’ve seen in the business commun- 
ity, you often see a division between smaller employers: 
and larger employers around these questions, and given 
the sensitivity around the Employment Standards Act not. 
only to vulnerable workers but to employers, would it be 
your view that prior to any kind of wholesale change to. 
the act — you referenced the Donner task force, for 
instance — that the proper process to defining the new 
legislation would be through a series of public consulta- 
lions, either in the form of a royal commission or a white 
paper prior to introduction, or would you be of the view | 
that the government ought to proceed with legislation in 
the absence of those hearings before any kind of consul-. 
tation would occur? 
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_ Ms Harley: The first comment I’d make, with all due 
respect to royal commissions, is I think we all know the 
problems with the act. I think what we need to do is put 
jour heads around some innovative solutions to those 
problems. To me, that royal commission process sounds 
like a very lengthy one and I don’t know that we’ve got 
the time to do that any longer. 
_ In terms of the act, I think it’s critical that we get on 
‘with phase 2. I guess what we see in Bill 49 is a message 
‘that says: Look. The act needs to be reformed. We’ve got 
‘some ideas on how we could try to make it more efficient 
in the next 12 to 18 months until those changes actually 
‘come about, and if that will save some money, if that will 
‘make the enforcement of the current act better, then I 
‘think we’d say fine, let’s get on with that too, but let’s 
‘keep our main focus on the comprehensive review. I do 
believe there should be, and will be is my understanding, 
‘consultations around that with all the stakeholders. 
The Chair: That’s your two and a half minutes. 
| Mr Christopherson: Thank you for your presentation. 
T’ll ask the question directly. I think you commented on 
it, but I’d like to be clear. Do you think that the changes 
| proposed are minor housekeeping? 
| Ms Harley: I think what we look for is minimum 
| standard updates and, to be honest, I don’t see anything 
in this bill that addresses minimum standards. We see 
some process changes. I think some of the issues that 
dealt with flexibility and the greater right or benefit, 
| we’re touching more on those, Mr Christopherson. So I 
| do think they probably belong and will be more effective 
_in a phase 2 debate. But to be honest, we have real 
_ difficulty understanding the concern about this bill as 
_ gutting minimum standards. We just don’t see it. 
_ Mr Christopherson: That’s interesting. I was going to 
| go on down a different road, but maybe I’Il go down this 
one with you because I — 
Ms Harley: Maybe you should tell me where you 
_ would have gone before. That might have been a better 


_ one for me. 


Mr Christopherson: You would have liked the other 


| one. If you’ve given me the answer I wanted on the first 


_ one, I think you would have enjoyed it. It would have 


_ been in areas of part-time work, contracting, teleworkers 


in terms of things that the law doesn’t adequately address 
and things that it needs to, but I would obviously take 


exception and perhaps the difference is the type of work 


that you’re in. It would seem like there aren’t major 
changes, but I would just offer to you that for people 
who represent workers, either at legal clinics, in non- 
union shops or collective bargaining environments, the 


_ changes are significant and do make a big difference to 


| them. 


However, I think I will go down that second road 


simply because I do think it’s important to hear from you 
what sorts of things —I’d like to hear a couple of 
examples of what kind of minimum standards. If you 


accept that the Employment Standards Act is basically a 


workers’ minimum bill of rights, it really is the only 


thing that says when you go out and offer up yourself for 
wages, here are the minimum conditions that someone 
can subject you to. 


In terms of the new world of work that I think you’re 
talking about, what way do you offer up the flexibility 
you need, but keeping in place the idea that there are 
minimum standards? 

Ms Harley: Let me give you one example, and Bill 
might want to add to it. The eight-hour-a-day standard is 
the one that comes to mind most readily. I think we 
would all agree that prolonged long hours have relevance 
to health and safety. I don’t know that there’s particularly 
strong empirical evidence on that, but I think just logical- 
ly everyone in this room knows that when you work a 
long time and long hours, you feel tired and you need a 
break. 

It seems to us that if you take perhaps what’s even 
already in the act today and broaden it so that it’s a 
monthly cap or in some cases even an annual cap where 
people actually can balance that they work for certain 
periods, perhaps for prolonged hours, more than eight 
hours a day because you’ve got an urgent customer 
situation you have to deal with, but then you may take 
compensatory time off. So it’s a balancing, but you take 
that narrow window of one day and you broaden that out 
to provide greater flexibility. 

That’s the kind of direction we’re talking about in 
terms of standards that still keep, if you like, teeth in 
them in terms of the protecting of workers, but at the 
same time bring in some flexibility. 

Mr Christopherson: Are there jurisdictions in the 
world that have those — 

The Chair: Mr Christopherson, will you make it very, 
very brief? 

Mr Christopherson: Oh, sorry. Are there jurisdictions 
in the world right now that have been able to do that? 

Ms Harley: I think the eight-hour day one is one that 
a lot of jurisdictions have broadened to weekly, for 
example, but to us Ontario has an opportunity here to 
lead the way. We agree we want to be leaders. We agree 
that if we can come up with an innovative program of 
standards, we will have a jurisdiction that will say to all 
employers, “This is fair and balanced, but it’s flexible 
and allows you to get on with your business.” 

Mr Christopherson: My concern would be it’s so 
easily open to abuse. You’d have to have very imagin- 
ative-type legislation wording crafted to make sure that 
it’s not abused because it could be subject to such easy 
abuse. 

Ms Harley: I’d say today it’s pretty abused and I think 
that we’ve got enough talent and skills in this province to 
come up with some innovative ideas. 

The Chair: Thank you both. I appreciate your time, 
coming and making your presentation here this morning. 


PARKDALE COMMUNITY LEGAL SERVICES 


The Chair: Our next group up is Parkdale Community 
Legal Services, Gail Sax. Ms Sax, it’s my understanding 
you have another individual who wishes to appear under 
a pseudonym; is that correct? 

Ms Gail Sax: Yes. I have with me a client of mine 
who would like to testify before the committee anony- 
mously and also with us is a Tamil interpreter. 
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The Chair: Thank you. It’s been discussed within the 
subcommittee. Are there any concerns by any of the 
members? Seeing none, just for the witness’s protection 
and just a clarification, there was a short statement that 
was prepared for eventualities such as this, a sort of good 
news-bad news, that “while members themselves enjoy 
parliamentary privileges and certain protection pursuant 
to the Legislative Assembly Act, it’s unclear whether or 
not these privileges and protections extend to witnesses 
who appear before committees.” 

For example, it may very well be that the testimony 
you give or are about to give could be used against you. 
I caution you to take this into consideration in making 
your comments. However, on the other side there is 
parliamentary precedence that if anyone does anything 
arising, in this case, from testimony before a commit- 
tee — if an employer were to react — that would be 
considered contempt of Parliament, and the committee 
would have the power to deal against the employer. 
1050 

Mr Christopherson: On a point of order: With great 
respect, there has been no disagreement. Nobody has a 
problem. I think you’re attempting to make this bigger 
than it is. Can we just get on with it? 

The Chair: That’s your considered opinion, Mr 
Christopherson, but I think it is somewhat precedent- 
setting to allow people to come to a public hearing and 
not use their names, so I want to make sure they have the 
full benefit of knowledge of how things work in this 
process. 

None of that time has come out of your 15 minutes, 
Ms Sax. 

Ms Sax: I’m Gail Sax, a staff lawyer responsible for 
workers’ rights at Parkdale Community Legal Services. 
With me are a client of mine and Shyamala Shanmugana- 
than, a Tamil interpreter. 

Parkdale Community Legal Services welcomes the 
Opportunity to appear before the resources development 
committee on the review of Bill 49. Parkdale Community 
Legal Services is a community-based legal clinic in the 
southwest section of Toronto. Parkdale is a low-income, 
racially and ethnically diverse community. I am a staff 
lawyer at the clinic responsible for workers’ rights. 

The Employment Standards Act is the critical corner- 
stone of workers’ rights in Ontario. It sets the minimum 
floor for workers’ basic rights in Ontario. The importance 
of the act cannot be understated and, as our submissions 
will show, rather than amending the act to lower that 
floor, the government should be improving working 
conditions by raising that floor: the Employment Stan- 
dards Act. 

The workers’ rights division at Parkdale Community 
Legal Services represents and works with unorganized or 
non-union workers. We represent workers on cases 
involving unemployment insurance, workers’ compensa- 
tion, human rights, Canada pension plan and employment 
standards. Employment standards cases represent approxi- 
mately 50% of our caseload. Our clients reflect the 
community we work with. They come from the many 
employment sectors which are characterized by low 
wages and poor working conditions: manufacturing such 
as garments and textiles; warehouses: foodservices; 


cleaning; clerical work, including office work with 
temporary agencies; telemarketers; retail workers; domes-. 
tic workers; and home workers. A large proportion of our. 
clients is women and visible-minority workers. 

Our employment standards caseload is high. In the past. 


! 
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year and a half we have represented over 175 clients on. 
employment standards matters alone. We have regular 
contact with over 2,500 workers a year through our. 
public education work in the city of Toronto. The pre-. 
dominant issues faced by these workers are unpaid wages 
and vacation pay, Overtime, termination pay and sever-. 
ance pay. 

Based on our extensive experience, our submission’ 
outlines typical employment standards cases taken 
directly from our caseload and the impact of Bill 49 on’ 
these cases. 

Workers protected by the ESA are vulnerable. They. 
need the protection of the act. They are poor or working- | 
class. They are often not aware of the protections of the 
act, and even when they are aware of their rights as 
workers, they may not be able to attempt to enforce those | 
rights for fear of losing their livelihood and fear of the 
resulting poverty and the impact on their families. 


From our experiences representing workers, Bill 49 is | 


an assault on workers’ rights. When Bill 49 was intro- | 
duced in May, the Minister of Labour, Elizabeth Witmer, 


called the legislative changes simple administration and. 
housekeeping. It is our position that the proposed amend- 
ments will have a significant negative impact on workers’ | 


substantive rights. 


As the examples I will give shortly demonstrate, Bill 
49 introduces very substantial changes. Bill 49 is a gift to | 


employers who violate the Employment Standards Act. If 


enacted, employers will have an opportunity to routinely | 


violate workers’ rights and get away without paying 
workers what they are truly owed. 

In the remaining time I will highlight our objections to 
the changes introduced in Bill 49. I will highlight a 


{ 


couple of cases of ours and the impact of Bill 49 on~ 


those cases, and we’ll have [the witness] speak briefly 
about [the witness]’s particular case and at the end I will 
Suggest some real improvements to the act. 

Bill 49 introduces six major and significant changes to 
the act which are directly related to the enforcement of 


unorganized workers’ rights. These are shorter limitation 
periods for filing a claim; a shorter investigation period; — 
a new $10,000 cap on claims; a new, unannounced | 
minimum; access to justice denied for low-income | 


workers; and the privatization of the collection aspect. 


With respect to the shorter limitation periods for filing - 


a claim, currently workers have two years to file. Under 
Bill 49 this would be reduced to merely six months. 
Many workers stay in a job where their employment 


standards rights are being violated and endure great — 


hardship just to have a job, any job. In periods of high 


unemployment, workers often need to be able to find a _ 
new job before they will make a claim against a former — 


employer. They cannot risk the possible repercussions of 
a negative reference by an employer who has filed a 
claim against them. Workers need the two-year limitation 
period to safely file a claim. Bill 49 further pushes 
workers to choose between their rights and their jobs. 
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| This is further impacted on by the shorter investigation 
) period. The bill proposes that investigations can only go 
_back six months of a worker’s history from the time a 

claim is made. Where employers may have been violating 
the act for two years or more, they will only be account- 
able for the last six months of violations. 

As a number of the case stories in our submissions 

_ illustrate, the $10,000 cap on claims will have a signifi- 
_cant impact on many of the people we represent. The 
‘minister mentioned 4% as a figure with claims over 
' $10,000; we find that number is much higher for our 
clients. Therefore, people with claims over $10,000 
literally will be giving that money to their employer. 
With respect to the issue of access denied to justice for 
' low-income workers, currently workers may pursue their 
statutory entitlement under the act or civil remedies in the 
court system. Under Bill 49, workers will be told at the 
_ start of the investigation to use either the ministry or go 
to court. They will have to make this decision possibly 
before having had the opportunity to obtain independent 
legal advice. Of particular note, those workers with 
claims over $10,000 will be forced to go through the 
court system. The current government has already 
_ provided that legal aid certificates are not available for 
-employment-related matters. This amendment will force 
low-income workers who are owed more than $10,000 to 
- pursue claims through the Employment Standards Act and 
forgive the balance owed to them. 

With respect to private collection agencies, I would 
just like to highlight something that I believe has not 
been mentioned: that collection agencies will be 
empowered to push for settlement once an order has 
already been made. The idea that collection agencies will 
be able to amend an order made by the employment 
standards branch of the ministry undermines the authority 
of both the act and the Ministry of Labour. 

Our brief outlines the stories of six workers with 
employment standards claims. The total amount owed by 
employers to these six workers is $129,000. The total 
amount which Bill 49 would leave in the hands of 
employers at the expense of workers is $84,500. The 
workers would actually receive only $44,500. 

Before I introduce [the witness], I would just like to 
tell you about two of my other clients. Mrs F is a cashier 
who worked in a major grocery store for 13 years, was 
terminated from her employment without cause and did 
not receive any notice of termination or termination pay 
in lieu of notice. She was entitled to over eight weeks of 
termination pay as well as severance pay. She filed an 
employment standards claim for approximately $5,000, 
which she was awarded and received. However, this 
worker filed her claim approximately one year after she 
was terminated. Under Bill 49 her claim would not have 
been allowed, as a six-month time limit for filing claims 
would have been imposed. 

Ms X was a retail sales associate who worked for a 
retail clothing store for approximately two years. When 
she notified her employer that she was pregnant and 
would be taking maternity leave some six months later, 
her employer reduced her hours, her rate of commission 
and drastically changed her hours and duties. She tried to 
negotiate with her employer to return to her regular duties 


and wages. However, this was refused. The employment 
relationship had deteriorated to such a degree that rein- 
statement was not an option. She has filed an employ- 
ment standards claim for compensation for the penalties 
imposed on her due to her intention to take maternity 
leave, including the loss of her job. The amount of her 
claim is over $35,000. This woman, under Bill 49, would 
not be able to pursue her claim for more than $10,000 or 
would be forced to pursue it through the courts without 
access to a legal aid certificate. 

1100 

I would now like to introduce [the witness] to talk 
briefly about [the witness]’s story. [The witness] immi- 
grated to Canada from Sri Lanka approximately eight 
years ago. [The witness] is a Canadian citizen. [The 
witness] does speak English; however, for the purposes 
of this hearing [the witness] feels more comfortable 
speaking through a Tamil interpreter. 

Witness (Interpretation): I came to Canada eight 
years ago and IJ have been working in a firm for the past 
four years. I was not even given four days’ notice and I 
was suddenly asked to leave my job. Because I was not 
given enough time or notice to look for another job, I 
found it very difficult and at the moment I am unem- 
ployed. 

Even while working there, if I wanted just to take a 
day off I had to give one week’s notice so that I could 
get one day’s leave the following week. 

They didn’t give me any time or notice and suddenly 
they came to me and asked me to stop work. 

In the beginning I was asked to work 56 hours a week. 
After a year they told me, “If you want this job to be 
permanent and if you want to continue, you have to put 
in 76 hours a week.” Because I wanted this job very 
badly, I agreed to that and I put in 76 hours a week. 

Without this new law and the enforcement itself, when 
the employer can be so harsh to me, once this new law 
has been in effect, can you imagine how it is going to 
affect employees like me? 

It’s important to develop the economy. Employers 
should also work and employers also should pay equally 
the employees’ work. That’s all. 

Ms Sax: You’ll find [the witness]’s story in our 
submissions. [The witness]’s claim is for over $40,000 in 
wages owed just for the last two years, which is the only 
portion of the four years [the witness] actually worked 
that is covered by the act presently. 

To conclude, we submit that the changes proposed in 
Bill 49 are not merely housekeeping improvements but 
rather directly undermine and remove significant substan- 
tive rights for workers. We propose that in the alternative 
the act be amended so that it is a strong, efficient and 
effective piece of legislation. 

We have two demands for change for a truly effective 
Employment Standards Act. You will find these detailed 
in our written submissions: first, a stronger enforcement 
of the law — tough, proactive enforcement of employ- 
ment standards, including inspections and spot checks of 
company payrolls and audits; and real protection for 
workers against employer reprisals, including workers’ 
anonymous complaints initiating a company audit. 
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Secondly, we would like to see new, improved work- 
ing standards which meet the real demands of the 
changes in the workplace. We need stronger laws, not 
weaker ones. An example would be removing exemptions 
so that every worker is entitled to the same employment 
rights and protection, no matter their job or their age. 

Those are our submissions. Thank you. 

The Chair: Thank you, Ms Sax. Actually, I don’t 
think any of my colleagues could ask a question in 30 
seconds and ask you to do it justice, so for all intents and 
purposes we’ll say it was 15 minutes. Thank you very 
much. We appreciate your coming in and telling us about 
your case as well. 

Mr Christopherson: A point of privilege, Mr Chair: 
In the 15 seconds left, can I take a part of that and just 
say one thing? 

The Chair: The rotation would have been to the 
government members. If the government members wish 
to ask a question in those few seconds, it — 

Mr Christopherson: If I’d gotten the point of privi- 
lege then I would have acknowledged the courage it took 
for [this witness] to come here today, but since I don’t 
have time I won’t say it. 

The Chair: Thank you. That’s in fact what you 
interrupted the Chair in saying. Thank you again for 
coming in and making your presentation to us today. 

Ms Sax: Thank you. 


COMMUNIST PARTY OF CANADA (ONTARIO) 


The Chair: Our next group up will be the Communist 
Party of Canada, Ontario branch. Is it Mr Rigby? 

Mr David Rigby: Should I come up there? 

The Chair: Yes, please come forward and just sit at 
the table there. Any of those seats at the end. Thank you 
for coming this morning. We have 15 minutes for your 
presentation, for you to divide as you see fit between a 
presentation or question-and-answer period. I wonder if 
I might get you both to introduce yourselves for the 
benefit of Hansard. 

Mr Rigby: My name is David Rigby, of the Commu- 
nist Party of Canada, and my partner is Liz Rowley, 
Communist Party of Canada. 

Thank you for this opportunity to present our views on 
the proposed changes to the Employment Standards Act 
contained in Bill 49. Because of the profound and nega- 
live impact that these amendments will have on labour 
and democratic rights in the province, we begin by urging 
the committee to extend these hearings to ensure that all 
those who wish to be heard are heard and their views 
given due consideration before the bill proceeds further. 
Full public discussion and input is a requirement in any 
event, but it is also vital, given that this particular piece 
of legislation will directly affect the wages, standards and 
working conditions of every worker in Ontario, with the 
potential to impact on workers across Canada. 


seniority and length of employment is far outweighed by 
Bill 49’s dangerous ballast, which is to eliminate the 
minimum rights and standards won by working people in 
struggle and then enshrined by governments in law over 
the course of the last 60 years. These rights and standards 
include collective and individual rights to a legislated 
minimum wage, the rights to legislated maximum hours 
of work per day and per week, the rights to statutory 
holidays and vacations with pay, the rights to refuse 
Overtime or to work at legislated rates for fixed amounts 
of overtime, the rights to severance pay, all of which are 
negated under the new subsection 4(2), becoming negoti- 
able “when those matters are assessed together” in a 
contract of employment. 
1110 
Long-standing legal rights to access and exercise all 
forms of redress deemed by a worker or workers to be 
collectively or individually necessary, without restriction, 
are sharply curtailed under the new subsections 64.3 and 
64.4. These sections oblige a worker to choose between 
a complaint under the Employment Standards Act and a 
civil action in a court of law, notwithstanding that the 
complainant may wish to seek damages in a civil suit as 
well as recover lost wages or severance etc under the act’ 
and notwithstanding that the complainant may be facing 
financial hardship and may be thus forced by circum- 
stance to file a complaint under the act rather than initiate. 
a civil action, despite the fact that the new subsection 
65(1) of the act will cap every payout at a maximum | 
$10,000, while a civil action could pay out considerably 
more and is completely uncapped by legislation. 
Further, the new section 64.5 prohibits trade unions’ 
and any union member who is covered by a collective 
agreement from laying a complaint under the act against’ 
an employer who is covered by the same collective 
agreement. By deeming the act “enforceable against the 
employer...as if it were part of the collective agreement,” 
Bill 49 makes enforcement of the act itself negotiable. In’ 
other words, the only enforcement mechanism is might. 
and muscle, which makes the legislation itself confronta-| 
tional. This will no doubt concern Moody’s and others 
who regard fractious labour relations as a bad climate for’ 
investment. 
In this respect, the proposal in the new sections 73.0.1, 
73.0.2 and 73.0.3 to privatize law enforcement and con-. 
tract out the ministry’s collection functions is anathema 
to the public interest and is widely seen to be so in our 
view. The public expect the government to enforce the 
laws of the land directly through public enforcement 
agencies and not to hand over enforcement to private, 
for-profit corporations, whose main interest is the bottom 
line, not the public interest. 
Moreover, contracting collection agencies to negotiate, 
for a fee, “a compromise or settlement” between 
employers and employees is like letting the fox loose in 


the hen-house. Collection agencies are employed by. 
corporations year-round to recover moneys owed them, 
primarily by people who have lost their jobs or lost their | 
income. Collecting bad debts for corporations is the daily 
bread of collection agencies. It is simply not credible to 
propose that this symbiotic relationship between corpor- 
ations and collection agencies should or could be ignored | 


We are here to express our Opposition to Bill 49 and 
to join with others in the labour movement and demo- 
cratic movement who will urge its rejection in the arena 
of public opinion and its defeat in the Legislature. In our 
view, Bill 49 is not amendable. The single useful propo- 
sal to include maternity leave in the calculation of 
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| by a ministry that is charged to defend and enforce the 
| Jaw, most often the individual and collective nights of 
_workers who have been cheated by employers, many of 
- whom use these same collection agencies. 

Workers’ rights are also sharply curtailed under the 
_ new sections 82, 82.1 and 82.3, which reduce a worker’s 
| ability to recoup wages or other moneys owed to him or 
her by an employer by limiting the period of employer 
| liability from two years to only six months prior to the 
| laying of a complaint under the act. At the same time, the 
| investigation time is extended to two years, with prosecu- 
' tion extended a further two years. In other words, 
workers can only claim a maximum of six months, while 
employers are not obliged to pay even that until four 
years later. 

It is no surprise that employers are lauding this bill. It 
will go a long way to deregulate the workplace, removing 
many of the legal barriers that for decades have prevented 
employers in Canada from driving wages, working 
conditions and unions into the ground in the way that 
employers in the United States were able to do, to the 
detriment of living standards and labour and democratic 
rights, in the same period and in the absence of equival- 
ent restraining labour legislation. 

The enactment of Bill 49 would constitute a giant step 
in the harmonization and Americanization of Canada’s 
employment standards laws, negatively affecting the 
largest proportion of unionized and non-union workers in 
the industrial and manufacturing sectors of the economy, 
including steel and auto, which is widely recognized as 
the engine of the Canadian economy. Workers in primary 
resource industries, including mining, forestry and hydro- 
electric, in construction, in the retail and food service 
sectors, in the public sector, including education, health 
and social services, among many others, will all be 
negatively affected by the harmonization and Americani- 
zation of labour laws implicit in Bill 49. 

Canada will not be strengthened by ripping up our 
minimum wage laws. The American Sunbelt states, which 
have done that, are some of the poorest, most backward 
parts of the USA. They also have some of the highest 
rates of unemployment and social chaos and disorder, 
largely caused by the race to the bottom. The USA is no 
model for Canada, and levelling down is not the way to 
go 


The kind of improvements to the Employment Stan- 
dards Act that would benefit Ontario, creating jobs and 
spurring consumer spending throughout Canada’s indus- 
trial heartland and beyond, would include cutting the 
hours of work to 32 hours per week, with no loss in take- 
home pay; expanding statutory vacations to four weeks 
annually, matching the minimums in Europe already; 
abolishing overtime and workfare; reducing the retirement 
age to 60; raising the minimum wage to $12 an hour; 
requiring companies to give two years’ notice of layoff 
and to show just cause before a public tribunal in the 
event of shutdowns and closures, and strict enforcement 
by ministry staff. Together with a bill of rights for labour 
guaranteeing the unfettered right to strike, organize and 
picket, these are amendments that are urgently needed to 
Ontario’s labour legislation. 


Combined with policies to put Ontario back to work, 
raise living standards, redistribute wealth through tax 
reform based on ability to pay and, not least, redeem 
Canadian sovereignty and independence by withdrawing 
from NAFTA and the Canada-US free trade deal, these 
are the measures that will help Canada and Ontario to 
pull out of a deep economic and political crisis and into 
a real recovery based on job creation and security, 
increased purchasing power, expanded labour and demo- 
cratic rights and a full employment policy that recognizes 
the right of every human being to a secure and meaning- 
ful job at decent rates of pay with decent standards and 
working conditions. 

These proposals are respectfully submitted for your 
consideration. Thank you for you attention. 

The Chair: Thank you, Mr Rigby. That leaves us one 
and a half minutes. Again, following the convention 
we’ ve started, the questioning this time will start with the 
government. 
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Mr Joseph N. Tascona (Simcoe Centre): Thank you 
for your presentation. I just want to address the issue of 
collection. The fact is that two thirds of the orders to pay 
that are issued against employers are never collected. 
That is obviously a problem with respect to maintaining 
the standards and rights of employees out there. What 
would you suggest the government can do to try to 
redress this problem, because it’s just basically a problem 
of employers not willing to pay or not able to pay and 
disappearing? How do we address this? 

Ms Elizabeth Rowley: It seems to me the problem 
you’ve identified is the same problem that we’ve identi- 
fied: the lack of teeth in the legislation that would allow 
the government to pursue — 

Mr Tascona: I’m looking for a solution. We’ve all 
identified the problem. What’s the solution? 

Ms Rowley: Strict enforcement. Not contracting out 
enforcement but for the government to strictly enforce. 

Mr Tascona: But even if we enforce it, we’re enforc- 
ing it by putting an order to pay out there. The problem 
is that it’s not getting collected because employers, for 
whatever reasons, aren’t there to pay it. We’ve enforced 
the act but we can’t collect. What’s the solution? 

Ms Rowley: The solution is that if you put teeth in the 
legislation that would put big fines against employers that 
do this kind of thing, including jail terms, and if you 
refuse to allow them to close their operations without first 
settling their debts with the employees and other credi- 
tors, then you wouldn’t have this problem. The problem 
lies with the government. In short, that’s my answer. 

Mr Tascona: I would say the problem is that the 
company may not exist and the directors out there are the 
ones who may have to be looked at. Would you agree 
that if the company doesn’t exist, how can we collect, so 
whom should we go after if we haven’t got the company 
to collect from? 

Ms Rowley: I would suggest that other changes in 
labour legislation need to be made that would allow 
workers not to be last on the list when it comes to 
companies being responsible for paying their debts. 
Everybody is a secured creditor except employees. 


R-866 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


19 AUGUST 199 





Mr Tascona: That’s bankruptcy law and that’s in the 
hands of our federal friends. We don’t have any responsi- 
bility for bankruptcy. 

Ms Rowley: Most of the cases that are before the 
Employment Standards Act don’t have to do with bank- 
rupt employers; they have to do with employers who 
refuse to pay. You can enforce that and you should 
enforce, in our view. 

Mr Tascona: They are being enforced. The problem 
is to get the money. 

Ms Rowley: I thought you said that they were not 
enforceable, that you were unable to secure payment. 

Mr Tascona: No, I didn’t say that. I say they were 
being enforced but you can’t get the money. I’m asking 
you for a solution. 

Ms Rowley: Is this government so powerless? It seems 
to me that on other occasions the government has shown 
that it’s very powerful, particularly when it comes to 
workers trying to express their views in this House. 

Mr Tascona: We’re looking for solutions. That’s why 
you’re here. 

The Chair: With that, I’ll have to cut this dialogue 
off. We’re over our 15 minutes. Thank you both for 
coming to make a presentation before us here today. We 
appreciate your taking the time. 

Mr Rigby: I apologize. We didn’t have more than four 
copies of our presentation to pass out. We’ll send the 
other copies on. 

The Chair: That won’t be necessary. The clerk has 
already photocopied them. Thank you very much. 


CENTRE FOR SPANISH SPEAKING PEOPLES 


The Chair: Our next group up will be the Centre for 
Spanish Speaking Peoples, Miss Consuelo Rubio. Good 
morning. There are 15 minutes for you to divide between 
your presentation and question-and-answer time. 

Ms Consuelo Rubio: Thank you very much. I’m a 
community legal worker at the Centre for Spanish Speak- 
ing Peoples, which is a community organization proving 
services to the Spanish-speaking population in Metro 
Toronto and surrounding areas. We have a variety of pro- 
grams for our community, including the service I provide, 
which is representing people who have employment- 
related problems. We also do a variety of educational 
programs with our community. 

We don’t have a written brief to give you today. My 
community has very few resources, and instead of pre- 
paring a brief with a lot of legal analyses we are endors- 
ing a brief that will be submitted to you this afternoon by 
Professor Fudge. This morning I’ll talk a little bit about 
the impact the changes will have on my community and 
give you some examples of people we’ve represented and 
what would happen to them if these changes were to 
pass. 

A number of people we represent are domestic 
workers. Domestic workers, as you might know, are 
admitted to Canada without permanent resident status. 
They come to Canada on the condition that they will 
work for a number of months, and after that time has 
elapsed, if they have a good record, they’re given perma- 
nent resident status. 


The six-month limitation period to file a complain 
concerns us greatly. I will give you examples of twe 
cases in which we’ve acted on behalf of our domestic 
employees, one where the domestic was unlawfully 
confined by the employer for 16 months. That meant she 
couldn’t go anywhere; she couldn’t contact anybody. She 
was 18 years old and spoke no English, and the fina 
order for her was about $23,000. It was paid out of the 
wage protection fund when the employer disappeared. _ 

We had another domestic, as an example — and thes 
are not exceptions; these seem to be the rule, particularly 
with domestics because of how vulnerable they are — 
where we went to the branch to get some overtime fo} 
this woman. The original claim was for $13,000, and we 
ended up settling it for about $8,000. When we went tc 
the branch for enforcement, the branch said to us, “Oh 
not this guy again.” So this guy does it again and again. 

We have right now a man who approached us recently’ 
He came to Canada as a refugee brought in by the 
Canadian government and worked in a recycling plant for 
one and a half years. His employer only paid overtime 
after 50 hours. My client is not landed yet, so he hasn’i 
done anything about this. We figure he’s owed probably 
close to $20,000 in overtime. rg 

The minister said it’s only executives who have these 
big claims. Far be it from me to accuse her of lying te 
this committee, but you know she’s only been the minis. 
ter for one year. I’ve been a legal worker in this area for 
17 years and I can tell you that is not my experience at 
all. In fact, it’s a lot of these workers who wait until they 
have a more secure position in Canada to file these 
complaints whom we often file huge claims for. 

The word I have heard most often this morning is 
“flexibility,” and it really irks me, to tell you the truth, 
because my community has absolutely no flexibility. 
What flexibility did these workers I mentioned to you 
have in their employment? The only flexibility they have 
is, if they don’t like it, “You leave, you go away,” which: 
is what happens. 

I’m also concerned about the minimum. We don’t, 
know what it’s going to be yet. Many of you in govern-. 
ment were elected or are supporters of big law-and-order 
platforms. I wonder whether you’re going to do the same | 
thing with theft. Are you going to press for changes in 
the law so that theft charges are only laid when someone 
steals over $500, over $2,000? What’s a minimum? I 
really feel it is important to keep in perspective that 
$500, for instance, is the monthly entitlement someone 
who is on welfare gets, and $500 may seem like a petty 
little amount to many of us, but it’s not for the people we 
represent who have incomes, I can tell you, between 
$14,000 and $18,000 for a family of four. 

I heard a number of people, particularly government 
members in the committee, ask questions about collec-. 
tion, what the government could do in terms of improv- 
ing collection and actually assisting those vulnerable 
workers. I think I have an answer. 
1130 

Under the previous government, when the wage 
protection fund was created, we recommended that it be 
employer-funded and that there be experience ratings. 
Basically what we’re saying is, let’s be proactive about 
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it. Let’s not forget that many investigations end up with 
employers being found in default; they haven’t paid what 
‘they should. I as a taxpayer object to having to foot the 
‘pill for negligent employers, for their blatant breach of 
the law. I would prefer a system that is funded by them 
-and supported by them since they’re the ones who are 
breaching the law. 
| heard the minister this morning — Ill go to her 
comments now — talk about how taxpayers have to pay 
- twice because employees choose both routes, the adminis- 
‘trative route and civil court route. That’s not the way I 
analyse this. We have to pay twice because employers 
have shown a reckless disregard for the law and that is 
_ why we’re paying. I’m suggesting you do something with 
the employers. They’re the ones at fault. 
_ What I would like to do now is make just a few 
comments about the minister’s comments this morning. 
Then maybe we’! have a little time for questions. Other 
than her comments about flexibility, the minister men- 
tioned that the act is very confusing, that nobody under- 
stands it etc. Again, for years we’ve been telling the 
ministry, “If you think the problem is that employers 
don’t understand the act, why don’t you have some 
education for the employers?” That’s pretty easy. If it’s 
ignorance only, that can be solved. We have education 
for our community. Let me tell you that when I say “we,” 
I mean “I,” because I’m the one dealing with this prob- 
Jem. We don’t have a lot of resources and still manage to 
- disseminate some information and answer some questions. 

The minister also talked a little about certain adminis- 
trative procedures and how the two-year limitation period 
is too cumbersome since 9% of all claims are filed within 
six months. But that leaves 91% that are not. If that is the 
way the ministry is going to streamline the process, I 
have a big problem with that. 

The minister also said that the two-year period is being 
reduced to six months because witnesses are not as 
reliable if you wait too long. In the 17 years I’ve been 
involved with employment standards, most of the cases 
were resolved by looking at records. Very few times do 
you have to resort to witnesses. Employers are required 
by law to keep records. That is what the employment 
standards officer is going to be looking at when investi- 
gating a claim. 

I just want to reiterate, before I end my remarks and 
wait for your questions, the impact this is going to have 
on our community that is very new in Canada, that has 
very few financial resources and that I think is second on 
the list of incomes in terms of poverty and resources. 
Many of you who come from the faith community, like 
Mr Shea, who’s actually my rep, should really show 
some more concern about the most vulnerable in our 
society. I don’t want to hear more about, “We care about 
the most vulnerable.” I want to see some action from this 
government if they really mean it and are not trying to 
sell us another bag of goods that many of us aren’t 
buying. Those are my remarks. 

The Chair: Thank you. That leaves us five minutes, so 
we’ll divide that between two parties. 

Mr Pat Hoy (Essex-Kent): I enjoyed listening to your 
presentation. I was particularly interested in the claim 
amount that you talked about of $23,000. I was going to 


ask you some questions about that but you answered 
them for me as you went on. This person is not an 
executive at all. Would they be earning under $10 an 
hour? 

Ms Rubio: No. We calculated that this money was 
based on the minimum wage. I don’t think it was $6.85 
at the time; it was less than $6.85. That was about a year 
and a half ago. This was considering overtime, and this 
woman literally worked day and night for her employers. 
The employers ran a restaurant, and she was also taken to 
the restaurant and brought home at 1:30, 2 in the morn- 
ing. She had to get up at 6 to get the kids ready for 
school and so on. They didn’t pay her a penny for the 16 
months. They told her they were sending the money back 
home, but they weren’t. She was a domestic, basically. 

Mr Hoy: Would it be difficult for this person to 
pursue this through the courts with the resources that they 
have? 

Ms Rubio: This is something I didn’t touch. I men- 
tioned that most families with four members have 
incomes of between $14,000 and $18,000. You can really 
appreciate that people do not have any pennies for frills 
like litigation. Doing it cheaply, we’re talking $200 an 
hour for any lawyer. It’s unrealistic to expect that these 
people will have the resources and energy to take this 
thing through the courts. It’s just sweeping them out of 
sight, basically, if you expect people to pursue civil 
remedies for employment standards claims. 

Mr Christopherson: Thank you for your presentation. 
I’m particularly pleased that you’re here on the opening 
day. In my own community, the riding of Hamilton 
Centre, one of the fastest-growing populations in down- 
town Hamilton is Spanish-speaking. We in the NDP have 
suggested, not only with this legislation but in virtually 
everything this government has done, that the most 
vulnerable, those who are either in poverty or close to 
poverty in many cases — visible minorities, new Cana- 
dians, women — are affected the most. I suggest to 
government members that what they’ re hearing today and 
will hear over the next three weeks is further evidence 
that this is the case. To give you the benefit of the doubt, 
if it’s just that you didn’t know, then you’re hearing from 
people who represent the very Ontarians we’ve been 
talking on behalf of. 

I was struck by the fact that you said you've been 
doing this for 17 years. I suggest then that you’re very 
well placed to give expert testimony as to whether or not 
this is just minor housekeeping, which the government iS 
suggesting. 

Ms Rubio: No, this is not minor housekeeping. I’ve 
read the bill in some detail and I can tell you that particu- 
larly the six-month limitation period is a major, huge 
change that will affect a lot of people. Most people, in 
my community at least, the community I can speak with 
more authority about, wait before making the decision. 
There are a number of considerations. In my community 
a lot of people have come to Canada as refugees from 
oppressive countries and they have a certain fear of the 
government, which I must say I’ve seen reinforced in the 
last few months. I get a lot of calls from people who 
have problems at work. I see more and more reluctance 


R-868 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


19 AUGUST 1996. 





to enforce their rights. That is something that concerns 
me greatly. 

We’ve had some experience with collection agencies 
at the federal level, and I’m not impressed. All they want 
is a deal and out of sight, out of mind. “If I close this file 
I get some payment.” That’s really our concern. This is 
again talking about what kind of power the people in my 
community actually have to negotiate and bargain with 
these guys who will say: “Okay, take 200 bucks and run. 
You can get them right now.” These people are making 
very littlke money. That is of great concern to us. This 
isn’t minor housekeeping. 

Mr Baird: On a point of order, Mr Chair: It was 
suggested that the Minister of Labour lied to the commit- 
tee, saying that all individual claims that exceed $10,000 
involve executive positions. What she said was “often.” 
I think that should be reflected in Hansard. She did not 
say “all” under any circumstances. She said “often,” not 
“all,” because certainly we know that not to be the case. 

Ms Rubio: | actually said, “Far be it from me to 
suggest that she was lying.” 

1140 

Mr Baird: That’s fine, but your intent was clear. Your 
intent was very clear. 

Ms Rubio: No, but that’s not what I said. 

The Chair: Okay, thank you. Mr Baird, you’ve 
clarified it for the record. 

Ms Rubio: And it’s too bad she didn’t stay. She 
claims she wants to hear what we have to say. Well, 
we’ve requested meetings with her. We haven’t heard 
from her. She’s not here this morning. So she says one 
thing and does something else. 

The Chair: Thank you, Ms Rubio, for taking the time 
to make your presentation here this morning. We appreci- 
ate it. 

Ms Rubio: Thank you. 


UNITED STEELWORKERS OF AMERICA, 
DISTRICT 6 


The Chair: Our next presenters, they haven’t intro- 
duced themselves. The Vaughan Chamber of Commerce 
is not here. So the United Steelworkers of America, 
District 6. Good morning, folks. I take it you’re Mr 
Hynd. We have 15 minutes for you to use as you see fit, 
divided between a presentation and question-and-answer 
period. We appreciate you coming to see us here this 
morning. 

Mr Henry Hynd: Thank you for the 15 minutes, 
which is, quite frankly, a very short time to really have 
an analysis of these small housekeeping amendments that 
in fact will create a great deal of concern and injustice in 
our province of Ontario. My brief outlines something 
about my union, the size and the diversity of our mem- 
bership, but that can be read at any time. 

I would like to begin, and I will only touch on several 
parts of my brief and hope that the committee members 
will take time to read it. We feel that it points out many 
of the legal implications of this bill. 

We believe that Bill 49 will seriously jeopardize the 
rights of workers to basic employment protection in 
Ontario. Premier Harris and Labour Minister Elizabeth 


Witmer have publicly proclaimed Bill 49 amendments to 
be “minor changes” which amount to mere “house-» 
keeping.” That is so sad, that the government of the day | 
would consider this to be housekeeping if they really 
analysed the implications of this bill. . 
This bill will strip unionized workers of legislated 
minimum workplace standards which resulted from hard- 
fought struggles of the Steelworkers as well as many. 
other trade unions, and privatizing the government’s 
responsibility for arbitrating, regulating and enforcing 
minimum workplace standards, thereby placing this 
burden on the backs of workers. | 
These amendments will make it easier for employers 
to deny their employees the minimum wages and benefits 
set out in the Employment Standards Act. More simply 
put, Bill 49 is a gift to unscrupulous Ontario employers | 
who will view the amendments as an opportunity to gut. 
minimum workplace standards. Employers will realize 
that the costs and pressures of self-regulation of this new . 
system will force employees to agree to a settlement or 
compromise of an outstanding claim against the employer. 
even where the employer has clearly and unconscionably | 
violated this act. . 
The United Steelworkers asks this government to: 
consider the effects of Bill 49 on working people and the 
labour relations environment in this province. We urge 
this government to have regard to the implications of Bill 
49 and withdraw this proposed legislation. 
Section 3 of the bill allows employers to negotiate | 
lower standards for hours of work, overtime pay, public 
holidays and paid vacation in organized workplaces. Until 
now these basic standards were untouchable. Furthermore, 
no other jurisdiction in Canada allows employers to 
contract out of legislated minimum standards protections 
afforded to workers. This amendment is enough to make | 
the USWA stand in opposition to the bill as a whole. 
The intent of the act has always been to impose 
minimum workplace rules and standards which society | 
deems necessary for all of its members. While parties are 
free to contract for higher benefits than those contained — 
in the legislation, they are not able to undercut the 
Statutory minima, often referred to as the floor of rights. 
This amendment will eliminate the floor. There is no 
justification for the elimination of basic standards for . 
working people in a society which values the universality | 
of at least minimum basic rights. 
We believe that the introduction of this legislation will _ 
create greater conflicts in the workplace where in fact 
employees are fortunate enough to have a union that will — 
help them carry through to ensure that employers pay the 
minimum standards and whatever is due employees, 
whatever wages have been denied to employees, vacation 
pay, whatever, and this is something that we feel is an 
onus on unions that need not be there. It will create 
heightened tensions in the workplace and certainly won’t 
be a conducive element to adding any harmony in the — 
workplace. | 
The proposed amendment requires unions, employers 
and arbitrators to undertake the difficult task of compar- 
ing apples and oranges and determining whether collec- 
live agreements comply with subsection 4(3) of the? 
amended act and provides greater rights in total for hours — 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-869 





/19 AOUT 1996 


of work, overtime pay, public holidays, vacation with pay 
_and severance pay when assessed together. This account- 
_ing mess is compounded as the parties are being asked to 
value and compare purely monetary rights (overtime pay, 


and then proceed to litigate these complaints before an 
arbitrator in order to compel production and disclosure. 
Disclosure at this stage may result in the union finding 
that there was little basis for the complaint. Surely it 


“severance pay), non-monetary rights (hours of work) and 
mixed rights (vacation pay and public holidays). 

_ The fact that there has been no attempt in Bill 49 to 
address how a negotiated package is to be evaluated 
suggests that the purpose of this provision is to allow 
‘employers to waive minimum standards rather than 
“negotiate greater flexibility in achieving minimum stan- 

dards. 

- This government is abdicating the historic function of 
government in enforcing the act and forcing it on the 
shoulders of organized labour. Bill 49 eliminates recourse 
by workers to the considerable investigative and enforce- 
ment powers of the Ministry of Labour. Bill 49 contem- 
plates that an arbitrator, whose costs will be shared by the 


makes sense for the employer who has violated the law 
to provide the necessary materials to the union, and yet 
we will be forced to go to arbitration to receive this. 
1150 

Bill 49 is a bad act for all workers, and especially for 
unorganized workers in terms of its limitations, the time 
limits that are imposed on workers who may have few 
resources, little knowledge, little access to information. 
What will really grow as a result of this in the unorgan- 
ized field is the number of people who will become 
complainants, and they will take cases forward in the 
private sector and make claims for employees and look 
for a settlement of the claim, because a settlement of the 
claim will usually result in their payment. They won’t 


union and the employer, will have all the powers now 
exercised by employment standards officers, referees and 


adjudicators. This places an undue hardship, a financial 


hardship, a legal hardship, on human resources’ burden of 


managing every employment standards complaint. We 


consider this as staggering. 


The change from an individual to a union-driven 
procedure poses a tremendous hardship on unions, which 
will now bear the burden of investigation and enforce- 
ment and their accompanying costs. As well, Bill 49 will 
require unions to become familiar with the pre-existing 
and complex jurisprudence under the act, because unions 
and not individual complainants will be responsible for 
determining whether to proceed with a complaint. 

There is also some ambiguity about when unions will 
first begin to assume responsibility for administering 
employment standards complaints. As the proposed 
legislation presently stands, a union is responsible for 
enforcing the act after certification and the issuance of 
notice to bargain a first collective agreement if an 
employer subsequently enters into a collective agreement. 
How is it possible for the union, without a collective 
agreement grievance procedure and arbitration provision 
in place, to process an employment standards complaint? 

It is possible that these complaints will need to be held 
in abeyance until a first collective agreement is achieved. 
If a first collective agreement is never achieved and 
complaints that had been held in abeyance are sub- 
sequently referred to the employment standards branch, 
the delay in filing the complaint with the branch may 
result in an employee being unable to recover money due 
to the proposed six-month limitation period for filing 
complaints. 

The government’s minor changes to the act allow it to 
unfairly pass off the obligation and associated liability 
involved with administering a public statute on to 
employees and their unions when it is the employers who 
have violated its provisions. 

The absence of an investigation stage will be extremely 
problematic in dealing with successor employer and 
common employer complaints under the act where pre- 
hearing production is essential. The information necessary 
to succeed on such a claim is often solely within the 
knowledge of the employer. Unions will be forced to file 


pursue the claim in the same way that any justified 
system would proceed. How they will proceed is on the 
basis of receiving some of their money, and therefore this 
ensures that unorganized workers will never, ever be able 
to collect what is due them under the law. 

This is a sad comment on this government and its 
housecleaning. This will cause major problems in the 
workplace. Most unorganized workers will just be denied 
justice. This is an attempt, in my view, to allow unscru- 
pulous employers to get off the hook, not to pay moneys 
that workers are entitled to, and I can’t understand how 
any government would consider this to be mere house- 
keeping changes. 

I ask you to look at this brief in detail, as I said at the 
beginning. It points out some of the legal implications for 
both organized and unorganized workers and the heavy 
burden it will place on workers and their representatives 
to pursue what should be their right under law. 

The Chair: Thank you. That leaves us with just under 
two and a half minutes, so there’!] be only one question 
in the rotation this time. A government question, Mr 
O’ Toole. 

Mr John O’Toole (Durham East): Thank you, Mr 
Hynd. Just a quick question. I hear from my constituents 
who have concerns with the employment standards that 
the current system, although there may be judgements, 
doesn’t work. That’s a pretty broad statement. Without 
particular reference to this, do you think it’s time to 
review the legislation? 

Mr Hynd: I can only tell you, Mr O’ Toole, that in our 
experience we have been able to bring justice to workers 
even although it has taken some considerable time. We 
have judgements against employers who have decided to 
run away from their employees and from their obligations 
to their employees, who have virtually stolen money from 
their employees, and we’ve ensured that these employees 
have received that money. I can only say to you that the 
employment standards branch was a very effective tool 
for workers. I can’t imagine the difficulty that unorgan- 
ized workers would have without the help of the employ- 
ment standards branch. I can only say to you that the new 
system may be very expedient. What will happen 1s 
nobody will make a claim or claims will be settled fast 
for 10 cents on the buck, and workers will be denied 
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what they really should get. Employers who are stealing 
money from employees are being let off the hook by this 
system, by the introduction of these so-called house- 
keeping changes. 

Mr O’Toole: I guess I would suggest, in any changes 
that may be necessary, do you endorse the idea of more 
self-reliance, specifically in collective bargaining where 
there is a prevailing, negotiated-between-the-parties — 

Mr Hynd: Actually, there is a very simple way for 
this government to expedite claims. If the government 
really wished to bring about speedy justice, all it has to 
do is move workers — who have worked for their money 
and have been denied payment — to the top of the list 
instead of the banks and the rest of the creditors. Workers 
are at the end of the list. They have actually put in 
physical labour and they are owed the money. The owner 
has taken that money away from them, money they were 
entitled to. The banks and creditors, when they make 
loans, make them taking a risk. They’re investing in a 
business. Workers don’t invest in a business; they work 
for their employer. So if you want an expeditious system, 
there’s a simple solution. And it’s not a simple house- 
keeping matter. We’d still need employment standards 
and we’d need the branch. 

Mr O’Toole: I repeat the same question: Do you 
believe that amendments of that magnitude need to be 
discussed and that the minister is doing the right thing by 
giving you and others, and us, the opportunity to listen 
and to amend the act so that it addresses those vulnerable 
workers? 

Mr Hynd: For the minister to take away minimum 
rights — 

Mr O’Toole: She isn’t, though. 

Mr Hynd: I think she is. What the minister is doing is 
denying the fact that minimum rights should be protected 
by government. What they’re saying is they expect the 
employers to self-police, and we know how many 
employers self-police. There’s a litany of employers who 
have denied employees their wages that they have already 
worked for, their vacation pay that they have already 
earned, their severance pay that they paid for. Their 
employer denies them that. I can only say to you that 
that’s certainly no way to straighten things out for 
employees. That’s not housekeeping; that’s a destruction 
of the minimum standards in this province. 

The Chair: Thank you, Mr O’Toole. I’m afraid we’ve 
exceeded our time. Thank you both for coming before us 
here this morning. We appreciate your taking the time to 
make your submission. 

That concludes our morning session. The committee 
Stands recessed until 1:15 this afternoon back in this 
room. 

The committee recessed from 1158 to 1315. 


CANADIAN AUTO WORKERS — CANADA 


The Chair: I call the meeting back to order for our 
afternoon session. Our first group making a presentation 
this afternoon will be the Canadian Auto Workers. Good 
afternoon, gentlemen. I wonder if you might introduce 
yourself for Hansard, and of course, just to remind 
everyone, we have 15 minutes for each group today and 


it’s up to you to divide as you see fit between presenta- 
tion time and question and answer. 

Mr Jim O’Neil: My name is Jim O’Neil. I’m the 
national secretary-treasurer of the CAW. On my far right 
is Jim Stanford, who is an economist with the CAW, and 
Lewis Gottheil, who is the director of our legal depart- 
ment. 

For those who don’t know about our union, we are the 


largest private sector union in the country. We represent 
in 


some 210,000 members — 143,000 are _ here 
Ontario — in a broad range of different services and 
industries. As you notice, we have a brief submission 
that’s before you, but I’m going to go from the one page 
highlighting some of the issues within that brief and ] 


would hope that at a later date you would go through the 


brief as it’s been put together. 


While the CAW - Canada welcomes the opportunity to 


appear before the committee to address our very serious 


concerns about Bill 49, we underline our clear opposition — 


to the manner in which the current provincial government 
continues its regressive rewrite of labour laws such as the 
Employment Standards Act without consulting the trade 


unions and workers of Ontario. Providing a very limited — 


number of persons and/or organizations 15 or 20 minutes 
to debate the purported merits of another attack on 
workers’ rights is unacceptable and a shameful mockery 
of the democratic process. 

The brief of the CAW — Canada submits: 


The strong opposition of Canada’s largest and leading | 


private sector trade union to Bill 49; 


That all workers in Ontario have an interest in improv- _ 


ing, not diminishing, the workplace standards found in 
the Employment Standards Act by reducing the accept- 


able work week to a maximum of 40 hours, increasing | 
minimum vacations with pay, the minimum hourly wage | 
and intensifying the prosecution of delinquent employers; 


That Bill 49 seriously limits and in some circumstances 


denies worker access to justice and the proper enforce- | 


ment of the standards in the statute by imposing a mini- 


mum floor and maximum ceiling for an acceptable claim | 


to the Ministry of Labour, reducing the time period 
during which a worker may make a claim to six months, 
and privatizing the collection of outstanding wages in a 
way which will coerce workers to take less than 100 


cents on the dollar with respect to their minimum legal 


entitlement; 
That Bill 49 privatizes for a third of Ontario’s work- 
force the entire administration and enforcement of the 


Employment Standards Act and makes workers pay half — 


of the cost of the arbitrator who will hear claims under 
the Employment Standards Act. Corporations don’t have 
to pay for a judge’s time when a case pursuant to the 
Ontario Business Corporations Act is heard in the Ontario 
Court. Why should workers or unions have to pay the 
cost with respect to an arbitrator’s time regarding a claim 
under a public statute like the Employment Standards 
Act? 

It is and has been widely recognized that the purpose 
and intent of the Employment Standards Act is to protect 
workers who are in a radically unequal bargaining 
position in relation to their employers. Workers are not 
calling for the amendments found in Bill 49. The only 
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_ voice supporting these changes is the voice of corporate 


- Ontario, and one thing is certain about their agenda: It is 


not about the protection of workers and their commun- 


ities. 
With that, I’ll turn it over to Lewis Gottheil for some 


- comments. 


Mr Lewis Gottheil: The brief goes into some detail 
with respect to the points listed here and I would ask you 


to consider that brief carefully. We’re particularly 
- concerned at this time about the proposals in the bill that 
deal with a minimum floor and maximum ceiling with 
respect to claims. 


With respect to a minimum floor, as we state in the 
brief, if the bill passes as proposed, workers will be 
disinclined, discouraged and even intimidated in a sense 
from pursuing their claims, the reason being that the only 
forum they will have to pursue a claim under the mini- 
mum floor is the Small Claims Court of Ontario. In our 
view, it would simply be counter-productive for the 
worker involved, for the community at large, to oblige 
workers to go to the Small Claims Court to pursue a 
claim that falls under the minimum floor. You will be 
using up Small Claims Court time, which is also funded 
by the taxpayers of Ontario. You’ll be forcing workers to 
engage in procedures which are technical and with which 
many workers, particularly vulnerable workers with 
unfortunately limited educational opportunities, are 
simply not familiar with. They will be discouraged, if not 
intimidated, from using that procedure. It’s simply 
counter-productive and we, as we State in the brief, see 
no savings to the public purse in that respect. 

With respect to claims over the maximum ceiling, 
which we understand is proposed in the amount of 
$10,000, the first point I would make in that regard is 
that many workers, including many members of the 
CAW, will have down the road, and have had in the past, 
claims in excess of $10,000. 

So while you may think, while considering this bill, 
that you’re not affecting a great number of workers, if 
that proposal passes, you will affect a great number of 
workers. For example, members of our union will make 
$400, $500 a week, will have between 10 and 20 years of 
service when a plant closes. If you include in that sever- 
ance pay calculation vacation pay owing, quite soon 
you'll find you’re over the $10,000 mark. It’s simply 
unacceptable in our submission that one would force an 
individual worker, again, to engage in court proceedings 
to recover that which is guaranteed by the Employment 
Standards Act. 

The purpose of the act is to protect workers. Historical- 
ly, governments of all stripes have recognized that 
purpose. Furthermore, the purpose of the act is to give a 
worker a simple means of recovering his or her entitle- 
ment. That’s been a purpose of the act for many years 
and should remain a purpose of the act. As well, the act 
has recognized that workers, particularly vulnerable 
workers, either by way of limited educational opportunity 
or by way of not having English as their first language, 
and any other worker, should have the assistance of the 
Ministry of Labour in pursuing a claim. That’s why 
including all claims of whatever amount of money, all 
entitlements for whatever amount of money, should be 


handled within the Ministry of Labour enforcement 
procedures and framework. Employment standards 
officers have the power to inspect documents, interview 
witnesses, collect the information to assert a claim, and 
the workers of Ontario rely on that procedure to assist 
them in getting their entitlement. 

So while we understand the minister this morning 
announced a withdrawal of the provision regarding 
contracting out of workplace standards, we are not 
confident and we are not assured that this government 
won’t introduce that again. We take from the minister’s 
withdrawal a decision that the government will not 
proceed with that particular proposal down the road and 
we trust that the government will make that clear in the 
days to come, that that’s what the withdrawal of that 
particular proposal means. 

There are unfortunately so many other ramifications 
dealing with other issues pertaining to, for example, the 
collection proposals, privatizing collections etc. Regret- 
tably, we have a limited amount of time and it really is 
an unfortunate and wrong decision of the government to 
limit our time because of the enormous impact this has 
on workers, not only in organized industries but in 
unorganized industries. 

I’ll stop there because we hope you may have some 
questions that we can answer with respect to your con- 
cerns. 

The Chair: Thank you, gentlemen. We do indeed have 
two and a half minutes per caucus, and questioning will 
start with the official opposition. 

Mr Duncan: The notion that this is the first step 
towards a right-to-work jurisdiction, would you concur 
and would that be your overall view, that this is a 
slippery slope in terms of where we go as a province in 
terms of workplace regulation? 

Mr O’Neil: The Employment Standards Act didn’t 
evolve overnight. It evolved over issues that workers and 
unions believed were something that had to be put in 
place to make the improvements. For the minister now to 
say she’s going to take one section out and review it, I 
would suggest that the whole Employment Standards Act 
is so important, it all should be reviewed and these 
hearings should stop immediately. There is no question in 
my mind that what this government’s driving for is lower 
standards for workers. 

Mr Duncan: That was my next question. You would 
not be opposed to a complete review of the act itself, 
provided there was fair opportunity to debate it publicly? 

Mr O’Neil: We’re not opposed to debating any issue, 
if there’s fair debate and there’s some kind of a forum 
where you can — again, the Employment Standards Act 
is the minimum where you can improve workers’ rights 
and working conditions within this province. 

Mr Gottheil: If I might add one brief point to that. In 
our brief we make reference to a case decided by the 
Supreme Court of Canada, called Machtinger and HOJ 
Industries, and it’s in there to say one particular point: 
that there’s been a consensus in the community and a 
consensus reflected in the Supreme Court of Canada that 
the purpose and intent and spirit of the Employment 
Standards Act of Ontario has been to protect workers, to 
advance those who are in a vulnerable bargaining posi- 
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tion. So, yes, we would encourage a review of the act 
with respect to updating the act, improving the act, 
dealing with issues such as teleworkers, workers who are 
forced to work at home, dealing with issues pertaining to 
hours of work and the increased polarization of hours, 
those working too much overtime, those who don’t have 
any work. 

Mr Duncan: To make sure I understood you, you 
would prefer that these hearings cease and that we wait 
until we have a more complete understanding of what the 
government’s entire agenda is before we have public 
hearings? 

Mr O’Neil: Again, as Lewis just said and I repeat it, 
if you’re going to have hearings and the government is 
going to say to us they want to review it, then they 
should review it, not ram it down our throats. 

Mr Christopherson: Thank you very much for the 
presentation. A couple of questions: One is, at the outset 
of Bill 49 being dropped on the floor of the Legislature, 
the government characterized these changes as minor 
housekeeping. Do you agree with the minister that’s what 
this is, and if not, why not? 

Mr O’Neil: No, I don’t agree that they’re minor 
housekeeping. I haven’t seen anything that’s been 
dropped that is looking at making improvements towards 
the workers’ rights and vacations and pay or anything 
else. It just seems to me that they’re going in the opposite 
direction. 

Mr Gottheil: And it can’t be qualified as minor 
housekeeping when you in effect, as we say in the brief, 
privatize the enforcement of a public statute by putting 
the entire load and cost burden on trade unions. It can’t 
be qualified as minor housekeeping when the government 
reveals an intent to have a minimum floor and a maxi- 
mum ceiling with respect to access to the public enforce- 
ment of a very crucial statute. These are not minor 
housekeeping issues. These are justice issues and workers 
are being denied access to justice in an important way. 

Mr Christopherson: One last question. The minister 
announced this morning the withdrawal out of 49 of the 
flexible standards portion. We know that this government, 
both now and when they were in opposition, believes that 
trade unions only represent a very small part of the 
workforce and have a very narrow interest only in 
themselves and they constantly project that image when 
they speak about the labour movement. 

I'd like to ask you very directly, as I did Gord Wilson 
this morning: What is your intent vis-a-vis Bill 49 in 
terms of your seeing this as an important issue and what 
you plan to do about it, even though arguably the largest 
piece that affects organized labour has been set aside for 
the time being? How do you see the rest of this in terms 
of a justice issue? 

Mr O’Neil: It’s not a justice issue — I mean, there’s 
no question. We’re in bargaining right now that’ll have 
a major impact on this province and if anybody doesn’t 
understand that, they don’t understand the importance of 
GM, Ford and Chrysler to not only Ontario but to this 
country. We’re not going to leave the bargaining table 
until we fix within the agreement what this government 
1s trying to take away. Whether it’s the Employment 
Standards Act, whether it’s changes to the health and 


safety legislation, we are going to fix it at the bargaining | 
table. That’s going to, I suggest to you, wreak havoc. 
within this province. If that means a strike with GM, 
Ford or Chrysler until we get what we believe is at least. 


the minimum that we have, we’re not walking away from 


the bargaining table. So it’s going to create havoc and. 


that’s with the big employers. With the smaller 


employers, it’ll be much tougher, but that same fight’s 


going to go on. 


Mr Jerry J. Ouellette (Oshawa): Just one quick 
question before I pass it off to Mr Shea. Thank you for 


your presentation. I’m a little bit confused in that your 
summary, the second bullet there, states that you want a 
40-hour work week maximum. Yet constituents who 


come into my office from Local 222 tell me that you had - 
bargained for a 48-hour work week and the reason. 
they’re coming in now is they’re concerned that you’re - 
currently going to be bargaining for a 56-hour work 


week. I wonder if you might be able to explain this. First 


of all, is it true? I haven’t seen your contract, so I don’t ) 


know. You negotiated for a 48-hour work week during. 


your last negotiations? 


Mr O’Neil: No, 48 hours is a requirement under the | 


Employment Standards Act. Then the employers we - 


bargain with use 48 hours as the yardstick. 
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Mr Ouellette: Okay. And then the 56, there’s no truth - 


to the 56 at all. 

Mr O'Neil: Fifty-six what? 

Mr Ouellette: A 56-hour workweek. 

Mr O’Neil: If you give GM the right, the corporation 
the right, they want the right to unlimited overtime. It’s 
not coming from the workers; it’s coming from the 


corporations that are lobbying this government to increase 


48 to 52 to 56. 


Mr Ouellette: But this is something that you have the © 


ability to bargain for, the number of hours you’re able to 
work within the plants? 


Mr O'Neil: We have the right to bargain, but if you | 


know GM, if people are coming into your workplace and 
those are your constituents, you know how tough GM is 
going to be on the issue. We’re not going away from 48 
hours. You can be assured of that. 

Mr Derwyn Shea (High Park-Swansea): Before I 


pass this over to Mr Tascona, just a quick question which 


picks up on a question raised earlier this morning by 


another member of the committee. It deals with the issue _ 
of bankruptcy and the protection of employee rights and | 


so forth. In the last several years, at least, has the auto 
workers’ union done any deputization with the federal 
government in terms of the Bankruptcy Act? 

Mr O’Neil: Yes, I believe it was when the federal 
government under Mr Mulroney was taking a look at the 
revisions to the Bankruptcy Act, which ultimately 
occurred, that the union made very strong representations 
with respect to a fund or program akin to what the NDP 
passed in Bill 70. That was a way of satisfying first, 
among a variety of listed persons, unpaid claims, be it in 
terms of severance, termination or otherwise. Unfortu- 
nately the Progressive Conservative government at that 
time didn’t see fit to pass what would have been a very 
progressive and forward-looking amendment, and the 
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| workers were left out in the cold. It took the NDP 
government to pass that bill. Unfortunately this govern- 
'ment has seen fit to leave workers out in the cold by 
gutting that program under Bill 70. 

_ Mr Shea: Instead of mixing up levels of government, 
-could you perhaps just carry on? Since the change of 
federal government, what has happened with the current 
federal government to redress what you would perceive 
as grievances? 

Mr O’Neil: My understanding is that revisions to the 
Bankruptcy and Insolvency Act are not at the top of the 
federal government’s agenda right now. 

Mr Shea: Not even yet? 

Mr O’Neil: We don’t have any active efforts right 
now in making representations to the government. If it 
appears that bill will be on the agenda we’ll certainly be 
there pushing the issue for workers. 

Mr Shea: So you’ve made no effort to have it changed 
in the last four years? 

Mr O’Neil: We continue to present our views with 
respect to the need for a program to help workers. The 
first place to go, however, is under provincial jurisdiction. 


| We’ve made our views very clear on Bill 70 and the 
' revisions to Bill 70. That’s the first place. The backup 


place is to the federal government, and we’ve made our 
views very clear on that. The thing is, the federal govern- 
ment hasn’t put forward a bill in the last little while 
dealing with that issue so that we can concretely grab a 
hold of a proposed statute and work with it. 

The Chair: I’m afraid we’ve exceeded our time. 
Thank you, gentlemen. We appreciate your taking the 
time to come before us this afternoon and make your 
presentation. 


ALLIANCE OF MANUFACTURERS 
AND EXPORTERS CANADA, 
ONTARIO DIVISION 


The Chair: Our next group up is the Alliance of 
Manufacturers and Exporters Canada. Good afternoon. 
We have 15 minutes for you to use as you see fit, divided 
between presentation, questions and answers. I wonder if 
you might introduce yourselves for Hansard. 

Mr Ian Howcroft: Sure, glad to. My name is Ian 
Howcroft and I’m director of human resources policy 
with the Alliance of Manufacturers and Exporters 
Canada, Ontario division. With me this afternoon is 
Susan Houston. Susan is manager, employment issues, 
with Dow Chemical and a long-standing member of our 
human resources committee. We appreciate the opportun- 
ity to provide our comments and recommendations on 
Bill 49, the Employment Standards Improvement Act, to 
the standing committee. 

Before we provide substantive comments with regard 
to Bill 49, I’d like to highlight a few aspects about the 
alliance. The Alliance of Manufacturers and Exporters 
Canada was created earlier this year between a merger of 
the Canadian Manufacturers’ Association and the Cana- 
dian Exporters’ Association. We are a national voluntary 
organization and we have offices in all provinces. The 
alliance’s member companies produce approximately 75% 
of Ontario’s and Canada’s manufactured output. Exports 


and manufacturing have driven economic growth in 
Canada over the last four years. Manufacturing directly 
accounts for 18.5% of the country’s GDP. If one takes 
into account the indirect contribution to economic 
activity, the value generated by manufacturers and our 
suppliers is about 55% of the GDP. The value of our 
national exports amounts to more than 40% of GDP. 
These figures clearly indicate the clout and importance 
our members have in the economy of both Ontario and 
Canada. 

In today’s global marketplace the government must do 
all it can to ensure that Ontario is as competitive as 
possible. We must all work towards cutting costs, remov- 
ing inefficiencies and creating an environment that allows 
our economy to grow in order to promote and support our 
social programs. 

The alliance has been, and currently is, supportive of 
this government’s direction and its efforts to reduce 
overall regulatory burdens in order to create that competi- 
tive environment that will attract investment and ultimate- 
ly lead to job growth. 

Consequently we support the direction of Bill 49. This 
bill recognizes that the role, functions and activities of 
government must change and take into account current 
economic realities. Bill 49 reduces the role of government 
while at the same time it protects the rights and interests 
of those who need the services of the employment 
practices branch. Overall, Bill 49 will allow the govern- 
ment to more effectively utilize its limited resources. 

We are very pleased that the government has recog- 
nized that broader reform and a more fulsome review of 
the Employment Standards Act is necessary. Our mem- 
bers have long dealt with the problems, frustrations and 
waste of resources that result from the current Employ- 
ment Standards Act. We therefore look forward to 
participating in the phase 2 review of the act which we 
expect will commence this fall. Bill 49 is a positive first 
step, but it is only a first step. 

The current Employment Standards Act is extremely 
rigid and affords neither employers nor employees the 
necessary flexibility. While intended to set basic stan- 
dards, the Employment Standards Act is often a disincen- 
tive to attracting investment. There is a need to reduce 
the onerous regulatory burdens that exist within the 
current act. To illustrate this, I would cite the complicated 
and onerous permit system that pertains to hours of work 
and overtime. It’s clear that the current system is in need 
of dramatic change and reform. The current act does not 
take the realities of an evolving workplace into account. 

There are very few people within the Ministry of 
Labour who understand the complete permit system and 
who would be able to explain it with any degree of 
confidence or competence. It’s little wonder that the 
majority of employers and employees are unsure as to the 
specifics of the hours-of-work and overtime permit 
system. It would therefore be advantageous to Ontario’s 
competitive position if the archaic, cumbersome and 
arcane permit system was removed. There is a great need 
and a great opportunity to simplify and improve the 
system. It is time for the Employment Standards Act and 
the regulations to be significantly amended to make them 
more relevant to today’s workplace. The alliance will be 
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providing the government ongoing input into how to 
positively improve our employment standards and the 
other workplace legislation and regulatory systems. We 
have provided more detail to this point in our appendix 
to the written submission. 

At this point I’d like to provide some specific com- 
ments on the substantive aspects of Bill 49. While we are 
supportive of the overall direction and intent of the act, 
we will highlight some of our concerns and recommend 
that some changes be made. 

The alliance supports the changes that will simplify 
some of the administrative aspects of the Employment 
Standards Act. For example, we support changes that 
would allow service by regular mail and those that would 
allow for the electronic filing of claims. In fact, we 
would like to have seen another administrative change 
included in this bill that would allow for wages to be 
paid or transferred by way of direct deposit into an 
employee’s bank account. Section 7 of the current 
Employment Standards Act requires that an employer pay 
wages to an employee in cash or by cheque. The act 
should be amended to reflect the reality that a great 
number of employees receive their wages this way. 

We also support the decision to use private collection 
agencies to pursue moneys that are due under the Em- 
ployment Standards Act. Collection agencies are in the 
business of collecting unpaid moneys, whereas this is not 
a core business of the government. We support letting a 
private organization do what it can do better than govern- 
ment. Let the government do what it can do best. 

We are also pleased to see that the government has 
taken a positive first step in reducing the possibility of a 
multiplicity of proceedings or duplicate proceedings 
taking place on the same issue or facts. Consequently, we 
support the proposed section that will require an individ- 
ual to select whether he or she proceeds under the 
Employment Standards Act. It is unfair for an employer 
to face an employment standards claim and then face a 
civil action on the same facts. Also, this will reduce the 
number of complaints the employment practices branch 
has to deal with, thereby freeing up its limited resources. 

On a related topic, we also support the $10,000 cap or 
limit on the amount that an employment standards officer 
can award. It is our understanding that very few claims 
exceed $10,000. Those that do exceed $10,000 require or 
involve an inordinate amount of the employment practices 
branch resource time. Again, this will allow for the most 
effective use of their limited resources. We also note that 
until 1991 there was a cap of $4,000 within the Employ- 
ment Standards Act, excluding severance pay. . 

At this point I’d like to ask Susan Houston to provide 
some additional comments. 
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Ms Susan Houston: As was stated above, the alliance 
supports the government’s direction and that of Bill 49 to 
increase flexibility and promote self-reliance. We do, 
however, have some concerns with the practical imple- 
mentation of section 3 of the bill. We’re pleased to hear 
that this morning it’s been announced this will be 
deferred until the full review of the act. We want to 
emphasize our support for increasing flexibility. However, 
we feel this aspect can best be addressed within the 


context of the overall review of the Employment Stan- 
dards Act. This will allow more time to ensure that all 
dimensions of this issue have been fully canvassed and 
addressed. It’s quite a complex issue. 


The alliance would also like to raise some questions 


and concerns with respect to section 20 of Bill 49. While 
this section encourages and promotes self-reliance, we 
note that there could be unintended results without 


changes to this area. For example, we have concerns that . 


an arbitrator, under this provision of the Employment 
Standards Act, could have greater powers than an arbitra- 
tor would have traditionally to apply and interpret legisla- 
tion. These powers are broader than they need to be to 
ensure that the requirements of the act are available to 


those covered by collective agreements. It should be clear. 
in the legislation that an arbitrator has no investigative — 
powers. He or she could only have the ability to apply 


the Employment Standards Act provisions and adjudicate 
the complaint. 


| 


Furthermore, we have concerns with regard to how an 
arbitrator’s decision would or could be appealed and as | 


to the standard that would be necessary in order to allow 


an appeal. Under arbitral jurisprudence, the decision must - 
be appealed by way of judicial review and the standard | 


to successfully overturn a decision requires the decision 
be “patently unreasonable.” The judicial review process 


is extremely expensive and the burden is extremely | 
onerous to meet. It may be beneficial if there were some | 


other more accessible and affordable appeal mechanism 


in place for these situations. Also, the decision should be | 


one of correctness. The standard should not be that the 
decision is “patently unreasonable.” 
It’s also important to ensure that this section does not 


result in abuses of the act or uses of the act to pursue | 


other agendas. Arbitrators should only be allowed to deal 


with substantive standards such as vacation pay, public. 


holidays, termination pay, severance pay, pregnancy or 


parental leaves, minimum wage, hours of work and ° 


overtime. Excluded from this section should be such 
things as benefit plans, sale of a business, related 
employers and policy issues, as these add a dimension or 
complexity that could lead to unexpected results. If limits 
are not provided for, this section could be used to further 


a bargaining agenda which is not the intent of the 
Employment Standards Act. Consequently, we strongly 


recommend that changes be made in this area. 


The alliance supports the changes with regard to the © 
general time limits. We concur that the two-year time © 
limit is too long, and a six-month limit would be a great | 


improvement. It will allow the employment practices 
branch to deal expeditiously with claims filed in a timely 
manner, again allowing it to better focus its limited 
resources. We note the director will maintain discretion 


to extend time limits in cases where necessary conditions — 


and circumstances warrant an extension. 

We also support the extension of the time limit to 
apply for a review from 15 to 45 days. However, we’re 
concerned with the limited discretion that would be 
afforded the director in these cases. We suggest that the 
director be given wider discretion, similar to that which 
currently exists, ie, special conditions. There have been 
cases involving large sums of money where it has been 
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advantageous to allow the parties to negotiate and 
hopefully resolve the issue on their own. The negotiations 


- continued with the knowledge that if they were unsuc- 


cessful, the director could use his or her discretion to 
extend the time. This reduced discretion may force one of 
the parties to quickly apply for a review, which would 
negatively impact the ongoing negotiations. 

To summarize, the alliance supports the direction and 


intent of Bill 49. We feel that Bill 49 will remove some 


of the regulatory and administrative problems from the 
current Employments Standards Act. It recognizes that 
with declining resources the government must do all it 
can to effectively handle claims and ensure that those 
who most need the services of the employment practices 
branch receive that assistance. Bill 49 will allow for such 


allocation of resources by removing aspects that can be 


better dealt with in other ways. While we fully support 
the intent of increasing flexibility and promoting self- 


reliance, we feel that the provisions dealing with the 
greater right or benefit aspects are best deferred for full 


review. Bill 49 is a good first step. 


This concludes the formal presentation, and we’d be 


pleased to answer any questions you might have. 


The Chair: Thank you very much. We have just over 
two minutes per caucus each. We’ ll start with the official 


_ opposition. 


Mr Duncan: Thank you for your presentation. Just one 
question. The minister has withdrawn section 3 of the 
bill, probably one of the more controversial parts of the 
bill, and you have indicated that you have a number of 
concerns that you would like to see addressed and other 
things that you would like to see deferred to the major 
study and review of the bill. 

Given your comments about limited resources that 
governments have today, and given what the minister did 
this morning, do you think it’s really a prudent use of 
taxpayers’ money to go through this exercise now and 
start it up again in January? 

Mr Howcroft: To understand your question, you mean 
start the second phase of the review in January? 

Mr Duncan: Your organization expressed concern 
about making the best use of our resources. A major part 
of the bill was withdrawn today. You have advocated that 
the changes that the government has proposed are not all 
that significant from your perspective in terms of employ- 
ment standards. Do you not think, given your comments 
about limited government resources, that maybe we ought 
to do this all at once and maybe we ought to consider the 
entire agenda instead of going through this exercise 
twice? 

Mr Howcroft: We supported the government’s initiat- 
ive to deal with this in two phases, the first phase to deal 
with the more technical administrative aspects and the 
second phase to deal with the substantive issues where 
we felt flexibility could be better addressed. So we don’t 
see this as a waste of resources at all. We’re still seeing 
the administrative and technical aspects dealt with at this 
time while giving us more time and a full opportunity — 

Mr Duncan: So you advocate two rounds of full 
public hearings and spending the money to do that when 
we’re going to be back at this again in January? You're 
going to use taxpayers’ — 


Mr Howcroft: What we’re advocating is enough time 
to fully consider and discuss the full dimensions of the 
substantive reform of the Employment Standards Act and 
that’s going to take more time — 

Mr Duncan: That’s what I’m saying is because you 
put it on the table — 

Mr Shea: Let him answer. 

Mr Duncan: No, he’s not answering, with all due 
respect. 

Mr Shea: Let him finish the words. 

Mr Duncan: He’s not answering. You said — I didn’t 
put this on the table — you’re concerned about the use of 
taxpayers’ dollars. 

Mr Howcroft: That is a main concern, yes. 

Mr Duncan: Given what you’ve said in your own 
presentation around the nature of the amendments, that 
they’re purely administrative, that they don’t affect 
workplace standards — which we don’t agree with, by 
the way — and given what you said about the appropriate 
use of taxpayers’ dollars, do you think this is an appro- 
priate use of significant public resources, given that you 
yourself and your organization have now advocated that 
the amendments that are there are only administrative in 
nature? 

Mr Howcroft: These administrative and technical 
aspects will enable the government to save more money 
more quickly. It will allow the government to focus 
resources now as opposed to waiting for some time in 
1997. So yes, we view that as an effective use of 
resources. Allowing employment standards or employ- 
ment practices officers to best focus on implementing 
these administrative changes, yes, I think that is an 
effective use of resources. 

Mr Tascona: Would you be in favour of the electronic 
filing of appeals or electronic payment of orders? 

Mr Howcroft: We haven’t given that full consider- 
ation, but I think that’s a direction that should be con- 
sidered to see if it could work. I think technology is 
providing a lot of opportunities to save resources and 
moneys and we should be exploring new ways of doing 
things. So yes, I think that’s something we should be 
looking at and will be looking at perhaps under phase 2A 

Mr Tascona: Up until 1991, there was a $4,000 
limitation that existed on employment standards claims 
and that excluded severance pay. Do you feel the limiting 
of ministry-investigated claims to a maximum of $10,000 
to be a reasonable reform given that the previous limit 
and the fact that people now have to make a choice to go 
to court and not use government resources? 

I’ll give you the example of an individual, we’ll say a 
non-union employee, a manager who receives a severance 
payment and termination payment that would exceed 
$10,000 and this legislation would require them to make 
a decision for the $10,000 or opt to go to court. Do you 
think that that’s reasonable? 

Mr Howcroft: I think you have to have a balance in 
the system and you have to have a cutoff at some point. 
Ten thousand dollars would address 96% to 97% of the 
claims currently filed. You’re only dealing with very few 
numbers of claims over that $10,000 limit. Many of those 
that are already part of a civil action will be dealt with. 
So just ensuring that the employment practices branch 
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can best use its limited resources to help those who 
perhaps need the most assistance, this $10,000 cap will 
assist in that regard. 
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The Chair: A brief supplementary, any government 
member? Mr Shea. 

Mr Shea: Just a very quick one. In terms of questions 
raised earlier about the collection agencies, and you 
referred to this as you went by, saying you favoured the 
privatization, there was some concern raised earlier today 
in the hearings, and you may want to respond to it, about 
the possibility that by privatizing the collection agencies 
it would in fact put into place a mechanism that might 
put excessive pressure upon employees to settle prema- 
turely. Have you any comment in that regard? 

Mr Howcroft: Not really. I think it’s best left to those 
who professionally go after moneys to let them do that. 
I saw this from the inside. I was an employment stan- 
dards officer at one point and I saw cases where people 
didn’t get anything because the ministry wasn’t able to 
effectively go after those resources. They were not able 
to work quickly enough and follow the moneys around. 
Collection agencies would be able to provide for that 
kind of coverage. 

The Chair: With that, thank you. We’ve reached our 
15 minutes. Thank you both for taking the time to come 
and make a presentation before us here today. 

Ms Houston: Thank you for your time. 


JUDY FUDGE 


The Chair: The next presentation will come from Ms 
Judy Fudge. Good afternoon. You’ve heard my litany 
about the 15 minutes, so I won’t repeat myself. You’ve 
been with us so far for the whole day. 

Ms Judy Fudge: I’m pleased to be able to present, 
though as a law professor, speaking for only 15 minutes 
is very difficult to do. Since 1987, I’ve been teaching at 
Osgoode Hall Law School at York University and my 
area of specialty is labour law. I’ve concentrated a lot of 
my research on employment standards and I was quite 
interested to see changes to the Employment Standards 
Act. 

I’m particularly pleased to see Bill 49 called An Act to 
improve the Employment Standards Act because I’ve 
been long advocating improvements in the Employment 
Standards Act. But being a lawyer I looked through the 
fine print and I think it’s false advertising to call it An 
Act to improve the Employment Standards Act. I think it 
also may be false advertising to talk about flexibility as 
if flexibility means the same thing to everyone. People 
should be flexible. It’s good for their bones: they live 
longer. 

What employers seem to mean when they say flexibil- 
ity is that people should work whenever they want them 
to for whatever wages they want them to. When workers 
want flexibility, they want working times that meet their 
needs, they want family responsibility leaves and they 
want wages that they can live on. It seems to me that 
when we are talking about flexibility in this context, we 
mean that we’re helping business to procure labour 
cheaper and to make workers work harder. 


Today, I want to concentrate my remarks on the : 
unorganized. The union movement is very good at 


representing its members, so I’m going to focus on that, 


The Employment Standards Act in its various manifes- . 


tations has a long history in Ontario. In 1920, we got our 
first minimum wages for women workers. We had 


maximum hours of work, vacation pays in the 1940s. In - 
1968, we got our first omnibus employment standards 


legislation. 


The Employment Standards Act provides basic rights | 
to all workers. It provides basic floors of maximum hours — 


of work, overtime, minimum wages, pregnancy, parental 


leaves. It’s particularly important for the most vulnerable | 


workers, workers who work in the tertiary sector, in the 


service sectors, unorganized workers, new Canadians, | 
women workers, but in fact it’s a basic floor for all 
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workers and the union movement has long been at the © 


forefront of demanding basic floors because where you 


start helps to set off where you can end. So if you lower | 


the floors, of course, we all get lowered off. 


When I was looking through this legislation, one of the — 


things I did was to look at the press release accompany- 
ing Bill 49. According to Labour Minister Witmer, these 
changes embodied in Bill 49 represent the first of a two- 
phase reform of the act that will cut through years of 
accumulated red tape, encourage the workplace parties to 


be more self-reliant in resolving disputes and make the © 
act more relevant to the needs of today’s workplace. — 
They will also focus attention on helping the most | 


vulnerable workers. 


If any of my students had described this bill in this | 


way, I would have said it was negligent misrepresentation 
and advised them that they would be potentially running 
a suit. It’s not going to protect the most vulnerable 


workers. What this act will do is make it harder for | 
people to enforce their rights. There’s no point in talking © 


about improving standards if people can’t enjoy the basic 


standards that already exist. Right now we would all | 
agree that the enforcement record of the Minister of | 


Labour, under all the different governments, has been 
appalling, under Liberals, under New Democrats and 
under Tories. This legislation will not help these workers 
to get their rights and enjoy their rights; what it will do 


is create deterrence and barriers to seeking to enforce — 


them. 


It’s easy enough to cut down claims if you make it | 
really hard for people to pursue them, but how that can — 


be considered as helping vulnerable people I don’t really 


understand. So we’re looking at improving the act 


through placing limitation periods for claims, proceed- 
ings, prosecutions and appeals. This will not improve. 

I want to look at three basic areas: the time limitation 
periods, the monetary cap and the privatization of collec- 
tions. Currently, people have two years from when the 
violation arose to make a claim. The minister claims that 
by moving it down to six months that brings it in line 
with other jurisdictions. That is not accurate. In British 
Columbia, you have six months from the termination of 
your employment to bring a claim, not from the fact of 
violation, and you have up to two years of money that 
you can claim. So this statement today was perhaps 
misleading. So she should talk to her staff about getting 
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_proper training to read legislation in other jurisdictions. 
It’s simply untrue. 

What this is, a six-month limitation period, is the 
lowest in Canada. In certain jurisdictions, there’s no 
limitation period. In the federal jurisdiction, there’s three 
years; in BC, there’s two years; in Ontario, there’s been 
two years. 

_ The reason why a two-year period is an absolute, 
necessary minimum is that if you’re working for an 
‘employer, the employer is not supposed to retaliate 
against you if you bring a claim. But we know that 90% 
of all claims are brought by employees who have left 
their place of employment. That’s because they don’t 
believe if they bring a claim that they’re not going to be 
retaliated against. So you’re forcing workers — it seems 
the government wants people to work and not to rely on 
social assistance — to decide to either bring a claim and 
suffer retaliation while still employed, because they’ve 
only got the six-month period, or they could wait, deal 
with the violation, accept it, which is really unacceptable, 
and then bring a claim once they’ve found another job. 
You’re forcing them, by lowering this limitation period, 
to either decide to forgo it or suffer retaliation. Six 
months is simply too short. People need two years. 

The $10,000 claim: Everyone points to the fact that up 
until 1991 there was a $4,000 max on claims, excluding 
severance and termination pay. That had been universally 
condemned by every independent commentator who ever 
wrote about this stuff. So we’re saying, “Well, $10,000 
is better than the $4,000,” but the $4,000 was really, 
really bad. The only jurisdiction that has a monetary 
maximum is Prince Edward Island, at $5,000. 

Why should people have to bring an action in court? 
Now, this is very good for my law students; several of 
them are unemployed. But why would you say to some- 
one — and it may be a domestic worker, because you can 
have up to $20,000 or $30,000 worth of claims owing as 
a domestic worker — “You have two weeks. You must 
seek legal advice. You can make your decision. Now, if 
you decide to go through the Employment Standards Act, 
if you’re owed more than $10,000, kiss the money 
goodbye. If you decide to go to your lawyer, seek your 
legal advice, pay your $150 or $200 an hour for your 
lawyer” — but maybe with the unemployment they’ll be 
charging less, so who knows? Maybe itll be cheaper if 
things continue on the way they are. Then you say to 
them, “Okay, you bring a claim.” 
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Does anyone here know how long it takes to bring a 
civil action for wrongful dismissal for complainants? Six 
years. If someone has more than $10,000, they have to 
wait six years? It seems to me that’s the old adage, 
“Justice delayed is justice denied,” in this case. 

If it’s true that this system is so terribly backlogged 
and it’s also true that only 4% of claims are for over 
$10,000, how is that going to deal with the problem? I 
just don’t simply see how it figures out. 

There is a problem of all sorts of different legal actions 
happening in multiple fora, but I think there’s been a 
slight bit of misrepresentation of how the law actually 
works. If I bring a wrongful dismissal action for termina- 
tion which is in excess of what I could get under the 


Employment Standards Act and an employment standards 
claim at the same time, the resolution of the dispute in 
the employment standards case is the resolution for the 
purposes of the court except for quantum. The courts 
have a very nice legal doctrine called issue estoppel that 
resolves this problem. How does it make sense to Ontario 
taxpayers to shift vulnerable workers, and maybe not so 
vulnerable workers, maybe people like you, to make them 
go to an expensive litigation mode and wait years when 
it costs more to go to court? It costs more for us to pay 
for judges. They seem to get paid more than employment 
standards officers and adjudicators. Why does that save 
money? I just don’t understand. The air of unreality is 
hard to understand. 

Privatizing collections: Something has to be done about 
collections because, as every academic commentator has 
ever said, the Employment Standards Act doesn’t prevent 
violations; it doesn’t stop people from abusing the law; it 
works as a collection agency — and a not very good 
collection agency. Two thirds of claims are not fully 
recovered. It’s an appalling record. 

Why would a private collection agency be any better 
than the government services when, according to the 
government’s own internal reviews, the government’s 
internal services are better at collecting debts owed to the 
government than private collection agencies? This is 
according to an article by Martin Mittelstaedt in the 
Globe and Mail, July 20, the two internal reviews. 

On the basis of the only evidence we have, private 
collection agencies aren’t as good as government ser- 
vices. It seems to me that if I’m a collection agency, 
what I want to do is to be able to make a profit. Under 
Bill 49, it’s proposed that the collection agency could 
make a settlement as long as it had the written consent of 
the complainant, the employee who is complaining, and 
the settlement could be up to 75%. 

Why wouldn’t I just write to every employee and say, 
“Hey, I’ll make a settlement,” and then I go to the 
employer and I say: “Hey, I could pursue you for the full 
amount, and then I have to collect my fee and the 
government’s 10% administrative charge, but if you don’t 
give me any bother, I’ll tell the employee, get his or her 
written consent, downgrade them to 75%. It'll cost you 
less, I’ll get my money, we’ll all be happier”? 

The act specifically contemplates that this could 
happen, and it says that there shall be no coercion or 
fraud in the settlement. It specifically contemplates it but 
provides no mechanism of redress. You acknowledge the 
problem and then don’t do anything to solve the problem. 

It seems to me the most important thing around the 
Employment Standards Act is to stop the violations, not 
to improve collections. You’re tolerating breaches of the 
law. I thought there were snitch lines to stop all sorts of 
welfare abuse; why aren’t there snitch lines that you’re 
running to stop all sorts of employer abuse? 

Basically, if you are unscrupulous about abiding by the 
law and you’re an employer who is prepared to make 
profits by breaching the law, you would be advised to 
breach this law. Your chances of a complaint are small. 
If there is a complaint, the chances of getting collection 
against an employer are small. Thirty-four per cent of the 
employers who do not pay up don’t pay up because they 
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refuse to — not because they’re bankrupt, not because 
they don’t have the money. They simply refuse. 

It seems to me that you should be looking at ways of 
ensuring the effective enforcement of the legislation, and 
that could be done very, very easily: audits of company 
books to find out. In various industries and sectors where 
we know there are lots of violations, you go in and you 
do a sweep. In 1981, there used to be about 1,200 audits 
a year. Now there are only 21. What’s happened? We 
know there are all sorts of violations, but there were only 
27 prosecutions last year. The most penalty that you have 
to pay is 10%. Why would you adhere to this legislation? 
What’s it doing for scrupulous employers to have all of 
these unscrupulous ones let off the hook? I’m not even so 
concerned about them. I’m concerned about the people 
who actually work. If I work for free, I like to do it for 
something I support, not because I don’t have a govern- 
ment that will help me enforce my law. 

It seems to me also that there should be posting in all 
workplaces of your basic rights and entitlements. We do 
that under the Occupational Health and Safety Act; we 
required it under pay equity. There should be aggressive 
prosecution and enforcement. We shouldn’t think of 
collection and then we shouldn’t shift collection to the 
courts and to the private collection services. 

If I have any time, I’d be happy to answer any ques- 
tions. 

The Chair: Actually, you’ve timed it extraordinarily 
well. There are 14 seconds left in our 15 minutes. None 
of us around this table could give our name in that time. 
I think we’ll beg off. Thank you very much for coming 
in and making a presentation and being part of our 
proceedings here today. 


AJAX-PICKERING BOARD OF TRADE 


The Chair: Our next group up will be the Ajax- 
Pickering Board of Trade. Good afternoon to you both. 
Just a reminder we have 15 minutes for you to use as you 
see fit, divided between presentation and question-and- 
answer. I wonder if you’d be kind enough to introduce 
yourselves for Hansard. 

Mr John Wiersma: Thank you very much, Mr 
Chairman and members of the committee. My name is 
John Wiersma. I’m the president of the Ajax-Pickering 
Board of Trade. With me today is Lesley Whyte, our 
board administrator. 

Our board represents some 400 businesses in the towns 
of Ajax and Pickering, and these businesses vary in size 
from approximately five employees to over 500. Our 
board also represents a broad cross-section of the busi- 
ness community, which includes the retail, the service 
and the manufacturing sectors. 

We appreciate this opportunity to make our views 
known on Bill 49. Our members obviously have an 
intense interest in labour issues, especially the provisions 
contained in this bill, because they affect every employer 
in the province. 

Let me start my comments by saying that we laud the 
government for its businesslike approach in trying to 
streamline the administration of the Employment Stan- 
dards Act. The government, like the private sector, must 


be efficient and effective in the way it conducts its 
business. The provisions in Bill 49 go a long way 
towards making the administration of the act more user- 
friendly and more effective for both employers and 
employees. 

We are also very supportive of the two-stage process, 
with Bill 49 as the first stage devoted to the administra- 
tive issues. 


In general, we are in agreement with the improvements 


in the limitation periods. Currently, some of these claims 


take too long to resolve and it is unfair to leave the 


employer with the uncertainty about a potential financial 
liability. For example, as it is now, it can take up to four 
years from the time of a potential violation of the act to 


the time an employment standards officers issues an. 


order, and we feel that is too long, not only for 
employers but for employees as well, because unresolved 
disputes in the workplace of this nature create incredible 
moral problems in the workplace and they affect the 
entire employee group. The timely resolution of employ- 
ment disputes is one of the key factors towards maintain- 
ing a healthy labour relations climate. 

We endorse, therefore, the reduction in the claim 
notification period from two years to six months, but we 


continue to have some reservations concerning the two- | 


) 


year period reserved for ministry staff for making deci- 
sions with respect to issuing orders or refusing to issue 
orders. We suggest a one-year period would be much 
more appropriate. This would still leave up to one and a 
half years from the time the act may first have been 
violated to the issuance of an order. 

Furthermore, we agree with the extension of the appeal 
period on orders from 15 days to 45 days. The 15-day 
period is too short and it does not provide the right 
amount of time for an employer to review the nature of 
an order and to prepare the case. Providing more time 
will likely result in better research and more appeals 
being withdrawn. 

We endorse the maximum claim amount of $10,000 
and the provision that claims over $10,000 be handled by 
the courts. We are encouraged by the process that 
provides for settling claims under $10,000 through the 
services of an employment standards officer prior to a 
full investigation. As an employer, I have firsthand 
experience with the professionalism that ministry staff 
bring to the dispute resolution process and I’m very 
impressed with this informal approach. This process saves 
both parties a great amount of time and costs. With 
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regard to the $10,000 limit, it seems very reasonable. | 


Claims over $10,000 are obviously more litigious in 
nature and they should be settled in court. There must, in 
my view, also be a minimum claim amount to eliminate 
the many small nuisance claims that could arise. This 


could be set by regulation, as proposed in the bill, and we — 


suggest the minimum be set at something like $200. 
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We are very pleased with the provisions related to 
enforcement. For employees covered by bargaining units, — 


the grievance process is an excellent vehicle for resolving 
these disputes. It is not clear to us from Bill 49, however, 
which time limitations ought to govern where a collective 


agreement is in place. Are the parties governed by the 
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time limitations in the act or those in the grievance 


_ procedure? Clarification is required in this area. We 


suggest that the appropriate time limitations are those in 


. the grievance process. These can normally be extended 


by the mutual consent of both parties if this is necessary. 
We are also supportive of the provisions which 


_ prohibit contemporaneous actions under the act and in a 


civil court. We agree that the action should follow one 
process or the other, but not both. This measure elimin- 
ates duplication and reduces costs. 

We endorse the contracting out of collections. Collec- 
tions are better done by a collection agency that has 
experience in the field. In my view, it is a poor applica- 
tion of resources to have employment standards officers 
taking on this task. These are professionals and they 
should be dedicated to facilitating solutions between 
employers and employees. We agree that collection 
agencies need the freedom to negotiate settlements to no 
less than 75% of the claim if the employee consents. This 
flexibility will result in a greater number of claims being 
settled, and at a much earlier stage. 

The streamlining of the current act by permitting 
electronic filing is going to improve the general process- 
ing of claims, and it brings the act into the 1990s. We 
endorse this initiative. 

In conclusion, we are very supportive of this bill, with 
a few exceptions as noted. The bill will cause the parties 
to rely more on processes already in place in the 
workplace or, alternatively, to follow a simplified process 
with the help of an employment standards officer. It also 
avoids duplicate actions and the accompanying costs 
associated with the same. 

Again, we thank the committee for the opportunity to 
participate in this hearing and we are available to answer 
your questions. 

The Chair: Thank you very much. That leaves us with 
two minutes per caucus. We’ll start with the official 
opposition. 

Mr Duncan: | really don’t have any questions, Mr 
Chair. The presentation is very clear. 

The Chair: Mr Christopherson? 

Mr Christopherson: I do. Thank you for your presen- 
tation. On the first page, you state that your members 
“obviously have an intense interest in labour issues, 
especially the provisions contained in this bill, because 
they affect every employer in the province.” So do you 
think this is an important bill? 

Mr Wiersma: I think it’s a very important bill, yes. 

Mr Christopherson: How do you think that squares 
with the minister, who said it’s not a very important bill, 
that it’s only minor housekeeping? 

Mr Wiersma: In my view it affects every employer, 
as I’ve noted in my presentation, and I feel these issues 
are important. 

Mr Shea: Who said it’s not important? 

Mr Christopherson: You’ll get your chance. Go 
ahead, please. 

Mr Wiersma: I feel that these issues affect every 
employer, or could potentially affect every employer; 
hopefully not. But I think they’re important. 

Mr Christopherson: I also found it interesting on 
page 4 where you said the minimum claim amount could 


be set at $200 to eliminate “small nuisance claims” that 
could arise. It was suggested earlier by another presenter, 
and I thought it was an excellent point: Does that mean 
you would also feel that if any employee stole from one 
of your members, if it was less than $200, one wouldn’t 
pursue it in the courts or anywhere else, that it was just 
a nuisance matter? Because in effect, the employee has 
been stolen from. 

Mr Wiersma: I’m not quite sure to what extent the 
government can expend resources on small claims. It’s a 
matter of concern; I don’t know how the government 
would handle that. To me, that would be done by setting 
a minimum amount. That’s not to say that these are not 
important issues, but I don’t know if it’s a wise use of 
resources to spend a lot of time on a $200 claim. 

Mr Christopherson: I would suggest to you that given 
the fact that the Employment Standards Act is the bill of 
rights for workers and affects those who don’t have 
collective agreements even more than others, they’re the 
people who need the $200 and could probably least 
afford any legal advice and assistance or afford to take 
time off work to get it through Small Claims Court, so in 
effect you’re saying their $200 doesn’t count. 

Mr Wiersma: I didn’t say that. I said for them it’s 
important. I’m not sure if the government has the 
resources to commit itself to resolving those’ disputes. 

Mr O’Toole: Thank you very much, John and Lesley, 
for your presentation and comments. Just a very quick 
reference: In your introductory remarks, you mention that 
your organization represents some 400 employers in the 
Ajax-Pickering area. I’m just curious. Would those em- 
ployers be non-unionized, representing unionized work- 
places or a mixture of both? 

Mr Wiersma: Maybe I can ask Lesley to answer that 
question. 

Ms Lesley Whyte: A unionized environment would 
probably be minimal. About 65% of our membership are 
small business. We target those as fewer than six 
employees. About 10% is large business, and that 10% 
would probably fall into a unionized environment. 

Mr O’Toole: So the smaller businesses tend not to be 
organized? 

Ms Whyte: No. Actually, they’re quite organized, 
especially when we take issues like this to them. We do 
it through survey. 

Mr O’Toole: In your humble opinion, do you see a 
fairness in the workplace today? There are a lot of 
entrepreneurs out there trying to create work and income 
for themselves and others. Do you see a fairness in the 
workplace among employers, the new employers? We’re 
all told that the future for employment is small 
employers, that the large corporate entities of both unions 
and companies are kind of going the way of the history 
lesson. In your small businesses, do you see fairness in 
their relationship with their employees? 

Mr Wiersma: Maybe I can try to address that. I 
personally am involved with a business of about 50 
employees. We have a bargaining unit. I believe that 
among medium-sized employers, there really is an effort 
made to try to work with employees — they’re our most 
important resource — and treat them fairly. I can’t speak 
for the small businesses per se. 
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Mr O’Toole: The point I was trying to make is that 
the world of work itself indeed is changing and the world 
of the unorganized workplace is probably the highest 
growth area, and that represents a_ threat to the 
organization of labour itself. We’re seeing downsizing 
and competition. Do you think this act or these small 
changes allow the small employer to deal with the 
Employment Standards Act itself, making it more work- 
able in administrative ways? 

Mr Wiersma: Absolutely. I believe it really stream- 
lines it and makes it more understandable. I read through 
the act. I had no difficulty understanding it. The enforce- 
ment of it is going to be a lot of more successful if these 
amendments are approved. 

Mr O’Toole: That’s the intent of this government. 

I want to correct a comment made earlier by one of 
my partners here. The minister certainly did not dismiss 
the importance. The whole focus of these provisions is to 
protect the most vulnerable — those are the words she 
uses repeatedly — and use of scarce resources, which is 
another thing that should be clarified. 

The Chair: Thank you both. We appreciate your 
taking the time to come before us here today. 


ONTARIO PUBLIC SERVICE 
EMPLOYEES UNION 


The Chair: That leads us up to our next presentation, 
the Ontario Public Service Employees Union. Good 
afternoon, Ms Casselman. 

Ms Leah Casselman: Non-frightened union people. 
Good afternoon. With me today is Robert Rae, who 
chairs our employee relations committee with the Minis- 
try of Labour. You will be hearing from him tomorrow 
on the specifics of the impact of this oxymoronically 
termed document about improving employment standards. 

OPSEU is participating in the review of Bill 49, 
representing the unionized women and men of the Minis- 
try of Labour who enforce provisions under the act 
you're reviewing today. We also represent about 100,000 
other members of the provincial public service, the 
community college system and about 300 units within the 
broader public sector, small groups that are seeking to be 
unionized. 
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We appreciate your invitation to appear and the fact 
that these hearings are even taking place. It is some 
evidence that, unlike the important contribution of public 
employees, the roles of opposition parties and public 


debate are not yet reviewed merely as red tape to be cut - 


wherever possible. 

We are vitally concerned about the future of the 
Employment Standards Act as one of the underpinnings 
of the basic rights of workers in this province — workers 
who are taxpayers, who contribute to the economy. We 
will comment briefly on key elements of this legislation 
and indicate why it should be set aside pending a full 
review of the act later this year. 

First, we must indicate that it is most troubling to be 
pledged full consultation on employment standards, only 
to see Bill 49 introduced as “housekeeping” and set for 
quick passage. If passed in its present form, Bill 49 will 


result in much greater hardship, especially for the thou- 
sands of vulnerable and low-paid employees who con- 
tinue to be victimized every year by illegal employment 
practices, including domestic workers, visible minority 
workers, women and those in the cleaning, food services 
and garment industries. 

Bill 49 will also greatly ease the pressure on employers 
to comply with assessments for back wages and related 
entitlements. It will deprive Ontario workers of the 
protection of at least the minimal standards of hours of 
work, overtime pay, holidays, vacation and severance 
pay. Key amendments to the act in Bill 49 appear 
designed to undermine the concept of statutory standards 
to discourage employees from seeking redress and, 
through a reckless privatization scheme, offload the 
province’s responsibility for enforcement. 

We will briefly comment on some specific provisions 
of the proposed act. 

Even though I understand the minister recanted on the 
removal of section 3 this morning, I would still like to 
comment on that, because as we’ve seen before, these 
things can come back in a different format. 

Section 3 replaces 22 years of statutory minimal 


workplace standards with a contracting-out provision that 


permits negotiated collective agreements to override 
legislated standards on severance pay, overtime, public 
holidays, hours of work and vacation pay if, when 
assessed together, a greater right is conferred. While the 
section applies to organized workplaces only, it is evident 
from public statements by the minister and senior staff 
that the government hopes to soon extend this drastic 
change to unrepresented workplaces. 

How is a “greater good” at section 3(3) of the bill to 


be determined? Negotiations will undoubtedly become 


more arduous and confrontational. Unions and employers 
will be forced to bargain over a broader range of matters 
and grapple with identifying equivalencies between 
different benefits and terms and conditions. Monetary 
benefits will get compared to non-monetary matters, and 
nebulous global packages will struggle to replace the 
statutory floor of minimum entitlements. What kind of 
smorgasbord of rights and entitlements will end up before 
arbitrators, leading to lengthy and expensive delays? 
Proposals at section 3 of the bill will prompt employers 
to table rollbacks of standard entitlements. What other 
conclusion can we draw in the absence of explicit 
legislative language on how a negotiated package is to be 
assessed? 

Flexible standards, as promoted in section 3, will 
certainly not advance the ministry objective of workplace 
self-reliance. By permitting workplace parties to contract 
out of important minimum standards, the government 
assumes a balance of economic power is at play whereby 
fair tradeoffs will be achieved. But we anticipate many 
more harsh conflicts and diminishing working conditions, 
especially in smaller and newly organized workplaces. 

The fact that up to a third of employers already have 
been found to be violating the Employment Standards Act 
is evidence enough. To paraphrase Tommy Douglas — 
you can explain to them who that is later — “‘Let’s have 
greater self-reliance,’ said the elephant as he danced 
among the chickens.” 
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__ Obviously OPSEU is very concerned when vital public 
service work is contracted out to for-profit agencies; 
_ doubly so when that work defends the living standards of 
_ workers who suffer from illegal employment practices. 
_ This is the case in section 28, the privatization element of 
_ Bill 49. We urge committee members to ask hard ques- 

tions about the gaps in accountability to both complain- 
ants and the public inherent in these amendments. Public 

employees report through the deputy minister to you, the 
legislators. The effectiveness of our work can be directly 
scrutinized. Employment standards officers and their co- 
workers do not have a direct personal financial interest in 
the percentage of an assessment for back wages collected 
from employers. 

On the other hand, what incentive does a private 
operator have to make every effort to recoup the full rate 
of assessed wages owing to an employee? Why are there 
only passing references in the new subsection, 73.0.2(1), 
as to the conditions that the director can impose on 
private collectors and on “reasonable” fees and disburse- 
ments? Why are there no provisions setting out sanctions 
for private operators who collect assessments through 
fraud or coercion? Why the cavalier approach to spending 
public dollars when it involves privatization? Finally, 
why is it not evident that permission for private collectors 
to arrange compromised settlements raises the likelihood 
of abuse and further exploitation of workers? 

These are among the reasons we label the Bill 49 
approach to collections as reckless. If more evidence is 
required, as Judy Fudge was saying earlier, look at last 
year’s study of the central collection services agency 
within your own Management Board of Cabinet. This 
review found the public service collections function to 
have a much better rate of return and a better cost-to- 
revenue ratio. The same review expressed concern about 
the cost of private sector agencies being used by that 
ministry. Fees averaged 23%. The tactics, language and 
practices of private collection agencies, including cream- 
ing more lucrative accounts, were found to be trouble- 
some. A full review of the Employment Standards Act 
should precede any decisions about private collection. 

OPSEU is fully aware of the weak rate of recovery of 
funds by the employment practices branch. Dedicated 
employment standards staff require more resources, not 
fewer, to prevent violations of rights in the first place, to 
conduct audits, to seriously fine and _ prosecute 
lawbreakers, and to protect complainants from reprisals. 
There are 40,000 formal complaints a year and five times 
as many general inquiries. This is no time to lay off over 
400 ministry staff, 10% of those working in enforcement. 

Professor Judy Fudge from Osgoode Hall has described 
in her study on employment standards how the meagre 
resources put towards recovering funds for cheated 
workers contrasts markedly with the spending spree to 
recoup alleged welfare fraud. 

Section 20 of Bill 49 eliminates access by union 
members to the investigation and enforcement services of 
the Ministry of Labour. As with the privatization of 
collections, we seriously question amendments that put 
enforcement of a vital component of public legislation at 
the mercy of the private arbitration process. This should 
no more be permitted than should victims of crime be 


obliged to pay the local crown attorney to prosecute the 
abuser. How can arbitrators be expected to have the 
investigative resources and expertise of the Ministry of 
Labour in adjudicating increasing complex matters? 

OPSEU is deeply troubled at sections 19 and 21 of the 
proposed act because they force non-unionized workers 
with complaints to make an either/or choice between 
access to the employment standards branch and a lengthy 
civil suit that few people can afford. Onerous time limits 
of just two weeks are also imposed on this unacceptable 
choice. 

These new conditions on access to justice are exacer- 
bated by the new maximum claim limit of $10,000 on 
recoverable moneys for back wages, vacation, severance 
and termination pay. Hundreds of awards under the act 
are being made every year in excess of this new cap. It 
is only reasonable to expect that the most modestly paid 
workers in the province are also the least likely to be able 
to pay legal fees or withstand a lengthy wait for a civil 
suit to be completed. 
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OPSEU members are workers drawn to public service. 
We frequently assist victims of rogue employers when 
they visit the legal clinics, social services or health care 
facilities that we staff. We urge you to safeguard open 
access to publicly funded ministry services where em- 
ployment standards claims ought to be pursued without 
an imposition of a maximum. 

By replacing the existing two-year limit on claims for 
back pay with one of just six months in section 32, Bill 
49 fails to recognize the serious hardships that are bound 
to follow. Vulnerable workers take a much longer time to 
feel safe enough once they have moved to a new job or 
to become well informed enough to assert their rights. It 
is inappropriate to impose legislation that radically dimin- 
ishes their ability to recover moneys owed to them. This 
restriction is particularly worrisome when coupled with 
the other limitation period changes at section 32 whereby 
prosecutions under the act may now take a total of four 
years. 

Finally, we wish to point out that there are modest 
improvements in the act set out in Bill 49. They should 
remain in place when a full review of this act takes place 
this fall. These include the clarification in access to at 
least two weeks’ vacation pay in section 8 and clarifica- 
tion of seniority credits for time on parental and preg- 
nancy leave in section 12 of the bill. 

To wrap up, OPSEU questions the rush to quickly pass 
drastic amendments to the Employment Standards Act in 
advance of a thorough review of the statute later this 
year. The proposed changes to the act, as set out in Bill 
49, constitute a very unhealthy development for individ- 
ual workers in Ontario, for the living standards of 
average and modest income families, and in turn for the 
provincial economy in general. 

Truly flexible, self-reliant workplaces and greater 
productivity are derived not from deregulated working 
standards, longer hours, unpaid overtime, lower minimum 
vacation and severance pay or elusive contracted-out 
enforcement. These production advantages come from a 
commitment to superior training, fair wages and benefits, 
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safe, healthy workplaces and enlightened management 
practices that embrace employees’ contributions. 

As long as Ontario employers fail by as much as one 
in three to abide by even minimum workplace regulations 
as currently set out in the Employment Standards Act, the 
requirement remains for a mgorous, well-resourced 
government commitment to uphold and enforce minimum 
working conditions for every worker in an effective and 
timely manner. The people of Ontario deserve no less. 

The Chair: Ms Casselman, we’ve got one and one 
quarter minute, so there will only be one question and it 
will be the official opposition. 

Mr Duncan: You would be of the view then, Ms 
Casselman, that prior to adopting a statute like Bill 49, 
we need to know the government’s entire agenda and 
have a full debate around the Employment Standards Act 
amendments they’ll eventually bring forward? 

Ms Casselman: Clearly. I mean, you’ve got different 
arms of the government doing all kinds of things and 
making all kinds of different rules. The speaker before 
me talked about the waste of time for a government to go 
after claims of $200, and yet if you’re a welfare worker, 
you are ordered by law to go after anything over $2. So 
where’s the combination of any kind of consistency from 
this government? 

We need to know what the whole plan is here. Even 
business columnists in newspapers are referring to their 
agendas as Alabamas of the north. That’s not the way to 
build an economy to ensure there is a livelihood for 
everyone who is a member of that society. 

The Chair: Thank you again for taking the time to 
come before us here this afternoon. We appreciate your 
presentation. 


LABOUR BEHIND THE LABEL COALITION 


The Chair: The next presentation will be the Labour 
Behind the Label Coalition. As you’ ve undoubtedly heard 
me say to previous groups, we have 15 minutes for you 
to use as you see fit, divided between a presentation and 
question-and-answer period. Would be kind enough to 
introduce yourselves for the benefit of Hansard. 

Ms Shelly Gordon: I’m Shelly Gordon. I’m here 
representing a coalition of groups called the Labour 
Behind the Label Coalition. With me are Fanny Yuen 
from the home workers’ association and Bob Jeffcott 
from the Jesuit Centre for Social Faith and Justice, who 
eed help me with answering questions if I leave any time 
or that. 


The Labour Behind the Label Coalition is a coalition . 


of unions, social justice groups, immigrant women’s 
groups, international solidarity groups, church groups and 
unions — I said that already — concerned with working 
conditions in the garment industry. So what I want to talk 
about today is employment standards in the garment 
industry, Bill 49 and the garment industry, because what 
our coalition has come together to do is to try and 
promote better working conditions in the garment indus- 
try both locally and internationally to sort of exert some 
counterpressure on the low wage competition in that 
industry and the kind of exploitation that it leads to both 
here and abroad. 


What I want to talk about is the situation of garment 
workers in Ontario — most of them are in Toronto, but 
not all of them — the importance of vigorous enforce- 
ment of the Employment Standards Act for those 
workers, the effect that the changes proposed in Bill 49 
might have on those workers, and then what our sugges- 
tions would be for improving enforcement of the act for 
those workers. 

I think you all know that until the late 1980s, garment 
manufacturing was the single biggest industry in terms of 
employment in Metro Toronto, or maybe in the city of 
Toronto. A lot of factories have closed since then, about 
half the factories, but the industry is not dead. There are 
still at least 21,000 workers in that industry in Metro, and 
those are the ones that we can count. Those are not the 
ones who are home workers and those are not the ones 
who are in sweatshops that only operate a week or two 
and then move to some other location. 

The way that garments are produced in Toronto has 
changed substantially since the late 1980s, with factories 
closing and with small sweatshops kind of taking their 
place and with contractors giving more and more work to 
home workers, people who sew these garments in their 
homes. I think members of the committee would be quite: 
surprised to know what clothes are being sewn in peo- 
ple’s homes. It’s major retail chains in the malls, it’s 
high-end designer stuff, it’s a lot of women’s clothes. 
You would be quite surprised. It sells for a good price in 
the store. 

The whole move from factories to home workers and 
sweatshops, as I said, both here and abroad, is to try and 
lower the wage costs of production of garments. I guess 
Our position is that people should be able to earn a decent 
living working both here and wherever else these clothes’ 
we are wearing are made, and that’s what we’re working 
towards. 

Id like to tell you one particular story. I think people 
are going to bring a lot of stories forward to you, but 
those of us who are bringing them spend our days 
working with both organized and unorganized workers 
who are having problems with their employers whose 
employment standards are being violated. You may not 
have spent a lot of time talking to people like that, so 
maybe we can bring the benefit of our experience to the 
committee. 

Minister Witmer indicated this morning that she’s 
familiar with the situation of garment workers, and she is 
and has indicated her support for our campaign in the 
past, so I hope we’ll see it continuing. 

1440 

I’m sure you know that people who work in their 
homes are covered by the Employment Standards Act for 
minimum wage and for other provisions of the act. So 
even though they’re paid a piece rate, they’re entitled to 
minimum wage. In fact, home workers, in the last three 
years I guess, are entitled to a 10% premium on mini- 
mum wage in recognition that they have to pay expenses 
for other costs of production like electricity and space 
and thread and their own sewing machines and stuff. So 
in Ontario now, industrial home workers are entitled to 
$7.54 an hour. Even though they’re paid at a piece rate, 
contractors are expected to — well, in your own industry 
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you know how long it takes to make so many something- 


_or-others, so you set the piece rate at how many pieces 


you need to sew in an hour. So if a contractor drops off 


-a bundle at somebody’s house on Friday night, wants 
them back Monday morning, and says that will be 25 
cents a sleeve, the expectation then has to be that a 
person can reasonably sew enough sleeves in an hour to 
~make $7.54 an hour. 


How the act has worked in the garment industry 
now — I just want to use one example but I guess what’s 


unusual about this is that the garment worker has actually 
_ pursued it through the Employment Standards Act. That’s 


the only unusual aspect of it. It happens to thousands of 


_ workers. 


Mrs Y was a skilled sewer in the garment industry in 


Toronto most of her adult life. She worked in factories, 


and when they were closed, one of her employers offered 
her home sewing and she took it. She didn’t get paid 
minimum wage for her work, and her permit with the 
ministry actually said she’d be paid even more than 
minimum wage for her work, quite a bit more. But she 
kept the work because in the industry there’s not a whole 
bunch of contractors who are paying minimum wage and 
then a few bad apples. Almost nobody is paying mini- 
mum wage. So you don’t throw away the contractors who 
don’t pay you that in hopes that you can work for one of 
the two that does. Some contractors, it goes up and down. 
It depends on what the retailer is going to pay them. | 
won’t go through the whole chain of what happens in the 
garment industry now, who is controlling the price points 
and how that affects wages. There’s a whole lot to be 
said about it, but it takes too long. 

So she worked for this contractor for about four years, 
and after four years she finally did speak up for herself. 
She thought: “I’ve got a lot of experience with this guy. 
I’ve done really good work for him. It’s time that I said, 
hey, what about my” — it wasn’t $7.54 then, but what- 
ever the minimum wage was. She asked that question 
once and she never saw that guy again. She waited a few 
weeks and called him up and said, “When are you 
bringing something else over?” He said, “I’m not.” That 
was it. He just basically terminated her for inquiring 
about the rate. 

She filed a complaint for wages owing for two years, 
and vacation and termination pay. She filed that claim 
with the Ministry of Labour in December 1993. The 
claim, over two years, amounted to about $10,000. Here’s 
another example where, isn’t $10,000 a claim from some 
executive who was wrongly dismissed? Well, no. It’s not 
necessarily the case at all. Maybe some of them are. We 
don’t work with anybody like that, so other people will 
have to tell you that story. 

The ministry took exactly two years to come to a 
conclusion about her case, and it’s still in dispute. 
Hearing dates have been set all the way into 1997. So her 
case isn’t settled yet and it may not be settled in her 
favour; I can’t determine that. But for the purposes of our 
discussion, let’s say that it is and that she was owed 
$10,000 for two years’ work. That’s about a full year’s 
wages for her. She was making $12,000 to $14,000 in a 
really good year doing what she was doing. So she’s 
owed a full year’s wages and it’s four and a half years 


since she started doing the work and she hasn’t got that 
money yet. 

Her case points out several problems with the way the 
Employment Standards Act has been enforced to date, 
and unfortunately we don’t think Bill 49 addresses these. 
We understand Bill 49 is the act to address enforcement, 
not the content of the act. 

I’ve already commented on the time lines. The ministry 
has four years to deal with a claim between the investiga- 
tion and going after the money. Now Bill 49 proposes to 
limit the worker’s access to six months, the investigation 
period to six months, and leave that four years at the 
ministry level intact. I would like to propose a reversal of 
that, that the ministry have six months to conduct an 
investigation and that workers retain their two-year time 
period. 

The reason I want to do that is, I think nobody has 
said to you really clearly today that when you complain 
to an employer who is knowingly violating the Employ- 
ment Standards Act that they are doing so, that is your 
last minute of work with that employer. I could just tell 
you story after story. If it’s somebody who’s doing it by 
mistake, they’ll probably correct it, but in an industry 
based on getting the lowest possible wages, that’s your 
last minute of work. People don’t complain because 
they’ll be fired. 

What you’re saying to people with a six-month limit is, 
“As soon as you find out, you go down to the ministry 
and you tell them.” Like Professor Fudge said, that’s a 
choice between your job and your rights. You have to 
make that choice before you go down to the ministry. 
What people do now is they wait until they find some- 
thing else, reasonably enough. They want to work in 
order to make a living. That’s how they want to make 
their living, working, so they do what they can. In an 
industry like the garment industry where everybody’s 
trying to pay way less than minimum wage, everybody’s 
paying as little as possible, you don’t have a whole lot of 
options. “I’m going to drop this bad egg and go work for 
one of the good ones.” It’s a shrinking industry and it’s 
a period of very high unemployment. 

So this case, Mrs Y finds out the employer’s not going 
to give her any more work, she’s terminated. But she 
waited a few weeks: Is he coming back? Is he not 
coming back? Then she kind of explored what were her 
options under the law and made a decision and it was 
actually several months before she filed a case. She 
would have lost, then, her entire claim period. Fanny can 
talk about this some more. 

Other home workers have said, “What happens to 
giving employers the benefit of the doubt for a couple of 
weeks?” You know, “I can’t pay you today,” or “The 
cheque bounced today,” or “I can’t pay this month; can 
you hang on?” Your claim period starts to tick. You’ve 
been reduced to six months anyway. What if you wait? 
You can’t afford to wait any more if it gets reduced to 
six months. I really think the two-year limit is the one 
that’s going to have the biggest impact. 

People stay in bad jobs because they need bad jobs and 
they look for something else. If they know they’re getting 
ripped off, they look for something else and as soon as 
they find it — they’re owed that money. What we say to 
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them now is, “You’re owed that money and you don’t 
give it up by keeping on working for a living for that 
person until you find somebody else.” But the six-month 
time limit would change that. 

There are other parts of Bill 49 that we think will have 
a negative impact on garment workers. It’s both the 
minimum and maximum amounts that people have 
spoken to you about. The work’s been done; people are 
owed the money. I don’t see what’s fair about saying to 
the worker, “Well, you got ripped off for too much or 
you got ripped off for too little; the ministry’s not going 
to do anything about it.” The work’s been done. The 
money is owed under the act, and as far as I’m concerned 
it should just be payable. That some of it’s too little and 
some of it’s too much, I don’t see the fairness in putting 
that forward at all. 

The other proposal in Bill 49 we were worried about 
in the garment industry was the one the minister said this 
morning she would defer, around allowing unions and 
employers to contract out of some employment standards. 
There are very few unionized shops left in the garment 
industry and you can bet that if one negotiates no over- 
time until 56 hours, at all the non-union shops in the area 
the workers are not going to be able to say, “No, no, we 
get overtime pay after 44 hours; it’s just the unionized 
shop that doesn’t get overtime pay until 56 hours.” It’s 
just the whole ripple effect of, in the workplaces where 
workers are strongest, that they should take some les- 
ser — you know that it’s going to be rippling throughout 
the rest of the workforce. 

People have talked as well about what it would mean 
for someone who earns $10,000, $12,000 or $14,000 a 
year to go to court. To go to court for $10,000, you have 
to hire a lawyer, so where in the family resources there 
would be money for a lawyer would not be clear. It just 
couldn’t happen. People would just have to give up what 
they were owed. 

I want to talk briefly about — oh, I’m using up all our 
time — what we think would improve enforcement of the 
act. In the States, the Department of Labour, knowing 
that the garment industry is like this, has taken on doing 
sweeps of the industry. What we argue for is that — you 
know, there are certain industries which can be identified 
that are based on low wages — the ministry take a very 
proactive approach and do a lot of spot audits. When they 
get a complaint from one employee, take a quick look at 
the books when they’re in there. Are the other employees 
getting ripped off too? There are a whole bunch of 
proactive things ministry staff could do to just make 


it — Judy talked a lot about you’re not likely to get - 


caught, and if you are likely to get caught, you’ll only 
pay the one person. There are some easy ways to change 
that and to encourage compliance with the act through 
letting employers know they won’t just get away with it 
forever. 
1450 

One of the other things we’ve argued is that, to try to 
protect workers from losing their jobs, one of the ways is 
to, as a matter of course, take complaints from third-party 
representatives, legal clinics or lawyers or unions or such, 
where we know there’s a widespread violation. It just 
protects the particular workers there. 


I’d better speed up. Those are our recommendations for 
improved enforcement. We will be back to discuss the 
contents of the Employment Standards Act, and we really 
look forward to that, to try to bring changes to the act 
that will protect the new workforce, the changing 
workforce. 

Minister Witmer in 1992 and 1993 supported the 
demand for stronger enforcement from the Coalition for 
Fair Wages and Working Conditions for Homeworkers 
and we really hope we can count on her continued 
support, both through Bill 49 and the review of the 
Employment Standards Act. We’ve enclosed some of the 
letters she wrote to our sister coalition then and hope 
she’ll continue to support us. Thank you very much for 
your time. 

The Chair: You’re just over 15 minutes. Thank you 
very much for taking the time to come down and make 
your presentation for us today. We appreciate it. 


CANADIAN UNION OF PUBLIC EMPLOYEES 
LIBRARY WORKERS COMMITTEE 


The Chair: Our next group up will be the Canadian 


Union of Public Employees library workers committee.. 


Good afternoon, and again we have 15 minutes for you 
to use as you see fit, divided between presentation and 
questions and answers. Mr Burdick, I take it? 

Mr Steve Burdick: That’s right, thank you. My name 
is Steve Burdick. I’m the chair of the library workers 
committee in CUPE. I’m not going to go through the 
brief which we’ve prepared for you and of which I’ve 
given copies to Mr Amott to distribute to you all, as well 
as those of you who could not be here today. But I do 


want to highlight some of the important things and see if 


you'd like to ask some questions. 

I guess by way of preliminary I should mention that 
it’s not necessarily my expectation that all the members 
of this committee will be equally familiar with the library 
sector. It’s an important sector in Ontario and one that’s 
received a fair amount of attention from previous govern- 
ments as well as the current government. 

By way of introduction further, I should let you know 
that we, as the library workers committee, are one of the 
jurisdictional groups within Ontario’s municipal em- 
ployees’ coordinating committee, which represents a little 
over a third of the 170,000 workers in CUPE Ontario. 
The library workers committee itself more directly 
represents about 4,500 workers: some 50 or so public 
libraries in Ontario, almost all of the large and middle- 
sized institutions in the province and a number of the 
smaller ones, as well as a few university and college-type 
libraries. 

I should tell you a little bit about the sector before I 
talk about what seems to be going on with the Employ- 
ment Standards Act and the changes the present govern- 
ment wishes to make to that act. 

First of all, it’s our contention, and I think it’s a 
contention that the provincial government has to some 
extent accepted previously, that the library sector is a key 
sector in the economy of this province. We all know that 
Ontario, like the rest of the country, is deeply enmeshed 
in what’s now called the information age. Public libraries 


19 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-885 





are a key element in making sure the public has access 
and use of the proliferation of this information and some 
way of navigating through this enormous amount of 
information. 

The information we have and make available to the 
public serves it economically, of course. Small and even 
large-sized businesses rely on us considerably for the 
assistance we can provide in getting them timely and 
comprehensive information. There’s no question that the 
library sector continues to be, de facto, part of the 
educational structure of this province. A constriction of 
the resources available in the educational sector has really 
meant that students and their teachers point to the 
libraries of this province more and more to enhance, 
complete, do all the things that they need to do for which 
they don’t now have the resources. The resources they 
have, they find to be dwindling. 

At the same time, we have a lot of pressures. The first 
one is that the demographics of the province are changing 
rapidly, which basically means we have a lot of users 
now and we’re increasingly having more such users, 
particularly in the large urban centres, whose first 
language is neither English nor French. Our collections 
have got to be changed to reflect that so they can have 
some use of this sector. The ways we provide service also 
have to be changed. This is a very real concern for us. 
This goes both to English as a second language but also 
to a whole host of other materials. 

We also have an enormous amount of financial pres- 
sures. I won’t recite all the figures — I’m sure you know 
them as well as I do — but the long and the short of it is 
that directly the library sector has suffered enormously 
over a two-year period in which we’re now entering the 
end of the first year, and we suffered indirectly through 
the cuts in transfer payments to the municipalities on 
which most of our middle- and large-sized libraries 
particularly rely, as do many of our smaller libraries. Cuts 
in the program grants and the per-household grants have 
also been a problem, as well as in the direct reductions to 
the special service boards, and that goes to the OLS south 
and north and Metro Reference. So that’s a big problem. 

We’re supposed to be providing the same, in fact 
better, service, with fewer resources. That’s a problem. 

At the same time, the technology itself is bringing 
many, many changes to us. The past government and the 
current government have retained this, to some extent 
have provided a lot of capital resources so that libraries 
can get hooked into information sharing and distribution. 
That’s great. There’s been some money made available 
for staff training, which is a key component of all of this, 
perhaps not enough, but at least that’s been there. Basi- 
cally the technology has meant a lot more pressures on 
our service as we try to cope with that and rejig our 
services. 

While all of this is happening, how do you think 
library administrators are responding? They’ re responding 
by being very tough these days. The way they’re being 
tough is showing up in collective bargaining, which has 
now resumed after the social contract has lapsed; and it’s 
also showing up in an increased number of health and 
safety problems, particularly around workplace stress, 
RSIs and problems that have to do with the new technol- 


ogy and the increased work pressures. The work pressures 
are enormous in our sector right now. 

This does translate into more discipline problems. It 
translates into more dismissal problems. It basically 
translates into more problems where workers are likely to 
have recourse to the Employment Standards Act or 
whatever legislation follows it. Now, it’s true we repre- 
sent most of the organized workers. The employers there, 
of course, are dealing with us in collective bargaining 
through their unions. But the small libraries in this 
province are largely still unorganized. Those workers are 
very vulnerable, and if they are dismissed or they’re 
disciplined, they don’t have a lot of resources to turn to, 
sO Our committee is very concerned about them, as well 
as everybody else. 

I’m not going to go through in great detail some of the 
general concerns that are in the OFL and the CUPE 
Ontario submissions; I’m sure you’ve seen those already. 
They cover a whole host of items, chief of which have to 
do with the enforcement provisions, whether there is or 
is not a collective agreement, the maximum and minimum 
claims, the use of private collectors and the limitation 
periods. All of these things are touched upon in our brief 
and I refer you to that. 

I think what most concerns our committee, however, is 
this whole notion of flexible standards, the changes that, 
I gather from the previous speaker, the minister is 
considering deferring at this time. In the event that she 
doesn’t or in the even that’s still up in the air, I want to 
get our two cents’ worth in on it. Those of course are the 
changes at subsection 3(3) of the bill. 

I guess our concern here is that, given the enormous 
pressures our sector is under, there’s no question that 
employers are going to try to make some sense of this 
provision. I have to tell you, with the greatest of respect, 
that the provision itself is very unclear, because I think 
it’s going to be very hard for employers or unions to 
figure out how to assess the varying value on a single 
scale of the various rights that are referred to at that 
section. For example, if we, under a collective agreement, 
have better rights for severance, but similar rights under 
vacation or our wages are better, how are we going to 
roll all these things together if the employer comes to us 
and says, “Well, we’re proposing cutting something here 
below what’s in the Employment Standards Act”? It’s 
going to be very hard. That lack of clarity is certainly 
only going to add to the bitterness at the table. I assure 
you, there will be a lot of bitterness at the table, not just 
because of the substantive changes, but because it’s going 
to be very hard interpreting this particular provision. 
1500 

In the light of all the pressures that are already present 
in our sector, we know that employers are going to be 
difficult. The bargaining has begun in this province and 
we’re seeing very difficult bargaining right now, particu- 
larly in the library sector, as in the municipal sector. I 
would urge you to give real serious consideration to not 
going ahead with the amendments that are in this bill. 

Those are basically my remarks and I’d be only too 
happy to expand on them if you have some questions. 

Mr Christopherson: I appreciate your submission. 
Thank you. I noticed on page 7 you talked about the time 
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restrictions — two years to six months. We’ve heard 
from a couple of business organizations — chambers and 
other associations — where they talk about the fairness 
to employers in terms of the timeliness of these sorts of 
things. Could you just expand a bit on why you see this 
being so unfair in the scheme of things in terms of 
balance between employers’ rights and employees’ rights? 

Mr Burdick: My concern is that we’re unaware that 
the existing provisions have been more of a problem for 
employers than they have been for employees. As the 
previous speaker was saying, for employees there’s a real 
problem around reprisals. Let me assure you that reprisals 
are not only a fact in the non-unionized sector; they are 
also a fact in the organized sector. In many cases, 
employees will be reluctant to file claims as soon as 
they’re aware that they’ve got a problem because they 
know that filing that complaint is only going to make 
them even less attractive to the employer. 

In a non-organized situation, this may, as the previous 
speaker said, amount to the choice between a job and the 
application of one’s rights. In an organized situation, it 
may not be quite so drastic a predicament, but it can be 
a very unpleasant predicament. The employee will be, in 
all likelihood, labelled as a problem employee — I’ve 
seen that happen — and one complaint is not the end of 
the issue. The employer doesn’t say: “Oh well, we’ve got 
a problem. Let’s just get on with life as usual.” Other 
problems suddenly start appearing and one thing leads to 
another. That’s why we don’t think it’s particularly 
appropriate to start changing these limitation periods. I 
hope that’s helpful to you. 

Mr Christopherson: Yes, very. You mentioned early 
in your comments the impact on information, any less 
information not being available to particularly those that 
don’t have research departments and all kinds of staff to 
go and look things up in terms of one’s rights and ability 
to defend them. In its extreme, how far could you see 
that going in terms of the lack of libraries being as 
efficient and as effective and accessible to the average 
working person, who has maybe no other means of 
getting that information, if things continue down the road 
they are? What’s the tie-in between that and the Employ- 
ment Standards Act and the rest, quite frankly, of the 
labour agenda of this government? 

Mr Burdick: I obviously can’t speak extensively on 
the rest of labour’s agenda with respect to this act or this 
government. My concern is that the library sector is, on 
the one hand, a very key sector for this province; on the 
other hand, it’s under enormous pressure right now. What 
I’m trying to say to you, perhaps not as clearly as I 


could, is that this act does nothing to abate those pres-’ 


sures. In fact, it’s going to heighten those pressures, and 
those pressures will probably inevitably translate into 
worsened working relationships. They’re going to trans- 
late into things that are going to make life in the 
workplace that much harder. They will probably therefore 
translate into a less efficient workplace and a workplace 
that’s got fewer staff, and the information age is not 
going to exist properly without staff who help the public 
somehow navigate through the enormous amount of 
information. That’s the very real problem, that things that 
make the workplaces less effective are not in the interests 
of this government, these workers or this public. 
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Mr Tascona: This act essentially deals with enforce. 


ment of the act, but there is one area that deals with the 


minimum standards, and that is dealing with pregnancy 


and parental leave. Do you feel that what the government | 


has done to clarify the length of service and what service 

means for pregnant and parental leave employees — do 

you think the action we’ve taken there is satisfactory, 
Mr Burdick: To the best of my recollection, that was 


one of the more positive aspects of the act. I don’t recall | 


having a problem with that, but I stand to have those 


comments reviewed in light of what’s in the OFL or the | 


CUPE briefs. 

Mr Tascona: Certainly that’s what they in fact do — 
they improve the rights of those individual employees — 
so I’m pleased to hear that. 


With respect to reprisal for an individual employee — 
who exerts their rights under the act and the limitation — 


period, the facts really would show that if someone is 
disciplined or terminated because they exercise their 
rights under the act, certainly a six-month limitation 
period would be a sufficient period for someone to 
exercise their rights and say, “Hey, you terminated me 


because of what I did about a claim for overtime pay and — 


I’m enforcing my rights,” because the majority of the 
rights are exercised within that six-month time limitation. 
Were you saying that or do you mean something else? 

Mr Burdick: No, I’m not unsaying that. Also, you 
should be mindful that many problems under the act have 
to do with continuing violations, and workers will be 
rightly concerned about that. In other words, it isn’t just 
something that happens one time and it’s over and done 
with; it may be a long-term situation that requires the 
employee waiting a little bit longer to make sure they’ ve 
got everything in place. In terms of the reprisals, I’m sure 
you're aware, as I am, that it can be very difficult to 
show that an employee was disciplined or dismissed 
solely because the employer is taking action against them, 
solely because they used their rights. The employer, 99 
times out of a 100, will get up and say: “That’s not really 
what’s at issue here. What’s at issue is that this employee 
was a problem.” 

Mr Tascona: But nothing has changed under the act 
where the onus of proof is on the employer, and in fact 
there’s no change with respect to the two-year time frame 
from when an officer has to receive the complaint to 
actually issue the order. There’s nothing changed in terms 
of the investigation process, so that’s another safeguard 
that’s been put in place. 

With regard to your general comments about the 
library workers in particular, and being a representative 
involved with CUPE, is the concern you have in the 
library sector with respect to the degree of professional- 
ism or the level of human resources expertise that’s a 
problem in the library field? 

Mr Burdick: It’s not so much a problem, in my view, 
with the level of expertise or the quality of the staff. The 
problem is all the pressures I indicated before are going 
in a particular direction, and the direction they’re going 
in means that most of the time now staff are not able, 
because of operational pressures, to use the skills and 
training they have. The cases are endless where our 
people at a public reference desk cannot give the public 
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the service that they have been trained to give, that they 
_want to give. They have got to run people through far too 
quickly, and the reason for that, I’m sorry to Say, is 
‘because much more attention has been paid to technology 
than has been paid to staff. Our employee populations are 
dwindling, our technology in most cases is increasing, but 
the technology is simply not filling the gap. 

_ Mr Tascona: Maybe we should be reviewing the 
Public Libraries Act then. 

__ Mr Burdick: I understand there’s a lot of interest in 
that. 

The Chair: We’ve run over our time here. Thank you, 
Mr Burdick. We appreciate your taking the time to come 
before us here today. 
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| SUPER FITNESS TELEWORKERS 
| SUPPORT GROUP 


_ The Chair: Our next group up will be the Super 
Fitness Teleworkers Support Group. Good afternoon. 

Ms Anne-Marie Foster: My name is Anne-Marie 
Foster and I work for Super Fitness doing telemarketing. 

Ms Aileen Joy: My name is Aileen Joy. I also work 
for Super Fitness doing telemarketing. 

Ms Foster: I have three children: 16, 12 and one soon 
to be four years old. To tell you a little about what led 
me up to Super Fitness, a bit of my brief background, 
four years ago I left an alcoholic, abusive man after 14 
years of marriage, went to a shelter, went for counselling 
for a year and half, went into my own apartment with no 
furniture or clothing because he destroyed it. Struggling, 
being a single parent, when I did leave my ex-husband, 
I found out I was six or seven weeks’ pregnant, which I 
did not abort because I’m against abortion. 

I was struggling with three kids. The government — 
Harris — as you know, had cut $351 off my cheque per 
month, being a single mother on mother’s allowance. It 
was very hard for me to be on the system because I’ve 
never been on it before and I worked, so I’ve learned to 
swallow my pride. When you have children to support, 
there’s not much you can do. 

After you did the cutback, I found myself very hard. I 
started going to food banks two times a month. I know 
Tsubouchi is saying tuna, but my kids don’t like tuna, so 
what can you do? I’m sorry; I’m not trying to be sarcas- 
tic. I’m very annoyed at the way the government is 
handling people on the system. I know there are people 
who do abuse it and people and who don’t, like me. 
Right now I’m taking stress and anti-depression pills to 
deal with all the problems. 

As of a year and two months ago, my son, who was 
then two and half, my youngest one, I had enrolled him 
in day care for subsidy. I was still waiting after three 
years to get back on my feet, to get out in the workforce 
and get a job. I know there are single parents who have 
children who are not aware that one day you could wake 
up and your child could be very ill. Social services iS 
telling me right now not to work full-time, to stay home 
and take care of my child. Meanwhile, I’m cut $351. 
Some of his medication is not covered. I have to find 
some means of making ends meet. 


I did call different companies from home, because I 
couldn’t afford TTC, to try to work part-time. There’s no 
hiring, so there are no part-time jobs that I’m aware of, 
anyway. I tried to do my best. I found out about my son. 
I was hoping that he would get into day care so I could 
go back to school and go out in the workforce. He 
became ill with kidney problems. He just woke up one 
morning and he became sick. He’s been in and out of 
Sick Kids Hospital for a year and two months now. I’m 
sorry; this is hard for me. I’m trying to make ends meet, 
to go back and forth to the hospital, and my drug card 
does not cover some of his medication. I’m trying now to 
get some of it covered, but I’m not getting any hope. 

A girlfriend of mine told me about Super Fitness and 
this and that. She worked for a week and told me about 
the company. You could work from home doing $12 an 
hour and $10 per client you get involved into Super 
Fitness, becoming a member of their club. Of course I 
chose the $12 an hour, because I know that I have the 
ambition to work. I’m not one of these types that are 
going to just sit back and be on the system and abuse it. 
I really do want to work and I really mean that. 

I put in 180 hours for this company, working for 
$12.50 an hour. They owe me $2,340; that’s with vaca- 
tion pay on top. It’s been a year now and I just feel like 
I’m not going anywhere with this company and this 
government. I don’t understand why it’s taking so long. 
I worked hard for that money. My children need new 
beds. I need money to cover my child’s medication. I was 
promised this money. 

Every time I called this company at the beginning 
there wouldn’t be somebody to answer the phone. After 
many people complained, he wouldn’t return the calls 
back. They were saying the cheque was in the mail. I 
have a lot of ambition in me to be able to get work. If I 
get my foot in the right door, one of my dreams and my 
goals is to get off the system, especially at the amount 
that the government is taking off me. It’s very hard. I’ve 
applied for handicapped benefits for my son; I’m not 
getting anywhere with them either. Sick Kids is sort of in 
disbelief that this is happening to me, but it is. 

All I want is just to get paid. I don’t want this com- 
pany to get away with this, and right now I feel they are 
getting away with it. I’m almost to the point where I’m 
giving up hope, where nothing’s going to be done. People 
out there need to be aware, especially a single parent with 
children, that you can wake up one morning and have a 
child who’s really ill, in and out of the hospital, and end 
up quitting your job. Then what are you going to do? 

I worked hard for this company, and when I started 
working for the company I felt really good about myself 
and it did boost my self-esteem because I thought this 
was some kind of income that’s going to come in to help 
me. I would have stuck with this job today if they were 
paying me all the time and stuff like that. This would 
have worked out fine with a sick child. 

I’m sort of in disbelief still that this can go on here in 
Canada. I’m still in disbelief that the government iS 
taking so long for this to be settled. My children need 
clothing just like any other children out there and stuff 
like that, and as you’re aware, when you're on the system 
you can’t always afford all these extra things. My 
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children are not — the other two are not young, they’re 
teenagers, and things are expensive out there. 

I think these companies need stiffer laws. They need to 
be fined maybe much higher fines. I don’t understand 
why this company has gotten away three times doing this 
to the public, to people, whether it’s the consumer or 
people working for this company. I’m struggling being 
able to deal with this. I’m even seeing a psychiatrist to 
deal with all these problems and issues I have. It’s very 
hard. A lot of people think that when people are on the 
system, they’re at home and this and that. Maybe some 
of them don’t care if they get off the system or not; I do. 
I want my children to grow up knowing their mother is 
doing something with her life, not being on welfare for 
the rest of my life. There’s no way I could even do that. 

All I’m asking is for everybody out there who’s 
listening and the public to be aware of these kinds of 
companies. I did not know I was going to get myself into 
this. ’m just, if I can use the word, desperate. Yes, I’m 
desperate. I have three children to support and it’s hard. 
It’s not easy being a single parent on the system. Right 
now it’s very hard because they don’t give you the 
money for TTC to look for work, and day care is so slow 
and you have to wait so long. I really don’t know what 
to do. I’m just at the end of my rope here. 

I just hope this can get settled as soon as possible. I’ve 
learned a valuable lesson. I’m almost afraid to work for 
companies at home because of what had happened to me 
with the case of Super Fitness. I really hope the politi- 
cians and the MPPs and the government can really put 
their foot down on companies and please don’t let them 
get away with this. I don’t enjoy being on medication and 
being under stress, but this has put me under even more 
stress and I really don’t need this. 

I’m here to speak on behalf of everybody who’s 
working at home with companies doing this and getting 
away with it. Whether you’re working at home or in a 
company or in a factory, you’re still working. The bottom 
line is you’re still trying to make an income coming in. 

Like I said, I worked every chance I could while my 
son took a nap during the day. Days when he didn’t take 
a nap, when my older daughter came from high school 
and finished her homework, she would watch my son 
while I went into my bedroom and did the telemarketing. 
A lot of the times when I worked with Super Fitness, 
they gave you this certain phone number that you phone 
in and you have to put a password in. They gave you 
logging sheets. You’d call people up one at a time. I did 
everything that they asked me to do. They called me. 
Even when I had to get a tooth removed and stitches, I 
still worked because I needed that money. All I’m asking 
is, I really need the money, I worked hard for it, and I’m 
really disappointed. I’m going to be more disappointed 
and have no faith in this government if they let com- 
panies like this get away with this. This just can’t 
happen. 

Ms Joy: I don’t want to get too personal except to say 
that I had a strong background in hospitality for 22 years 
and I thought that was the worst you could do until I ran 
into telemarketing. I started telemarketing in 1990 
because I was hit by a car for a second time in 1989. I 
died; I couldn’t work with the public any more. I went to 
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part-time work. I fought every day not to kill myself, J 
get back on track, I worry whether or not I’m going to 
still have psychotherapy twice a week. It took one year 
of shrinks telling me different things; it took a whole year 
to get a correct diagnosis. I’m only doing this because | 
can’t do anything else. I never thought this is where I’d 
be. 

In regard to Super Fitness, I’m one of the lucky ones. 
The main attraction was working from home. That drew 


me. I agreed to work 20 hours a week. The pressure was. 


to work more hours, and that set off warning bells 
because until you have a proven track record, no 
telemarketing company is going to give you more hours. 
1520 

I worked from August 28, 1995, until September 8, 


1995. I quit for several reasons. First, when I called in to. 
inquire how many people were taking advantage of their 
free membership, I was told they couldn’t tell me. 


They’re computerized, but they can’t tell me. The 
warning bells went off because in telemarketing the 


pressure is per hour — every hour, what I’m bringing in. | 


If you don’t bring it in, you’re fired. They don’t give you 
the time. 
The second concern was my contract. On my contract 


I could not find the company name anywhere, whether it 
was Super Fitness or whether I was working for a 


telemarketing company. Also, they mentioned online 
time. It was unheard of. They said I’d only be paid for 


actual talk time spent on the phone, not taking into 
consideration wrong numbers, answering machines, busy | 
signals. Most of it’s spent with wrong numbers, not | 


talking to an individual. 


The other thing was no cheque until you earned a | 


minimum of $150. I thought, again, is that legal? But I 
thought, well, if they’ve got it in the contract, it must be | 


legal. 


They said the company did not specify the hours of | 


work. That’s untrue. Super Fitness determined the hours 


that I was going to work. 


My claim is very small. It’s only $347.74, including | 
vacation pay. After informing Super Fitness that I had | 


quit, I was told I would receive a cheque at the end of 
September. I spent two months trying to collect and got 
nowhere until the switchboard at Super Fitness was so 
sick of my calls they referred me to DED telemarketing. 


I found a DFD Telecommunications in the phone book. | 


When I contacted them, I thought it was the man who 


hired me from Super Fitness. He would not identify — 


himself and denied that they did any telemarketing. 


I called the Ministry of Labour and I was in for a 


shock. When I called, I was told they could not do 
anything; normally they could not do anything for me. 
The only reason they could do anything this time was 
because they’d received a number of complaints from 
Super Fitness: Come down and file a complaint. 

I ran into somebody that was familiar with this class 
action through Parkdale. Because I wasn’t happy with the 


response from the Ministry of Labour, I contacted | 


Parkdale legal aid. They put a claim in for me in Novem- 
ber. If it hadn’t been for the non-stop commitment and 
support from Parkdale legal aid, and later on with the 
involvement of the Ministry of Labour, I would have 
walked away from this back in November. 


{ 
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I’m curious. If this had happened now, after Bill 49 


_was in place, would my claim be invalid because the 
amount is so small? I’d like to know what you’re going 
' to do in regard to Super Fitness. 


The Chair: Thank you. If that’s the end of your 


submissions, we have two minutes left. The official 


opposition; we ended with government members last 


, time. 


Mr Hoy: Thank you very much for your presentation. 
The personal ones that I’ve heard today certainly have 
much more impact and I think vividly show what can go 


_ wrong in a situation where you have a poor employer, 
one that doesn’t have maybe any standards. Yours is a 


case study of things that can go wrong when people are 
not upfront about what they will pay you, how they will 
pay you, when they will pay you. So I appreciate the 


knowledge of the history of your background as it 
- pertains to some of the aspects of this bill. 


I was mentioning at the break to someone in the 


hallway that the more personal aspects of committee 


work are much more enlightening. Other people look at 
a bill and are looking at words and what they mean to 


_ them. I appreciate your presentation. 


The Chair: Actually, there are a few seconds left. Mr 
Christopherson, do you have a brief question? 

Mr Christopherson: I’1l1 make two very quick points 
in just a couple of sentences. One is that what we’re 
seeing is very clear evidence of the government's intent 
to push down the value and the price of labour. Overall, 
if you take a look at what the agenda of this government 
does, it’s to lower the value of labour in this province. 

Given the fact that they’ve slashed by 22% benefits to 
the poorest people in our province, that’s exactly the sort 
of folks that are going to be pushed into accepting 
whatever’s available. If the rights supporting those 
individuals are lessened, you are very much pushing 
people more and more into poverty. Whether you're 
doing it deliberately or not, you have to answer for 
yourselves. That is the result. 

My last point would be that I’d like to hear, if there 
are remaining seconds, from the government members 
what they’re going to do about it. 

The Chair: We’ve actually gone over the time and I 
don’t know whether it would be fair to ask, if the case is 
pending. Mr Christopherson, as a former minister I think 
you would know full well the consequences of dealing 
with matters before any kind of tribunal. I think what 
might be more appropriate — 

Mr Christopherson: A meeting at least — 

The Chair: No. What might be more appropriate is 
perhaps if you could direct the specifics of your case to 
the minister, and we can give you the address here this 
afternoon. 

Ms Joy: The Ministry of Labour has told them to pay 
up, and they have refused and they have taken it to the 
adjudicator. The people who settled with Super Fitness 
for the claims from $250 and under, who made a private 
settlement that they were supposed to pay, they have not 
paid. They have done everything to dishonour the agree- 
ment. 

The Chair: Aside from highlighting the case with the 
minister in terms of ensuring that the adjudication process 


moves along quickly, I think that’s probably the best we 
can hope for at this stage. 

Ms Joy: That’s the best? 

The Chair: We certainly wish you well, but I would 
suggest doing that to alert the minister directly to the 
details of this case and to ask for her oversight to ensure 
there are no further delays in the prosecuting. I don’t 
mean to go into the details of the bill, but perhaps one of 
the other members might chat with you outside and let 
you know the significance of what would happen if in 
fact this bill was passed in terms of helping to enforce 
your existing claim. 

Ms Joy: Thank you. 

The Chair: Thank you for coming in before us here 
today. We appreciate you taking the time. A very cou- 
rageous presentation from both of you. 


CANADIAN UNION OF PUBLIC EMPLOYEES, 
LOCAL 1750 


The Chair: Our next group up will be the Canadian 
Union of Public Employees, Local 1750. Good afternoon 
to you both. Again, for the umpteenth time today, we 
have 15 minutes for your presentation. You can divide 
that as you see fit between presentation or question-and- 
answer period. Would you be kind enough to introduce 
yourselves for the benefit of Hansard. 

Mr Nick Milanovic: Certainly. My name’s Nick 
Milanovic and I’m a lawyer for the Canadian Union of 
Public Employees. Sitting beside me is Carol Haffenden, 
vice-president of the Canadian Union of Public 
Employees, Local 1750. 

Today we’re here to address one aspect of the changes 
to Bill 49. What we have for you today is a very short 
presentation, and we hope the committee will question us 
on the brief that’s just been circulated to you, as we 
would like to clarify some matters and I’m sure the 
committee has questions of us. 

Local 1750 is one of 2,650 locals of the Canadian 
Union of Public Employees, the largest trade union in 
Canada. Local 1750 represents 3,400 employees at the 
Workers’ Compensation Board. These members include 
clerical workers, administrative workers, industrial 
workers and some professional employees. Local 1750 
represents members across Ontario located in many major 
towns and cities across the province. It has represented 
workers of the WCB for some 21 years and its member- 
ship has continued to expand over that period. 

1530 

Before I start into what I’m sure the committee has 
heard today, a round of criticism, the union would like to 
acknowledge two minor, in its view, yet positive changes 
to the Employment Standards Act. The new act would 
provide vacation entitlement of two weeks per year, 
which would accrue whether employment was actively 
worked over the period or whether there was an absence 
due to illness over that period. As well, the amendments 
to the act provide for seniority and service during preg- 
nancy and parental leave and ensure that all employees 
are credited with benefits and seniority while on leave. In 
the view of the union, it’s a positive step and we feel we 
should acknowledge it. 
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Today in my short amount of time, what I want to 
avoid is talking past each other. We acknowledge that 
there are some minor positive changes. We applaud that. 
However, we’d like to focus on a particularly significant 
aspect in the union’s view of the changes to Bill 49, and 
that concerns the changes to the collective bargaining 
structure under the act, what issues might be collectively 
bargained. 

Section 3 of the bill and section 4(2) of the current act 
deal with the collective agreement overriding statutory 
provisions of the Employment Standards Act. This would 
have the effect of trade unions and their counterparts, 
employers, being able to bargain substantive aspects of 
employment standards law and incorporating them into 
the collective agreement. In the union’s view, this is a 
road it would prefer the government didn’t travel. 

Perhaps I can begin with where the law has come from 
and where we are now. Beginning in the 19th century, 
this Legislature, along with other Canadian legislatures, 
began to legislate specific areas of employment and 
regulated terms and conditions of work relating to a 
variety of substantive issues, beginning with health and 
safety, children’s and women’s labour. Eventually the 
various statutory mechanisms that were out there and 
located in various pieces of legislation were brought 
together in 1968 to create the current act. 

From that point forward the current act developed to 
the point where one basic truism resulted, and that was 
that most workers in this province had a basic universal 
floor of rights. That is, no one could negotiate out of the 
basic standard of rights that were provided for employees. 
Every worker in the province that was covered by the act 
was entitled to the same vacation entitlement, the same 
severance entitlement and the same determination entitle- 
ment as every other worker. There was a universal floor 
from which all employers and all unions or individual 
employees could bargain but never go below. 

This act seeks to change that regime in a significant 
way, and that forms our main concern today. I’m keeping 
an eye on the time. Currently no trade union and no 
employer may agree to standards that fall below the 
various standards that are contained in the act. Under the 
proposal, unions and their employers may negotiate 
specific changes if the rights that are dealt with, and there 
are only a certain number of rights, confer “greater 
rights” than the act provides. 

For the trade union, that seems to be rather ambiguous 
language. Determining how one juggles overtime pay 
against vacation pay and other rights in the collective 
agreement, to assess whether rights are in fact greater 


than what the statute provides, is at best an ambiguous’ 


process and at worst impossible to determine other than 
that a hearing will eventually be held under the grievance 
arbitration system of a collective agreement to determine 
that matter. How an adjudicator in that position will 
determine what rights are greater is left unaddressed by 
this act and that is a major concern. 

For the purpose of clarity, the issues that can be 
negotiated under the bill, section 3, are severance pay, 
overtime pay, public holidays, hours of work and vaca- 
ion pay. That puts Local 1750, which represents people 
at the Workers’ Compensation Board, in a precarious 
position. 


The government has signalled in other places that it is | 


prepared to reform, if you will, the workers’ compensa- 
tion system. Employees at the board are concerned that 
the rationalization of administrative services will mean 
that their employer will have to undertake some drastic 
changes, and within those changes, they see this bill as 
fuelling concessionary bargaining because for the first 


time employers will be able to negotiate below the — 
standard. For instance, if the board in its wisdom decided — 


they wanted their employees to work longer, they could 
negotiate a change that provided for working hours that 
are in excess of the current standards with no necessary 
change in other conditions in the collective agreement 
because this collective agreement exceeds the level of the 
Employment Standards Act, and in many situations, many 
trade unions, whether it be this one or another, will have 
exceeded the Employment Standards Act over a number 
of years of bargaining. 

What this act does is give an incentive for employers 
to take concessions from their workers without giving 
them anything necessarily in return, and given that this 
board is going to restructure itself, this union sees that as 
likely. As well, given that this employer takes its direc- 
tion from the government, there’s a very real and serious 
concern that direction will be given, either explicitly or 
otherwise, to undertake those changes. This will simply 
mean worse working conditions for the employees at the 
WCB. This act does nothing to improve the conditions of 
employees at the board. 

There’s another potential implication for a specific 
group of employees at the Workers’ Compensation 
Board, and those are temporary workers. All estimates are 
that this is about 200 people at the board out of the 3,400 
we represent. Temporary employees under the current 
collective agreement are not entitled, as in many different 
situations throughout the province, to the same rights that 
a permanent employee is entitled to, their rights aren’t 
quite as strong as permanent employees, so they are 
going to be subject to an Employment Standards Act that 
necessarily makes it more difficult for employees to 
sustain their rights. Given that they’re temporary 
employees in the first place, they have a natural reluc- 
tance to rock the boat because they want to become 
permanent employees. Given the current labour market, 
that’s understandable. 

This act will give an incentive to employers to use 
temporary employees to work longer work hours because 
somewhere else in the collective agreement they have a 
higher standard than the current act allows for and 
presumably, although we don’t know for sure, they will 
have greater rights than under the current Employment 
Standards Act. 

Inevitably, because this act puts more issues on the 
collective bargaining table, there will be an increase in 
industrial strife. A labour relations peace will not necess- 
arily be maintained in the face of workers who have to 
fight for what before was a legislative right. That puts 
workers in a very difficult situation of accepting an offer 
and letting go employment standards rights that have 
been the basis of their relationship with the board for 
quite some time or going out on strike to fight for rights 
they have had since 1968. This committee and the 
government should take note of that very real possibility. 
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1540 
__ The other implication that is I think obvious for the 
workers at the WCB, given the restructuring that will be 
going on at the WCB — and Cam Jackson’s report is out 
‘and the government will be considering the various 
options therein — is that employers, and specifically this 
employer, if they cannot get the concessions at the 
bargaining table, will look greater and greater to contract- 
ing out as a solution to lower their labour costs. Tradi- 
tionally, we know in the labour movement and we know 
in the New Democratic Party that contracting out means 
| savings brought on, for lack of a better term, the backs of 
‘the workers because they’re not traditionally unionized 
jobs with higher wages. Any savings that are accrued to 
the government and to the public at large are a result of 
a transfer of a higher-wage job to a lower-wage job. 
Again, this will lead to industrial strife because the 
workers at the WCB will simply not sit back and see 
their jobs contracted out, and with the change to Bill 7, 
the Labour Relations Act, successor rights do not attach 
automatically to those jobs so that the trade union won't 
exist any more and it is an incentive for people simply to 
walk out. It’s our submission that this aspect of the 
changes specifically — I think I’m out of time — should 
be repealed. 

Alternatively, if the government is not up to that task, 
it should consider making the changes in the aspect 
concerning greater conferring of rights specific, so that 
we might judge monetary rights against similar monetary 
rights or mixed rights against mixed rights or some sort 
of system for an adjudicator to balance those rights and 
obligations so that the parties involved in collective 
bargaining understand where the process is headed and 
have a greater certainty as to how their agreements, once 
they’re resolved, will actually be implemented. Other- 
wise, there will be a great flood of litigation to determine 
what greater conferral of rights under the act actually 
means. 

That ends our submission and if there’s any time for 
questions, we would appreciate it. 

The Chair: Thank you. There’s one minute and 45 
seconds left and since the last question was from the 
government side, Mr Hoy, if you have any questions. 

Mr Hoy: Thank you for your submission today. I 
chatted with a fellow the other day who thinks that 
Ontario might some day be open 24 hours a day, every 
day of the year. We’ll be working, working and working. 
In the absence of minimum standards and some other 
things that are happening, some by the wishes of the 
public — we are open seven days a week and Christmas 
and so on now — maybe this chap isn’t too far off and 
we will be commerce 24 hours a day, 365 days a year. 
Do you feel that the lack of any kind of a minimum 
standard could lead to at least a demand on people to 
work, we’ll say, excessively, whether they’re unionized 
or non-unionized? 

Mr Milanovic: I hope that individual doesn’t have to 
work 24 hours a day, 365 days a year, but it’s our view 
certainly that without a defined universal standard, that’s 
exactly what will happen. The committee should under- 
stand that there are very real implications of that. It 
means that people who tend to work more as a result of 


these changes traditionally have more industrial accidents, 
and that has an impact on this local particularly because 
they claim workers’ compensation. We may be creating 
a more unhealthy, more unsafe working environment and 
any savings realized through this process, this rationaliz- 
ation here under the Employment Standards Act and at 
the Workers’ Compensation Board, may in fact be eaten 
up by more and more claims because people are simply 
tired and have accidents at work because of that. I see 
this act as creating that incentive. 

The Chair: Thank you both for coming down and 
making your presentation before us here this afternoon. 
We appreciate it very much. 

My apologies to the government members. Actually, 
the last question before that had been Mr Christopher- 
son’s, so I am behind in my times. 

Mr Milanovic: Mr Chair, we have time to sit and 
answer government questions, if you so desire. 

The Chair: We’ll let you catch up with the next 
presenter. 

Mr Milanovic: I’ll be outside in the hall if you really 
want to know. 


ONTARIO HOTEL AND MOTEL ASSOCIATION 


The Chair: Our next presentation will be from the 
Ontario Hotel and Motel Association. Good afternoon, Mr 
Seiling. 

Mr Rod Seiling: My name is Rod Seiling. I want to 
thank you and your committee for the opportunity to 
appear before you today. I’m president of the Ontario 
Hotel and Motel Association and executive director of the 
Hotel Association of Metropolitan Toronto. Collectively, 
we’re the largest accommodation and hospitality associ- 
ation in the province, with over 1,000 members. 

Employment standards reform is important, and 
therefore we support the government’s initiative to fix it. 
Bill 49 is the first stage of this process and we look 
forward to the extensive consultation process that we 
understand will precede the introduction of the second 
stage of this reform package. 

What this bill does is help to relieve the complexity 
and time involved for all concerned. We would hope and 
suggest that ultimately all legislation and regulations 
related to work and employment will come under one act. 
This would be a forward step in bringing clarity and 
fairness to the workplace. 

Bill 49, in our estimation, and supported by our 
advisers, does not alter minimum employment standards 
in Ontario. What the legislation does is make technical 
changes to the act. These changes are aimed at improving 
administration and enforcement of employment standards, 
as well as reducing ambiguity and simplifying language. 
We also see this bill signalling a significant reduction in 
the government role in administering and enforcing the 
act. I might add that we also believe it will allow the 
ministry to utilize its resources on those it deems as 
important issues. 

Our analysis of the proposed changes is as follows: 

Act enforceable through collective agreements: The bill 
specifies that obligations under the act will be enforceable 
through collective agreements, as if the act were part of 
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the collective agreement. Employees covered by collec- 
tive agreements will not be permitted to file complaints 
under the act without the permission of the director. In 
essence, the grievance and arbitration procedure will 
replace enforcement through the administrative machinery 
of the act. Powers of arbitrators with respect to claims 
under the act will be expanded to include the powers of 
employment standards officers, adjudicators or referees 
under the act. 

Parallel proceedings in court and under the act pro- 
hibited: The bill prohibits an employee from commencing 
a wrongful dismissal action in court if he or she files a 
complaint claiming termination or severance pay under 
the act. Similarly, where an employee files a complaint 
under the act for wages owing, breach of the building 
services successor provisions or the benefit provisions of 
the act, a civil action seeking remedy for the same matter 
is prohibited. These restrictions apply even if the amount 
Owing exceeds the maximum for which an order can be 
made under the act. Civil actions are permitted, however, 
if the employee withdraws the employment standards 
complaint within two weeks after filing it. Parallel to the 
foregoing restrictions, an employee cannot initiate a 
complaint under the act for the specified matters if a civil 
action covering the same matter has been commenced. 
Effectively, the bill will require employees to choose 
whether to sue in court or to seek enforcement through 
the act. 

Increased flexibility for provision of greater benefits in 
contracts: The bill will make it easier for employers to 
establish that they have provided greater rights or benefits 
than are required by the act, and thus obtain exemption 
from certain provisions of the act. When a group of 
collective agreement provisions — for example, sever- 
ance pay, hours of work, overtime, public holidays and 
vacation — are considered together, rather than individ- 
ually as in the past, the collective agreement will prevail 
if it provides superior rights. In addition, statutory and 
regulatory provisions, as well as provisions in oral, 
express or implied contracts, will prevail over an employ- 
ment standard if they confer a greater right than is 
provided by the employment standard. 
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Service during pregnancy and parental leave: The bill 
requires the length of a employee’s pregnancy or parental 
leave to be included not only in determining seniority, as 
is required by the current act, but also in determining the 
length of service for all rights except for the completion 
of the probationary period. Thus, all rights in employment 
contracts that are service-driven will continue to accrue 
during the leave. All employers should review their 
contracts of employment — we support this — to deter- 
mine the impact this will have on their current 
employees. 

Vacations: The present vacation of at least two weeks 
upon completion of 12 months of employment is 
amended to apply whether or not the employment was 
active employment. The pay during such vacation must 
not be less than 4% of the wages, excluding vacation pay, 
earned by the employee in the 12 months for which the 
vacation is given. This clarifies and simplifies the exist- 
ing provisions in the act. 





Maximum amount of orders: Employment standards 
officers will not be permitted to make an order for an 
amount greater than $10,000 in respect of one employee, 
with the exception of orders relating to breach of the 
pregnancy and parental leave, lie detector, retail business 
holiday and garnishment provisions, and termination and 
severance pay in connection with breaches of such 
provisions. Arbitrators will not be subject to these 


restrictions. The bill provides for regulations prohibiting — 


officers from issuing orders below the level specified in 
the regulation. 
Collections: The bill sets out mechanisms for the 


director to use private collection agencies to collect — 


amounts Owing under the act. This will provide the 


ability to contract out a function that is now performed | 
within the ministry. Collectors will be authorized to agree — 
to compromises or settlements of claims if the person to | 


whom the money is owed agrees, provided that it is not 


less than 75%, or such other percentage as may be | 
prescribed, of the money to which the person is entitled, — 


unless the director approves otherwise. 
Compromise of rights under the act: Compromises or 


settlements respecting money owing under the act will be © 
binding once the money stipulated in the compromise or 
settlement is paid, unless the arrangement is entered into | 


as a result of fraud or coercion. In the current act there is 
very little ability to contract out of the act’s requirements. 
Employment standards officers will be given additional 
authority to settle complaints without making a prior 
finding of what wages are owing. 


Limitation periods: In a prosecution or proceeding | 


under the act, no person will be entitled to recover money 
that becomes due to the person more than six months 


before the facts upon which the prosecution or proceeding — 
is based first came to the knowledge of the director, | 
subject to certain exemptions. In the current act the 


limitation period is two years. 


Review of orders: An employment standards officer | 
will be deemed to have refused to issue an order if a. 


proceeding is not commenced within two years after the 
facts upon the refusal is based first came to the knowl- 
edge of the director. Employees may request a review of 


an order or a refusal to issue an order, in writing, within | 


45 days. The director has the discretion to extend this 
time limit in certain circumstances. Certain orders may be 
reviewed by way of hearing. In the case of employers, 
application for a hearing is dependent upon paying the 
wages and administrative costs required by the order. 

Administrative changes: Complaints under the act will 
be filed in either written or electronic form. Employment 
standards officers will be able to obtain copies of docu- 
ments kept in electronic form. Certain changes concern- 
ing the service of documents under the act are also made. 

In conclusion, we support Bill 49 as it signals a 
progressive change in employment standards in Ontario. 
It is not reducing minimum standards. We are not, I want 
to clarify, seeking a reduction in benefits. We are good 
employers and want to ensure our employees are treated 
fairly and receive all that is their due. 

I want to conclude, but I thought it was important that 
we go through our understanding of the act, given that 
we’ve seen so much rhetoric out there about what this 
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pill is or isn’t and want to be on the record as to what 
_ our understanding of the bill is. Thank you very much for 
this opportunity. 
__ The Chair: Thank you, Mr Seiling, and you’ve left us 
_a generous amount of time for questioning. To redress the 
imbalance, I’ll give two fourths of the time. Since we 
have eight minutes, we’ll have four minutes of question- 
_ing for government, two minutes to the Liberals and two 
minutes to the NDP. Satisfied? 
Mr O'Toole: Mr Seiling, I want to put on record 
respecting your presentation that you’ve clarified that in 
the section dealing with increased flexibility for provision 
of greater benefit in contract; I think it’s on page 3. 
You're clear there. It says that when they’re considered 
together, “rather than individually...the collective agree- 
ment will prevail if it provides superior rights.” The 
minister indicated this morning that this section of this 
bill would be moved to phase 2 of the review of the 
employment standards, but her intent was to ensure that 
the outcome of the collective bargaining process would 
ensure superior rights. If I was to read section 3, it says, 
“A collective agreement prevails over section 58 and 
parts IV, VI, VII and VIII of the act if the collective 
agreement confers greater rights...” That’s pretty straight- 
forward. What I’m trying to do is get on the record very 
clearly is that the minister’s intention and the govern- 
ment’s intention is to avoid the duplication and to 
empower the workplace participants — that’s the union 
and management — to come with the best adjustment to 
the working day, hours of work and other conditions as 
the changing world of work around us evolves. Is that 
kind of workplace empowerment something your industry 
is looking for? 

Mr Seiling: Very much so. We’re very pleased. I want 
to be very firm that we are not looking for a reduction in 
standards, nor would we support that, but we see this as 
a progressive step in allowing our employees to negotiate 
benefits on their terms. I make a point that because we’re 
in the service industry we have various times of the year 
where things are very busy or slow, and right now we 
can’t give things legally to employees who'd like to have 
them. Under this bill we are able to bring some flexibil- 
ity, keep our people employed full-time and give them a 
better living in our view and yet maintain the service to 
our customers, because without customers none of us has 
a business, nor do employees have jobs. 

Mr O’Toole: The point I’m trying to make is that 
whether it’s in the computer electronics area or the 
libraries, as we know, through technology the world of 
work and use of recreation time and leisure time and the 
whole standard of living are certainly not what they were 
some 20 years ago. This act needs to be reviewed to 
allow the workplace participants to be the deciders of the 
balance in the workplace. I think that’s a reasonable 
expectation and I think that’s the intent of the minister. 
I’ve heard you say the same thing, so thank you for that 
response. 

Mr Tascona: Thanks very much for your presentation, 
Mr Seiling. I note under the maximum amount of 
orders —I want to get your opinion on this — with 
respect to the cap of $10,000, this does not apply with 
respect to termination and severance pay if it goes over 
the cap. What do you think about that? 


Mr Seiling: Given today’s times, it’s fair and reason- 
able, but again, one of the things that we’re most pleased 
about is that this bill seems to end what I would call 
some of the double jeopardy where, “If we’re not suc- 
cessful here we’ll go there, and if we’re not successful 
there we’ll go there.” An employer is on the hook for 
years upon years in not knowing where they are, and so 
is the employee. We think it’s not fair to either side to be 
playing this game of double jeopardy. If you have a 
problem and it’s a real problem for both sides, it should 
be dealt with at one place or another. You can’t go 
fishing and, “If the fishing’s better in this hole than the 
other hole, we’ll keep on moving till we find a bite.” 

Mr Tascona: That’s been your experience, that it has 
been double jeopardy with termination and severance pay 
claims? 

Mr Seiling: It has been. It’s unfortunate that I’m 
unable to bring with me an associate who is head of 
our — we have a sister organization called the Human 
Resources Professional Association, and one of their 
biggest complaints is that they’re tied up in red tape and 
regulatory dealing with these issues. If it’s not dealt with 
in one, then they go someplace else and then they go 
someplace else. They believe they dealt with it fairly and 
they want some balance back in the system and say, “We 
want to deal up front.” Certainly there always will be a 
bad apple somewhere, but we believe that 99.99% of all 
the people we represent are good employers. They want 
to resolve it fairly one time and one time only, and they 
want to make sure it’s done in a just and fair way. 

Mr Tascona: What would you think about electronic 
filing of payment of orders to pay? 

Mr Seiling: The way the world is moving, you can 
now file your income tax that way, and as the world goes 
forward more and more people are going to be doing 
things electronically. It will become a way of life. I think 
that as this act is revised we should be looking more 
towards the future, not towards the past. 

Mr Tascona: Would that be the same with respect to 
filing an appeal to order to pay? 

Mr Seiling: I don’t see a problem, but again, I believe 
at some point along the way, if someone needs to see a 
person, that should be there, but I don’t believe we 
should impede it by saying you can’t do it. As I said, it’s 
progressive and we should be looking to where the world 
is going, not to where we’ve been. 

Mr Hoy: Thank you for your presentation. I would 
agree that probably most employers are law-abiding and 
socially responsible people, but for those who are not I 
want to talk about the limitation period. It was suggested 
today more than once that the six months is actually too 
short for people to move from one workplace to another 
because of reprisals if they were to start an action within 
the six-month period rather than the two years. Do you 
have any consideration for that in mind, an opinion? 
1600 

Mr Seiling: I don’t see it as a problem because I think 
that in today’s world moving from one job to another iS 
accepted. In days gone by where you started with a 
company and worked all your life with a firm, when you 
changed jobs there was always something untoward that 
had happened. That’s not the case today. 
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I think the only time there is a problem is if there’s 
been fraud or something untoward happen in the 
workplace where somebody may be trying to hide 
something. But I don’t believe in today’s workplace, from 
the employer or the employee side, that changing jobs is 
a problem. If you’ve got a problem, surely in six months 
you know whether you’ve been done in or aggrieved or 
not satisfied and will take appropriate steps. 

Mr Christopherson: Thank you for your presentation. 
It’s good to see you again. I was interested in your 
statement, fourth paragraph of the first page, where you 
state that in your estimation the bill “does not alter 
minimum employment standards in Ontario.” 

I was wondering and I’d like to hear how you feel that 
putting a cap on the maximum amount to claim, as well 
as a minimum threshold to cross, and reducing from two 
years to six months the time period in which a worker 
can make a claim is not losing a benefit. Whether or not 
you agree that it’s a benefit that should be lost for 
whatever reason, I just don’t understand the common- 
sense thinking that there is now a cap and a minimum 
threshold and a reduced time period where there wasn’t 
one before and yet you’re comfortable saying you don’t 
think this alters minimum employment standards. Could 
you help me understand that? 

Mr Seiling: I don’t profess to be a total expert in this 
area, but we’ve had people who are experts in this area 
look at it and I am, I guess, restating what these people 
have told us. I can only restate what I’ve said, that we do 
not believe this bill represents a reduction in minimum 
standards. 

Mr Christopherson: I wasn’t playing technical legal 
gymnastics. 

Mr Seiling: I understand that. 

Mr Christopherson: I’m not a lawyer either. I was 
merely asking just from a commonsense point of view 
that if you looked at this and there’s a cap where there 
didn’t used to be one and you have to cross a threshold 
where you didn’t before and you’ ve lost a year and a half 
in a time period that you once had, how that could not be 
construed in some way or another as some kind of 
minimum right lost. 

Mr Seiling: As Mr Tascona was just saying, you can 
go to a threshold in court. I think there are ways and 
means to recover those things. As I said earlier, I don’t 
believe anyone today wouldn’t know within six months 
whether they have a case. You can go over the $10,000 
limit in court, so I don’t think anything’s been taken 
away from you. I go back to what I said: We do not 
believe this bill represents a reduction in minimum 
standards. 

Mr Christopherson: Do you think the bill is going to 
make a difference to you and your colleagues in the 
industry? 

Mr Seiling: We think it will make a progressive step 
forward, not just for the businesses we represent but our 
employees as well, because it’s going to give us flexibil- 
ity to allow us to offer our people better employment. 
Hopefully we’ll see where we’ll be able to give them the 
things that they want to have at times and periods when 
we'll be allowed to give it to them, have them work 
when they want to work and when we need them to 


work. It’s going to give us flexibility to deal with those: 
things and is something we need to be able to deliver’ 


service to our customers. 


Mr Christopherson: How do you think you would | 


square that with the minister who’s said that these are | 


only minor housekeeping changes? If you feel it’s going | 


to make a big difference, and there are people who think 
those differences are very controversial, how does that 


Square with the minister saying these are only minor’ 


housekeeping changes? 
Mr Seiling: We believe these are minor in the sense 


that we believe the discussion paper coming will shed — 


greater light and greater flexibility and reforms, because 
this bill represents what the workplace was, not what it is 
today and where it will be in the future. 


Mr Christopherson: I disagree with most of it, but I 


appreciate the dialogue. 


The Chair: Thank you, Mr Christopherson. We're | 
over our time. Thank you again, Mr Seiling. We appreci- | 
ate you coming and making a presentation here this | 


afternoon. 
Mr Seiling: Thank you. 


The Chair: Is there anyone here from the Canadian | 


Union of Public Employees, Local 136? I didn’t think | 


anyone had checked in. 


UNION OF NEEDLETRADES, 
INDUSTRIAL AND TEXTILE EMPLOYEES 


The Chair: In the absence of that local, the next group — 


will be the Ontario joint council, the Union of Needle- | 


trades, Industrial and Textile Employees. Good afternoon 
to you both. 
Ms Pat Sullivan: Good afternoon. 


The Chair: We have 15 minutes for you to use as you | 
see fit, divided between presentation and question-and- 
answer. I wonder if you might introduce yourself for the 


benefit of Hansard, please. 


Ms Sullivan: My name is Pat Sullivan. I’m the 


Ontario director of the Ontario joint council of the Union 
of Needletrades, Industrial and Textile Employees. The 
result of that union is from a merger of the former 
International Ladies’ Garment Workers’ Union and the 
Amalgamated Clothing and Textile Workers Union. We 
merged last July 1 and we’re now one union. 


With me is David St Louis, the assistant to the direc- — 


tor. We have made copies available to the committee of 


our submission, so I don’t want to read through it and © 
take up the 15 minutes. It would probably take longer | 


than 15 minutes if you wanted to read through it. 

I want to address the issues and the concerns affecting 
the membership that I represent, primarily in the clothing 
industry. Coming before government committees in the 


past, with the changes in the labour laws that have been — 


before us in the last year, this is just another stage of 
taking away rights from workers who really need the type 
of legislation we’ve had and to be able to improve on 
what’s there. I think these are regressive changes to this 
legislation. Although I’ve heard the minister say that this 
is just slight housekeeping, that it’s not really cleaning 
out and making major changes to the legislation, if I did 
housekeeping in a manner like this I might as well move 
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‘because there wouldn’t be anything left in the house. 
That really greatly concerns me. 

- JT understand also that the minister made an announce- 
‘ment this morning that some of the provisions that were 
part of the housekeeping had been removed, but they’re 
not gone and that concerns me also. I think it’s just a plot 
of the government to look like it’s making some changes 
because of the presentations coming before the commit- 
‘tee. She also states that this will come under the much 
larger review of the employment standards, and that gets 
your hair up on your back. If this is only housekeeping, 
‘these changes, and there’s going to be a much larger 
‘review, what the heck is going to happen to the working 
people in this province? 

If we go to the clothing workers in this city and this 

“province who have been badly hit by everything that’s 
going on, whether it be trade, free trade, NAFTA, you're 
starting to see the reoccurrence — whether industry wants 
to recognize or accept that there are sweatshops in this 
province, it’s only going to create a bigger landslide of 
sweatshops. When you start to regress what they have 
under the minimum, bare standards and allow opportun- 
ities for employers then to reduce that, you’re going to 
create much more of a sweatshop environment where 
workers have no rights. 

In the past, up to five, eight years ago, you had people 
in this industry who were making good wages, who were 
getting up to $10, $12 an hour working under piecework, 
which is really pushing them with the old carrot, and 
working hard, primarily women, primarily immigrant 
workers. It also now seems to be the start-off point for 
students and youth getting into jobs. With the lack of 
jobs out there, there seem to always be jobs in this area. 

We have plant closure after plant closure. In this 
industry you go through bankruptcies and then they open 
up a couple of blocks away under a new name, hire new 
employees with no collective agreements, just down to 
the minimum rights under the act. If you start to erode 
that act, people are going to work in worse conditions 
than we’re getting in the Third World countries. 

Then they’re going to start to take off their vacations 
and their holidays. We have plants now even with union 
contracts where they’re being forced to work more than 
40 hours under their collective agreements. It’s manda- 
tory overtime even though the contracts say it isn’t. The 
employer will come to you as a representative and say, 
“Unless we get some major concessions here, we need to 
have 45-hour work weeks, we have to have mandatory 
overtime.” If you give them licence to do this under 
changes to the act, it doesn’t take very much to see what 
is going to happen out there. 

Seniority provisions for the people who have worked 
for these employers will mean absolutely nothing. 
They’re going to have to work longer and harder. When 
you’re working under a piecework system, for those who 
have had any experience with it, an eight-hour day 
becomes a very extreme, hard day. 

I’m not concerned about GM, Ford and Chrysler to the 
same degree as I am about people working in textile and 
clothing mills because a lot of those employers are 
paying big and larger wages. They’re not going to have 
a lot of impact and utilize the changes coming out under 


the Employment Standards Act to the same degree as 
small employers, singular industry employers who are 
going to take advantage of it. 

Every day in my working life I have to deal with 
employers who are saying: ““We’ve got to be competitive. 
We can’t compete with offshore. We can’t compete with 
the south. We’re going to have to defer wage increases 
that you’ve got. We need a 5%, 10% rollback in wages.” 
These people in this industry, to the largest degree, are 
making less money today than they were eight years ago 
because of giving back. Now when you give them licence 
under the Employment Standards Act to be able to do 
that, it’s going to be a hayride. 
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I haven’t heard one worker in this province come out 
and support the changes under the Employment Standards 
Act, whether they’re in a unionized workplace or a non- 
union workplace. It’s seen as something that’s going to 
be an advantage for employers and a disadvantage for 
workers. 

I think the government is going to have to very 
seriously sit back and look at what is going to happen. 
You’re going to drive more of the economy to home 
workers, who are not covered by any legislation to any 
certain degree in this province, and it’s going to be 
opened up for anybody. It’ll become like a right-to-work 
state in the south of the United States, where you have an 
opportunity to work and work for whatever wages that 
you can get out of the employer. That scares me. I think 
the province of Ontario is a strong province, always been 
seen and recognized as the place where business wanted 
to be, and to give business and industry the opportunity 
take our standards a lot lower is a crime for the working 
people in this province. 

I probably could go on for a couple days, but if 
anybody has any questions that they’d like to put to 
me — 

The Chair: Thank you very much. You’ve left us just 
over seven and a half minutes, so two and a half minutes 
per caucus. Mr Tascona had his hand up first, and then 
Mr O'Toole. 

Mr Tascona: Thank you for your presentation. I just 
have a question to raise with you. Presently, two thirds of 
the orders to pay, which is a situation where the employ- 
ment standards officer has found a violation of the act 
and requires the employer to pay, go uncollected. 

Now, for 67% of the employers that fail to pay, it’s 
because of insolvent situations — in other words, bank- 
ruptcy. One area that we don’t have jurisdiction in is 
bankruptcy protection. Certainly there’s been talk that the 
bankruptcy laws should be strengthened to protect 
workers in those situations, and I put it to you, what can 
we do in terms of trying to increase those percentages? 
We’re basically limited in what we can do with respect 
to bankruptcy. We can’t pay for the federal government 
continuing not to protect workers under bankruptcy laws 
and we think it’s a little unfair for us to be asked to do 
things that the federal government should basically be 
enforcing. ; 

I just want to get your comments and what you think 
should be done with respect to insolvent employers. If 
two thirds of the statistics are that we can't collect 
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because they’re insolvent, what can we do in those 
situations? What have you, as a union, done in the federal 
area with respect to bankruptcy? 

Ms Sullivan: I think sometimes in dealing with a 
bankruptcy, no matter what you do, the doors are closed, 
the ears are closed. Nobody wants to listen to the bank- 
ruptcy. They’re more in line in dealing with the 
employers who are continuing the business. 

I definitely believe there has to be something done 
about bankruptcy. We have gone before government, we 
have gone before whatever avenue we’ve had, where 
we’ve known for a fact a company has declared bank- 
ruptcy and opened up and probably not lost one day of 
business. So I think there’s got to be some more scrutiny. 
I think there’s got to be some accountability by an 
employer before they can declare bankruptcy. You’ ve got 
the chapter 12, and I’m not totally sure how it works, in 
the United States, but at least there’s a process if a 
company is going to declare bankruptcy that they’ve got 
to make the government aware. 

I don’t see why the province can’t do it, that it has to 
be back on the feds. There’s got to be some process. An 
employer just can’t come in and put the notice on the 
door and say, “We’re out of business.” There’s got to be 
some accountability working with the government, and if 
there’s a union there, working with the union or some 
workers’ representatives before they can actually come 
out and say the business is gone, because in a lot of the 
cases, especially in the apparel industry, that’s not the 
case. They either will get out of business and become a 
contractor, they will work it out of home workers. There 
are a lot of scenarios out there and you don’t have to be 
a brain trooper out there to be able to figure out what’s 
going down. It’s easy enough to track to find where they 
are. 

Mr Tascona: I know. 

Ms Sullivan: Whether the government has some 
committee meetings to sit down and try and put some- 
thing together — there’s been enough history of bank- 
ruptcies and experiences that we’ve been through on why 
it’s worked and why it hasn’t worked, that we could do 
something. I don’t think it’s my issue to be able to try 
and resolve it today, because I’d only be one person with 
one opinion who’s been facing different types of bank- 
ruptcies, but I think there’s got to be some responsibility 
under the province. 

Mr Tascona: That is a problem in your industry. 

Ms Sullivan: It’s a major problem within our industry, 
but I wouldn’t want to sit there and say to them, “Swal- 


low the changes in the Employment Standards Act and. 


we'll try and see if we can do something with bank- 
ruptcy.” Bankruptcy is not the only problem, because by 
changes of the different types of employment standards 
legislation, bankruptcies won’t be quite so bad now 
because you’ve got a licence to do whatever you want 
anyway. 

Mr Tascona: Let’s just get back to this. 

Ms Sullivan: I don’t want to mix the two together. I 
think bankruptcies is a different issue that employment 
standards. 

Mr Tascona: I’1l just raise one thing, though. There 
have been situations with respect to employers that shut 
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down and the next day they open up. That happens in— 


your industry. But recently there was a decision where 
the directors of the company that did that were pros- 


ecuted by the provincial government. Unfortunately it | 


took them about four years to prosecute, and meanwhile 


| 


they had operated another sweatshop and were operating 


somewhere else. If there was strength in the bankruptcy, 
we could protect the workers and that wouldn’t happen, 


especially when you have the statistics that we can’t. 


enforce the orders to pay because they just shut down and 
then they act somewhere else. 

Mr O’Toole: Just one or two points to reinforce that, 
Would you agree that there are indeed a few improve- 
ments in this current piece of legislation? I would point 


out to you that payment on termination has been 
tightened up to be paid in seven days. There are also | 
provisions for a minimum of two weeks’ vacation and | 


protection for parental and pregnancy leave, and there are 


other collection provisions which we know today is in| 


failure. Those administrative changes are indeed in favour 
of the worker. So do you recognize there are some? That 
has pretty much been stated by most of the presenters _ 


today. 


I also want to just question you for a moment, and I _ 


fully agree with many of the comments you’ve made, that 
indeed there is a lack of jobs today. I’m somewhat 


educated in labour economics and I just wonder, do you | 
think there are, because of globalization, things that are | 


perhaps beyond the control of the Ontario govern- 
ment — I’ve certainly been here a year, but globalization 
and those issues, are they not impinging on your particu- 
lar workplace? When I look at every label on every 
garment, you're really under siege from more than just 
the Ontario government. What kind of creative sugges- 
tions do you have that we should be listening to? 


Ms Sullivan: I think the experience we’ve had as a 


union and representing workers is that we have sat there 


and worked with employers at the table recognizing that © 


you can’t just come back and say, “You can’t make any 
changes.” We understand globalization and being com- 
petitive, but we’ve been able to sit down with the more 
progressive employers, understanding that new technol- 
ogies are going to be very important to this industry, to 
work out how we’re going to work on quality or different 


issues like that. We’ve been very successful with some of _ 


the employers in doing that, and I think that’s the route 
that we have to go. 

You can’t have blinders on and say, “Globalization 
may be going on and it may have impact on our indus- 
try,” and refuse to accept it. You have to work with it. 
But I think you have to have the opportunity to be able 
to do that. Making these types of changes to the legisla- 
tion doesn’t do that. I think we had it working over the 
last number of years in committees and you’re starting to 
see more and more of those being eroded, where you had 
participation, and I sit on several of those committees 
where it’s made up of government, business and unions. 

I’m working through a lot of the issues for a lot of the 
industries, because we don’t just represent the apparel 
industry, we have the textile and we have chemicals and 
plastics and stuff like that, other industries. We sit on 
these committees and work it through. Unfortunately, 
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since the change to this government, we’re seeing all 
- these committee works just slowly eroding. The participa- 
tion level is just not there; the heart of it is gone. It’s 
because there’s no sense in me talking to the business 
side. It doesn’t matter which side you’re talking to. We 
talk to the government representatives on there and they 
say: “We don’t know how long this is going to survive. 
We don’t know whether this is going to have any impact 
any more.” So we meet with no meaning because nobody 
knows what kind of life is going to be there. 
We sat with a lot of the manufacturers that we repre- 
sent, saying, “This is good.” It gives us an opportunity to 
take it back to the whole base. 
Mr Hoy: Thank you for being here today. In your 
conclusion, you say that our wages and benefits do not 
greatly exceed the minimum standards as it is. You did 
say in your verbal submission that there was a time when 
on average, if people worked very hard, they could get 
between $10 and $12 an hour. Now you say the wages 
and benefits don’t exceed the minimum standards. What’s 
happening? 

Ms Sullivan: What is happening in a lot of cases is 
that the employers come to you and say, “We no longer 
can pay the type of money that we’re paying because of 
globalization and competing with other countries or the 
United States and be able to keep out there and bid on 
the orders.” A lot of them are saying if they can’t get 
into the American economy, they’re not going to survive. 
We know which companies are surviving and which ones 
aren’t, what they’re making for the US market. But 
they’ve got to be able to compete and to compete, 
number one, is the quality, which is never usually an 
issue. They always say, coming from any side of the 
border, that Canadian quality is very good. 
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The problem is the wages, the benefits. They’ll come 
to you and say, “We can no longer continue to pay the 
dental,” and if they’re not in the luxury of being part of 
our benefit plan or our pension plan, those employers are 
saying: “We no longer can pay for the benefits. We can’t 
do the pension contributions any more that we’re doing. 
We can’t keep paying the high wages. We have to drop 
the base rates.” They want a 6% or 10% rollback on 
wages. 

After a while of losing your benefits — they’re slowly 
being eroded, your dental is now gone because they can’t 
afford to keep paying the premiums — then the only 
thing they have left to attack is taking away the wage 
rates. It’s getting lower and lower and lower, so now 
they’re making just $7 or $7.50 an hour, and then they 
exploit them because you don’t get the overtime any 
more because they send you home. 

You start making a lot of piecework and your money 
gets up, they send you home for a day, and then it’s 
calculated on a weekly basis. If you’re unfortunate to be 
in that situation and you’ve worked at 115% all that 
week, you go home and lose a day’s pay, you lose your 
percentage that you’re making, and try to negotiate or get 
those things back with the employer where your piece- 
work is calculated on a daily basis so you don’t lose it if 
you’re doing overtime and stuff. They’re just constantly 
at you. 


A collective agreement even now is hard because if 
you have a three-year collective agreement, it doesn’t 
stop the employer from coming to you and saying: 
‘“We’ve got problems. We need your help.” You either 
say, “No, go away. We’ve got a collective agreement and 
you’re going to honour it,” or you sit down with a 
committee of workers in the workplace and see if you 
can work it out. They want to keep working. 

But the company doesn’t hear the same complaints that 
we’re hearing all the time, saying, “I can’t work overtime 
any more because I’ve got another job that I do in the 
evening, because my wages have dropped,” especially 
when you’ ve got a lot of women, single parents and stuff 
like this. They’re going from one job to a full-time job 
working an afternoon shift. We have some working 
midnight shifts going right into a day shift. People can’t 
work 16 hours straight like that and keep going to 
maintain a standard of living, to be able to provide for 
their families. So it’s becoming very difficult. You’re 
always at the company’s mercy because the threat is 
always there, “If we don’t get what we need, we’re going 
to shut down.” 

Mr Christopherson: Thank you, Pat and David, for an 
excellent presentation. I think it’s interesting that the 
government members continue as the day rolls on to talk 
about the federal government vis-a-vis bankruptcy 
legislation when there already was a very progressive 
piece of legislation in place under the wage protection 
plan that provided, for the first time ever, as a result of 
our government’s initiatives based on lobbying from the 
labour movement, the very thing that they were talking 
about here today and asking you, “What are you doing 
about it?” that provided workers with an opportunity to 
have severance and termination pay and wages paid and 
vacation that was due them in the case of a bankruptcy. 

It was this government, under Bill 7, which they didn’t 
run on — there was no mandate to do that — that gutted 
that very program. So I find it quite hypocritical that 
anyone would suggest that the unions have been less than 
responsible to their members on the issue of lobbying the 
federal government when there already was a very 
positive, progressive piece of legislation that you helped 
bring about in the province of Ontario and that they 
gutted. 

I also would like to turn to an issue that was raised 
earlier in the day about the whole issue of sweatshops 
and what’s happening with garment workers. Given time 
limitations, I didn’t get a chance to ask the question of 
them, so I’d like to pose it to you. We've seen in the 
States the whole issue around — what’s that woman’s 
name? 

Ms Sullivan: Kathie Lee. 

Mr Christopherson: There’s been a focus down there 
and your union’s been active in making this a big issue 
in the States. How big and to what extent do we have 
those kinds of sweatshops here in Ontario, in your 
opinion? 

Ms Sullivan: If you go back to the basis of LA, where 
they had the whole big experience where they had the 18 
or something women who were basically kept in a 
basement in LA, that is going on here. Maybe not as 
prominent, but you will hear about it. They’re out there. 
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We talk to these workers on a fairly regular basis from 
our union. A lot of them are immigrants, probably almost 
100% immigrant workers. They’re afraid they’re going to 
get deported or they’re not going to be able to get any 
work because of language barriers or their children and 
stuff like this. So it’s pretty much underground, but it’s 
there. 

We raised these issues when we came before the 
government on the whole issue of home workers and I 
think on the health and safety. I think every issue that’s 
come before any committee of the government over the 
last number of years, with the NDP government, with the 
Liberals and now with the Tories, that’s always been an 
issue that’s there. 

I think it’s becoming bigger and I think you’re going 
to probably start to see companies within this province 
start to come out. We’re not only doing it with Kathie 
Lee, we’re doing it with Disney World, which is now 
doing stuff in Haiti, paying them 38 cents a day and 
exploiting the women and the children and stuff like this, 
and I think you’re going to start to see some stuff coming 
out in this province. It’s there, it’s not going to go away 
as long as they turn an eye to it. There’s a lot. 

I talked to one manufacturer who went into a factory 
with no windows, no doors, and there were just machines 
you wouldn’t believe in there and people working in 
there, and it was one of our manufacturers. If that’s not 
an underground movement in there, I’d be surprised. It 
was through a wife’s business that he was in there 
looking at purchasing and stumbled on this place going 
down a long laneway. He said this was just a huge 
building that you would have thought was empty until 
you got inside. 

I think it’s very much alive and I think it’s growing. 
Probably in just a matter of time what you’re seeing with 
Kathie Lee and all the other issues down south of the 
border, and what we’re doing here is to bring the mess- 
age up to this province that it’s going to start to happen 
here. 

The Chair: Thank you very much. We appreciate your 
taking the time to make a presentation before us here 
today. 


CANADIAN UNION OF PUBLIC EMPLOYEES, 
LOCAL 815 


The Chair: Our next group up is the Canadian Union 
of Public Employees, Local 815. We have 15 minutes to 
be used as you see fit. 

Ms Gayle Long: I’m Gayle Long and I’m representing 
Local 815, along with my local, Local 3252. We’re all 
hospital workers in CUPE. I’m here to make a plea of 
careful thought and consideration of the changes about to 
be made in the Employment Standards Act, to be called 
the Employment Standards Improvement Act. I cannot 
help but see this act as a step backwards, even prior to 
those accomplished in the early 1990s. At a time of 
restructuring in the public service sector, I cannot help 
but feel the government has misused its power against the 
right to protect the minimum standards of working 


conditions for employees by eroding the Employment 
Standards Act. 


If this definitely was going to be an improvement act, 
there should be an increase in the base wage as the cost 
of living has increased and now rent controls have been) 
taken off; also, there is the fact that Hydro may soon be: 
sold off and then our power is out of our control com- 
pletely. Our cost of food is also going up as our dollar is 
diminishing in other countries. 

As for the part-time hours, I believe we should have a. 
standard 24-hour part-time hour work and after that, 
anything over 24 hours should be called full-time, as 
many employers are using part-time workers in order to’ 
diminish the payment. I also believe it is time we opened 
our eyes and gave benefits to part-time employees. Many. 
employees, especially those in non-unionized workplaces, 
have a need for vacation and protection also. There seems 
to be no definite protection there unless you do increase. 
these basic ideas of employment standards. 

Control of moneys by collection agencies is completely. 
out of whack. These have a self-interest and self-motivat- 
ing idea. There is no reason that the government could. 
not collect moneys owed to workers by charging those. 
employers who have gone against the rules and regula-. 
tions of the Employment Standards Act. This should not. 
be a burden on the government but a burden on the: 
employer who has broken the law of the Employment 
Standards Act. 

Employees will have a more difficult time getting 
moneys owed them and never receive full redress as the 
cost of going to these private agencies will take away 
some of their money. Also, anything over $10,000, they | 
will have to go a civil court, and many of these’ 
employees would not be able to afford this. Employees | 
should be recouping their money by a commitment made. 
by the government. There is no recall. Many — I’ve done. 
this all at the last minute. Can you tell? | 

I’m going to go back to the fact that employees now. 
have only six months to file against an employer. This is 
unreasonable. The government will then have two years. 
to investigate the claim, and then they have two more 
years in order to secure the money, at that time asking © 
them to go to a collection agency in order to receive the. 
money. Also, it’s a fact that moneys under a certain. 
amount, maybe $100, maybe $200, will go to Small. 
Claims Court. This will also cost the government money | 
and it’s not a fair way to do it. 

1630 
You, the government, with the passing of this act, will | 


give the employer the instrument so that private com-— 
panies paying the minimum wage and having substandard 
working conditions can accelerate the practice of con- 


tracting out unionized work, not giving concessions, those 
unions who will not give concessions to the new mini- 
mum standard. The unions in the past years have given 
away increases in salary instead for the protection of 
better working conditions and job protection. Now you’ re 
wanting to take these things away. 


Already workers are under the stress of the threat of | 


losing their jobs, as well as the burden of being over- 
worked, since employees are not being replaced if they’re 


off sick, as part of cost restraints. As well, only a percent — 


of employees on vacation are being replaced. Now you 


are allowing the employer to have employees work more 


hours without paying them overtime. 
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_ Employees are under the pressure of being reminded 
‘by employers that there are thousands of people out there 
willing to do their job, and with the abundance of unem- 
ployed plus the threat of workfare, this is causing a great 
deal more stress. Non-unionized workers are finding their 
work is being contracted out over the past years or they 
are being laid off and they are being rehired in the same 
workplace by a private company at a reduced rate of 
wages. This is not fair. 

_ T’ve had several people come to me to ask for help and 
information. They are not hospital workers. They are a 
young man who worked for a lawn care company. His 
‘employer gave him three paycheques, each one being an 
‘NSF cheque. He now has to wait 14 days for this cheque 
to go through his bank in order to see if it is NSF or not. 
A driveway paver for the summer had his pay held three 
weeks. It was one week holdback and two weeks in 
advance before he gets paid. He was then laid off and 
‘received no money. The same thing happened to a young 
‘man who works snow removal. There is also a young 
-woman who came to me who worked in a doughnut shop. 
‘She worked three weeks and was told she was on train- 
ing. Afterwards, she was told she was not to be paid 
during this training time and they didn’t need her. 

At a work clearance warehouse, a young woman came 
to me telling me of how everyone was a boss and she 
would be in trouble continually because this boss would 
tell her one thing, another boss would tell her another 
thing. At the end of it all, just simple clearance house 
gossip got her fired. She had nowhere to turn. She 
figured if she made too much fuss, she would be elimin- 
ated from ever working in a decent job again. She’s been 
unemployed for two years and has three children. 

All of these people have been too afraid to go forward, 
except for one young man who worked in a fast food 
franchise and worked in unsafe conditions when they 
used insecticides to get rid of bugs. He informed employ- 
ment standards about this practice. Two weeks later he 
was given sick pay and was eliminated from his job. 

The employees you will affect by these changes in the 
act are the most vulnerable. They are also the voters and 
taxpayers of this province. The changes seem to benefit 
the employer only and erode the protection to the 
employees. This is the open door to private companies 
having lower wages and taking advantage during this 
time in an oppressed job market. Please think twice about 
making these changes. This will not help the job market 
or the employees. It will only widen the gap between the 
rich and poor. 

Thank you for your time. 

The Chair: Thank you very much. That leaves us 
exactly six minutes, so we’ll go two minutes per and 
we’ ll start with the government. 

Mr O’Toole: Thank you very much for your presenta- 
tion. It seems that you gave it a fair amount of personal 
thought, and I commend you for that. 

You mentioned stress, and you’re right. The world of 
work, as I see it, is changing. It’s changing for a number 
of reasons: workers’ habits, individuals, the market, a 
number of factors really. 

I just want to bring a couple of points to bear, that 
today the collection system under the Employment 


Standards Act is not working. Less than 25% of the 
judgements are actually collected, for a variety of rea- 
sons, so the system is really broken. Those who have 
been waiting — and the litigation process itself is bogged 
down, so the system itself is broken. 

Another point that’s important to think about is that 
96% of the cases, when you’re looking at the limitations 
which you were talking about, are under $10,000, and I 
think it’s important to quickly get the parties together to 
get a solution as quickly as possible, which leads to the 
six-month period. If more people came forward as 
opposed to delaying it, the director can then bring 
subsequent claims, or the officer can bring claims, from 
other persons who may be in violation. So the quicker 
you bring these things to bear — I think there are a lot of 
very progressive changes that are long overdue. 

I would ask you one question. Do you think the 
Employment Standards Act should go through a full 
hearing and full discussions, part 2 that was referred to 
by the minister? 

Ms Long: I believe a full investigation, full discussion, 
should be made, including those people who best know 
the workforce. If we’re talking to — I don’t even know. 
Speaking to you, I don’t know if I’m talking to closed 
ears, if we have an open ear and an honest opinion of 
people wanting to hear what employees and employers 
have to say. The only way it will work is if we all work 
hand in hand. As long as somebody is making the 
decision and forcing it on employees, it will not work. 
Employees can be cornered so far, and then they will 
stand up and fight back. 

Mr Hoy: Thank you for your presentation. Would you 
agree that having minimum standards as it applies to 
wages, minimum wages, has probably enhanced the 
quality of life in Ontario and has attracted people to the 
province? 

Ms Long: I believe the minimum standards would be 
okay except for the fact that, depending on where you 
live in Ontario, the cost of living has gotten out of hand, 
and I don’t find your standards are going to be all that 
much better. I know people are working longer, harder. 
Being in the health care sector, I see the cost of what is 
happening in the public: family breakdown, the emotional 
stress on families. It is becoming a growing concern. As 
we’re cutting back on mental health, we’re finding the 
stress out there is enormous. 

Mr Hoy: My point would be, though, that if the 
minimum wage was lowered, that stress and those things 
that you’re talking about would be more severe. 

Ms Long: Would definitely grow. We are already 
seeing the breakdowns in families. 

1640 

Mr Christopherson: Thank you for your presentation. 
Government members are talking sometimes, some of 
them, about the possibility of a broader review of the 
Employment Standards Act, and they’ve asked a number 
of people if they think that’s important or worth doing or 
if there would be interest. 

I’d like to ask you whether, since they’re already going 
to do that in their own way — it’s probably not a way 
that we’re going to be real comfortable with, but they 
have the majority government. Do you think that not just 
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the part about flexible standards but that all of the 
proposals in Bill 49 save and except the two or three 
items that really and truly are clarifications and are 
improvements — and that’s it; there are two or three that 
really are minor housekeeping, that are improvements, 
and nobody’s questioning that. Every union rep and 
community worker who’s come in here so far has 
acknowledged that. But would you feel that the rest of 
Bill 49 should be put over to such a review rather than 
rushing this through? 

Ms Long: Definitely. If you rush it through, it’ll cost 
you more in the long run for the fighting back that will 
happen afterwards. I think also that you will see unions 
take maybe an unfriendly opinion to the government. 

I have relatives on the wall out here who are former 
MPPs for the Progressive Conservative Party and I think 
they would cry at what’s being done. They were strong 
believers in labour’s rights and on human rights, and I 
think we’re seeing it being eroded this time very drasti- 
cally. 

Mr Christopherson: Is it fair to say too that if there 
were such a review, that contrary to the government 
calling this — I mean, it truly is insulting that the name 
of this act is An Act to improve the Employment Stan- 
dards Act. It’s insulting to suggest that that’s the name of 
this. But if you were to agree to a broader review in 
terms of improvements, would they be the sort of things 
that the government’s contained here in Bill 49, or might 
they be some other things? 

Ms Long: They would be some of the things I had 
listed below when I made my statement. I don’t know if 
you picked up on them or not, but definitely to me this 
is a private industry takeover act as far as I can see. 

The Chair: Thank you very much. We appreciate your 
presentation before us today. 


ONTARIO SECONDARY SCHOOL 
TEACHERS’ FEDERATION 


The Chair: The next group up will be the Ontario 
Secondary School Teachers’ Federation, Ms Wright and 
Mr French. Good afternoon to you both. We have 15 
minutes for you to divide as you see fit between presenta- 
tion and question and answer. 

Ms Pat Wright: My name is Pat Wright. I’m an 
executive officer for the Ontario Secondary School 
Teachers’ Federation. I am accompanied by Mr Larry 
French, who is a member of our staff. I thank you very 
much for the opportunity to make this presentation on 
behalf of the almost 50,000 members we have in educa- 
tion as teachers and in other areas of the classroom and 
providing the educational services for the students of 
Ontario. 

When we looked at this bill, Bill 49, we saw there 
were some areas which seemed to be clarifications, I 
guess one may want to call them. I’m referring to the 
areas of vacation entitlement and the areas which remove 
some of the ambiguities around pregnancy and parental 
leaves. However, when we reviewed the rest of the bill, 
we found there are some significant areas where I would 
Say that this bill does not represent minor housekeeping 
changes. In fact, they do represent some significant 
changes, changes which we would find problematic. 


It’s more than housekeeping. We do not believe it 
results in a better balance in the workplace. In point of 


fact, we would suggest that some of these significant. 
changes would be moving the workers of Ontario back-. 
wards and have a potential for adverse impact not only. 


upon workers, but on employers and the environment in 
the workplace, because I think it will have a very, very 
major impact on how collective bargaining and contract 
negotiations occur. 


I came into the OSSTF as a negotiator and I know that - 
any time we place constraints upon the system, con-. 


straints which adversely affect negotiations, it also 
adversely affects the environment in which we find 


ourselves. I speak specifically, for instance, to the area. 


where we talk about flexible standards. 


Recently we had the Olympics. During the Olympics. 
I watched some very flexible people do some gymnastics, 


and in doing that they seemed to be bending and twirling 


and turning every which way. They were flexible. One | 
often thinks of the word “flexibility” as a word that. 
implies some kind of ability to change and accommodate. — 


But what I see in this bill is not a flexible standard; it’s 


a mechanism for adversely affecting the collective 


bargaining environment. 


You talk about greater good — I’m speaking specifi- 


cally to section 3. How do you determine what is the 


greater good? If I just read the section here, you’re going | 


to put “prevail over an employment standard if the 
provision confers a greater right upon an employee than 


is conferred by the employment standard.” How do you | 


determine the greater right? Greater right than what? 
When you fool around, as it were, and alter the 
baseline, a baseline which sets the framework that 


everybody knows what the rules are and how those rules _ 
apply, you will have the potential for establishing one. 


workplace operating under one set of standards and 
another workplace operating on a completely different set 


of standards. The minimum right guaranteed to all | 
workers is a right which keeps both the employers and 
the unions operating in a manner to protect some basic | 


rights for all workers. 

As an educator, when I go into my classroom and I say 
to my students, “We believe in equity and we believe in 
fairness,” do I tell them, “You have fairness number one 
in one workplace and fairness number two in another 


workplace”? I think not. I think that is not the Ontario — 


that we have come to love, that we have come to cherish 


and that we have come to regard. 


The kinds of things that can happen under this so-— 


called flexibility in the workplace is that you have a~ 


tradeoff between a monetary value and time and some- 
thing which is non-monetary in determining the greater 
right. Do you say, “Vacation pay is of more or less 
importance than time one has with one’s children”? 


For instance, it could turn out under this so-called | 


greater right that a union could, for whatever reason, 


negotiate away working days. How long do you work? — 


Do you work five days a week? Well, maybe now under 
this you’ll work seven days a week. What happens to 
your time with your family? This is going to be especial- 
ly problematic in those areas where we have single-parent 


families that feel they have very few resources available | 


to them to fight this and to protest about this. 
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_ There’s another section of the act, and I refer specifi- 
‘cally to subsection 20(2), where we talk about enforce- 
ment where you have a collective agreement, enforcement 
where the employee is bound. “An employee to whom a 
collective agreement applies (including an employee who 
‘is not a member of a trade union)” is bound by the 
decision of the trade union. What happens to the right of 
‘that individual when the act itself takes away their basic 
right in terms of their employment? How do they 
‘respond? Because it says further that a complaint is not 
| permitted. 
_ We have some great difficulties with some of these 
sections of the act. Maybe the intent was for improve- 
‘ment, and I will not question the intent of the government 
because I’m sure the government wants to make Ontario 
a better working place for working people. However, I 
would question the actual application and the doors that 
this allows to be opened so that the working people can 
‘be adversely impacted upon by their employers, by 
unscrupulous employers. I know that although we try not 
-to have those, we do have some of those. 

I also have concerns about placing the onus upon the 
worker to take everything through the courts, because we 
very well know that we have a number of workers here 
who do not have the resources to find their way through 
extensive and lengthy court proceedings. We believe that 
the employees of the Ministry of Labour, people who 
work with employment standards — employment stan- 

dards officers are trained, are capable and are therefore 
able to enforce the act, enforce the law and to ensure that 
if collections need to be done, then the collections are 
made rather than hiving off to private companies. 

I believe that when you put in place a maximum claim 
that limits things to $10,000, what again you are doing is 
removing from workers their rights to fair wages. If I am 
owed $15,000, then pay me $15,000. Don’t limit my 
claim to $10,000. I wasn’t owed $10,000, I was owed 
$15,000 by an employer. I think the same thing would 
apply to limitation. The application of limitation periods, 
I think, takes away from workers their abilities and their 
rights. 
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In conclusion — and I’m looking at the time, so Ill 
leave some time for questions — I would suggest that 
this piece of legislation, Bill 49, does not represent minor 
housekeeping changes. If the minister is going to do a 
complete review of the Employment Standards Act, if 
there’s going to be a review that is scheduled to take 
place, then why not leave this until such time as that 
review occurs? Why not work with the trade unions, the 
workers of this province — such as ourselves, for 
instance — who would be happy to sit down and discuss 
with you ways in which we can indeed make certain 
improvements and ensure that we have a piece of legisla- 
tion that guarantees the minimum rights for the workers 
of this province. 

The Chair: Thank you very much. That leaves us, 
bang on, six minutes for questioning. Seeing only two 
parties present, I will say we have three minutes per 
caucus. 

Mr Baird: With respect to your comments about why 
not leave this to an overall review, the minister 


announced this morning that she would leave the bigger 
part of the bill with respect to the employment standards 
package, negotiating a package that was greater than the 
minimum standard, she did say that she would put that 
over to the review, which has already begun, is under 
way; so a big chunk of your suggestion. The minister 
certainly has listened to all stakeholders from both labour 
and many in the business community. To do so, she’s 
done just exactly that. 

I had one question I wanted to ask you. One of the 
provisions in the bill — and you didn’t make mention of 
it in your presentation — is with respect to collections. 
Right now, once an individual makes a complaint, it’s 
investigated and ordered by the employment standards 
officer, only 25 cents of every dollar that’s been ordered 
to pay is actually paid. What do you think would be an 
acceptable amount for the ministry to collect? They 
previously, up until 1993, had a collections branch within 
the employment standards division that was phased out 
and the 10 employees there were made surplus. What 
would you think would be a good percentage that the 
government should aim for in terms of the recovery of 
money for workers? 

Ms Wright: I would hate to suggest to the government 
that you pay 25 or 30 or 45. From my perspective, if a 
worker is owed 100%, then the worker gets paid 100%. 
I understand the logistics of that and how that may not be 
entirely possible. However, I suggest that if all of the 
employers contributed to a special fund from which 
employees who were in need of some kind of supplement 
could be paid as a kind of an insurance, or maybe even 
a wage protection, that kind of plan, then it is entirely 
possible that between what can be collected and what the 
fund could supply, they could be topped up to about 
100%. 

Mr Baird: I certainly agree with you on the 100%. I 
think it’s got to be our mission as a government to ensure 
that 100% of the orders are filled by a given employer. 
With respect to your comments, though, on a special 
fund, would your union be advocating a new payroll tax 
of some form to cover that? 

Ms Wright: I’m not referring to it as a payroll tax. I 
think we could sit down and work out the things that are 
necessary around the development of that kind of fund. 
I think it’s a fund that employers should contribute to, to 
make a — call it a stabilization fund, if you want to call 
it something. 

Mr Baird: That would involve, though, good 
employers. Mr Duncan said this morning that the vast 
majority of employers accept the responsibilities under 
their act. Certainly a majority do. The law-abiding 
businesses that are accepting their responsibilities and are 
treating their employees fairly shouldn’t be punished for 
those firms that don’t accept their responsibilities under 
the act. 

Your point, though, about looking for 100 cents on the 
dollar is very apt. That’s why the government wants to 
pursue private collection agencies, to say an order 1s 
issued, you have 45 days to appeal or pay but on the 
morning of the 46th, that will go into a private collection 
agency that will have, as Leah Casselman spoke of this 
morning, a personal interest in wanting to ensure that 
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money is collected, because they don’t get paid unless 
they collect money for a worker who is owed a claim. 
Would you have a problem with the private collection 
agency? 

Ms Wright: Yes, we would have a problem with a 
private collection agency, because we are fundamentally 
opposed to the use of privatization strategies, as it were, 
to do the jobs that we think correctly belong to the 
government and the people of Ontario. 

Mr Baird: We’re getting 25 cents on the dollar. A 
year from now, if this is implemented and it’s getting 50 
cents, you’d still be against it? 

Ms Wright: I did suggest to you a strategy that would 
allow you to not necessarily use the private collection 
agents by looking at other strategies. 

Mr Christopherson: Just to pick up on the last point 
of the parliamentary assistant, it’s interesting that Hansard 
will show that the government’s priority and objective is 
to achieve 100% of the funds. Yet if you look at the 
legislation the way it’s drafted, if they collected 100% of 
what the law would allow, that could be only 75%, 
because that’s what the new draft law would be, that 
there’s a need on the part of private collection agencies 
to only collect 75%. That’s the minimum amount. I find 
that quite interesting, and we’ll pursue that further as the 
hearings unfold. 

The government also leaves the impression, the 
parliamentary assistant certainly very specifically left the 
impression, that because the issue of flexible standards 
has now been referred to this broader discussion — it 
doesn’t mean it’s dead; it just means it’s been referred to 
another day — that somehow everything ought to be 
hearts and flowers and the rest of this bill is quite accept- 
able to everybody. That’s what I felt the impression was 
he was trying to leave. What are your thoughts about 
that? Do you think the rest of the bill is just fine with 
that one piece out, or do you think there are enough 
problems here that the rest of it ought to be referred to 
the broader review also? 

Ms Wright: I think there are enough problems with 
the bill that it should be entirely referred to the broader 
review. In terms of flexibility of standards, the word 
“flexibility” tends to make me very nervous because we 
wonder, is the flexibility in terms of the application of 
the rules or is the flexibility in terms of the determination 
of what the rule actually is? I’d hate to see an Ontario 
where we have a checkerboard of standards across the 
province. 

I think we have to move for a minimum set of stan- 
dards, standards that every student in the province can get 
into the workplace and know where they are, where every 
parent knows, if their child is working part-time or full- 
time, where their child’s rights are and where every 
employee in the province, whether they’re a student 
employee or an adult employee, has a full knowledge of 
what to expect from their employer in the workplace, so 
that we have a basic minimum set of rights and standards 
maintained right across this province. 

Mr Christopherson: If the government removed every 
aspect of this bill that had an impact on workers who 
have a collective agreement — so every reference to 
unions comes out and all that’s left are references to non- 
union — would you still care? 


Ms Wright: Would I care? Yes, I would care. 

Mr Christopherson: Why? 

Ms Wright: Because it’s about the rights of individ- 
uals, whether or not they belong to a union. We have this 
section in here that I referred to, for instance, section 20, 
that talks about the employees a collective agreement 
applies to, whether or not that collective agreement is 
determined by a union. So we have to look at the funda- 
mental nights of individuals and what happens to funda- 
mental rights of individuals under this piece of legisla- 
tion. I think that is what puts the workers of this prov- 
ince, whether or not they belong to a union, back in time. 
That’s why we are opposed to this piece of legislation. 

Mr Christopherson: Excellent. Thank you. | 

The Chair: Thank you both for taking the time to 
make a presentation before us here today. 

Ms Wright: Thank you for listening. | 


1700 


MARKHAM BOARD OF TRADE 


The Chair: Our next group up is the Markham Board 
of Trade. Good afternoon, gentlemen. Again, we have 15. 
minutes for you to use as you see fit, divided between the. 
presentation and questions and answers. I wonder if you 
might introduce yourselves for Hansard. 

Mr Ted Shepherd: My name is Ted Shepherd. I’m the 
president of the Markham Board of Trade. I have with 
me Mr Cliff Hawkins, who is a director of the board and. 
the chairman of the government and economic policy 
committee, whose committee put together our submission. 
Any questions, I think, should better be directed to Mr’ 
Hawkins than myself. 

The Markham Board of Trade is a not-for-profit’ 
organization established in 1981 to assist member busi-. 
nesses in the Markham community and represent their 
concerns to government of all levels. We are associated 
with the Ontario and Canadian chambers of commerce. 

We have 730 member companies which represent a 
wide variety of businesses, including computer and high-. 
technology companies, business and financial services | 
firms, wholesale and distribution companies and the’ 
hospitality industry. Our member companies range in size | 
from large international corporations to small business 
enterprises. Some 92% of our member companies are 
small businesses. I might add that the majority of those’ 
small businesses have less than 10 employees. So 92% of 
Our companies are small businesses, as I said, with 50 or. 
fewer employees, and the remaining 8% are composed of 
large corporations such as Apple Canada, Allstate Insur- 
ance of Canada and IBM, to mention a few. Our member 
companies employ more than 32,000 people and our 
presentation to you represents the employers and 
employees of these firms. | 

Guiding principles: The Markham Board of Trade 
applauds the government’s decision to significantly 
reduce its role in the administration and enforcement of | 
the Employment Standards Act. Our belief is that the 
provisions of Bill 49 should reduce the cost of govern- 
ment, enhance the ability to do business in Ontario and 
continue to maintain the protection of workers’ rights. 
We see this initiative with the Employment Standards Act 
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as a clear step in the right direction. Therefore we 
support Bill 49, with very few exceptions. 

The following are some key issues. 

Reducing the cost of government: As a parenthetical 
comment, I might add that the board of trade has been 
actively pursuing the reduction of the role of government 
in business for many years. We are very glad to see that 
Bill 49 has come forward as a move to use existing 
structures and mechanisms rather than creating parallel 
ones that add cost. Making obligations under the act 
enforceable through the grievance and arbitration pro- 
cedure of collective agreements for unionized employees 
provides business with the ability to deal immediately 
with issues without having to go to government for 
resolution. This is a natural extension of the grievance 
and arbitration procedure which further streamlines 
government and should reduce the cost to business. 

A provision in Bill 49 that recognizes that the govern- 
ment should not be in the collection business has merit. 
By allowing the contracting out to collection agencies for 
amounts owing under the act, the government follows a 
principle that the private sector has successfully used of 
focusing their energy, time and resources on their core 


business rather than on activities which others can do 


more effectively. We expect this contracting out of 
collections will provide the opportunity to reduce the 
government payroll and achieve the collections with 
greater efficiency and effectiveness. 

We are also pleased to see that the ability to file 
electronically is allowed under Bill 49. This will save 
time and money and will be consistent with the way 
many businesses operate today. 

Enhancing the ability to do business: One of the major 
problems that business people have had with the Employ- 
ment Standards Act was that of double jeopardy. Requir- 
ing individuals to decide whether they want to pursue 
litigation through civil action or file a complaint under 
the act will remove a great burden from business and yet 
still provide the individual the opportunity to determine 
which course of redress they wish to follow. This im- 
provement to the act, coupled with a $10,000 limit on 
orders, will greatly reduce the cost of doing business in 
Ontario and assist business in being more competitive. 

In addition, the board supports the amendment that 
requires that compromises or settlements relating to 
money owed under the act will be binding once the 
money is paid. We further support the reduction from two 
years to six months of the period that a complaint can be 
made of moneys owed to an employee as well as the 
extension from 15 days to 45 days for filing an applica- 
tion for review of an order to pay. This administrative 
simplification and shortening of time frames for claims, 
but loosening of review application filing times, moves 
further towards relieving the legislative burden on 
business while protecting the ability to appeal. 

The Markham Board of Trade agrees that there needs 
to be greater flexibility in designing benefits provisions 
for employees. Under Bill 49, a business would be able 
to view as a totality a collective agreement’s provisions 
for public holidays, overtime pay, vacations with pay, 
hours of work and severance pay, and weigh them against 
the provisions of the Employment Standards Act to see 


which confers a greater total benefit. This will assist 
employers and employees in designing benefit packages 
that most appropriately fit their individual circumstances. 

Protecting workers’ rights: Contrary to allegations by 
opponents of Bill 49, the Markham Board of Trade fully 
agrees with the government that Bill 49 does not weaken 
the protection of workers’ rights under the act. Indeed, it 
guards against any reduction of employment standards in 
Ontario contained in the current legislation. If Bill 49 did 
not ensure this, the board of trade would not support it. 

The board agrees with the provisions of the bill that 
pregnancy and parental leave should be recognized when 
calculating an employee’s length of service and length of 
employment. This allows, as it should, these periods of 
employment to be included when dealing with any 
service-related employee rights in an employment con- 
tract, the one exclusion indicated in Bill 49 being the 
employee’s probationary period. 

However, the board requests that the government 
reassess the broader provision in Bill 49 which requires 
that entitlement to vacation time off and pay be based 
upon 12 months of employment whether the employment 
is active or not. This could result in an employee de- 
manding to have vacation time off and pay after having 
returned from a paid sabbatical, for instance. Vacation 
becomes under this provision of Bill 49 time off from 
being on the payroll of an employer rather than time off 
from work. We argue that this provision is contrary to the 
whole rationale for ensuring a minimum standard of 
vacation time and pay in the legislation. We ask that this 
amendment to the act not be passed. 

There is clearly a need to reduce government costs and 
its involvement in running private enterprise. Bill 49 
helps reduce the red tape that makes it difficult to do 
business in Ontario and be competitive with companies in 
other jurisdictions. Bill 49 provides greater flexibility to 
a business to make arrangements with its employees that 
better serve both the employer and the employee in a 
particular business environment. 

We endorse these improvements to the Employment 
Standards Act, with the one exception noted above, and 
look forward to the more comprehensive review of the 
act in the upcoming months to accomplish more of the 
same. Thank you very much. 

The Chair: Thank you, gentlemen. That leaves us 
again with just seconds over six minutes, so two minutes 
per caucus. 

Mr Ted Chudleigh (Halton North): Thank you very 
much for your presentation. We heard earlier today about 
some very unfortunate employees who had been badly 
abused by an employer. Whether or not that employer is 
still in business in Ontario, I’m not quite clear. I think 
this bill is designed to alleviate some of the hardships on 
individual businesses, but if government were to come 
down very hard on those businesses that do break the law 
or do run up alongside the regulations, would your 
organization have difficulties with those kinds of activ- 
ities? 

Mr Shepherd: Not in the least. 

Mr Chudleigh: Do you see that as government’s role? 

Mr Shepherd: We feel the role of government 1s to 
maintain a civilized standard of behaviour by business 
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and employees, and the role of the legislation is to define 
those civilized standards of behaviour. If those have been 
defined by the Legislature, the Legislature and its arms of 
enforcement should be called upon to enforce those 
standards. 

The Chair: Any other government members? We have 
one minute. 

Mr Tascona: I’m just curious with respect to what 
your comment would be. We’ve heard a submission 
recently that we have difficulties in the collection of 
orders to pay. Presently the statistics are that two thirds 
of orders to pay are not collected. One measure that we 
have as recourse for companies that are bankrupt or 
insolvent is to go after the directors, but that’s a fairly 
difficult and slow process. So the suggestion we’ ve heard 
is that maybe a payroll tax or an employer-funded, 
experience-rated, which would be a tax, should be 
imposed on employers in general because we have a few 
bad apples. What do you think about that? 
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Mr Shepherd: We’re opposed to taxes of all sorts. 
Businesses in Ontario are slowly but surely struggling out 
of a long recession. We are competing with jurisdictions 
with less government and less taxes. We feel the govern- 
ment in Ontario should be giving us a chance to make 
our way in the world and compete on an international 
scale. Adding taxes and disincentives to business doesn’t 
help us at all, and it doesn’t help the employees and the 
population of the province in the long run. 

Mr Tascona: Do you think it would be of assistance 
if employers could file their appeal of an order to pay 
electronically and also pay the order to pay electroni- 
cally? 

Mr Shepherd: Our feeling is that that would be of 
benefit, yes. 

Mr Hoy: Thank you for being here. I apologize for 
being out when you began your presentation. Earlier 
today we had a similar presentation that spoke in regard 
to the two-year and six-month period for complaints. 
They rather liked that idea, as do you, and they went on 
to say that they wanted an extension for the employee of 
15 days to 45 days for filing application for review. It’s 
interesting to me. I didn’t have a chance to ask them, but 
one instance where reducing the time period by almost 
75% — and you favour that. In the case of appeals it’s an 
increase of almost 66% in the time. But anyway, would 
you give me your rationale for the extension on appeal 
time? 

Mr Cliff Hawkins: Our view on that is that the greater 
time that you can give both the employee and the 
employer in responding to a situation is to everyone’s 
advantage. We didn’t really look at the percentage 
because the percentages really don’t apply given that 
we're talking very different absolute values. Our concern 
is that there is fairness in the Employment Standards Act 
both for the employee and for the employer in that 
particular kind of circumstance, so we support that kind 
of change in the act. 

Mr Christopherson: Interesting presentation. Your 
statement on the first page that “The Markham Board of 
Trade applauds the government’s decision to significantly 
reduce its role in the administration and enforcement of 
the Employment Standards Act” is quite fascinating, and 


I'll do what I can to help get your message out to peopl 
about that. 

I’m also interested in the statement that your membe 
companies employ more than 32,000 people, which i. 
significant, “and our presentation to you represents thi 
employers and employees of these firms.” 

Mr Shepherd: I thought you might pick up on that. 

Mr Christopherson: Yes. I’m a little curious as t 
how that is. 

Mr Shepherd: We feel that the firms we represent an 
looking after the interests of their employees. They ar 
giving them work, they are looking indirectly after thei. 
families and their welfare. We feel that the board o 
trade, in supporting these firms and supporting thei 
interests, supports indirectly the interests of thei 
employees. 

Mr Christopherson: Fair enough, but don’t you fee. 
it’s a little presumptuous, given the controversial aspec 
of this legislation, to present yourself as being the om 
entity that represents both sides of the equation? 

Mr Shepherd: I must say that on the surface of it, th. 
statement that we represent the employees in any direc 
way is a little presumptuous. I agree. 

Mr Christopherson: On page 3, I was interested t. 
note that you state that you “further support the reduction 
from two years to six months of the period that a com 
plaint can be made of moneys owed to an employee a 
well as the extension from 15 days to 45 days for filiny 
an application for review of an order,” and you note 
“This administrative simplification and shortening of tim: 
frames for claims, but loosening of review application 
filing, moves further towards relieving the legislatiw 
burden on business while protecting the ability 
appeal.” ai 

My question would be, that’s fine for business, bu 
what about the workers? Where do they get somethin 
out of that? | 

Mr Shepherd: We feel that the workers are adequatel’ 
protected, and in fact we feel that the support of busines’ 
and business enterprises in Ontario and their ability to dc 
business and compete on an international and a nationa 
scale is a direct benefit to the employees and the popula 
tion of the province. 

Mr Christopherson: So whatever is good for Genera 
Motors is — | 

Mr Shepherd: If there’s no business in Ontario 
there’s no business for the workers in Ontario either. 

Mr Christopherson: I have to say to you, in closing 
my comments, that that really is a scary thought becausi 
we’re well past, I would suggest with great respect, the 
idea that we have benevolent dictators who can decide by 
virtue of what crumbs fall off the plate when workers ari 
doing well and when they aren’t. That’s the last century 
We’re at the point where individual rights of workers anc 
the collective rights of workers have their own place it 
our society. I’m quite surprised that a sophisticatec 
organization like yours and a person like yourself woulc 
suggest that that ought to be the order of our society. | 

The Chair: That sounded more like a statement thar’ 
a question. Thank you, gentlemen, for taking the time tc 
make a presentation before us here today. 

Mr Shepherd: Thank you for listening to us. 
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| INJURED WORKERS CONSULTANTS 


| The Chair: Our next group up on our list is the 
[Injured Workers Consultants, Marion Endicott. Good 
afternoon. Again, we have 15 minutes for you to use as 
you see fit, divided between presentation and question- 
and-answer period. 

~ Ms Marion Endicott: Thank you very much. Good 
afternoon. I have with me here Rebecca Lok, who also 
works at Injured Workers Consultants. We’ ve been before 
you on other occasions, usually having to do with 
workers’ compensation, but to the degree that you don’t 
know of us, we’re a community legal clinic providing 
services to people who have had the misfortune to be 
injured at work and who are having troubles with their 
claims at the Workers’ Compensation Board. 

We are of course speaking to you today on the pro- 
posed amendments in Bill 49 to amend the Employment 
Standards Act, primarily from the perspective of what 
that means in regard to health and safety. Will this 
generate increased protection for workers or will this 
possibly generate more injuries at work? As well, we 
want to look at the question of how it will actually affect 
injured workers, if at all. 

The main part of the bill that concerns us is the part 
that allows for the minimum standards of the act to be 
overridden by negotiation between the employer and the 
union. This is of concern because there is a reason for 
minimum standards. They have been put there through 
years of experience and debate which indicate that they 
are necessary. It is our prediction that in the negotiation 
that occurs around minimum standards, the net effect of 
that will be to dramatically increase the hours of work 
that workers engage in both on a daily basis and on a 
weekly basis, and that is our main concern about the 
effect of this bill. 

I think we’re all very aware of what a central issue 
hours of work has been in our industrial society. Over the 
last century it’s been a key area of concern and we have 
learned collectively together that it’s very important to 
have not too many hours of work, that when you over- 
burden people with work they are fatigued and they don’t 
have time with their families, they don’t have time for 
leisure. They are unhealthy, unhappy people, and 
unhealthy, tired, fatigued and unhappy people are not 
productive and they are not safe. It’s our sense that the 
effect of these proposed amendments will be to produce 
a greater number of injuries at work. 
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The other aspect of the bill that disturbs us is that it 
represents a part of a general trend to lower workplace 
standards. The lack of enforcement provisions in the bill 
indicates that employers will increasingly feel that, well, 
the legislation is there but they don’t really have to pay 
attention to it. When you don’t have enforcement by the 
government, when you have within the amendments the 
suggestion that workers have only a limited amount of 
time to put in a complaint, that they can’t even necessar- 
ily get back all the money they are due, or if they want 
to go for all that they’ve got to go to the recourse of the 
courts, which, of course, is a very expensive endeavour 
for anyone and would very much tax the resources of a 
working person, particularly a working person who is, as 


in the case here, without money because they have been 
laid off without severance pay or have somehow had a 
problem with their hours of work. In this kind of situ- 
ation we can see that many, many workers will not 
pursue their claims and, as a result, employers will 
increasingly feel that they simply don’t have to pay 
attention to the legislation. 

This is part and parcel of what is happening in other 
pieces of legislation that all fits into a general picture of 
lowering of standards for the working people of Ontario. 
The other area where I am most familiar with it is in the 
area of health and safety. You’re probably aware that the 
enforcement of health and safety standards has dramati- 
cally been dropping over the last few years and increas- 
ing numbers of inspectors have been laid off, and without 
enforcement behind legislation there is absolutely no 
expectation that the employer should have to live up to 
those minimum standards. 

Another aspect of these proposed amendments is really 
an unjustified denial of rights, and that comes into effect 
in the sense that many of the workers will not pursue 
their rights because they can’t afford it, because they 
missed the time limit. Why might they miss the time 
limit? One reason is because they may not know what 
their rights are. Unless the government is going to put a 
tremendous amount of time, energy and resources into 
educating workers as to what their rights are, to put a 
time limit on their pursuit of those rights simply is unjust. 
It’s saving money by fiat. It’s not actually doing any 
justice at all. 

In particular for injured workers there’s a problem with 
the time limit. You may know that after injured workers 
have been hurt, there’s a legislative obligation by 
employers to take them back to the place of employment, 
and that is in effect for a certain period of time, effective- 
ly about six months. Whether or not there is a legislative 
requirement on the particular employer, there’s a general 
human rights requirement that injured workers not lose 
their jobs because of their injuries. 

Say we have an injured worker who has gone back to 
their place of employment and, for whatever reason, the 
employer is doing this in order to meet their legislative 
obligation but they really don’t want that worker back. So 
they find some reason to lay that worker off. The worker, 
however, suspects it’s actually because of their injury and 
wishes to pursue this with the WCB. That is their right to 
do that. You may or may not know that the WCB is 
notoriously slow. To have a claim processed at the WCB 
can take months and months, if not years and years. 

In this situation, say we had a laid-off worker who 
didn’t get severance pay and wanted to pursue under this 
act their severance pay. If they went to pursue the 
severance pay under this act, with that time limitation, 
they would in the board’s eyes be accepting their laid-off 
situation and would not be able to pursue their claim that 
they should have that job, because taking severance pay 
is accepting the situation. 

On the other hand, if they pursued the claim with the 
board but it failed, the board did not find in their favour, 
you can be sure six months will have passed, but by then 
it’s too late for them to put in the claim for the severance 
pay. I’m sure there are many more other examples but, as 
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I was reading through this material, that is the most 
obvious one that sprung to my mind around the return-to- 
work provisions. 

Finally, I just want to make a general comment, which 
is the exact opposite of the two gentlemen who were here 
before me, and that is, as a citizen of Ontario, just the 
general concern about the race for the bottom. The 
employers really like this kind of legislation, they say, 
because it allows them to compete. To compete with 
whom? To compete with the Third World. What we’re 
Saying is we want Canada to become like Macau, to 
become like Mexico, to become like any of those Third 
World countries we are competing with. Well, I ask you, 
and we ask you at Injured Workers Consultants, do we 
really want that kind of society? 

One of the reasons that companies like to invest in 
Canada, if we want to talk about it in business terms, is 
because even though it may cost a bit more per hour to 
employ a worker, this is a much nicer place. This is a 
place where you can live, this is a place you can feel 
good about and this is a place where we have healthier, 
happier workers who are in fact more productive. That’s 
what the studies show. Both as citizens of this province 
and as people concerned about investment and productiv- 
ity, really anything that lowers standards is not in our 
interest. Thank you very much. 

The Chair: Thank you very much. You’ve left us just 
under five minutes, so we’ll take two questions. The first 
one will be the government side. 

Mr Baird: Thank you very much for your presenta- 
tion. We all appreciate it. You spoke, I guess, comparing 
some of this legislation with health and safety and you 
specifically went into great detail on declining enforce- 
ment. You said that an increasing number of inspectors 
have been laid off. Is that correct? 

Ms Endicott: Yes. 

Mr Baird: What’s your source on that, could I ask? 

Ms Endicott: Just the news. In the last six months the 
number of inspectors who were anticipated to be laid off 
were not. That was due to heavy negotiations between the 
government and the union that represented those inspec- 
tors. So not as many inspectors were lost as was feared, 
which is great, but we’re still losing inspectors. 

Mr Baird: But you’re a professional. You’d get better 
quotes. I guess it’s a concern we have. There have been 
no health and safety inspectors laid off in the previous 
year, none. It never happened, there never have been 
plans to. 

Ms Endicott: Oh, there were plans to. I can vouch for 
that. It may — 

Mr Baird: I asked you for your source and you just 
said, “the news.” I think it’s very important to put on the 
record that this government hasn’t, but that Bob Rae’s 
government did, by 7%. They cut the number of 
health — 

Ms Endicott: We were pleased with that. I have no 
quibble there. 

Mr Baird: I would take, though, your energy with that 
and put it to my friends from the third party, because I 
can tell you, health and safety is a very top priority for 
the current Minister of Labour. She’s made it the top 
priority within the department; there have been no cuts in 
health and safety inspectors. She’s been crystal clear on 


that. We’ve repeated it at every available opportunity, 
because it’s a real priority. 

I guess I have a concern. You explicitly said that they 
had been cut, and I think it’s important that folks like 
yourself, who are professionals and well-respected, as you’ 
should be with the incredible amount of experience 
you’ve got, have your facts, because this government 
hasn’t cut the number of health and safety inspectors like 
the previous government did because we think it’s more: 
important than they did not to cut. It’s a real priority for 
us. 
Ms Endicott: I’m sorry, I have to intervene. This. 
government has done nothing to satisfy us within the’ 
health and safety realm. It is true that the number of. 
inspectors that were anticipated to be laid off were not’ 
laid off due to heavy negotiations, but we have not seen. 
anything that increases the enforcement and there was. 
very poor enforcement before. I’m not going to stand 
here and say it was good; it wasn’t. } 

The number of critical injuries has gone up 28% in the 
last five years. I didn’t bring those figures with me, but: 
the number of inspections have dropped dramatically over. 
the last five years. It includes the NDP government: it 
includes this government. They have dropped and they’re . 
dropping. If this government is serious about health and ° 
safety, and I didn’t come here to talk about the health. 
and safety legislation, I came to talk about — 

Mr Baird: You did though. 

Ms Endicott: Well, I talked about it in — 

Mr Baird: In great detail about it. 

Ms Endicott: Anyway, the point is that if this govern- | 
ment is serious about workers’ health and safety, they 
would really put a lot of resources into enforcement and 
not devolve everything to the joint committees at the | 
workplace and they would get rid of experience rating at 
the WCB, which is a major factor in diverting employers © 
away from health and safety despite their statements to 
the contrary, and instead put their energies into fighting | 
claims. 
1730 
Mr Hoy: Thank you for being here today. I was” 
particularly interested in your conversation about sever- | 
ance and how it related to WCB and time lines and how | 
one could jeopardize himself that way. I have to admit | 
it’s the first that I’ve been aware that could happen. 

Further to that, I have had a number of constituents | 
who don’t understand their severance rights. You’re quite 
right. People tend to know what the minimum wage is 
within a dime or a nickel or so and they know what the — 
hours per week might be, but on some of these other 
issues I’ve had many requests, “What are my rights as 
regard severance?” So I appreciate your pointing that out 
to us. 

Ms Endicott: Thank you. 

The Chair: We’ re well over our time. Thank you very © 
much for taking the time to come and make a presenta- 
tion before us here today. 


CANADIAN UNION OF POSTAL WORKERS 


The Chair: Our next group is the Canadian Union of 
Postal Workers, Metro Toronto region. Mr Borch, good 
afternoon. We have 15 minutes for you to use as you see 
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jt for questions or presentation. With that, the floor is 
yours. 

_ Mr Robert Borch: The Canadian Union of Postal 
Workers is a national union. It more often than not falls 
ander federal guidelines and jurisdictions. However, we 
also represent postal cleaners and various other groups in 
delivery-related functions that are respondent to provin- 
cial laws and regulations that guide the day-to-day 
worklife. 

» On May 13, when the Honourable Elizabeth Witmer 
introduced changes to the Employment Standards Act, she 
described them as housekeeping changes and implied that 
the alterations were to be minor and technical, the 
clarification of the existing regulations rather than the 
revamping of legislative procedures and language that 
would have a definite effect on workers in Ontario. Upon 
review, we found these alleged housekeeping changes to 
be quite major, with a detrimental impact on the cleaning 
industry at Canada Post and groups newly organized to 
ensure all workers with some very basic rights in Ontario. 
_ The housekeeping amendment resulted in the polishing 
of employers’ rights in Ontario so that they’d shine 
brightly, while at the same time workers’ rights are either 
disposed of with the trash or swept under the carpet. 
Actually, this assault on unorganized workers, those truly 
dependent on assistance from governmental labour 
ministries, is even more serious as it will result in another 
roadblock to their basic rights as both organized and 
unorganized workers and has them remain at the abusive 
control their employers. At the same time, the organized 
workforce is deprived of some very basic rights which it 
had become accustomed to in Ontario for many years, 
decades in fact. 

This brief is made on behalf of the Canadian Union of 
Postal Workers, which represents 65,000 workers across 
Canada, 20,000 of whom reside in Ontario. 

(1) Flexible standards, section 3 of the bill: Prior to 
Bill 49 there were some very basic rights guaranteed in 
Ontario in which collective language could not be eroded 
by virtue of contractual negotiations where employers 
have an unfair advantage by way of such weapons as the 
legislative invitation to the use of scab replacement 
workers during industrial disputes. 

Bill 49 allows collective language to supersede the 
basic standards in the arena of public holidays, hours of 
work, severance pay, overtime and vacation pay if the 
contract “confers greater rights...when those matters are 
assessed together.” Talk about a way for lawyers to send 
their kids through university. This kind of language is 
what does it. This now allows for tradeoffs and a legalis- 
tic chess game that will see all those rights eventually 
eroded below the previous floor that was guaranteed 
legislative protection. 

Under Bill 49 an employer could force an agreement 
but eliminate severance benefits or expand the hours of 
work, a safety issue, by enhancing overtime or vacation 
pay, making it easier for job layoffs and plant closures in 
Ontario, something we certainly don’t need. 

The basic rights previously respected are now carved 
away. Knowing well about the inequity in negotiating 
power that this government has encouraged in previous 
housekeeping arrangements, one need not be a rocket 
scientist to realize the effect that lay around the corner. 


Employers can now put items on the negotiations table 
that were previously guaranteed and protected by law in 
Ontario. This will lengthen the negotiating process, stifle 
settlements for the weakest of those and at the same time 
encourage more disputes rather than enhance agreements 
between the parties. 

At the same time it will starve small unions into 
submission, as legal costs will soar in order to establish 
the “confers greater rights...when...assessed together,” 
which is the quite convoluted language of Bill 49. This 
housekeeping change in itself would be enough for us to 
stand up as postal workers to oppose the changes. 

(2) Enforcement for the organized: Under existing 
language, a low-cost and efficient route is available for 
the parties to allow access to investigative procedures and 
to allow direct enforcement at the same time when it 
comes to such matters as workplace closures and the 
resulting effect on severance packages. 

Bill 49 places a barrier in front of unionized workers, 
so this avenue previously enjoyed and often utilized is 
now blocked. Once again, this is a cost factor aimed at 
starving smaller unions into submission. Although the 
director can make an exception, it is at his or her whim, 
and unions will once again pay the price of this change. 
The resultant effect will be to encourage interunion 
turmoil by providing another avenue for individuals to 
challenge a trade union by deeming to have the Employ- 
ment Standards Act included in collective agreements. 

This amendment will mean that a union can be con- 
fronted with complaints with regard to the Employment 
Standards Act concerning the duty of fair representation. 
The responsibility with regard to the failure of enforce- 
ment will shift from employers to unions. With this 
change, the Ontario Labour Relations Board will be open 
to interpret such failure as a breach of the duty of fair 
representation, thus again opening the door to additional 
financial liability and even more congestion on the time 
of unions. 

(3) Enforcement for the unorganized: This change 
would shift the responsibility for enforcement of mini- 
mum standards for non-unionized workers from the 
Minister of Labour to the courts, by way of the “other 
means” proviso. Also, the amount that is recoverable is 
capped at $10,000, whereas presently there is no arbitrary 
limit. If an employee chooses one avenue, such as to 
claim for severance benefits to the Ministry of Labour, by 
virtue of the proposed amendments that employee 1S 
restricted from bringing a civil action for payment in lieu 
of wrongful dismissal for additional compensation. 

Postal cleaners who file a complaint under the act have 
a very restricted window of two weeks to choose between 
a remedy in civil courts or to proceed under the regula- 
tions of the act. This could leave many out in the cold or 
unaware of this window, and there are much shorter time 
frames than presently outlined in their collective agree- 
ments. 

Under section 64.4 there is restrictive language in 
which, once a civil action is started, employers are given 
the bonus of not paying wages owed, which is criminal 
in this society; or failure to comply with successor rights, 
which is a major roadblock to postal cleaners. Also, a 
worker who initiates a civil action for wrongful dismissal 
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is not allowed to claim severance or termination pay- 
ments under the act. 

(4) Ceiling on claims: The arbitrary maximum claim of 
$10,000 seems to apply to such matters as back wages, 
vacation pay, severance pay, termination moneys etc. 
This is perforated only by a few exceptions. What this 
does is license, basically, the boss to steal from workers, 
as often these amounts will exceed $10,000 where there 
was no cap before. If postal cleaners or truck parcel 
personnel are owed more than $10,000 in back wages, 
severance pay or vacation pay, then why would this 
government allow them to be robbed of what they are 
justly owed? 

Often an agreed-to collective agreement may grant 
severance pay for a 20-year employee which in itself 
would exceed the $10,000 to discourage plant closures, 
massive layoffs and job losses, something I hope this 
government will be looking at. The minimum claim 
provisos of the proposal — no dollar figure has yet been 
set — will also be refused outright if they attempt to file 
a claim for wages owed to them by an unscrupulous 
employer. So both at the top end and at the bottom end 
the workers get the short end. 

(5) Private collectors: The use of private collectors is 
a major error and is in lieu of simply having the employ- 
ment practices branch do what they should have been 
doing all along: Collect assessed amounts owed and 
enforce standards. Penalties should be imposed against 
employers who feel they are above the law and refuse to 
pay. These penalties should be substantive and serious 
enough to be a deterrent. Rather than enforce the rules, 
the bill proposes to shift the burden to the private sector 
and attach a collection fee on top of it all. 

Where the amount collected is less than owed to, say, 
postal cleaners, regulations would then be apportioned of 
the amount between the collector, the government and the 
employees. This puts a great burden on such low-paid 
workers. The danger is that those employees owed money 
who are at the low end of the wage scale may be 
required to pay fees to the new collectors as well, so they 
get less than is legally and rightfully owed to them and 
must pay a fee in order to get the deflated amount. Postal 
cleaners can’t afford these systemic taxes on their money, 
nor can other workers at the low end of the pay scale. As 
they are starved into accepting less than is owed, they are 
at the same time taxed as being forced into agreeing toa 
lesser amount. Is it that the government of the day just 
does not want to hear from the working class in our 
society? 

(6) Miscellaneous, but still important: Presently 
employees have two full years where they can be entitled 
to back pay from the date of the complaint being filed. 
This housekeeping change will reduce that period to only 
six months, thus again taking money from the workers’ 
pockets. This time restriction is a major one which 
benefits the employers once again. Failure to meet the 
new six-month rule will mean, “Forget what you are 
owed or take the legal road,” which is often out of the 
financial reach of postal cleaners or other low-paid 
workers in Ontario. Yet the ministry still is granted two 
years from the complaint date in which to investigate and 
two more years to enforce payments. Now tell me there 
is not a law for the haves and a law for the have-nots. 


Conclusion: The Canadian Union of Postal Workers 
will not deal with the positive elements — and we do 
recognize them — of the proposed changes here but 
rather what we consider the problem areas. | 
1740 
The question of successor rights in the postal Cleaning 
industry is a sensitive one, where contracts are breached. 
simply by virtue of a company changing its name. This 
leads to contract talks that are never-ending and periods. 
of potential constant labour unrest. In circumstances: 
where these issues are to be dealt with by a third party,’ 
we believe that a panel should be used rather than a solo 
decision-maker, but I digress. : 

We also feel a floor on a minimum standard must be’ 
maintained not only to stop the erosion of the rights of 
the most vulnerable in a workplace — which we call “the: 
lame deer syndrome”; the wolves always stalk the lame: 
deer — but also to set a standard of living in our society. 
in Ontario. We feel these alleged housekeeping changes 
are in fact quite major. They allow loopholes for, 
employers to easily chop away at what at the present time. 
are basic rights which Ontario workers have enjoyed for 
years. 
The CUPW asks you to reconsider moving the burden. 
of the promised tax breaks from the backs of the wealthy. 
to the pocketbooks of the impoverished in our society. 

The Chair: Thank you very much. That leaves us with. 
three and a half minutes, so we’ll get two brief questions. | 
I believe the last time we ended with Mr Hoy, so it. 
would be Mr Christopherson. | 

Mr Christopherson: Thank you very much for an: 
excellent presentation. I enjoyed it. I want to ask you to | 
embellish on the point on the fifth page, second para- 
graph, where you talk about flexible standards. Although » 
that’s being put off, there’s no doubt in my mind it’s | 
coming back in a big way, so we need to be talking about 
it as early as possible. You state: “Employers can now 
put items on the negotiating table that were previously | 
guaranteed and protected by law in Ontario. This will | 
lengthen the negotiating process, stifle settlements for the _ 
weakest of those...and encourage more disputes rather | 
than enhance agreements between the parties.” Can you | 
just expand on that, because I think it’s important we | 
have that on the record, as to why you think that will be 
the result. 

Mr Borch: When you have employers at the negotiat- 
ing table they have the power to end strikes or start 
strikes. When you’re giving more power to employers - 
there is more chance for them to want to starve the — 
unions into submission. By doing that they enter long | 
periods of negotiations and long periods of industrial 
action. They also have at their whim now, of course, the 
scab legislation that was introduced in Ontario where 
once again they can keep a company out on strike much 
longer. 

You'll notice during the anti-scab legislation in Ontario — 
that there weren’t the strikes people thought there would — 
be. In fact, there were fewer strikes, because all of a | 
sudden you had to bargain; you had to sit down face to | 
face with the boss and you had to bargain. There was 
pressure on both sides. When that pressure is lopsided, 
when the scales of justice are turned to one side, then you © 
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on’t have that pressure on either of the parties to settle. 
1 this case what you’ll have is the employer sitting back, 
stting the strike happen and letting it go on as long as it 
vants and encouraging such a standard in our society, 
which I think is detrimental. 

_Mr O’Toole: On the same point, picking up on Mr 
‘hristopherson’s, I would ask you to explain to me 
exible standards. I’ve worked in a number of work- 
Jaces. Earlier on today we had a presentation from the 
Intario Secondary School Teachers’ Federation. They 
on’t work a traditional 40-hour week. Police and fire 
on’t work an eight-hour day. There are exceptions and 
xemptions today. I think for harmony in the workplace 
‘ou, as the person in that workplace and involved in the 
ollective agreement, have a duty and a right to make the 
yest decisions for the hospitality industry or seasonal 
york, like Christmas rush at the post office; you don’t 
nan up. Could you respond to flexibility in that context. 
Jo you think it’s a good idea to have flexibility in the 
yorkplace and certainly input from both union and 
nanagement of the workers? 

Mr Borch: Not when that flexibility erodes basic 
ights, and that’s a problem. 

Mr O’Toole: No, no, no. Clause 3 clearly says “no 
ess than.” I think with all our smart people in Canada 
and in Ontario today, if I read section 3 it’s very clear; it 
ays in there if the agreement “confers greater rights.” I 
hink we can codify and quantify those rights. In a 
-ollective agreement they do it every day for relief time, 
sub time, vacation time; it’s all codified. So don’t tell me 
hat with all the intelligence today in the unions and very 
sompetent leadership, they can’t in their own workplaces 
quantify and codify these equalities so that there are no 
fewer rights for the individual worker. There will be 
different hours of work and tradeoffs, more time off from 
the workplace perhaps instead of overtime. 

Mr Borch: Yes, it would be Utopia, I’m sure, in your 
eyes, but certainly — 

Mr O’Toole: We’ll get there. 

Mr Borch: If you’ll let me finish my answer, the fact 
is that the basic rights in Ontario will be eroded, because 
right now you have guarantees that cannot be fallen 
below. What you’re doing here is laying a loophole for 
employers to ease out of those things. One round of 
negotiations they may take out two articles, the next 
round they’ll pick out the other two articles, but in the 
end there will be a lesser standard of living for workers 
in Ontario and for society as a whole in Ontario. 

The Chair: Thank you, Mr Borch. We appreciate your 
taking the time to come before us here today. 


DONNELLY COMMUNICATIONS AND 
COMMUNITY DEVELOPMENT (TORONTO) 


The Chair: That takes us to the last presentation of 
the day, Donnelly Communications and Community 
Development, Mr Don Young. Good afternoon. 

Mr Don Young: Thank you very much for giving me 
the opportunity to speak to you today. My name is Don 
Young and I’m a consultant in communications and 
community development. I work with government and 
non-government agencies primarily. Most of my working 


life has been spent in the third sector or the social 
economy. I’m also one of those who feel that the Em- 
ployment Standards Act is one of the pillars of our 
economic system. 

Bill 49 is supposed to improve the Employment 
Standards Act, but in its present form it will do two 
things. It will provide maximum freedom and flexibility 
for owners and employers by making all employment 
standards negotiable. The definition of “standard” in the 
Shorter Oxford English Dictionary is “the authorized 
exemplar of a unit of measure or weight,” like a foot, a 
pound, an inch, or the number of hours in a workweek. 
If standards are negotiable, then standards don’t exist. As 
you’ve heard many speakers mention, it will weaken the 
position of unionized and non-unionized employees. I 
won’t go into that nght now. 

The Progressive Conservatives want a revolution. Any 
party that calls its political movement a revolution has to 
live with the consequences. I’m not going to comment on 
the Common Sense ideology, but I would like to label it 
as capitalist fundamentalism, and like any fundamental- 
ism it is intolerant of other opinions. I’m sure that the 
Harrisites among you will not listen to me, but for the 
rest of you — for the NDP, for the Liberals and for the 
truly Progressive Conservatives — I would like to offer 
a word of warning. This is the same kind of thinking that 
brought us the first Industrial Revolution. You might say, 
“Great, back to basics.” But do you really want to go 
back to the basic exploitative relationships of the 19th 
century and, I might remind you, to the many political 
revolutions and the vast environmental destruction which 
followed? Personally, I would not like to see a repeat of 
the 19th century. Once was bloody enough. 

Recently I have attended large public meetings of 
several hundred people where single moms have spoken 
emotionally about the need for violence and everyone in 
the room understood what they meant and sympathized, 
maybe even empathized. These were not meetings of 
radicals. They consisted basically of the middle class, 
middle-aged and middle of the political spectrum, or at 
least what used to be considered middle before the abrupt 
turn to the right. 

No, I’m not going to talk about the politics of the 
Harris Conservatives because the consequences of their 
actions will soon present themselves most ineloquently. 
Harris wants government to step back and give free rein 
to private interests. Without the leviathan of government 
we will soon have a Hobbesian war of all against all. 
From the beginning of this revolution I have said that all 
of the money that the Harrisites save by dismantling our 
social safety net will eventually be spent on policing. I 
was interested to hear that Harris plans to build super- 
prisons. In light of the Conservatives’ other policies, this 
is a good idea. As in the States, when you have a signifi- 
cant percentage of your population in prison, it keeps 
your unemployment figures down. 

1750 

No, I’m not going to talk about the politics, although 
I’m tempted to, but I’m going to talk about the economy 
under this particular piece of legislation. At a time when 
our economy is under attack by those who can mass- 
produce more cheaply elsewhere and when the true cost 
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of transportation is not even factored into the price; at a 
time when we should be trying to make better things 
more efficiently rather than the same things more cheap- 
ly; at a time when everything is measured by its price 
and not by its true value; at a time when Canada and 
Ontario are becoming hourglass societies with the middle 
class disappearing down the funnel into a rapidly growing 
lower class; at a time when we cannot provide decent 
entry level employment for our young people and they 
are forced to join a disaffected underclass; at a time like 
this we should be raising standards, not making them 
negotiable. When you have nothing to bargain with, it 
only means a race to the bottom. 

Why can’t we enter the race to the top? The opportun- 
ity to change the Employment Standards Act should be 
welcomed by all progressive people. As in the past, 
during periods of chronic unemployment and economic 
crisis, we should be sharing out the work, making sure 
that everyone can earn enough to live. In this way we 
build a sound and sustainable economy, support civil 
society and our democratic political system. 

The problem is that we have too much work for a few 
and not enough work for many. Some people are now 
working 60 or more hours a week to make ends meet and 
don’t have time to enjoy the money they make. Many are 
unable to manage their work, personal, family and 
community responsibilities. This time squeeze has nega- 
tive effects on mental and physical health. In Japan, 
deaths from overwork have become a chronic problem. 
Meanwhile, the number of unemployed and underem- 
ployed is rising. 

Ontario is facing a jobs crisis of major proportions. 
The unemployed, the underemployed and the young are 
feeling increasingly marginalized and without hope for 
the future. The latest official statistics have climbed into 
the double digits and the real unemployment figures are 
about 50% higher. The official rate for youth is about 
17% and estimated as high as 27%. Neither growth nor 
conservative economic policies have led to more jobs. 
Historically, a shorter work time has. 

Between 1800 and 1950, the standard work week was 
reduced by an average of three hours every decade. 
Sharing the work ensured that labour-saving technology 
created leisure, not unemployment. After the Second 
World War, we abandoned this winning and proven 
strategy. Canada’s level of unemployment has risen by 
about 2% a decade ever since. 

None of these figures accounts for the growing army 
of the underemployed. In the past few years, I have met 
people working, even for the province, on three-month 
contracts which might or might not be renewed. In this 
way the government ministries do not have to apply the 
employment standards, provide benefits or give statutory 
holidays. Since then I have discovered that this is com- 
mon practice in the private sector. Instead of employees, 
many companies have individual subcontractors or temps 
who have virtually no rights. Large corporations maintain 
absolute flexibility by Out-sourcing grunt work to free- 
trade zones in the Third World and keep an army of 
overqualified, underpaid short-timers here to check and 
correct the substandard work. 


The bottom has already fallen out of the job marke’ 
and employment standards are dropping. The unemploy- 
ment figures, which are already higher than they have 
been in years, do not tell the story of the growing number 
of underemployed and underpaid who are trying to earr 
a living under any conditions. Then there are the many 
who have simply dropped out and have joined the under. 
ground economy. 

A balance between those who want to work more ané 
those who would like to work less must be restored, 
along with a domestic balance between production and 
consumption. While exports are driving our current 
growth, domestic consumption is flat. But can we count 
on export markets indefinitely? When unemployment 
rises, consumer confidence declines. It is no accident that 
in recent years the number of bankruptcies in Ontario has 
increased dramatically. 

Yes, we need a revolution, but a revolution to increase. 
the quality of life for people of Ontario, not the quantity 
of things they can buy someplace else. We need perma- 
nent full-time work for as many people as possible and 
the security to afford well-made, environmentally friendly 
domestic products. One element in this new economic 
strategy is higher and stronger employment standards. 

Therefore, I modestly propose that the following be 
included in any revision of the Ontario Employment 
Standards Act: 

A reduction of the workweek from the current 48-hour 
maximum to a maximum of 44 hours per week; overtime 
of time and a half to paid after 40 hours. 

An end to employers’ exemptions from any maximum, 
as well as an end to the agreements between employees, 
and employers to exceed any maximum. Exceptions 
should only be made in cases of emergency and in 
specific fields of work, as in the current act. | 

The limiting of overtime to a maximum yearly amount 
for each employee is another alternative. As long as this 
annual maximum is not exceeded, there could be flexibil-. 
ity in the way overtime is calculated: le, Overtime could 
be taken off in vacation or personal time in lieu of pay. 
Employees should also be given the right to take time in. 
lieu. 

The length of the standard vacation with pay should be. 
increased from two to three weeks. 

Whether they are temps, part-timers or on short-term 
contracts, the rights of all workers must be protected. 

Last, but not least, the enforcement of standards should. 
be strengthened, not weakened, and a public education 
program should be carried out to inform employees of 
their rights and employers of their obligations. 

The North American free trade agreement and the rule 
of the Harrisites seem to have started a race to the bottom 
in terms of standards. I hope the members of this com- 
mittee choose to do something to stop it. 

Mr Hoy: Thank you for your presentation. You have’ 
examples and some philosophical approaches to your 
presentation as well. You talk about the underemployed © 
and the young. There was a time when employers con- | 
fided in me that people were cheating on their applica- | 
tions and stating they had more education than they 
actually had to get jobs. Now I’m hearing that the reverse. 
is true: In hopes of getting a job, people are saying that 
they maybe don’t have a PhD, or whatever degree it 
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aight be, so they don’t appear to be overqualified. The 
ear of the employer is that if they ever had the chance to 
york where they actually were trained for they would 
zave. It is a changing time indeed. 

_ You talk about overtime. I’ve had presentations from 
he public to me that they’re not receiving overtime but 
vet do not complain about it for fear of losing their job. 
four call for more enforcement would certainly help that 
put. 

- Mr Young: Yes. I think it’s also important to have an 
sducation program. As was mentioned earlier, there are 
yeople who don’t know what their rights are and I think 
t’s very important that a public education program be 
sonducted so people actually know what their rights are. 
_ Mr Christopherson: I join my colleague in compli- 
menting you on an interesting brief and the presentation 
ying in the specifics of what the government's offering. 
In the context of the broader philosophy, quite frankly, I 
think we need a little more of it so that all of this is 
understood in a context that’s relevant. For those of us 
who are here and active in this business it’s quite easy to 
see the whole agenda and to see the picture and where 
we’re heading. There isn’t much of what you’ ve said that 
I would disagree with. 

_ The one thing I would ask you to maybe focus on, 
because you say it in many ways, but not directly, just so 
it’s there for Hansard for future reference — many who 
have come forward have suggested that this piece, as it 


fits into the larger Tory agenda, is creating a society of 
haves and have-nots, that we’re polarizing. I guess you 
referred to that when you talked about the hourglass. Can 
you just expand on that a little bit in terms of where you 
think we’ll be in three, five, seven years if we continue 
with this kind of an agenda? What sort of society do you 
think we’ll have vis-a-vis the one we used to have? 

Mr Young: Obviously, if you’re giving more power to 
the employers and taking away power from_ their 
employees, the bargaining position of the employees will 
decrease. I see on the broader agenda, as the previous 
speaker said, that we are attempting to compete with the 
lowest common denominator in terms of nations. We’re 
trying to compete with the maquiladoras or the Brazils of 
the world, and what we should be doing is trying to 
compete with the Swedens and making products that 
people can be proud of having made and that are worth 
buying. I hope this agenda doesn’t happen; I hope there 
is a turnaround, a rethinking. That’s why I came today. 

The Chair: Thank you, Mr Young. I appreciate your 
taking the time to come in before us here today. 

Just a reminder to the committee members that the bus 
to Hamilton leaves promptly at 7 o’clock tomorrow 
morning from Queen’s Park. If there’s no other business 
to be conducted, this committee stands recessed until 
tomorrow morning, 9 o’clock, at the Sheraton hotel in 
Hamilton. 

The committee adjourned at 1801. 
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EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
Employment Standards Act / Projet de loi 49, Loi visant 
4 améliorer la Loi sur les normes d’emploi. 


OAKVILLE CHAMBER OF COMMERCE 


The Chair (Mr Steve Gilchrist): Good morning all 
and welcome to the second day of hearings on Bill 49. 
Our first group up this morning will be the Oakville 
Chamber of Commerce. Good morning, gentlemen. 

Mr Peter Warmels: My name is Peter Warmels. I’m 
the president of the Oakville Chamber of Commerce this 
year. 

Mr Don Crossley: Don Crossley, executive vice- 
president of the Oakville Chamber of Commerce. 

Mr Warmels: The Oakville Chamber of Commerce is 
an organization representing more than 1,100 members. 
Members range in size from the Ford Motor Co to small 
business persons employing one to three people. We 
welcome the opportunity to address your standing 
committee with regard to Bill 49, the government’s 
proposed employment standards improvement legislation. 

The Oakville Chamber of Commerce congratulates the 
government on undertaking a two-stage reform of the 
Employment Standards Act and supports Bill 49 as a first 
step in the process. The act itself has been outdated due 
to legislation being added over the years without a 
complete inquiry into its underlying framework. Our 
chamber awaits the second phase of reform and supports 
the stated goals of promoting greater flexibility among 
the workplace parties. 

Our chamber supports your three goals outlined in Bill 
49: to allow the Ministry of Labour to administer the act 
more efficiently; to promote self-reliance and flexibility 
among the workplace parties; and to simplify and 
improve some of the language in the act. We believe that 
in doing so the bill continues to protect minimum em- 
ployment standards for employees and workers. 

The Oakville chamber is very supportive of the 
provisions of Bill 49 which eliminate duplicate claims, 
limits recovery of money to a six-month period and 
extends the appeal period. Employers are increasingly 
faced with defending claims of the same nature or for the 
same remedy in multiple forms. Non-unionized 


employees are able to have employment standards 
disputes dealt with by the courts in wrongful dismissal 
actions as well as by the employment standards branch. 
Unionized employees are able to file grievances under the 
collective agreement to be dealt with in a grievance and 
arbitration process, and may also file claims with the 
employment standards branch. This should avoid 
employers having to defend the same dispute in multiple 
forms and duplicating their costs. In our opinion, the 
public purse is often unfairly burdened in this manner. 

The proposed provision of the act limiting the entitle- 
ment to recover money to six months instead of two 
years places the onus on employees to make complaints 
in a timely manner. In our opinion, the more time that 
elapses with a complaint, the more difficult will be the 
investigation and, as a consequence, increased costs to 
both parties. 

The increased appeal period, from 15 to 45 days, 
provides for a more reasonable time in which to allow the 
parties to negotiate a settlement in lieu of an appeal, 
more carefully consider the merits of filing an appeal and 
make the necessary payment of the amount of the order 
and administration cost to the director to apply for the 
appeal. The current 15-day period in which to make the 
payment causes an unnecessary hardship to employers. 

Our concerns: Notwithstanding our support in general 
of Bill 49, we pose the following questions, all dealing 
with section 20 of the bill, regarding enforcement of the 
act through the grievance and arbitration procedure. 

Question 1: Is it appropriate to grant arbitrators the 
power to make an order that any employment standards 
officer is able to make? Our chamber believes that the 
arbitrator should not be taking on this role, as an arbitra- 
tion hearing will only take place after the various steps of 
the grievance procedure have been concluded. 

Question 2: What is the process to appeal/review an 
arbitration decision enforcing the act? The act is unclear 
about whether any arbitration decision may be appealed 
or if it is in fact final and binding. 

Question 3: Do time lines in the act or the collective 
agreement prevail? All collective agreements set out time 
lines in the grievance process and must be filed and 
processed, but in many cases these time lines will be 
different than those in the act. Our chamber believes that 
collective agreement time lines should prevail to ensure 
consistency. 

Question 4: Is the arbitrator’s ability to award damages 
restricted by the six-month recovery limit? It is not clear 
from the proposed amendments if this is the case. 

Finally, the chamber would support moving the 
provisions of Bill 49 allowing for a greater right or 
benefit assessment as a package to the second phase of 
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reform. Our chamber strongly believes that allowing for 
a greater right or benefit as a package is an important 
component of allowing workplace parties the freedom to 
mutually agree to arrangements which, if viewed separ- 
ately, would not be in compliance with the act. 

In conclusion, the Oakville Chamber of Commerce 
supports the two-stage Employment Standards Act reform 
process and supports Bill 49 as the initial step in that 
process. We urge you to consider the questions we have 
raised to clarify certain of the proposed amendments. We 
thank you for allowing us the opportunity to appear 
before your committee today. 

Mr Dwight Duncan (Windsor-Walkerville): Thank 
you for your presentation. The issue around arbitration is 
now coming up repeatedly with a number of business 
interests across the province. I wonder if it wouldn’t be 
your view that perhaps the government might want to 
take the arbitration clauses out of the bill and deal with 
them in the second part of the process. Would you think 
that would be a prudent step on the part of the govern- 
ment? 

Mr Warmels: I think the process of dealing with the 
appeal process certainly requires a lot of review, and if it 
can’t be dealt with in the first step, then the second step 
may be more appropriate — wherever the most thorough 
degree of review can be taken, whether it’s in the first or 
the second step. 

Mr Duncan: The nature of your comments on the 
arbitration indicate to me that you would contemplate 
amendments to the bill as proposed that would substan- 
tially alter the government’s intent. Would it be your 
recommendation that the government, prior to adopting 
this legislation, at the very least consider amendments to 
the arbitration, and if it’s not prepared to consider 
amendments to the arbitration clauses, then deal with 
them in the second phase? 

Mr Warmels: Yes. 

Mr David Christopherson (Hamilton Centre): Thank 
you for your presentation; appreciate it. I noted on the 
second page, sixth paragraph, “We believe in so doing 
the bill continues to protect minimum employment 
standards for workers.” I have some difficulty appreciat- 
ing how that can be if you accept that right now the 
minimum is there is no cap on the amount of money that 
a worker can claim for, there’s no minimum threshold 
they have to cross to be eligible to make a claim. They’re 
losing the ability to claim for up to two years; it only 
goes to six months. With those losses of minimum 
protections that workers have now, how does that square 
with making the statement that you believe the bill will 
still continue to protect those very minimum standards 
that no longer exist? 

0910 

Mr Crossley: I think that whenever you are taking a 
review process on something of this magnitude, there are 
a number of issues that have to be addressed. I don’t 
disagree with what you’re saying. We attempted, from 
our vantage point, to do the best we could in the time 
allowed to come up with what we felt were some solid 
questions that needed answering. I’m sure if we had 
Studied it for another month, we probably would have 
come up with more and perhaps reached some of your 


conclusions. But in a general way, we feel a general lew: 
of comfort with what we’ve suggested today. i 
Mr Christopherson: I would just express that part ¢ 
the concern of my colleagues and I is that a general ley 
of understanding or acceptance is really difficult when th, 
Employment Standards Act is the only real bill of right 
that workers have and the government maintains th; 
there are no losses and, I think I’ve pointed out Clearly 
there already are losses. | 
To the parliamentary assistant, maybe the fact yo. 
didn’t have enough time would point to the fact the 
maybe this whole thing should have been put off for th 
year-long review, bearing in mind that the governmer 
tried to ram this through in just a few weeks last sessior 
My other question to you would be over on the ney 
page. It says, “The proposed provision of the act limitin 
the entitlement to recover money in six months instead c. 
two years places the onus on employees to make com 
plaints in a timely manner.” I can appreciate that train c 
thought, but we’ve already heard evidence yesterday i, 
Toronto from groups representing particularly visibl 
minorities, women, people whose first language isn’ 
necessarily English — in other words, the most vulner 
able — non-union shops, where there are unscrupulou, 
employers. I know that you wouldn’t support employer 
who violate the laws, and I believe that’s a sincer 
position on your part, but what we’ve heard is that ther, 
are an awful lot of these workers who are so fearful o 
losing their jobs and have so few other opportunities fo. 
employment that they don’t make claims until, quit: 
frankly, they’ve either been fired or quit out of frustratioi 
or have another opportunity to go to another job. Bu’ 
with this change in the legislation, they’ve lost the righ 
to claim for a year and a half of money that’s owed them. 
money they’ve already worked for. Again, how wouli 
you square the benefit that you see as an employer witl 
the rights that the workers are losing? | 
Mr Crossley: I would suggest that there are stil’ 
vehicles in place so that this process can be dealt wit) 
with due diligence in a six-month time frame. I do no. 
think you need two years. 
Mr Joseph N. Tascona (Simcoe Centre): Thank you 
very much for your presentation. There is one area I wan. 
to explore with you. Essentially the standards that gover! 
employment are not being affected by this act, except fo 
pregnancy leave and vacation leave, which are bein; 
Clarified. What we’re dealing with are administrative anc. 
procedural changes. | 
I just want to comment with respect to your concem: 
about the arbitrator’s powers, because as you know, we’ re 
looking at putting the resolution process between union: 
and the employer through the collective agreemen 
process. From what I can see of your questions, is it you 
concer that you want to make sure that the arbitrator’: 
powers are limited to the purpose and rights that are 
given under the Employment Standards Act and nc 
further? 
Mr Warmels: Yes, I certainly do. The arbitrators. 
even today, have an immense amount of power in the 
decision-making process, and the consistency with which’ 
their decisions are applied throughout the process is. 
difficult to comprehend at times. I think they need a. 
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support of some sort to back up the decisions they make, 
yarticularly when it comes to the process we’re dealing 
with today. Even considering that there is an appeal 
grocess in place, arbitrators — and we’re concerned — 
nay be allowed to make the final decision. 

_ Mr Tascona: But within the context and the rights that 
are provided under the act, that would be fine with 
yourself? 

Mr Warmels: Certainly, but the act can always be 
interpreted differently by arbitrators from one to another. 
_ Mr Tascona: With respect to the cap, up to 1991 the 
cap for claims was $4,000, and then it was changed to be 
unlimited. Now we’re back at $10,000. Do you feel that’s 
a reasonable limitation, given the balancing with respect 
to the ability to enforce the act and also deal with the 
resources the government has to deal with this type of 
legislation? 
~ Mr Warmels: I’m not here prepared to specifically 
comment to the amount of a cap. I firmly believe that a 
cap is necessary. I firmly believe that providing a timely 
process, ie, within the six-month period, would allow for 
that cap to be administered much more effectively than if 
there was no time limit on the due process that’s to be 
taking place. 

The Chair: Thank you, gentlemen, for coming and 
making your presentation before us here today. We 
appreciate it. 

Mr Warmels: Thank you. 


HAMILTON AND DISTRICT LABOUR COUNCIL 


The Chair: Our next group up will be the Hamilton 
and District Labour Council. Good morning, gentlemen. 
Again, we have 15 minutes for you to divide as you see 
fit between your presentation or a question-and-answer 
period. Once you’re settled in there, I wonder if you'd 
introduce yourselves for Hansard as well, please. 

Mr Wayne Marston: I’m Wayne Marston. I’m 
president of the Hamilton and District Labour Council. 
With me today is Darren Green, who is the chair of the 
political action committee of the labour council. Darren’s 
actually going to present the brief to you, but just prior 
to that, there’s a couple of observations I would like to 
make. 

First of all, I’d like to thank the committee, of course, 
for the opportunity to present to you. For the record, the 
Hamilton and District Labour Council represents some 
40,000 workers in the city of Hamilton, of course along 
with their families. 

But one matter I’d like to deal with, I’d like the 
visitors in the gallery who are not with labour unions to 
raise their hands. Would you, please? Now, those that are 
with labour unions, please raise your hands. The reason 
I’m doing that is to be very clear with you that labour 
hasn’t somehow stacked this room. I just wanted to get 
that point across. What we do have with us are a number 
of concerned citizens that were at a breakfast with us this 
morning. We had a bit of a meeting with them in 
advance. I just thought that that was important for the 
record: to see that there is a balance between unionized 
and non-unionized workers’ concerns with Bill 49. 


I’ve been following this provincial government’s 
actions in ramming through Bill 7 and attempting to do 
the same with Bill 26. It’s not overly surprising to us to 
see Bill 49 surface and some of the changes that are 
proposed in it. But I wonder, for one, if this government 
has considered an action that took place here in the city 
of Hamilton in February, when 100,000 people came on 
the streets of Hamilton. Now, that was one out of every 
75 people in the province of Ontario. You should ask 
yourself what would cause people concern enough to 
come out to protest. What they were trying to do simply 
was to get the ear of their government. Those concerns 
were based on what they anticipated would happen with 
this government, not what has come to fruition so far. 
Especially with these proposed changes contained in Bill 
49, they’re realizing some of their worst fears. 

The labour council’s brief points to the fact that the 
changes proposed in Bill 49 take away many of the basic 
rights workers have enjoyed for many years, nights which 
helped ensure them some dignity on the job. Unionized 
workplaces will continue to have, as a result of a strong 
collective agreement, that sense of dignity still. 

There will be significant pressures put on unionized 
workers, and I understand just yesterday the minister 
deferred some aspects of Bill 49 to a later date. The more 
cynical people out there say that that was being done 
because of the fact that they felt that it would pull labour 
away from the table at these hearings. I can tell you very 
clearly that for those who may not know much about 
labour, we have a couple of defining principles, and one 
of those is an injury to one is an injury to all, and that 
does not mean simply unionized workers. Our concerns 
are across the community for all workers. 

At this point I’ll ask Brother Green to present the brief 
to you. 

Mr Darren Green: I’ll start with the background. 
When the Minister of Labour, Elizabeth Witmer, intro- 
duced Bill 49 in the Legislature, she advised members 
present that the bill was intended to only streamline the 
act and encourage compliance and simplify administra- 
tion. The reality of Bill 49 is that it has far greater 
implications than simple housekeeping. The Hamilton and 
District Labour Council believes these changes will 
continue the trend established by Bill 7 and further erode 
the workers’ rights, to the benefit of their employers. 
0920 

The fairness and balance in the workplace sought by 
such groups as women workers, minority workers, food 
processors and servers, home workers and domestic 
workers will be dealt a serious setback by the provisions 
in Bill 49. 

The Employment Standards Act was originally 
intended to provide a floor of rights for the workers of 
the province of Ontario, and with the passage of Bill 49, 
Ontario workers will find much of that floor has 
crumbled away beneath their feet. The Employment 
Standards Act, as it existed in the past, has been notori- 
ous for its weakness and also for the lack of enforcement 
by the Ministry of Labour. There are estimates that one 
in three employers violate the basic standards contained 
in the act. This can certainly be attributed to the lack of 
enforcement. 
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The Hamilton and District Labour Council believes 
that these same dishonest employers will, as a result of 
the provisions of Bill 49, have a relatively free hand to 
continue to coerce and abuse their employees. 

Mrs Witmer said that the bill was simply house- 
cleaning. We don’t think so. The following is a short list 
of some of the impacts expected following the passage of 
Bill 49: 

Bill 49 causes workers to forfeit their rights in order to 
simply keep their jobs. It gives employers an open season 
to continue to violate the act. It further neuters the act by 
wiping out the floor of basic rights for both non-union 
and union workers. It caps the amount of money a worker 
can claim from their employer to $10,000. It shortens the 
period a worker has to file a claim. It forces workers to 
seek a resolution from the courts without the support of 
a legal aid. It gives collection agencies a power to 
negotiate settlements lower than the minimum. 

Employment standards are no longer seen as mini- 
mums. In the past, under the Employment Standards Act, 
in the areas such as minimum wages, public holidays, 
vacations, hours of work, notice of termination and 
severance pay workers had a guarantee of a minimum set 
of terms and conditions of employment. The employment 
standards set out in section 4 of the act were minimum 
requirements. It was not possible to waive an employment 
standard, and when the amendments proposed under Bill 
49 are enacted, this will change significantly. 

Under subsection 4(3) it will read, “A collective 
agreement prevails over section 58 and parts IV, VI, VII 
and VIII of the act if the collective agreement confers 
greater rights relating to hours of work, overtime pay, 
public holidays, vacations with pay and severance pay 
than the act confers, when those matters are assessed 
together.“ 

The blatant loss for workers contained in this section 
is clear. As long as the overall benefit package is deemed 
to confer greater rights than currently contained in their 
existing collective agreement, it becomes acceptable that 
some areas of the package may offer less than the 
Standard protections. This particular change, in the 
opinion of the Hamilton and District Labour Council, will 
open the door to tremendous pressures from employers 
for regressive changes to the existing collective agree- 
ments. 

The Ontario government has set about deregulating the 
workplaces of this province, which begs the question, has 
anyone in the government really asked themselves why 
the regulations were enacted in the first place? And as 
well, why aren’t workers across the province of Ontario 
celebrating the so-called flexible standards proposed in 
section 3 of the bill? The answer should be obvious. It is 
because they can clearly see a significant erosion of their 
rights. 

Complaints become grievances under Bill 49. The 
changes to enforcement contained in Bill 49, section 20, 
will further damage relationships between employers and 
their workers when nearly every significant issue, such as 
workplace closure, severance and termination pay, must 
be subjected to the grievance process. The offloading to 
the union and the employer of the important investigative 


and enforcement powers of the Ministry of Labour wi: 
cost both parties dearly in terms of dollars and lo; 
productivity. : 
Subsection 64.5(2) of the act will read, “An employe 
to whom a collective agreement applies...is not entitled t 
file or maintain a complaint under the act.” This include 
an employee who is not a member of a trade union. 
When enacted, this section will mean instead of havin: 
access to the act to resolve a problem, both employer 
and workers must do so within the grievance procedur 
contained in their collective agreement. This change, i 
effect, will force unions and employers to resolve th’ 
most basic of employment standards disputes through th 
costly grievance and arbitration procedure. 
Other enforcement changes for non-unionize: 
employees have set into motion the prospect of worker 
having to seek a resolution of their problems in th’ 
courts. We, as workers, know that accessing our courts i 
very costly and without a legal aid plan to assist ther 
the average worker will not even be able to take advan 
tage of this process. An example I would give to illustrat’ 
the problem would be the case of a clerical worke 
wrongly dismissed and who attempts to get restitution b 
going to the courts. Their lawyer fees alone may m 
between $800 and $1,200 a day, and should the case mm 
three or four days, even if they win a settlement of thre: 
months’ pay at $5,000, they would still lose. A worsi 
case would be if they lost the case and faced the prospec 
of paying the legal fees of their employer. Ordinar 
workers faced with such risks will not be able to proceer 
with an action, even if they are in the right. Because 0, 
Bill 49, they’ll find it necessary to accept the bare mini. 
mum as allowed under a claim to the Ministry of Labour 
The use of private collectors, as laid out in section 2i\ 
of the bill, will further remove the Ministry of Labou 
from its duty to enforce the act when employers refuse t 
pay for their violations. Now Bill 49 proposes to transfe. 
the collection function of the Ministry of Labour’: 
employment practices branch to private collectors. Such 
a move will further complicate the possibility of a worke 
receiving what is due them, and in some cases will ensur 
they do not receive any money at all. A case in poin, 
would be, a person close to or below the minimum wag 
could be expected to pay a collector’s fee. In othe 
words, they would have been victimized by the employe. 
and now they are being victimized by their own govern 
ment. The workers of Ontario deserve better from thei 
government. | 
There are some positives to Bill 49 that the labow 
council sees in the area of vacation entitlement of twc 
weeks and the fact it will accrue even if the employee 
has missed some time due to illness or a leave 0} 
absence. In addition, the changes to seniority rights anc 
service during leaves of absence, such as parental anc 
pregnancy leaves, which will now be included in the 
calculations of length of employment, service or seniority. 
are also positive. 
In conclusion of my part of the brief, the Hamilton anc 
District Labour Council strongly urges the committee tc 
recommend the government scrap Bill 49 and then tc 
work to provide education to employers and workers as 
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‘to the rights under the Employment Standards Act as it 
exists and to use the resources of the Ministry of Labour 
to enforce workers’ rights, not weaken them. We believe 
/a critical piece to building and maintaining a solid and 
productive workforce is the development and enforcement 
‘of a progressive Employment Standards Act, not the 
erosion of the act as proposed in Bill 49 and certainly not 
‘by the Ministry of Labour abdicating its responsibilities 
to the private sector. 
. Mr Marston: Just a couple of comments to add to 
that. As the result of the changes proposed in Bill 49, 
workers in both union and non-union shops will be 
confronted by employers and managers who demand 
more flexible terms of employment. It’s very clear that 
the minister withdrew some things yesterday that are 
addressed in this brief, but it’s because those issues are 
important and the fact that the bill even looked at them 
in the first place that we decided to continue with our 
brief and speak to them. 
_ The expectation of more flexibility would open the 
door to a deterioration of working conditions and rela- 
tionships between workers and their managers. One of the 
things that we’ve had for a number of years is relative 
labour peace in the province of Ontario. We could, from 
different philosophical views of the reasons for that, 
propose that Bill 40 helped us extensively and there are 
other areas of legislation in the past that did, but clearly 
that is at risk with Bill 49. 
_ The types of changes, if enacted, would succeed in 
sending labour-management relations in this province 
back to the pre-Second World War era. In this commun- 
ity, that era led us to the great strike of 1946. I, for one, 
am very saddened that we have in this province people, 
who 50 years ago stood in those picket lines to fight for 
basic human rights for workers, who see this government 
forcing their grandchildren back towards those kinds of 
rights. The question that I have to ask is: Just how far is 
this government prepared to go with taking away rights? 

I will say one thing to you: If you’re eyeing the idea 
of a free trade zone in the province of Ontario, you’re in 
for one hell of a fight. We know, from the perspective of 
workers, that under the free trade agreement there was a 
certain call for harmonization of laws with the United 
States, but it even appears that this government’s pre- 
pared to take that even further and perhaps harmonize 
with Mexico. The workers of this province, both union- 
ized and non-unionized, deserve better than that. They 
deserve better than their government turning on them. 

The Chair: Thank you, gentlemen. We have one and 
a half minutes and under the rules we had set up, that 
will allow one question. So, again, the first up this round 
would be the official opposition. 

Mr Duncan: Yes, just — 

Interjection. 

The Chair: We’ve been doing the same thing. We 
went all the way around there, so we now start with them 
again. 

Mr Duncan: Did you want a question? I'll yield — 

Mr Christopherson: We ran into this yesterday too. 
We started with the official opposition, we had one 
presentation. Now we’ve had the second presentation, so 
in rotation — 


The Chair: But we’ve been rotating so that the total 
time each day, reflecting that the 15 minutes in most 
cases won’t allow three questions. 
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Mr Christopherson: Then could I respectfully request 
during the gap that’s there in the schedule a quick 
meeting of the subcommittee to straighten this out — 

The Chair: No problem. 

Mr Christopherson: — because I’m not satisfied with 
the way this is going. 

The Chair: Fine. Mr Duncan has yielded to you in 
this round, if you like. 

Mr Christopherson: I appreciate that very much, but 
I would still request a meeting. 

Interjection. 

Mr Christopherson: That’s a valid concern. 

The Chair: Okay. 

Mr Christopherson: Thank you very much for the 
presentation, Wayne and Darren. I want to ask you one 
question. There has not yet been an employers’ group 
that’s come forward, including the one from this morning, 
that hasn’t said in their presentation that they believe 
workers’ rights are being protected and therefore they’re 
giving their full support to Bill 49. I'd like to give you an 
opportunity to go on the record with Hansard as to why 
you believe that minimum rights and standards are being 
lost under Bill 49 in a very direct way. 

Mr Marston: It’s very clear that there is a move to 
empower employers even beyond what they had tradi- 
tionally in the workplace. The sad part of it is, from our 
perspective, that for many reasons under the existing 
legislation and the enforcement that was there, there were 
already abuses in the workplace, and this further takes 
away the dignity of workers in those workplaces. 

Mr Christopherson: If I can then, to wrap up, I just 
want to compliment my own home-town labour council 
for the job it’s doing representing the working women 
and men of this community. I think you do an excellent 
job and I appreciate everybody being here to explain it, 
Darren. 

The Chair: Yes, and I’d like to thank you, gentlemen. 
As you put on the record, I’d like to put on the record 
that we appreciate the people who have taken the time to 
come out here today and participate in this process. 
That’s the whole point of going around the province, and 
we appreciate the time you’ve taken to come and make 
a presentation before us here today. 

Mr Marston: That opens the door to one more 
comment. I sure hope that this government continues to 
have public hearings on every piece of legislation. Thank 
you. 


SOCIAL PLANNING AND RESEARCH 
COUNCIL OF HAMILTON-WENTWORTH 


The Chair: That leads us to our next group, the Social 
Planning and Research Council of Hamilton-Wentworth. 
Good morning. If you would be kind enough to introduce 
yourself for the benefit of the Hansard reporter. 

Dr Charlotte Yates: Perhaps to start with we should 
say that the name on the agenda of the presenter 1s 
clearly not either of us, as it’s a man and there are two 
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women sitting here. We are both executive board mem- 
bers of the Social Planning and Research Council of 
Hamilton-Wentworth. This is Sharon Smikle, and I am 
Charlotte Yates. We will be jointly presenting the SPRC’s 
presentation. 

Ms Sharon Smikle: The Employment Standards Act 
established in 1968 was introduced to ensure minimum 
labour standards. Since that time, the act has helped 
contribute to a level playing field upon which employees 
and employers can negotiate by establishing standards in 
employment agreements regarding hours of work, over- 
time pay, public holidays, paid vacation, pregnancy and 
parental leave and severance pay. 

Originally, the employment standards were put in place 
to protect women, children and the most vulnerable of 
workers. Nineteenth-century legislation was initially 
implemented to ensure appropriate health and safety 
measures in the workplace. In the years following, the 
minimum wage was established for the protection of 
underpaid women and children. Hours of work also 
became regulated. These pieces of law were consolidated 
to yield the Employment Standards Act. This law not 
only benefited workers and their families but also profited 
employers, as workers proved to be more productive 
under good working conditions. 

The provincial government is proposing to make slight 
changes to improve employment standards in Ontario 
through Bill 49, the Employment Standards Improvement 
Act. We believe these significant changes will erode the 
effectiveness of the act and diminish the rights of work- 
ers. The impact of flexible minimum standards, limita- 
tions placed on the rights of workers to back wages, the 
enforcement of employment standards and the use of pri- 
vate collectors to recover money owed to employees will 
do little to improve working condition or the productivity 
of the Ontario labour force. There is concern that this bill 
will make exploitation not only possible but legislated. 
The ongoing restructuring of our labour market continues 
to increase the amount of power employers have over 
workers, and Bill 49 further reduces the capacity of the 
worker to secure quality work and a living wage. 

The government promises that Bill 49 will make the 
act more relevant to the needs of the workplace and 
protect the most vulnerable workers. However, in light of 
the current environment and the erosion of our social 
safety net, we insist that the strict enforcement of the 
existing Employment Standards Act is what is relevant to 
workers, more now than ever before. 

Currently, Statistics Canada reports unemployment 
rates will continue to rise, but these statistics fail to count 
the large number of people who have been laid off or are 
no longer looking for work or the growing number of 
people on social assistance. This large pool of unem- 
ployed or underemployed labour acts to keep wage levels 
low and workers from leaving their jobs, regardless of the 
conditions in which they work. 

Under Bill 49, the situation will worsen by diminishing 
the collective ability of workers to voice their concerns. 
Under Bill 40, employers are now able to bring in 
labourers to replace striking workers. This effectively 
eliminates the only tool workers have to reach fair 
employment agreements — their labour — and those 


workers without the protection of a union must be thei: 
own advocates, knowing that if they make too many 
waves, there are hundreds waiting for their own job. 
The changes proposed in Bill 49: | 
Flexibility of minimum standards: Bill 49 will alloy 
employees and employers to negotiate employmen) 
contracts below current minimum standards of hours oj 
work, overtime pay, public holidays, paid vacation anc 
severance pay. This is possible as long as the contrac) 
provided appears to have greater benefits than those 
under the Employment Standards Act. 
This can be illustrated by the following example: 
Under Bill 49, employers will be given the legislatec 
right to remove the two weeks’ vacation in exchange for 
additional severance pay. This agreement may seem more 
attractive than the other under the Employment Standards 
Act, but upon closer examination, employers will find ij 
easy to offer severance pay at the time when people are 
in no position to leave their current employment, and for 
workers who are desperate to find work, they are in little 
position to be bargaining. | 
This and other scenarios will be possible because there. 
is nothing in Bill 49 that states how the value of ¢ 
particular benefit will be determined over another, and 
there is nothing that states who will determine the value 
of what each benefit is worth. Although the province has 
promised to table this section of the bill until the fall, the 
following concerns need to be addressed, regardless of. 
whether it is brought forth now or later. | 
Agreement on the value of non-monetary benefits is 
virtually impossible to obtain, as individual workers and: 
employers will place different degrees of value on these’ 
rights and benefits. Who will determine whether an 
individual employee will have input into this contract, 
especially in this period of high unemployment when 
employers have significantly more leverage to make that’ 
call than their employees? 
Employers need to carefully consider Bill 49. Studies; 
have found that work hierarchy and organization has a: 
profound effect on the health status of populations. By. 
eroding the rights and control a worker has over his. 
environment, an employer will face the costs incurred’ 
through reduced productivity and increased absenteeism. | 
Moreover, this will cause unrest and ensure that the 
relations between employer and employee remain acri- 
monious. 
Dr Yates: Maximum restriction on claims and enforce-. 
ment of employment standards: Under the current act,. 
workers can choose to file a claim against an employer. 
for back wages under the employment standards branch. 
of the Ministry of Labour, in civil General Division court. 
or in both. While this system is far from perfect, requir- 
ing employees to wait unreasonable amounts of time for. 
even the employment standards branch decision, it does’ 
ensure that an employee’s right to receive all the money 
to which they are entitled is met. 
Under Bill 49, the employee must now choose between | 
filing a complaint under the ESA or with General Divi- 
sion court. The benefit of an ESA claim is that it will be 
processed somewhat more expeditiously, but the draw- ’ 
backs are that this claim is restricted to six months of | 
back wages and a maximum settlement of $10,000, 
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regardless of the period of time for which wages are 
owing or the amount owing. Under a civil claim, these 
‘estrictions do not apply, but the length of time of a civil 
vase, aS well as the cost of hiring a lawyer whose ser- 
vices would not be covered under legal aid, are prohibi- 
ive to many employees. Therefore, the employee is 
forced to choose between receiving what is rightfully 
gwed to them and waiting years for the money, or 
receiving less than they deserve if they are in need of the 
money quickly or if they can’t afford to pay for a lawyer. 
This bill forces a resource-poor employee to file a claim 
under the act because they cannot afford to hire a lawyer 
to sue in civil court and cannot wait for the money that 
is rightfully theirs. 

0940 

_ Since the government’s stated purpose of this portion 
of Bill 49 is to streamline the process for cost-effective- 
ness, the question then becomes: Will this bill reduce 
government costs? In reality, it cannot. The added cost to 
the legal system will outweigh any savings to the Minis- 
try of Labour, since the burden is merely being shifted 
from one body to another. Therefore, the changes to this 
section of the act do not appear to save taxpayers dollars 
but do appear to deny justice to the most vulnerable of 
workers. 

Privatization of collection: Enforcement of employment 
standards decisions and the collection of money owing to 
employees has always been a major problem with the act 
and within the Ministry of Labour. In 1994-95, of the 
$64.3 million in wages found owing to employees, $47.8 
million was not collected, mainly due to employers’ 
refusal to pay and the weak enforcement of the existing 
Employment Standards Act. 

The government proposes to privatize the collection 
functions of the Ministry of Labour, thereby absolving 
itself of the responsibility to recover what is owned to 
workers of the province. But there is no guarantee that 
private collection agencies will be more successful than 
the ministry in collecting money. There is the possibility 
that collection agencies will exert more pressure on 
employees to accept less than they are owed, even under 
the maximum limit, to expeditiously process the claim so 
that they can then collect their fee. In the cases where the 
collector is unable to collect the full amount of money 
from the employer, their collection fees are to be paid out 
of the money owed to the employee. Considering the 
maximum limitation on money claimed and the ministry’s 
previous track record in collecting money, it is likely that 
not only will employees receive less than they are entitled 
to receive, they will have to pay a user fee to collection 
agencies when employers refuse to pay the full amount of 
the claim settled under the act. Everyone wins in this 
situation except the employee. 

Our summary: Does Bill 49 improve work relations or 
reduce the cost of enforcement of employment standards? 
Our analysis shows that it does not. The Employment 
Standards Improvement Act is anything but an improve- 
ment. At present, there are 20,000 formal complaints 
made annually, alleging violations of the Employment 
Standards Act. We believe that with Bill 49, the number 
of violations will increase. Bill 49 will have a negative 
impact on working conditions and will erode the employ- 


ment standards Ontarians have struggled to develop over 
the last 50 years. In a society battered by constant change 
and downsizing, it is essential that legislation protects the 
rights of all working people, who find it increasingly 
difficult to protect themselves. We feel that these 
changes, combined with anticipated changes to the 
Occupational Health and Safety Act and Workers’ 
Compensation Act, will make Ontario a harsh and a 
dangerous place to work. 

The Chair: Thank you both. That leaves us with just 
over four minutes, and we’ll start this round will the 
government. 

Mrs Barbara Fisher (Bruce): Thank you very much 
for your presentation this morning. I have a question, 
though. In one of our presentations yesterday in Toronto, 
we heard a very serious and significant, impassioned plea 
by a woman who, quite frankly, has been mistreated by 
the system. I acknowledge in your presentation that we 
agree that collection hasn’t been on the best side of the 
employee’s benefit in the past. As a matter of fact, I 
think you used the number that $47.8 million last year 
remained uncollected. That’s probably living proof that 
the system isn’t working the way it was, and for the 
intervenor yesterday, that’s exactly what she confirmed. 
She had an impassioned plea: “Please do something.” 
This is a multi-year issue; it’s not just yesterday. 

Would it not seem reasonable, then, seeing as the 
responsibilities for collection were even minimalized in 
the last government’s efforts because of layoff of staff on 
collection and absorbing that into other responsibilities of 
ministry staff, that perhaps attention wasn’t being paid as 
it should? The government, as is presented in the bill, 
sees that perhaps there’s another way to do this. Would 
it not seem reasonable to give that a try before somebody 
would say, in fact, it won’t work, seeing as the other 
systems haven’t worked in the past? 

Dr Yates: I agree with you that there have been many 
problems in fact, not even in the last two but five or 10 
years. There have always been problems with collections 
of employment standards since they were first developed. 
Part of that has been the low level of people responsible 
within the government for actually going out and dealing 
with employment standards complaints. Therefore, I think 
there is room for looking at new ways of doing things 
and doing them better so that you protect employees. 

I think the concern, and I think a reasonable concern 
of the Social Planning and Research Council, is that to 
privatize the collection is not necessarily the answer. 
There are a series of anticipated problems, which we 
haven’t gone into in great detail here, that we would 
anticipate from privatizing. For example, if there’s a 
conflict of interest between a private collection agency 
and an employer, is there any body through which 
employees can ensure that their interests are being 
protected when you’ ve privatized it to a business which 
may have links with other employers? Collection agencies 
are involved in all facets of business, not just in the 
collection of money, so that is just one example of a 
potential problem with privatizing the system. 

Having said that, while I agree there’s a need for 
experimentation, the question is how you experiment and 
the type of changes that you implement. It suggests to me 
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that privatization is not necessarily the route to go, and to 
experiment without trying to anticipate a little bit what 
those effects will be would be seriously detrimental to 
employees. 

Mrs Fisher: In closing, I would just add that her plea 
was, “Government can’t do it for me, hasn’t done it for 
me,” and I’m not just talking about a government, I’m 
talking about government in general has not been able to 
do it for me.” I think one of the reasons that we so 
strongly support the effort to try this otherwise is exactly 
that reason. 

Mr Pat Hoy (Essex-Kent): Thank you for your 
presentation. I want to follow up on the same line of 
thinking, that if the current system is not working well 
for employees, as you rather agree, in your brief you’re 
saying that by reducing the benefits to employees in the 
hope that some other system will collect the moneys for 
them is not what you’re looking for; 75%, threshold, user 
fees, as you mention, is not the answer you’re seeking 
from the government in the hope that they can get some 
moneys rather than the current system. 

Dr Yates: I’m not sure what your question is. 

Mr Hoy: If the current system is broke, the govern- 
ment’s suggestion of going this route, with private 
collections, is not the answer you’re seeking to a broken 
system. Is that correct? 

Ms Smikle: I think that in the interest of fiscal respon- 
sibility, we’ve seen over the years that the government 
has been downsizing. So the people who are enforcing 
the employment practices legislation, the collections end 
of things, have been regionalized. With that move, I don’t 
necessarily think that all of the collections effort or the 
effort to see if we can collect more expeditiously and go 
after those employers who are trying to get away from 
making payment to these employees has been exhausted. 

I don’t necessarily think that all the options that 
perhaps are out there have been exhausted. I think that 
regionalizing that end of things, in terms of the collec- 
tions component, has not been the most effective. It 
wasn’t effective before when it was done centrally, and 
certainly being spread out among the regions has not 
proven to be effective either. I think there might be other 
options, though, within government to do that. 

The Chair: Thank you both. We’ve gone over our 
time, but we appreciate your taking the time to make a 
presentation before us today. 
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HAMILTON DISTRICT 
CHAMBER OF COMMERCE 


The Chair: The next group presenting this morning 
will be the Hamilton District Chamber of Commerce. 
Morning, folks. Again, we have 15 minutes for you to 
use as you see fit, if you’d be kind enough to introduce 
yourselves for Hansard, please. 

Mr Lee Kirkby: Welcome to Hamilton. We’re very 
pleased to have the committee here. Please come back in 
November for Grey Cup. We’re trying to celebrate 150 
years of success in this community and we like as many 
guests as we can through the course of the year. 

My name is Lee Kirkby. I’m the executive director of 
the Hamilton District Chamber of Commerce. With me is 


Sharon White, a member of our human resources commit 
tee and one of the people who has assisted us in puttin, 
our material together. : 

The Hamilton District Chamber of Commerce is th 
largest general business association in greater Hamilton 
Its 975 members employ in excess of 50,000 person 
within the regional area, ranging in size from one-persoy 
organizations to some of the area’s largest employers 
both public and private. We are pleased to be able t 
make comment upon the proposed changes to the Em: 
ployment Standards Act and the process undertaken t 
address this important legislation. 

In the past year and a half, we have seen our member 
ship grow substantially. This expanded base of involve 
ment has brought with it a sense of promise, excitemen 
and new enterprise which has been coupled to the sub 
stantial expertise and success of the restructured organiz 
ations which were the traditional base of greate 
Hamilton. There are several characteristics of the organi’ 
zations we see today which have application to the issue. 
covered under the employment standards legislation. 

Today’s businesses are generally smaller than those 0 
the past decades. We see businesses of from two to 2: 
employees as a much larger part of the general economy 
Most of these organizations do not have specializec 
human resource professionals involved in their operations 

Many organizations are virtual corporations. This typi 
of organization is more of a cooperative than a traditiona. 
company. There are no employees, only contract individ: 
uals and groups who carry out specific functions for the 
organization. Some are groups of individuals who bonc 
together for marketing purposes but operate independent: 
ly for other aspects of the enterprise. 

Increasingly those enterprises which focus on expor’ 
markets or which provide services to enterprises with ar 
export focus are the ones which are growing and prosper: 
ing. They find that their operating hours and time frames 
are very different from our traditional models. 

The chamber is supportive of the government’s actior. 
in initiating a two-stage reform of the Employmen’ 
Standards Act. This presents an opportunity to redefine 
this legislation, taking the realities and new needs oi 
today’s economy into account. The first steps which are. 
proposed in Bill 49 are reasonable beginnings to a more: 
comprehensive review in the second phase. We will be 
pleased to participate in that process as it unfolds. 

We have been told by our employers and the pro- 
fessionals who advise them that the act as it currently 
operates is cumbersome and leads to unnecessary delay. 
and expense for all parties. Revisions are needed. 

It is difficult to object to the government’s first 
objective, seeking for improved resource utilization by 
ministry personnel in administering the act. Proposals to. 
use commercial processes for such items as collection of 
unpaid judgements are good examples of methods to 
utilize expertise appropriately. : 

The second objective, to promote self-reliance and. 
flexibility among the workplace parties, is critical in light’ 
of the changed nature of today’s workplace. The ability 
for the parties in the workplace to be able to determine 
the working relationship, to be able to effectively respond. 
to their customers’ needs, is a vital part of expanding our 
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economy. In absence of revisions to the legislation, the 
tendency to contract relationships will continue to grow. 
Recently one of our members described the unfortunate 
view which employers sometimes take in the following 
way, “The decision to hire an employee has become one 
which is a managed risk.” If we do not make changes, 
this view will grow and prevail. 

| The third objective is to simplify and improve some of 
the act’s language. This is a critical element in order to 
meet the first objective. Confused language and preced- 
ents make it impossible for the parties to understand and 
manage their relationship in light of the law. Administra- 
tive procedures for enforcement of the legislation must 
also be clear and understandable; otherwise we will see 
‘an increase in litigation, not the lessening, which every- 
one would desire. 

_ Under the proposed amendments, employees in work- 
places without a collective agreement will have to make 
‘a choice of whether they wish to commence an action 
before the courts or lay a complaint with the Ministry of 
Labour under the act. Only one of the two remedies will 
‘be available in each case. 

_ We note that in the case of unionized employees under 
the proposals, where a collective agreement is in place, 
the amendments provide that only the grievance pro- 
cedures under the collective agreement will be available 
for action. This effectively shifts the cost of the adminis- 
tration of the act on to the affected employer and union 
and stops the individual employee from seeking action 
through the ministry. 

We have a question: Is it intended that the provisions 
of the act are to form a part of all collective agreements 
in the province? In other words, does it become an 
underlying clause within every collective agreement if 
this is the procedure to be followed? 

While we strongly support the provisions which stop 
the use of multiple forums for the pursuit of individual 
cases, we would suggest that consideration be given to 
permitting the choice, in the case of the unionized 
employee, to be exercised as to the method of remedy at 
the commencement of a claim. This would parallel the 
choice which is provided in the non-union case. 

There are several sections of the amendments which 
we think might benefit from further thought and review 
before enactment. Generally they relate to issues which 
appear to create the potential for confusion and subse- 
quent litigation to clarify the application of the pro- 
cedures. 

1. Language relating to vacation entitlement: Section 
8 of Bill 49, amending section 28 of the act, adds the 
clause to the first paragraph, “whether or not the employ- 
ment was active employment.” We are not certain 
whether this amendment is intended to provide that for 
every instance where an employee is absent from the 
employment environment, vacation entitlements shall be 
continuous. As the amended section is worded, an 
employee on extended educational leave, even by agree- 
ment with the employer under some specific terms of that 
leave agreement, long-term sick benefits or other agreed 
absence, could be granted a claim for vacation pay upon 
application. We suggest the added wording may cause 
more problems and more litigation than it solves. 


2. Arbitrators in lieu of employment standards officers: 
The amendments provide for instances where the actions 
of an arbitrator shall have the same powers as those of an 
employment standards officer. We are not certain that the 
differences in the relevant powers under other statutes 
and procedures of these two types of officers have been 
adequately dealt with in the amendments. Considerable 
concern is raised that the clauses which deal with these 
powers will lead to substantial litigation as the different 
provisions of the two types of officers are resolved. We 
would urge the committee to look seriously at the 
implications of these provisions and make them clearer 
before the legislation is enacted. 

3. Greater right or benefit: We have concerns about the 
greater right or benefit in the manner in which it was 
presented in the original provisions. We note that the 
minister has indicated that this has been put over to the 
second phase, but have commented on it and will leave 
those just for the written submission. You may refer to 
them. The major concern is that we need to make sure 
that we understand the scope of those and how the 
evaluation in value will come about. 

In conclusion, the chamber supports the two-stage 
approach to Employment Standards Act reform and in 
principle supports Bill 49 as that first stage. We submit 
that with refinement through this hearings process many 
of the concerns that have been raised about reforms can 
be addressed and we have attempted to provide some 
assistance in that regard. In light of the rapidly changing 
forms and needs of our current places of work, it is 
important to employees and employers alike that the 
legislative environment be adjusted to provide as much 
flexibility and responsiveness as possible. 

We thank the committee for the opportunity to appear 
and for your consideration of our submission. 

The Chair: Thank you very much. We have six 
minutes, which means we have two minutes per caucus. 
This round will start with the third party. 

Mr Christopherson: Lee, Sharon, welcome. It’s good 
to see you both again. I’ve looked through a couple of 
times and listened carefully and I didn’t see a refer- 
ence — if there is one, maybe you can point it out to me, 
but I didn’t see where you addressed the issue of whether 
you believe workers are losing any minimum standards or 
rights that they now have in the existing Employment 
Standards Act. Can you comment on that or refer me to 
the part of your brief that does? 

Mr Kirkby: We didn’t make direct comment on it. I 
guess, in reviewing the proposals, we do not see substan- 
tive reduction in existing rights. The minimum standards 
that are provided in terms of basic entitlements are 
provided in the bill and we did not see major issues of 
reduction. 

1000 

Ms Sharon White: There does appear to be some 
scope for balancing, but the basic minimum seems to — 

Mr Christopherson: I’d like to pursue that a little 
because I see it somewhat differently. Right now there’s 
no cap on the amount of money a worker can claim 
through the Ministry of Labour for money that’s owed. 
This is money they’ ve worked for, that they’re entitled to, 
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it’s owed to them, and there’s now a limit on how much 
they can claim through the Ministry of Labour. 

There’s also going to be, or at least there’s a provision 
for, a regulation that cabinet can enact that would provide 
for a minimum threshold that you must cross before you 
can make a claim. That’s new; right now that doesn’t 
exist, and the time frame that you can claim for is being 
reduced from two years to six months. I would submit to 
you that’s a loss of a right that a worker now has. Can I 
have your comments on that? 

Ms White: Years ago, when the employment standards 
legislation was codified into the current employment 
standards code, the types of claims that were followed 
through the employment standards process tended to be 
of a fairly small monetary value. I know in recent years, 
given section 3 of the current Employment Standards Act, 
officers have an ability to enforce the larger employment 
standards contract, which tends to get, can get into much 
larger claims on an individual basis. That sort of enforce- 
ment of a private contract of employment through the 
employment standards legislation was probably never the 
intention in the legislation when it was first envisioned. 

When I read the proposed Bill 49 amendments now 
they appear to require an individual to go to the courts 
with claims in excess of $10,000, but all statutory 
entitlements — the severance pay and termination pay, 
that sort of thing — are still enforceable through the 
employment standards branch of the Ministry of Labour. 
Sometimes those claims can add up to quite a bit more 
than $10,000. 

It strikes me that the proposed amendments are a nice 
balance between the original aims of the legislation and 
the need not to be using bureaucracy to enforce contrac- 
tual provisions that were never really intended, originally, 
to be enforced through this mechanism, anyways. 

Mr Christopherson: I would argue that when we 
lifted the cap, because there used to be a cap of $4,000 
and we made it unlimited, clearly we were wanting to 
ensure that all those situations were captured by the 
legislation. 

You talk about a balance. We certainly see where 
employers are gaining a lot, because there hasn’t been an 
employers’ group yet that hasn’t bumped into Bill 49 and 
fallen in love with it. There also hasn’t been a workers’ 
group, either a community group or a labour group, that 
hasn’t come in and pointed out time after time, and we’ve 
already seen it this morning, that workers are losing 
minimum rights. 

I fail to understand where the balance is and I would 
submit to you that clearly there’s a tilt here and that 
workers are indeed losing rights and benefits they now 
have. 

Ms White: I’d just suggest, in response to that, it’s not 
so much a matter of losing rights as a change in the 
enforcement process, but we may differ on that. 

Mr Christopherson: Oh, believe me, we do. 

Mr John O’Toole (Durham East): Thank you very 
much for your presentation. I just want, in the opening 
comment, to commend you for the excellent overview of 
the changed context of employment and work. I think it’s 


very envisioned and certainly looks at what is the reality 
out there. 


The organizations you represent are indeed the futur 
types of organizations. The large Stelco types, Gener; 
Motors, Ford, Chrysler, are downsizing, as the goverr 
ment is. But certain things that have to be done an 
services that have to be provided are the new era. Man 
of those will be unrepresented in the traditional unio 
representation mode. That’s also a change for union: 
where they need to look at what types of services an 
advocacy actions they take. } 

I like your last line that says they’re finding their hour 
of work and time frames and traditional models ar. 
changing — the seasonal work and the changing demand 
in the market and the economy. People still need security 
I’m making my point here kind of obliquely but, “Th 
decision to hire an employee has become one which is 
managed risk” — at that point employees and employer 
both have responsibilities. Wouldn’t you agree? | 

Mr Kirkby: Certainly. ! 

Mr O’Toole: I think, just drawing on a previou 
presentation earlier this morning, that productivit: 
increases with harmony in the workplace, so why woul: 
a prudent employer create disharmony in the workplac’ 
or try to create some kind of agitation in his smal’ 
hands-on entrepreneurial business of 25 or 50 employees’ 
Don’t you see that price and quality and harmony in th’ 
workplace are really how to get productivity in? | 

Mr Kirkby: Certainly. It’s a major part of what man) 
businesses are doing, both in their training plans and i 
working, the whole concept of team building etc. Legisla 
tion doesn’t build teams. 

Mr O’Toole: The current system with its bureaucracy 
and vertical structures — large organizations don’t func: 
tion well, that’s proven; that’s why they’re crumbling 
Whether they’re union or non-union isn’t really the issue 
it’s that the current structures aren’t versatile enough t. 
respond to changing markets. Those versatile structures. 
be they unions, the Brotherhood or the corporation itself. 
have to respond. Would you not agree? 

Mr Kirkby: Certainly. 

Mr O’Toole: This whole amendment, don’t you sev 
that it’s absolutely critical that they examine not jus 
these minor amendments but the broader context of thi, 
employment standards, given the traditions of worl 
themselves are changing? | 

Mr Kirkby: That’s why we have agreed and suppor 
the concept of the two-stage process, because we thin} 
that looking at the relationship of employment to what’: 
going on in the economy becomes a critical part of being 
successful. | 

Mr O'Toole: That’s the reality. That’s a really fine 
statement. Your opening comments are right on; they’re 
very germane, and you’re right. This is the kind of inpu 
the minister is looking for: What is going to happen ir 
the year 2000 and beyond. We’re not looking at the 
status quo as serving anyone, so it’s a tough one. Did you. 
realize that technically less than 25% of actual orders are 
collected? The system is in gridlock. 

Mr Kirkby: We were aware of that and it’s one of the 
reasons why we thought it would be almost across-the- 
board acceptance; the concept of using some form ol 
commercial collection process to get the moneys people 
are due seemed to be almost a given as being a better 
solution than what we have today. 
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, Mr Duncan: Lee, just one question: Would it be your 
‘view that the vast majority of your members are good 
‘employers and follow the laws of the province both in the 
‘labour market and in terms of their taxes and everything? 
| Mr Kirkby: I would suggest that the vast number of 
‘employers across the province are probably typified by 
‘the description you’ve given. One of the difficulties is 
‘that we tend to write legislation for the 3% or 4% or 5% 
who create problems and everybody else then gets 
‘wrapped up in them. There are times when people, 
inadvertently or by not understanding the exact letter of 
‘the rules and regulations, may violate them even if they 
didn’t intend to. 

' Mr Duncan: So what’s the big deal? Most employers 
‘aren’t affected by this statute in any event. The official 
opposition, by the way, agrees with the government’s ini- 
tiatives to try and streamline, do a better job on collection 
and make the act work better. We applaud them for being 
the first government to take a step in that direction, but 
why would we want to reduce minimum standards? It 
| makes no sense because standards, when they’re 
enforced, only apply to the bad actors anyway, and in my 
experience the vast majority of employers in this province 
are good employers. So why in streamlining the act, 
which I don’t think any thinking person would disagree 
with, would we want to reduce minimum standards? 

Mr Kirkby: I’m not sure there’s an answer to your 
question. Our read of it is that minimum standards aren’t 
being reduced. What we’re talking about is how we 
enforce those standards. We can talk about the method of 
enforcement and whether there are more efficient enforce- 
ment methods — we happen to think there may be — 
that doesn’t mean you’ve changed the standard that 
people are being asked to meet. 

The Chair: Thank you both. Mr Kirkby, in your 
Opening comments you mentioned celebrating 150 years 
of success. You must be doing something right, because 
one of my colleagues discovered that the Sheraton was 
completely sold out last night, so something was happen- 
ing in downtown Hamilton here. 

Mr Christopherson: There’s always 
happening in downtown Hamilton, Steve. 

The Chair: Congratulations on having such a thriving 
economy, and thank you both for coming in here today. 

While the next group, the Hamilton-Wentworth 
Coalition for Social Justice, comes and settles at the desk, 
I wonder if the subcommittee members could come up 
and we’ll just discuss this for two minutes. Nobody leave 
their chairs. We are not taking a formal recess. 

Mr Baird on a point of order? 

Mr John R. Baird (Nepean): I just have a quick 
motion to make, if I could, that in Belleville on Septem- 
ber 13 we change our time from 9 to 5 to 10:30 to 6:30. 
We had all-party agreement on it. 

The Chair: To accommodate the transportation. 

Mr Baird: Because there’s a bus leaving from Toronto 
and that will just make it easier. 

The Chair: Seeing no further comment, I’ll put the 
question. All those in favour of the changes proposed? 
Contrary? The motion carries. 

With that bit of housekeeping, back to the task at hand. 


something 
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HAMILTON-WENTWORTH COALITION 
FOR SOCIAL JUSTICE 


The Chair: Good morning all. We have 15 minutes 
for you to use as you see fit between presentation and 
question and answer. I wonder if you’d be kind enough 
to introduce yourselves for the Hansard reporter. 

Ms Andrea Horwath: My name is Andrea Horwath. 
I co-chair the Hamilton-Wentworth Coalition for Social 
Justice. With me are two other members of the coalition: 
Jim Mulvale, who is a PhD student in social welfare 
policy at McMaster University; and Dr Peter Archibald, 
who has many areas of specialty at McMaster. Two that 
are relevant to our presentation are that he specializes in 
industrial sociology and in labour relations. 

We want to begin by thanking the committee for 
giving us an opportunity to make this presentation. I 
believe Jim will begin with a bit of an introduction and 
our general concerns, I’1l move into more of the substan- 
tive kind of issues, and Peter will conclude. 

Mr Jim Mulvale: As Andrea mentioned, I'll just give 
a bit of an introduction and some general observations. 
Our comments on Bill 49 primarily address the effects 
this legislation will have on non-unionized workers. Over 
half of Ontario workers are not represented by labour 
unions, and therefore their terms and conditions of work 
are essentially defined by the Employment Standards Act. 

In terms of some of our general concerns and observa- 
tions, this legislation has been introduced by the minister 
and it was touted as making parties more “self-reliant in 
resolving disputes.” One of our primary concerns is that 
it is not a level playing field in labour relations to begin 
with, that there is an imbalance of power, skills, educa- 
tion and access to information and resources, with 
employers having the advantages in all those regards. 

An observation to make along that line perhaps, or a 
bit of an irony, is that even as we look around this table 
at this legislative committee that’s hearing about proposed 
changes to the legislation, I think the committee as such 
is overwhelmingly male and also white and high-income, 
as members of provincial Parliament. Of course, this 
legislation is meant to protect all workers, but it has a 
special importance for women workers, for workers from 
visible minorities and workers at the low end of the 
income scale. 

We feel this legislation will reduce access to justice for 
these vulnerable workers, particularly workers in sectors 
where abuses are currently rampant, in such areas as 
garment and textile, food preparation and service, clean- 
ing services, domestic work and homemakers. Of course, 
as has been mentioned in previous briefs, we’ve seen an 
increasing splitting in two of the labour market between 
a small number of people who are continuing to have 
high incomes and the declining middle class, and the 
increasing number of people who are falling into the 
secondary labour market at low wages, few benefits and 
without the benefit of representation of labour unions. 
These are the people who will be most adversely affected, 
this growing sector of the labour force. 

Another concern we have is that this legislation will 
have a negative impact on people in small workplaces. In 
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Hamilton in 1993-94, over half of the employment 
standards claims filed were against employers with fewer 
than 10 workers. We feel this legislation will make access 
to routes to justice even more difficult for workers in 
small work settings and small firms. So it is the most 
vulnerable workers who are going to be most adversely 
affected. 

We feel also that this proposed legislation puts us on 
the downward spiral. There’s this race to the bottom in 
terms of working conditions, wages and access to basic 
rights in the workplace. To reiterate the point made by 
other presenters, including the labour council, we don’t 
want Ontario to be part of the race to the bottom. We 
don’t want to follow the route of the so-called right-to- 
work states in the US and certainly not the kind of gross 
exploitation that occurs for workers in developing 
countries and so-called free trade zones. 

With that, I’ll turn it over to Andrea to talk about some 
more specific issues. 
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Ms Horwath: We wanted to start with a positive 
note — I guess it’s too late for that — to mention that 
we do agree with the amendments that clear up issues of 
entitlement to vacation time as well as the clarification of 
accrual of service time during parental and pregnancy 
leaves. Unfortunately, that’s where we start to differ, 
however, on the remaining amendments. 

We were concerned particularly about enforcement, 
because, as you might guess, the social justice coalition 
is concerned about social and economic justice. We see 
the ability for workers to obtain justice in the workplace 
being eroded by this legislation, particularly the time 
frame for workers to be bringing a complaint being re- 
duced from two years to six months after an alleged vio- 
lation takes place. What that does basically is it reduces 
a worker’s access to justice. Although we understand why 
statutory limitations exist, we believe they should provide 
the greatest opportunity for Ontarians to access justice. 
We would submit that a two-year period is neither exces- 
sive nor modest. It coincides well with the employer’s 
obligation to preserve records and accords the worker a 
fair window of opportunity to obtain justice. 

Similarly, we are concerned that the bill reduces the 
period for which the worker can recover money from two 
years to six months. Basically, we think the bill tells 
employers that they will be able to steal from workers for 
extended periods of time, knowing that even if the 
workers were to file a claim, employers would only be 
required to pay six months’ worth of wages owing. This 
is a calculable risk which we think unscrupulous 
employers would no doubt feel great comfort in taking. 
Workers, on the other hand, will be forced to decide 
whether or not to take employers through the civil courts 
or through the employment standards System to get some 
kind of justice. 

We're concerned that the discretion of the director of 
the employment standards branch to obtain up to one year 
in cases where there are recurring violations does little to 
deter the employer and again provides some workers 
greater justice to access earnings. This is not a scenario 
that provides equal access to justice for workers. 


In stark contrast to the tightening up of time period 
for workers whose rights are being violated, the Ministrn 
of Labour, under this bill, would be given an additiona’ 
two years to initiate prosecutions against employers wh¢ 
don’t pay. This is on top of the initial period where th 
ministry is going through the initial recovery procedures 
This additional two years will in no way streamline o 
expedite enforcement, a stated goal of the amendments, 

The next issue is maximum and minimum claims 
Again, capping any claims to moneys that are owed tc 
workers by an unscrupulous and unlawful employer i: 
unconscionable. If an employer is intent on ignoring the 
laws of Ontario, that employer should be responsible fo: 
every dime that was stolen from the exploited worker. 
This section of the bill puts a cap on access to justice for 
workers. : 

A similar case will occur if through regulations the 
minister sets minimum claim amounts. Employers wil 
have basically an incentive, in our opinion, to “nickel anc 
dime” workers out of millions of dollars. 

Procedures for violations: We’re discussing a little bi: 
in this section the issue of whether or not to file a claim 
or whether to proceed in the civil court system to seek 
redress. Of course, the decision that the worker makes 
initially is a binding decision, but they’re only given twc 
weeks to find a lawyer and obtain legal advice. We find 
that two weeks is a rather meagre time period for making 
a binding decision that’s going to affect their ability to 
access justice. We think it’s prejudicial against workers 
who have claims for wages owing for longer than SIX 
months or greater than $10,000, as they will undoubtedly. 
have to wait longer to get their settlement through the: 
courts and will be forced to incur considerable expenses 
to obtain legal representation. The only other option, of 
course, is to forgo any amount which falls outside of 
these parameters, again denying them full recovery of 
moneys owed and again not accessing full justice. 

Privatization of collections: We don’t agree with the’ 
government that the contracting out of collections to. 
private collection agencies will improve the current 
dismal record of collection of wages owed to employees. 
by employers. In fact, in our conclusions we’ll provide’ 
some suggestions on how to address this. What we fear 
is that the major effect of this change will be that 
workers will be pressured by collection agencies to settle 
for less than the value of their claim, again leading to’ 
denial of justice for the worker. The government itself 
recognizes that this is likely to take place, which is. 
precisely why the legislation allows for the nullifying of 
settlements that are the result of coercion or fraud. The: 
remedies suggested are all but non-existent, however, as 
there is no requirement for review of settlements of at. 
least 75%. The bill in effect entrenches the recovery rate 
for employees at a basic level of 75% of moneys owed. | 
Again, workers are denied full restitution, denied justice. 

Dr Peter Archibald: In conclusion, we would like to 
restate our concern that the amendments to the ESA — 
contained in Bill 49 will encourage employers to violate | 
the law while curtailing workers’ access to and realization | 
of justice. We believe that workers will be forced to 
choose between their jobs and their rights and that their 
basic rights will erode. | 
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| I’d like to deviate from the script here to give an 
example from Hamilton, a home-spun one. For years, 
‘Stelco has forced workers in Hilton Works to work 
‘excessive overtime, even illegal amounts of overtime. The 
‘United Steelworkers has twice tried to get the Ontario 
‘government to enforce those standards of overtime and 
twice has failed to get them enforced. 
_ By the way, I find it kind of distracting that I’m com- 
/peting with the chairman while I’m trying to speak here. 
_ The Chair: Forgive me. The chairman doesn’t vote, so 
‘the chairman has other duties he has to take care of. But 
‘thank you for the lecture. 
- Dr Archibald: Well, he should do them elsewhere. 
But at any rate, when students in my classes at Mac do 
this, I kick them out. Unfortunately, I guess I don’t have 
the prerogative here, but — 
_ Interjection: Why not? 
_ Dr Archibald: Why not? Good question. 
_ What happened in Local 1005 was that many workers 
were encouraged to work excessive overtime. They made 
incredible amounts of money, sometimes $60,000 or 
$70,000 a year, while a huge proportion of 1005 were 
‘unemployed; they were laid off and couldn’t get work. It 
was in the interests of the employer to keep this situation, 
‘because of course they didn’t have to hire on more of 
those laid-off workers and pay them benefits. They could 
simply work these workers 70, 80, sometimes 90 hours a 
week overtime. Again, Local 1005 was not able to stop 
this. 

Now, if Local 1005 can’t have the act enforced, what’s 
going to happen with a weakened act? What are non- 
unionized workers going to be able to do if unionized 
workers can’t enforce that? By the way, the ramifications 
in terms of weakening the union were incredible. Stew- 
ards who were opposed to overtime were voted out of 
office and Local 1005 is a lot weaker as a union in part 
because those original standards weren’t enforced. 

We would like to see the current act maintained and 
strengthened. We would like to see it enforced. This 
government instead has cut back on inspections, which is 
going to weaken that. We’ve heard a lot of talk here 
about making the system more efficient, saving money. 
I would question whether this government is serious 
about saving money. There was a study summarized in 
the Globe and Mail about six weeks ago by an indepen- 
dent research organization which indicated that govern- 
ment bill collectors, including getting money from 
employers, were three times as effective and three times 
as efficient as private bill collectors. This study was 
published around the same time this government 
announced that it was moving to private collections. Is it 
serious? 

I live in Dundas. A halfway house for young offenders 
was closed down there, and two thirds of those were sent 
back to jail at six times the cost to taxpayers that they 
were paying in that halfway house. Is this government 
serious about saving money, or does this government 
want to reward its friends in business? I ask the audience, 
you make your own decision. 

The Chair: Thank you. Well, that only leaves us 45 
seconds, so if anyone has any closing statement or a very, 
very quick question — 15 seconds each. 


Mrs Fisher: Very short. I would concur with you, 
being the only woman on this panel. There’s only one 
solution: Elect more of us and we’ll have the representa- 
tion we need. 

Mr Hoy: We don’t have much time at all here, but I 
do want to make the remark that you talked about the 
balance that’s on the committee, who the members are 
etc. I have family members who have worked and are 
working for minimum wage. I am a farmer, previous to 
coming to Queen’s Park, and we made less than mini- 
mum wage in certain years. So we try very hard to 
understand what the people are discussing when they 
come forward and I appreciate your input today. 
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Mr Christopherson: I would just like to thank 
Andrea, Jim and Peter for their continuing leadership on 
issues of social justice, not just for what they’re doing 
here today. For the benefit of committee members, this 
coalition has worked hard and is consistently there for the 
most vulnerable people in our community of Hamilton- 
Wentworth and they deserve an awful lot of credit for the 
leadership they show on behalf of those people. So thank 
you very much. 

The Chair: Thank you for coming to make a presenta- 
tion here before us today. 


BURLINGTON CHAMBER OF COMMERCE 


The Chair: That leads us to our next group, the 
Burlington Chamber of Commerce. Good morning. 
Again, we have 15 minutes for you to use as you see fit, 
and if you’d be kind enough to introduce yourself for the 
Hansard reporter. 

Mr Stan Lang: I’m Stan Lang. I’m the current 
president of the Burlington Chamber of Commerce. To 
my right is Mr Scott McCammon, our executive director. 

I appreciate this opportunity to speak to the standing 
committee regarding the proposed improvements to the 
Employment Standards Act, or Bill 49. As president of 
the Burlington Chamber of Commerce, I represent 
approximately 900 companies that are members of our 
organization. These companies, representing large and 
small business in a variety of sectors of the economy, 
employ over 33,000 people, or 60% of the total labour 
force in our city. 

The Burlington Chamber of Commerce joins with 
chambers and boards of trade across the province in 
welcoming the proposed improvements to the Employ- 
ment Standards Act. We congratulate the provincial 
government for yet again trying to lessen the bureau- 
cracies of government and the burdens on business. 

The need for reform is clear. Ontario has an Employ- 
ment Standards Act which is antiquated, bureaucratic and 
not reflective of the workplaces of 1996. This is con- 
firmed by the fact that the current act did not foresee the 
advent of computers and can be interpreted to only allow 
access to written records, not ones stored on a computer. 
It is time for the Employment Standards Act to find the 
1990s. 

As we understand it, the general intention of the 
proposed amendments is to increase the efficiency of the 
Ministry of Labour in administering the Employment 
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Standards Act, to reduce the role of government by 
allowing increased self-reliance and flexibility, and to 
simplify the language found within the act itself. These 
seem like admirable intentions. In fact, with chambers of 
commerce having preached the need for governments to 
get out of the way of free enterprise, it is hard to show 
anything but support for Bill 49. 

The Burlington Chamber of Commerce also applauds 
the government for its two-stage approach to the reform 
of the Employment Standards Act. Since the issue of 
standards in the workplace can be a tremendously 
sensitive one, it is appropriate to deal with reforms in 
smaller, easily understood parcels. We understand that the 
provisions for greater rights or benefits will be moved to 
phase 2 of Employment Standards Act reform. We fully 
support this move. 

Of course, change creates uncertainty, confusion and 
differing opinions. There may be people who shun Bill 
49, viewing it as an attempt by the government to reduce 
or eliminate standards in the workplace. These concerns, 
though, would not be justifiable. In fact, enhancements 
such as section 12, the ability to accrue rights during 
pregnancy or parental leave, are simply formal acknowl- 
edgements of current rights and practices. 

The Burlington Chamber of Commerce strongly 
supports the sections of the bill that eliminate duplication. 
It has been an unnecessary burden to have wrongful 
dismissal action disputes dealt with by the courts as well 
as by the employment standards branch. Employers spend 
time and money having to defend the same dispute in 
different venues. Of course, this burden is also felt by the 
public, whose taxes must support the duplicated efforts. 

It has also been difficult for employers to present a fair 
and accurate defence when many disputes are not filed 
for years. Older disputes usually lead to longer, more 
difficult and therefore more costly ministry investigations. 
We strongly support the provision of Bill 49 which limits 
the entitlement to recover money under the act to six 
months rather than the current two years. This places the 
responsibility for timely filing where it belongs — with 
the employee. 

The Burlington Chamber of Commerce is also very 
supportive of the proposed change to increase the time 
limit to appeal employment standards officer orders from 
15 days to 45 days. The increased appeal period provides 
a more reasonable time in which to (1) allow the parties 
to negotiate a settlement in lieu of an appeal; (2) more 
fully consider the merits of filing an appeal; and (3) make 
the necessary payment of the amount of the order and 
administration cost to the director in order to apply for 
the appeal. In many cases, the current 15-day period in 
which to make the payment causes a hardship for 
employers. 

There are some provisions of Bill 49 that we feel need 
clarification. Our concerns are mainly focused on the 
difference in authorities granted employment standards 
officers versus arbitrators. 

Employment standards officers have the power to 
investigate complaints, require production of documents 
for inspection, and make inquiries relevant to the investi- 
gation. Is it intended to give arbitrators these same 
powers? We do not feel this is necessary. Since collective 


agreements have procedures for grievance resolution an 
arbitration, it seems redundant to then also have a) 
investigation. The grievance procedure replaces th 
ministry investigation. | 

Under the act, the orders of an employment standard) 
officer can be appealed. It is unclear whether this alsc 
applies to the orders of an arbitrator. If an arbitrator ha’ 
the authority to make the same orders as an employmen: 
standards officer, then it seems only reasonable to allow 
a parallel system for appeals. 

It is also unclear from the proposed amendment: 
whether an arbitrator can award damages beyond the six. 
month recovery limits. We believe that all employee: 
should be treated equally, and the remedial action o: 
arbitrators should also be restricted. | 

There is also clarification needed in the area 0 
timeliness. Collective agreements have negotiated time 
lines for the filing and processing of grievances. These 
time lines can often be different from those in the act’ 
Which is to prevail? We believe, in order to give the 
greatest consistency and to avoid problems with griev. 
ances that allege violations of both the act and the 
collective agreement, that the time lines of the collective 
agreement should prevail. +} 

The bottom line, as we see it, is that Bill 49 embraces 
the current level of employment standards while ensuring 
the process and legislation are clear, simple and effective 
for all parties concerned. The bill also acknowledges cur- 
rent workplace realities, such as pregnancy and parenta) 
leave and, of course, computers. 

The Employment Standards Act reforms create 2 
balance of change for both employers and employees. We 
are pleased to be able to offer our chamber’s support. 
Thank you. ei 

The Chair: Thank you very much. That leaves us with 
about nine minutes, so three minutes per caucus, and this. 
time we will be starting with the Liberals. 

Mr Duncan: Thank you for your presentation. I want’ 
to come back to this notion that minimum standards don’t 
need to be reduced to improve the efficiency of the stat-) 
ute and the efficiency of the way the statute is enforced. 
I don’t think the official opposition would disagree that 
we need to look at non-traditional ways, for instance, 
possibly even the privatization of debt collection. 

But where I’m having some difficulty with the presen- 
tations I’ve heard from the business community is, given: 
the very small number of employers who have orders’ 
issued against them, why is it necessary to reduce those. 
minimums? If the agenda isn’t really rather one of reduc-. 
ing overall a macroconcept of wages, what’s the concern? 
Frankly, as someone who was an employer and someone’ 
who dealt with the Ministry of Labour, I would submit. 
that the Employment Standards Act, on a daily basis, was 
probably the least intrusive of statutes. It only applied 
where you had a rogue employer. 

Mr Lang: I think some of that is obviously a matter. 
of interpretation. We don’t see a lowering of the mini-) 
mum standards. We see flexibility being given under the | 
act to deal with different issues as long as the present 
minimum standards are met. I’m certainly not going to 
argue with you. It’s just that my interpretation is that the. 
minimum standards aren’t being eroded. 
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, Mr Duncan: But the present minimum standards, in 
most cases, are being changed. There’s a couple that we 
support, as you have as well. But, for instance, the 
maximum of $10,000 on six months is about 400 bucks. 
We are really reducing, in my view, the standard. 

_ Now the minister has withdrawn section 3 of the bill, 
which dealt with this notion of negotiating collective 
agreements that may trade off some sort of comprehen- 
sive set of standards in exchange for reduction of one 
standard or another. But again, don’t you think that we 
could achieve the kinds of efficiencies that you have 
talked and I think others have talked about without 
lessening standards for employees and workers who are 
in vulnerable situations? 

Mr Lang: A couple of issues: Number one, a number 
of employees deal in different legislations, not only in 
Ontario but in other provincial areas. Some of those have 
a six-month provision so it’s, for lack of a better word, 
trying to balance some of the provisions that one 
employer has to deal with across different jurisdictions. 
| While certainly there’s been a lessening of the oppor- 
tunity within the act to deal with the $10,000 issue, that 
has not taken away from those employees the right to go 
to litigation. In the past, they had both opportunities. That 
opportunity is still there. You’re right, it’s taking some of 
it from the act, but it’s certainly not removing the 
opportunity for any employee or any employer who 
believes they’ve gone outside the law to seek restitution 
through the courts. 
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Mr Christopherson: Thank you for your presentation. 
On page 2, the fourth paragraph, you state: “We strongly 
support the provision of Bill 49 which limits the entitle- 
ment to recover money under the act to six months rather 
than the current two years. This places the responsibility 
for timely filing where it belongs — with the employee.” 

We’ve heard evidence, yesterday in particular, in 
Toronto, that there are situations where workers are faced 
with an employer that is in the bad boss category, one of 
the unscrupulous types that unfortunately cause us to 
need legislation like this in society, and I know you 
wouldn’t support those kinds of activities in any 
workplace any more than I would. However, they do 
exist, and many of these people are the most vulnerable 
in our society. A lot of them are new Canadians, visible 
minorities, and they don’t have any real options in terms 
of where they can go. Sometimes it takes them a long 
time to find another job so they can live a place that is, 
quite frankly, horrible, all but a sweatshop. In other cases, 
they just can’t afford to quit that job because they need 
the money, as bad as it is, and the evidence is there that 
the only time they file for what they’re owed is after 
they’ve already left, if they’ve quit or been fired. 

If that’s the reality, then it does fly in the face some- 
what of the submission that you’re making in that 
statement, and I wonder how you would reconcile those 
two when we talk about the reality that workers are 
facing as opposed to just the intellectual approach to it. 

Mr Lang: I think there’s a fine line there. I certainly 
don’t disagree with you. With unscrupulous employers or 
unscrupulous employees, in either case, where there’s an 
abuse being made to the employer or by the employer, I 


agree 100% those have to be dealt with. They have to be 
dealt with and eliminated. Whether this piece of legisla- 
tion will assist that — we’re again I believe dealing with 
the minority. However, certainly there has to be a vehicle 
for those people to get dealt with. 

Six months, two years, I think is, again, a matter of 
interpretation. In your case, isolated or otherwise, it’s 
going to be a small percentage, and some people may fall 
through the cracks. At the same time, I believe the two- 
year time frame we were dealing with before in costs also 
led to abuses on the other side where records, due to no 
fault of anyone, were rather incomplete, caused a lot of 
taxpayers expense, caused a lot of heartache for both the 
person bringing forward the claim and the employer 
involved. 

Mr Christopherson: But if at the end of the day that 
worker is entitled to that, my problem with it is — 

The Chair: Mr Christopherson, you’ve gone over the 
time already. Mr Tascona. 

Mr Tascona: Thank you for your presentation. The 
basis of Bill 49 is to deal with administrative and pro- 
cedural changes. In effect, there are no changes in the 
minimal standards; in fact, there are improvements for 
vacation and pregnancy leave. But one area of adminis- 
tration that I just want your comment on in terms of 
efficiencies is, would you agree with electronic filing for 
orders to pay and also the appeals by employers? 

Mr Lang: I don’t see any reason why we shouldn’t 
follow through with the progress, to use that word in 
quotations, I’m afraid, but the electronic filing, eliminat- 
ing of paper, that’s throughout industry. I would be sur- 
prised if any company is not into the computer age. The 
filing of electronic is no different from paper. It just 
saves time, in many cases; saves costs. Electronic filing 
just makes good sense to me. 

Mr Tascona: The other part of the act we’re dealing 
with, and I think one of the major focuses, is that collec- 
tion is a problem; 44% of employees received the money 
owed and in fact what’s actually collected is 25% of the 
dollars. So the focus is on collection, and what we’re 
looking at are measures to improve the collection so that 
employees get the money they are owed. 

One of the problems is insolvency with respect to the 
employers, and for 67%, that’s the reason they don’t pay, 
because of the fact they’re insolvent. We’ve heard some 
measures with respect to, “What could you do to assist us 
in collection?” We heard yesterday from certain groups 
who said, “Why don’t you just put on payroll taxes to 
make everyone pay for these bad employers?” 

One other suggestion is maybe the federal government 
could do something about bankruptcy to ensure that we 
have measures to protect employees, rather than the 
provincial government funding the bill for the federal 
government’s not acting. Do you have any comments on 
that or do you have any ideas on what other measures we 
could take to improve the collection process to help 
workers? 

Mr Lang: Certainly in our view, again, the six-month 
time frame, that’s the entry level which leads to the 
collection, but I think timely filing — companies that are 
unscrupulous and that are abusing their employees need 
to be dealt with. I would guess, and this is certainly a 
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personal view, those companies going bankrupt may be 
going bankrupt because of the abuses they’ve got to, to 
the point if they were treating their employees badly, they 
were probably also treating their suppliers etc, leading to 
financial problems for them. 

But if the filing process is speeded up, I would hope 
that would lead to quicker resolution of the claims and 
therefore a quicker collection period to be starting. Under 
the old scenario, it was many years into the process. Not 
only did that give the company a longer time to become 
insolvent, but it allowed them to continue to deal with 
those employees in a bad manner, and more and more 
people would be — again, this is the example with the 
unscrupulous employer — treated badly. It needs to be 
dealt with quicker. I believe, in my own experience from 
a collection point of view, the sooner you act, 99 out of 
100 times, the more you will get and you will be able to 
deal with the issues. The longer you wait in any collec- 
tion procedure, the less money you recover. I don’t think 
that any collection agency or office or whatever will 
dispute that. You have to deal quickly, you have to deal 
decisively, and I think shortening up the time frame will 
lead to better results in the end. Whether private sector is 
going to be better — 

The Chair: We’ve run over our time. Thank you, Mr 
Tascona. Thank you both, gentlemen, for coming and 
making your presentation before us here today. We 
appreciate it. 





ONTARIO NETWORK OF 
INJURED WORKERS’ GROUPS 


The Chair: That leads us to our next group, the 
Ontario Network of Injured Workers’ Groups. Good 
morning. Again, at the risk of repeating myself — 

Mr Karl Crevar: Good morning. My name is Karl 
Crevar. 

The Chair: Yes, Mr Crevar, and we have 15 minutes 
for you to use as you see fit here this morning. 

Mr Crevar: I will most certainly try and leave some 
time. I’m the president of the Ontario Network of Injured 
Workers, which represents organizations in 34 commun- 
ities across the province of Ontario. I do not have a brief 
with me. I was up until 3 o’clock in the morning trying 
to figure out how to make a presentation to this commit- 
tee to outline our concerns at the proposed changes. 

First of all, let me just say I’m very disturbed, and all 
the citizens in this province, in a democratic country, 
should be very concerned, when we’re sitting here faced 
with a bill that’s being introduced that had no consulta- 
tion with the people who would be directly affected with 
it prior to its inception and sitting here and trying to wrap 
up in 15 minutes. That, to me, is wrong. The consultation 
should have taken place with workers in Ontario, because 
this bill is strictly an attack on workers’ rights in this 
province, and as we’ve seen in the past, it’s just a contin- 
uation of previous actions by the government of the day. 

The Premier of the province, Mr Harris, has made it 
very clear, and I’m sure you heard news reports of Mr 
Harris overseas, stating that Ontario is open for business. 
It’s open for business at any cost, the way I see it when 
we take a look at this bill. 


Bill 49 again demonstrates the Conservative govern 
ment’s agenda, which is in the interests of profits fo 
corporate Ontario before the workers who gave thej 
lives, their sweat and blood to make Ontario a bette 
place to live. Bill 49, this bill, will do exactly the reverse 
It will take us back 30 to 40 years to where we wer 
many, many years ago. 

As we have previously seen, the cuts in health care. 
education, social assistance and the future proposed cuts 
changes in workers’ compensation, health and safety ar. 
cuts that will be paid for by Ontario citizens through tay 
increases, user fees etc, and this is at the expense of thi 
most vulnerable people which is our future generation 
our children, injured workers, workers and disabled an 
elderly, and Mr Christopherson has mentioned thi 
minority groups that will be affected, the minority 
workers who will be affected and their rights. 

The purpose and intent of the Employment Standard 
Act was to protect workers by improving workplaci 
standards, not by diminishing them. 
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Bill 49 limits and will deny access to fairness anc 
justice. Many workers will not be able to afford the high 
costs of litigation and will be forced to settle for far les; 
than they would otherwise be entitled to under the curren 
act. They will be forced further into poverty. They wil 
be forced to apply for UIC, social assistance or othe: 
income replacements. They’ll have to turn to food banks. 
to shelters if they lose their homes or families, which ir 
many cases we have seen happen. This is reality. This 
has happened in other areas. The costs will be borne by 
the taxpayers of Ontario. 

I know we talk a little bit about some of the provision: 
in the bill when we talk about putting the responsibility, 
on organized labour to negotiate contracts. Well, ladies 
and gentlemen, the reality is that in employment relations: 
in this province particularly, there’s a wall that’s built ur 
between both parties. When we see items to be putting or’ 
the negotiating table, is the employer going to deny the 
right to negotiate? That’s ludicrous, to put a statute or. 
the bargaining table. What we will see is more problems. 
and they will be more costly than anything else. 

I want to say that people elect governments to protect,, 
to protect all of us, not just a few, because we all have ¢ 


Stake in our future here. We all have to protect the rights. 


of all citizens, whether they be employers, whether they 
be workers, whether they be the elderly, the disabled, the 
injured. But we do not see this in this bill. 

This bill will not protect workers; it will only give jus- 
tification to further exploit them. Some comments were 
already made. Workers will be harassed in the workplace. 
They’ll be forced to quit. This attack on workers and 
citizens in Ontario cannot and must not be tolerated. 

I want to just say in closing, as I indicated when I 
started, I did not prepare a brief. I tried to put together 
some notes. I don’t want to be angry, but I am. Premier 
Mike Harris and his government, through their neglect of 
the most vulnerable in our society, stated prior to the: 
election that he would not hurt the most vulnerable; well, 
he did. Your government has broken that promise. I call 
on the Premier to resign. That’s the most decent thing 
that he can do: resign, as he stated he would. | 
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__ The questions I have on enforcement have been talked 
about before, the enforcement provisions. We know — 
we did some research into compliance issues — that the 
insolvent corporations are not being followed up on to 
‘collect the moneys that are owing. What will Bill 49 
change? It will not change a damn thing. You will 
continue to lose money. The cost will be put on the 
workers of Ontario and the citizens of this province. 

The shortening of the appeal time: What will happen? 
Questions have to be asked. Many workers will abandon; 
they’ll just simply say, “I don’t want to go through this.” 

‘Many workers will not even know. I ask the question of 
‘the government, how will they know what their rights 
‘are, when we all know, around this table, that the major- 
ity of workers in this province are unorganized? How will 
‘they know what their rights are? They most certainly will 
not. That is a question that has to be answered that Bill 
49 does not answer. 

JT think, Mr Chair, I will leave that. Again, I want to 
thank you for giving me the opportunity to address and 
express my views. 

The Chair: Thank you very much. That leaves us two 

‘minutes per caucus. This round will start with the third 
party, Mr Christopherson. 
Mr Christopherson: Thank you, Karl, for another 
excellent presentation. I think it’s important to underscore 
‘the note that you struck when you talked about the fact 
‘that this is not just about unions, this is not just about 
those who already have; this is about an ongoing attack 
on the most vulnerable, on the disabled and, in your 
instance, in your area of expertise and who you represent, 
injured workers. I wonder, in the context of this being 
one more piece, if for the record, for Hansard, you could 
paint the picture you see that Bill 49 forms a part of in 
terms of the attack on injured workers and disabled 
citizens in the province of Ontario, which, as you have 
pointed out, is a direct violation of their promise. 

Mr Crevar: We’ve had discussions with the govern- 
ment on injured workers’ issues, on workers’ compensa- 
tion. We know that there’s a high rate of injured workers 
who have not returned to work. We know that they’ve 
been harassed in the workplace and we know that Bill 49 
will continue to do that. It’s just another step. Injured 
workers who have returned to work will give an 
employer the opportunity to say, “We no longer have 
work for you.” They will use whatever means, and that 
is a reality, ladies and gentlemen. That’s not just hearsay. 
They will just say, “I’m sorry, we have no work for you; 
therefore you’re out of work.” What avenues do they 
have available? We see Bill 49 as just another step 
towards that. 

Mr Christopherson: In your opinion, some of the 
changes that are proposed by the government in 
WCB — and we know that some of those changes are 
going to force people to stay at work longer than they 
need to, because they don’t have the protection of the 
WCB. Does Bill 49, in your opinion, further erode the 
rights that workers have and feed into that whole idea 
that workers who are injured will actually have to stay on 
the job for fear that they don’t have the protection in 
WCB, and now they may not have the further protection 
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in the workers’ bill of rights, which is the Employment 
Standards Act? 

Mr Crevar: You’re absolutely correct. We foresee 
that. We saw it before and we can see that as a continu- 
ation to continue on. 

Mr Baird: Thank you very much for your presenta- 
tion; we appreciate it. You mentioned in your remarks 
that you were concerned about the appeals process being 
shortened. Is that correct? 

Mr Crevar: Yes. 

Mr Baird: This bill lengthens it from 15 days to 45 
days. 

Mr Crevar: What I was referring to is the time to 
launch an appeal or to launch for a claim. If I misrepre- 
sented in terms of words, that is what I meant. 

Mr Baird: I think it’s the latter. The appeals process 
is extended — 

Mr Crevar: Because it went from two years to six 
months. 

Mr Baird: Yes, you’re right on the former part. I just 
wanted to clarify that. 

Mrs Fisher: I have just a short question. I appreciate 
some of your comments. Obviously, some of them I 
won’t agree with. But I do have a question for you. One 
of the nice things about these hearings is that we get to 
hear some of the solutions from the points of other 
people, of which you are one. Could you please tell us 
how better to handle the collection on outstanding dues 
owed to employees who have not been able to collect 
same under the past government ways in which they did 
it? When government was involved in it, all govern- 
ments — this is a non-partisan statement — have been 
unsuccessful in earning back the rights to the workers’ 
money. Could you please give us an idea how you would 
do it? 

Mr Crevar: You’ve brought up an interesting point. 
What I do not see in Bill 49, again, is the enforcement 
issue, and that’s a reality issue — the reality issue of how 
employees can get what they’re due, how they can 
actually get what they are owed as a result of any action 
by their employers. What you have to do is strengthen 
that enforcement. 

You have to get away from this idea that simply 
because — and it’s well known; the research is there. 
Many employers who become insolvent through either 
bankruptcies or the statements that have been made — “Tf 
you force us to pay any money that’s owed, we will 
close,” and they use that as blackmail. That’s blackmail, 
and governments have shied away. The Conservative 
government, I’m afraid —I shouldn’t say I’m afraid; 
what I see — will even step up that procedure and 
forgive those employers, and this puts the workers at risk. 
This is what I see in Bill 49. 

1100 

Mr Hoy: Thank you for your presentation this morn- 
ing. You would know that the caps are limited to 
$10,000, and that on average that’s about $400 a week. 
People have the recourse to go to the courts for retribu- 
tion under part of the act. What’s your feeling on the 
ability of workers to use the courts as the avenue for their 


claim? 
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Mr Crevar: Again, my comments before were that 
many workers will abandon because they simply cannot 
afford civil litigations. The cap that’s being proposed, the 
limit of $10,000, I believe is unfair. If it takes two years 
to file a claim for a person earning $30,000 to $40,000 a 
year who is unjustly let go and all they’re going to get at 
the end of that day is $10,000, I ask anyone around this 
table whether that’s fair. It will be a costly venture and 
many people will just not go into it. 

The Chair: Thank you, Mr Crevar, for coming and 
making a presentation before us here today. 


HAMILTON STEELWORKERS AREA COUNCIL 


The Chair: That leads us now to the Hamilton 
Steelworkers Area Council, Mr Adamczyk. Good morn- 
ing. 

Mr Bryan Adamczyk: Good morning. I’m a staff 
representative with the United Steelworkers of America 
working out of the Hamilton office. I’m not going to read 
the brief verbatim. I will refer to it and maybe read a 
couple of comments I’ve written down in the brief. At 
your leisure, if you get a chance, if you care to read it, 
we've addressed the issues of contracting out of employ- 
ment standards, enforcement under a collective agree- 
ment, enforcement for non-unionized employees, private 
collection agencies and decreasing employer liability. 

I will say there are a few things that are minor positive 
changes. One is that we can support the amendment 
dealing with the entitlement to vacation pay whereby 
vacation entitlement of two weeks per year accrues 
whether or not the employment was active. We can also 
support the amendment that provides for the calculation 
of service and length of employment to include time 
while on parental and pregnancy leave, and the issuance 
of termination pay seven days after the person has been 
terminated. 

Those are probably the only minor changes that we 
would see as — | think the term that has been used by 
the government is “housekeeping.” The rest of the 
amendments that are being proposed under Bill 49 are 
just a gutting of the Employment Standards Act, in our 
view, really a brutal attack on working men and women. 

Let me explain a bit to you who we are. The Steel- 
workers area council represents approximately 14,000 
men and women in the Hamilton area. We represent 
people who work, for example, at Stelco’s Hilton works, 
Lake Erie works and small units. We’re the bargaining 
agent for the people who work at the occupational health 
clinics for Ontario workers, which are under attack right 
now. We’re in fear and jeopardy of losing them. : 

I understand that this process is the first phase of a 
two-phase process of reform. I looked up the term 
“reform” in the Funk and Wagnalls dictionary. Normally, 
reform means a change for the better: normally, it means 
a moral improvement and a move to improve social 
conditions. The Bill 49 amendments are not doing that. 
They’re regressive, not progressive. They would like to 
take us back maybe past the 50-year mark. The last 
introduction to changes in labour legislation took the 
labour movement back to the 1930s and this would take 
us back even further. 


I’d just like to comment on two areas of our brief. One 
is the contracting out of employment standards. Let me 
start off with that. Our concern is that the bill would 
eliminate the basic standards with respect to minimum: 
standards covering hours of work, overtime pay, public. 
holidays and vacation pay. The bill erases the standards’ 
for people who work in organized workplaces. It’s just a 
matter of time; perhaps in your phase 2 you’ll want to 
have these amendments applied to people who do not 
have the benefit of being represented by a union. 

The contracting out of the employment standards has 
an impact in two areas. It has an impact on the worker’s 
quality of life, family obligations and health and safety, 
Let me give you an example, if I can. Let’s suppose 


under the Employment Standards Act you increase the 


hours of work a worker could be scheduled to work up to 


56 hours. I understand some months ago General Motors 


wanted the government to address that issue and increase 


the hours of work whereby a person could be scheduled. 


seven days, forced to work that. That has an impact ona 


person’s quality of life as far as dealing with their family, | 
and other implications are. 


health and safety issues, 
concerned. 


Let me give you an example of a health and safety . 
issue: We have a foundry here in Hamilton, Dominion | 


Castings. They have about 700 workers there and it’s a 


tough job to do, a real tough job to do. Foundries, by 


their nature, are just ugly. This time of the year we geta 


lot of phone calls down at the hall because the heat is. 
bad and people get real miserable. In wintertime it’s cold, 


brutal. A good group of men, and we’ve got some 


women, some women operate the cranes there at the | 


foundries. 


They are scheduled to work 48 hours a week. At times | 


people don’t mind making some extra money, but 


normally they are scheduled to work Monday to Satur- 


day. Because of the way families are, we have people 


who have split up from their spouses. It’s not unusual — » 
I had a couple of cases when I serviced that local union | 


where a fellow would phone me up and say: 


“I just got disciplined by the company for not showing © 


up Saturday. I was scheduled to work.” 
“Why didn’t you go in?” 
“Here’s the problem: For the last six months I’ve been 


t 


| 
( 


working six days a week. I’ve got two kids, and in the 


past I might get them maybe once a month, on the ~ 
weekends. Normally, I have to get somebody to babysit | 
them. But damn it, I’ve been working too hard and I. 
want to be with my kids. I decided, when my wife | 


dropped the kids off, I couldn’t make any other arrange- 
ments. I made a judgement call, to spend time with my 
kids whom I don’t see that often because my wife has 
custody, or to go in to work.” 


He made the right call to Stay with his family, but — 


from his employer’s point of view he was supposed to 


show up for work. It has an impact on the quality of life | 
for our members. Also, when somebody starts making © 
those kinds of judgement calls, it could put them in | 


jeopardy with their employer. 

Health and safety is an issue too. Some jobs you could 
probably do dancing on your head in some workplaces. 
Other jobs — you’re talking about foundries, people 
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working in the retail and wholesale sectors, people who 
work in steel mills and other workplaces — it’s tough to 
get through just an eight-hour day. 

The other issue is that if an employer right now was to 
bring to the bargaining table changes to negotiate less 
than what the act provides for, I could hit him with bad- 
faith bargaining, because we have what I understand is 
termed the “floor.” But rather than having employers and 
unions work in a labour relations climate that is one of 
cooperation, partnership, with this legislation we’re going 
to be on a collision course. Working people have fought 
long and hard for the gains. In the past in the steel 
industry we’ve had to give up some concessions at the 
bargaining table, but to negotiate anything less than what 
is there by law is going to put us on a collision course 
and we’re going to end up in an adversarial situation in 
many cases. I can’t see that. Talk about a message you 


send out to anybody who’s thinking about investing in 


the province of Ontario. I don’t think anybody wants to 
invest in this province if there’s the potential for a lot of 


-Jabour turmoil. 


Enforcement under the act: What you’re proposing, I 
understand, is that if you’re in a union you can’t go to 


the employment standards branch and lay a complaint; 


you’re going to have to use the agreement and arbitration 
procedure. We have a couple of problems with that. First 
of all, unions are going to be drawn out in long, lengthy 
litigation. The other problem with that is if a disgruntled 
member isn’t happy with maybe the outcome of our 
investigation, whether or not he has a complaint, he’|I file 
a complaint with the Ontario Labour Relations Board 
saying that we misrepresented him. 

I can’t see the logic in where you’re going with this, 
because if I end up at the labour relations board with a 
misrepresentation complaint, so does the employer, 
because the employer will be involved in addressing a 
concer about a violation of the Employment Standards 
Act; they would have violated it. If the disgruntled 
employee, our member, didn’t like what he heard, he’d 
go after us, and also the company would be dragged into 
it. A lot of money; it’s costly for companies to hire their 
lawyers, to book their plant manager, human resources 
personnel, their assistants, general foreman — every- 
body — to go down to the labour board. That’s not very 
cost-effective. The current system is, in our view, expedi- 
tious and inexpensive. It provides for an officer to come 
out and investigate the matter before it goes any further 
and probably most times it’s nipped in the bud. 
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Non-unionized employees will have two routes to go. 
One is to pursue the employment standards route and the 
other one is to go to civil litigation. As the previous 
speaker addressed that concern, some people just won’t 
have the financial resources to go out and hire a lawyer 
to represent them to go after their money. 

The only other thing that puzzled me a bit has got to 
do with these hearings but not with the act. I got a call in 
my office last week from somebody from the Ministry of 
Labour who wanted to know what the Hamilton 
Steelworkers were all about and what our, as I think her 
term was, mandate was and what we do, our guidelines. 
I found that puzzling because I would think that anybody 


in the Ministry of Labour and anybody who would be on 
this panel would do some research and find out about the 
labour movement. With the Bill 7 amendments and these 
amendments you’re proposing, I don’t think you’ve done 
a good job finding out what the labour movement is all 
about and what working people are all about and their 
concerns and their issues. 

Those are my comments. I’ll try to answer any ques- 
tions you may have. 

Mr Tascona: Thank you for your presentation. I just 
want to deal with one aspect of it, though, the enforce- 
ment under a collective agreement. As you’re aware, 
under the act currently, under section 58 for severance 
pay, unions have the power and have been given the 
rights to settle severance pay claims with an employer. 
Bill 49 essentially is extending the union’s role to resolve 
all claims under the Employment Standards Act. What is 
the problem with giving the unions greater rights to 
represent their workers with respect to these types of 
claims when the history is that there are very few claims 
which involve unions and the employment standards 
branch? 

Mr Adamczyk: Let me put it this way: In some cases 
we put in language that talks about severance pay in the 
event the plant closes down and how much severance pay 
people would get. Normally, it’s better than what the law 
provides for. 

Mr Tascona: I know, but you’ve been given that right 
already to deal with severance pay claims under a collec- 
tive agreement. That’s a precedent that’s already set. 
We’re extending that right for you to get involved and 
deal with your members’ claims. The average claim time 
is seven months to turn around under the Employment 
Standards Act, I understand. You have a grievance pro- 
cedure. You have expedited arbitration under the Labour 
Relations Act. Arguably, you’ ve got a faster procedure to 
resolve the claims if the union decides to take that claim 
and represent its members. 

Mr Adamczyk: Normally, when we’re talking about 
severance issues in a lot of cases we’re talking about a 
plant shutdown or a partial cessation of operations. Yes, 
we do have expedited arbitration; that’s true. One of the 
difficulties with that is that we used to have the use of 
settlement officers but you’re going to be laying off all 
the settlement officers. They’ll be out of a job November 
1. That was a good way to try to mediate any type of an 
issue. Again, we have a system. The Employment 
Standards Act has been there for some time. In our view 
it’s a system that works, it’s inexpensive and it’s quick. 
If it ain’t broke, why do you have to go out and fix it? 

Mr Duncan: I’d just like to pursue that for a moment. 
One of the things that strikes me about the debate is the 
notion that the system works; I don’t think it works at all. 

Mr Adamczyk: But the 

Mr Duncan: If I can finish by putting a question, I 
had a chance to read your presentation about the 
privatization and use of collection agencies, and one of 
the things that strikes me about the failure of our current 
system is our inability to collect wages owing. Yet in 
what I read here you seem to be saying that things are 
fine the way they are. I would be curious to know what 
proposals you might be able to offer that would make the 
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collection of wages owing, increase the percentage, rather 
than simply defend I think a process which demonstrably 
isn’t working and I think demonstrably was lowered 
when the collection agents of the Ministry of Labour 
were let go in previous years. Do you have any sugges- 
tions along that line? I don’t think the present system 
works. 

Mr Adamczyk: What I think you have to do is go out 
and enforce it. If somebody owes you money, if the 
Ministry of Labour is acting on behalf of a claimant — is 
that what you’re asking? 

Mr Duncan: No, I’m asking you how would you 
enforce it. We all agree we have to enforce it. I guess the 
real question is how. What methods are available? It 
disturbs me when I hear progressive forces in our society 
such as the Steelworkers suggesting that the status quo is 
adequate. I don’t think it is and I’d be curious to know 
what suggestions you would have, because I don’t think 
necessarily the government has the right ideas. I’m really 
curious as to what kinds of proposals you have. 

Mr Adamczyk: Why isn’t the money being collected? 
Because employers just don’t want to give it. Right? Why 
do you stop there? That’s what I would ask the govern- 
ment. Why do you stop there? 

The Chair: Sorry, Mr Duncan, we’re running over 
time. Mr Christopherson. 

Mr Christopherson: Thanks very much, Bryan. It was 
an excellent presentation as always. I just want to talk a 
bit about the issue of, as you’ve called it here, the 
contracting out of employment standards. You speak in 
the brief of the fact that your union, the Steelworkers, 
which is certainly one of the strongest, most-established 
unions in the country, is not prepared to relinquish rights 
that were obtained through, in most cases, long, hard 
fights. I suspect that even you could see with some of 
your larger locals that you’d have a struggle, depending 
on the situation the company found itself in, to fend off 
those attacks on the basic rights. 

Mr Adamczyk: That’s right. 

Mr Christopherson: Recognizing that, what chance do 
you think smaller locals or isolated local unions would 
have, faced with an employer who’s not merely putting 
concessions on the table as they relate to improvements 
that have been negotiated into a collective agreement, but 
now the fundamental bill of rights that workers have had 
for decades? What do you think their chances are of 
holding off against an employer that comes after them 
that way? 

Mr Adamczyk: Slim to none. It would destroy them. 
It would out-and-out destroy them. 

Mr Christopherson: Would you agree that that’s the 
slippery slope taking us back to the point where there are 
no minimum standards, that if you do that often enough 
and if you had checkered rights in some places and not 
have the rights in other spots on the checkerboard, 
eventually the rights don’t mean anything and it’s a free- 
for-all? 

Mr Adamczyk: Exactly. I deal with employers some 
of whom we’re trying to drag, kicking and screaming, out 
of the 19th century. We’re heading into the 21st century, 
and this legislation wants to take us back on that slippery 
Slope. Oh, yes, the intent is to take us back farther 


than — as I indicated initially in my opening remarks, 
past the working conditions and whatever rights people 
had 50 or 60 years ago. 

The Chair: Thank you, Mr Adamczyk. We appreciate 
your taking the time to come before us today. | 


LABOURERS’ INTERNATIONAL UNION 
OF NORTH AMERICA 


The Chair: Our next group up is the Labourers’ 
International Union of North America, Local 837. Good 
morning, folks. Again, 15 minutes for you to divide as 
you see fit, if you would be kind enough to introduce 
yourself for the Hansard reporter. 

Mr Joe Mancinelli: Thank you, Mr Chairman. I am 
Joe Mancinelli, regional manager for the Labourers’ 
International Union of North America for central and 
eastern Canada. To my right is Paula Randazzo, who is 
an industrial representative for LIUNA Local 837 here in. 
Hamilton which represents approximately 3,000 workers. 

The Labourers’ International Union is an international. 
trade union affiliated with the AFL/CIO, the CLC and the 
Ontario Federation of Labour. We represent 770,000 
members across North America, 40,000 in Ontario, and. 
about 3,000 in this very fine city, Hamilton. We represent 
a very wide variety of workers, precast workers, construc-. 
tion workers, workers from many different sectors, and 
we also represent a very significant portion of our. 
membership that is non-construction which is in the 
cleaning, maintenance sector. We have caretakers in the 
public sector from the Hamilton-Wentworth separate. 
school board, industrial workers from factories in the’ 
area, plants, airport workers and other sectors. 
1120 = | 
LIUNA is one of the most innovative trade unions in. 
North America. We have recognized the need to partner. 
with our contractors and work together to find innovative 
solutions to our industry. I know that our next speakers 
are the Hamilton Construction Association. Cam Nolan is 
coming up, a good friend of LIUNA, we get along very 
well. Even though our opinion on this bill may differ, and . 
you'll hear that today, we get along very well with our. 
contractors. 

LIUNA has gotten involved in a number of projects | 
where we’ve partnered with our contractors. The Garden | 
River Reserve project in Sault Ste Marie, where we’ve — 
partnered with the native Canadians in that area, Keiwit — 
Construction and ourselves, to work on a $100-million — 
project which will be financed by the consortium is a_ 
display of our innovation. The 407 highway is another — 
display of our innovation. Of course, the Prince Edward 
Island fixed-link bridge between PEI and New Brunswick | 
and the Hibernia project where we’re very active show 
the kind of innovation that we’re involved with. 

We have provided unprecedented service to our mem- — 
bers and their families and have achieved the harmony 
and progress I have briefly outlined because of the stabil- _ 
ity in the workplace. But also stability in the Legislature | 
has given us the opportunity, of course, where for dec- 
ades a delicate balance was achieved by keeping com- — 
panies profitable and competitive and of course, our | 
workers protected. We are concerned that Bill 49 will © 
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once again erode that delicate balance that has made 
Ontario unique. 

The Minister of Labour, the Honourable Elizabeth 
Witmer, has indicated that the changes to the Employ- 
ment Standards Act embodied in Bill 49 will cut through 
years of accumulated red tape. In fact the effect of these 
amendments will be to cut even further the currently 
inadequate protection found in Ontario’s employment 
standards legislation. 

The minister has said that these amendments will 
encourage the workplace to be more self-reliant in 
resolving disputes, where in fact we feel that the pro- 
posed changes will encourage employers to take advan- 
tage of their employees. The minister has said that these 
amendments will make the act more relevant to the needs 
of today’s workplace, where in fact these amendments 
ignore the needs of today’s workplace. 

_ The minister has also said that these changes are 
designed to focus the attention of the government on 
helping the most vulnerable workers. In fact with these 
amendments the government is preying upon those who 
are most vulnerable and rewarding those employers in 
Ontario who operate outside the standards demanded by 
Ontario workers and demanded by Ontario law. 

Many of the presenters here today will be voicing their 
grave concerns with this proposed legislation. In some 
instances I will echo those voices. However, and I know 
the workers in Ontario would agree, such an important 
message cannot be conveyed too often. 

Over half of employment standards claims in Ontario 
are from workplaces with 10 people or less. Traditionally, 
labour has found these small workplaces the hardest to 
organize and service. The changes in Bill 49 will make 
it even more difficult and far more expensive. The result 
will be to discourage those same workers from joining 
the very unions that traditionally have been able to 
negotiate far better working conditions and job protection 
and which have protected the rights of those employees 
currently codified in employment-related legislation. 

With global competitiveness as the rationale, our 
government is reducing the standards that encourage the 
most productive use of our workforce. This rationale 
ignores the fact that in Canada, our exports, primarily 
produced by union labour, who enjoy standards far above 
those provided for in the Employment Standards Act, 
continue to be competitive in the global market. Further- 
more, this rationalization based on competitiveness and 
the global economy ignores the reality that those mem- 
bers of our domestic labour force who most need the 
protection of the Employment Standards Act do not 
compete in the global market because their services are 
not and cannot be performed offshore. 

Clearly, the government’s attack on Ontario workers 
cannot be justified in the name of the global economy. 
Clearly, this is a veiled attempt to undermine the bargain- 
ing strength of Ontario’s workforce and the unions who 
represent them. 

Bill 49 contemplates collective agreements where terms 
respecting hours of work, overtime pay, public holidays, 
severance and vacation with pay will be below the 
minimum standards currently prescribed by the Employ- 
ment Standards Act. The only proviso is that these rights 


as a package will confer a greater benefit than the 
comparable employment standards as a package. These 
proposed changes are merely a back-door attempt at 
eliminating Ontario’s minimum employment standards. 
Minimum standards — and make no mistake, these are 
the minimum standards to be tolerated in a democratic 
society — serve a number of purposes, all of which are 
frustrated by these amendments. 

First, the employers and unions will have to agree to 
the package. With employers attempting to push back 
currently established minimums in the name of competing 
in a global economy, unions will have to rely on strikes 
and work action in order to protect the interests of their 
members. By placing long-established employment 
standards on the table, Bill 49 makes the settling of 
contract issues more difficult, again adding to Ontario’s 
industrial conflict. In fact the resulting labour unrest will 
be detrimental to Ontario’s economy, and not further the 
government’s stated objectives. In the view of this 
obvious fallout, one is left wondering as to the real 
motivation of this government in proposing such an 
erosion of the rights of unionized workers in Ontario. 

Second, experience with the current legislative scheme 
shows that determining whether a contract confers a 
greater right or benefit is not a precise science. Making 
such a determination under the proposed scheme will 
require the comparison of apples to oranges, and the 
legislation provides no guidance in making this determi- 
nation. Employees of Ontario do not deserve such 
uncertainty in their workplace. What the employees of 
Ontario deserve, and what Bill 49 does not give them, is 
security in knowing that certain conditions and terms of 
employment are not subject to dispute. Although I 
understand it is the intention of the minister to defer this 
particular provision until later this year, its shortcomings 
will continue to exist, no matter when it is introduced. 

For unionized employees, Bill 49 shifts responsibility 
for the investigation of employment standards breaches to 
the unions and to the employees they represent. By doing 
this, the government is abdicating its responsibility to the 
workers of Ontario. Many employees and their unions, 
particularly in those job sectors where employment 
standards breaches are most prevalent, will not have the 
resources to take on the added responsibility. This is 
especially true with the demise of previously available 
ministry mediation services. 

In fact the question remains whether the Labour 
Relations Act confers sufficient jurisdiction on arbitrators 
appointed under the act to fashion the remedies needed in 
an employment standards context. What this means is that 
employees in Ontario will not be able to enforce their 
rights. What this means is that the most vulnerable of 
Ontario’s workers will be denied access to justice. Our 
society demands a remedy for all workers in Ontario. The 
scheme contemplated in Bill 49 will erode and destroy 
decades of hard work by both business and labour. 

Let me put it into real terms for you. The Labourers’ 
International Union currently is leading a claim to the 
employment standards branch on behalf of a number of 
cleaners who, through the actions of a successor 
employer, were replaced in their jobs with workers 
earning minimum wage. This successor employer has not 
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fulfilled its obligation under the Employment Standards 
Act, and the displaced employees have not been paid 
termination pay in lieu of notice, nor have they been 
offered meaningful work. 

Under the current system these employees do have a 
remedy through the employment standards branch. Under 
the system proposed by Bill 49 the cost to the union of 
investigating this complaint and taking it through griev- 
ance procedures would be prohibitively high. In essence, 
these employees would be unable to recover the two 
weeks’ wages presently owed to them. This may not 
seem like a lot of money to some of us in this room who 
are fortunate enough to earn a decent income, but to 
unemployed cleaners who earn $8.50 an hour, this 
amounts to their food and housing. 

The bottom line is that unions will simply not be able 
to pursue the valid employment standards breaches 
complained of by their members if they have to use the 
arbitration process. Again, justice for the most vulnerable 
and marginalized workers in our society will be denied, 
while dishonest employers will be rewarded for their 
illegal, unjust actions and honest employers will be 
denied the night to a level playing field. 

As I mentioned earlier, Bill 49 essentially privatizes 
the investigation of employment standards complaints for 
unionized workers. It also goes further in its privatization 
of the protection of Ontario’s workers. By virtue of Bill 
49, responsibility for the collection of amounts owing 
under the act will be surrendered by the ministry to 
private collection agencies. Simply requiring employers 
to pay for collection costs would vastly improve the 
ministry’s ability to collect amounts owing under the act, 
but such a course of action is not being proposed. 
Instead, the minister proposes to turn over the fate of 
Ontario workers to an unaccountable group whose sole 
motivation is profit. Altruism is not known to run ram- 
pant in the private sector. It is therefore not hard to see 
that such a scheme will result in collection agencies 
acting in a manner which is most profitable even though 
it may be at odds with the affected employee’s best 
interests. 
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Today we will all hear a great deal about the short- 
comings of Bill 49. I’ve briefly covered those issues 
which will affect organized labour in Ontario, including 
the members of LIUNA, which I represent. I would, 
however, like to quickly touch on a few remaining issues 
before closing. 

Bill 49 proposes to limit employees’ recovery to six 
months in the name of increased efficiency and fewer 
evidentiary problems. If this was the government’s true 
objective, why does Bill 49 not include provisions to 
expedite the ministry’s investigation and enforcement of 
employment standards claims? Bill 49 does not address 
the current four-year period available to the ministry to 
investigate and enforce a claim. In addition, why must 
this alleged increased efficiency be borne on the backs of 
Ontario’s employees? Limiting an employee’s recovery 
shifts the enforcement of Ontario’s minimum standards to 
the individual by pushing employees to use Ontario’s 
civil courts to recover money owed to them because of 
the employer’s employment standards violation. 


Some might ask: With all these employees seeking: 
their remedy through the courts, won’t the cost to Ontario 
taxpayers actually be higher than under the current en-. 
forcement mechanisms? If that’s the case, why would the’ 
minister propose a change that would actually increase. 
costs? The answer of course is obvious. An overwhelm-. 
ing majority of employees cannot afford a lawyer and: 
therefore will not pursue their claims. The minister is in 
fact counting on this and aims to save money at the: 
expense of those who really need it most. The result: For: 
all practical purposes, those employees who cannot afford: 
legal representation will be left without remedy. In Bill. 
49’s Ontario, employers are winners. There can be no: 
excuse for this unjust enrichment and imbalance. 

The yet-to-be-prescribed minimum claim will have 
much the same effect. For those to whom every penny 
counts, and that’s most people in Ontario, if their claim, 
is below the minimum set by the minister, they will be. 
forced to head to Small Claims Court to enforce their. 
rights. 

For those whose claim exceeds the maximum, they are 
forced either to abandon that part of their claim in excess 


of that maximum or hire a lawyer and initiate costly 
litigation. Again, for most, making a civil claim is not: 
financially viable. Most will be forced to accept less. 


money than they are owed. Since a small percentage of 


the claims actually exceed $10,000, there is no improved. 


efficiency here. All that is accomplished is to deny justice 
to those who are wronged. 
In conclusion, the innumerable complaints currently 


handled by the ministry confirm that the protection: 
afforded by the current act is weak and its provisions are | 


not effectively enforced. The fact is, this legislation 
should be bolstered, not eroded. Changes to the Employ- 
ment Standards Act which address preventing employ- 
ment standards violations and expedite their investigation 
and enforcement should be introduced, not the current 
amendments which simply reward the unscrupulous 
employers in Ontario who violate these minimum em- 
ployment standards with impunity. 

We have worked hard as an organization, together with 
our companies and our contractors, to achieve progress 
and stability in the workplace. I find it disheartening that 
this type of regressive legislation continues to be intro- 


duced. 
I thank the committee for the opportunity to express 
our views on Bill 49, and we look forward to some - 


positive changes to the bill as its progresses. 


The Chair: Thank you for your submission. You used. 


the magic words “in conclusion” just before 15 minutes. 


Actually, we’ve gone to about 16 and a half, so I’m> 


afraid we won’t have time for questions, but thank you 
very much for taking the time to make a very detailed 
presentation. 


HAMILTON CONSTRUCTION ASSOCIATION 


The Chair: That means the next up will be the Hamil- 
ton Construction Association. Good morning. Again, we 
have 15 minutes for you to divide as you see fit. 

Mr Cameron Nolan: My name is Cameron Nolan. I’m 


the executive director of the Hamilton Construction 
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/ Association and I’m very pleased to be here. I’m also 
i quite pleased to follow my good friend Joe Mancinelli 
because it gives me an opportunity to critique everything 
‘he said, but I won’t do that because we have a good 
_ working relationship. 
/ J want to emphasize, however, because I do follow his 
| presentation and do have a somewhat different perspec- 
itive to present to you, that I don’t think the goals and 
| objectives between management and labour are different 
/necessarily; they perhaps are just achieved in different 
‘ways. For those companies that operate with good 
'standards and good wages and pay their employees 
| according to the act or in superior performance to the act, 
they know the importance of having the competitors that 
are in their industry paying at the same rates, dealing 
' with their employees in the same manner and at the same 
'cost, because that creates a more level competitive 
playing field. So I don’t think we have different objec- 
tives. Perhaps it’s just a question of some differences of 
approach. 
- The Hamilton Construction Association represents 
‘some 380 firms that are working in the non-residential 
construction sector. Our members employ anywhere 
between 15,000 and 20,000 people over the course of a 
year in terms of actual persons, but based on the number 
-and volume of construction activity in our area, which 
presently is about $200 million, that represents a fairly 
substantial number of employment years in terms of 
activity within the non-residential construction sector. 

I’d like to start off by saying that the overall assess- 
ment from the construction industry is relatively positive 
to the government initiatives. The essence of that is that 
these kinds of initiatives where increased flexibility is 
going to prevail and the ability of employers and 
employees to set their own tone for how they’re going to 
work and make themselves more competitive in a global 
economy are certainly of benefit. 

I will tell you that we are most appreciative of the 
overall government emphasis on handling its finances and 
cleaning up its red tape and various other aspects of the 
legislation that intend to be changed. We are supportive 
of the agenda, and I want to tell you that we are despite 
the fact that the current economy is killing the construc- 
tion industry and the current initiatives are killing the 
construction industry in the province of Ontario. 

We have seen in the Hamilton area, for example, a 
decline in non-residential construction activity from a 
high of $450 million for the year ending December 1990 
to a low of $210 million roughly for the year ending 
December 1995. That’s significant. That changes the 
number of employed persons from employed person-years 
in the order of 10,000 down to roughly half of that. It is 
significant. So while we are hurt, we certainly are 
appreciative of the kinds of general directions because I 
think that has long-term stability and importance for long- 
term economic health and benefiting the province of 
Ontario and the people of Ontario. 

I’d like to touch on just a few general comments, then 
some specific comments, and hopefully leave time for 
questions. 

The construction industry has exemptions within the 
act. It probably doesn’t take a brain surgeon to figure out 


that inclement weather and the problems of being able to 
put construction works in place in times of poor weather 
conditions, whether it’s rain or snow or cold, means that 
in order to take what would hopefully be a year’s worth 
of employment, we have to crunch that down into a 
smaller period of time in the good weather months. 
There’s a recognition within the Employment Standards 
Act of this particular fundamental aspect of the construc- 
tion work, and we appreciate that recognition. We need 
the recognition, both labour and management, in order to 
be able to ensure we have a productive period of time in 
which to complete the work that is required of us and 
provide an opportunity for our companies and our 
employees to profit from that through wages and salaries 
and other forms of profit. 

While we appreciate that, we want to remind the 
committee that as you go into the second-stage review 
there will be more discussion about these types of 
flexibility arrangements for construction, and we want to 
encourage you to enhance them. 

The second issue I wanted to address with you is one 
that relates to a specific segment of the act which is not 
addressed, to my best knowledge, under Bill 49. It’s 
clause 58(6)(e) of the act, which relates to construction 
workers who may be working in a shop or a fabrication 
shop for their employer under the terms of a collective 
agreement; for example, a sheet metal worker who is a 
member of the sheet metal union, working for that union 
as a member of the union employed by a sheet metal 
contractor, but who works on a day-to-day basis at the 
location of the office of that sheet metal contractor 
fabricating the components that will eventually be 
installed on a construction site. That employee is under 
the collective agreement, just as the employee who is out 
at the site installing the fabricated works — fabricated 
works which could be fabricated onsite, I might add, but 
are done more efficiently in a plant at the site of the 
employer, all under the one collective agreement. The 
employee in the shop, because of the terms of clause 
58(6)(e), has greater severance rights under the present 
act than the employee on the site. They’re both paid the 
same wages. They have the same terms and conditions of 
their employment contract. They essentially do the same 
work; it’s different parts of the same work. 

So that’s a problem with the act and we are proposing 
that it be amended. It’s in the brief; you can read the 
details. If you have questions about it, I’ll address those. 

The remaining comments relate to some of the con- 
cepts within the act. I’d like to support the reduction to 
six months. I also think it’s prudent to place upon the 
Ministry of Labour and the Employment Standards Act 
officers a duty of care that recognizes that six months. I 
didn’t say that in the brief, but I think when you heard 
from Mr Mancinelli, that’s only a fair and equitable 
position to take. If we’re going to speed up the process 
and constrain the time period, we have to place perform- 
ance standards on our government employees that will 
meet those standards of performance that we’re expecting 
of the general public and the employers and the 
employees. I might add that we have to furnish them with 
the resources to make it happen properly too. So we 
would certainly encourage that. 
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With respect to the minimum and maximum claims 
authority and increased authority of officers, once again 
Bill 49 doesn’t recognize — and we do say in our brief 
that you must provide proper training; you must take a 
look at your hiring practices and examine what the best 
way is to make sure we have employees who become 
officers and have the capabilities of carrying out those 
new responsibilities. Adjudicating responsibilities are 
different than fact-finding responsibilities; with them 
comes a greater duty of care as well. So it’s incumbent 
upon the minister to put the resources in place to make 
that happen as well. 

With respect to the courts or the ministry, my under- 
standing is that the minister wants to preclude parties 
from doing both at the same time and “double-dipping.” 
That makes eminent sense. If there are some deficiencies 
in that in terms of constraining a person’s ability to make 
ends meet or to in fact have the money to hire a lawyer, 
right now they can follow the Employment Standards Act 
line of thought. They can do that after this change. I 
don’t see the difference there particularly. 

Dispute settlement before investigation that allows the 
employment standards officer to let the parties come to a 
resolution before a completed investigation seems pru- 
dent. It reinvests in the parties to a dispute the rights that 
are theirs to begin with, the right to come to a settlement 
so that we don’t have government intrusion where two 
parties come to an agreement. That seems to make sense 
to us. 

With respect to the privatization of collections, once 
again, standards can and should be put in place that 
ensure that private collection agencies do have the 
employee’s best interests at heart and they only make 
money when those objectives are met. It does have the 
advantage of separating the investigation and adjudication 
responsibility from the collection responsibility, and that 
frees up the employment standards officers to do their job 
with more focus. We agree with that. 

With respect to grievance procedures being used as a 
means to address Employment Standards Act disputes or 
disputes between an employer and an employee, there are 
some issues raised by the Ontario Chamber of Commerce 
that I think are relevant. You should pay attention to 
those questions and address them at the end of the day. 
It’s going to be critical that there be some very clear 
guidelines set. I think the Ontario Chamber of Commerce 
has identified, for example, the time limits. If the minister 
and the government put in place the six-month time limit, 
that may not exist in certain collective agreements. Which 
prevails, the ESA amendments or the collective agree- 
ment amendments and time periods? That’s something 
that the minister will have to pay fairly close attention to. 

I agree also with the clarification of the pregnancy and 
parental leave, but I want to tell you one other thing that 
I don’t think is in the act, and I’m not sure the change 
that’s proposed really addresses this: an employer who 
has chosen weeks in lieu of, so weeks of service in lieu 
of 4% or 6% or whatever that is. An employer who is in 
that situation will pay to an employee who takes parental 
and pregnancy leave the full weeks in lieu of. That’s the 
Ministry of Labour interpretation brought to bear on that 


language. So if I, as an employer, have chose that route, 


I have to pay two weeks’ vacation to my employee. 


despite the fact that they may have only been in my 


employ for six months, while they took the balance of six. 


months for parental and pregnancy leave. That seems to 
be an improper balance and definitely should be 
addressed in terms of changes. 


There are several other minor items that are in the 
brief; you can read them. We do acknowledge the. 


minister’s tabling, if you will, of the proposal that 


employers and employees can set terms and conditions. 
which differ and vary and maybe are less than the 


Employment Standards Act. When they come up under 
the second-stage review I think will be an appropriate 
time to spend more discussion on those points. 


With that, at the end of our brief there’s a brief. 


synopsis of who the Hamilton Construction Association 
is. I’ve appended to it some statistics on building permits 


to validate my comments earlier. That concludes my 


formal remarks. I’d be happy to answer any questions. 


The Chair: Thank you very much. That leaves us with | 


four and a half minutes for questioning, so one and a half 


minutes each. I guess because we didn’t have any 
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questions last time, we’ll commence this round with the - 


official opposition. 
Mr Hoy: Thank you for your presentation. We’ve 


heard from a number of people, and you cited here, 
courts or the ministry. There are a number of citizens and | 
workers who can afford to do that, I would suppose, but 


I’ve been meeting with people who quite frankly are | 


meeting with more costs in their life rather than reduced 
costs. I cite tuition increases which are happening and 
which I’m hearing about quite a bit right now; that school 


is about to go back and user fees are proliferating through — 


universities. These people are hardworking, they see their 
costs going up, and the suggestion is that they will not be 
able to pursue through the courts any claims that they 


may have. Do you believe that to be true? Should there | 
be some onus on the ministry to assist those people, | 


rather than forcing them to the courts? 

Mr Nolan: I have no knowledge of whether that’s true 
or not. I don’t know how that circumstance distinguishes 
from the present circumstance. I have some great diffi- 


culty understanding. If they can’t afford it now, presum- — 
ably they’re not pursuing through the courts now and | 


presumably they’re using the ESA as their methodology 
for achieving some satisfactory result. If they’re doing 
that now, I don’t see how they’re not going to be able to 
do it in the future. There are certain elements of the 
proposal which constrain parties, clearly, and those have 
been identified. I think I acknowledged that if we’re 
going to put those constraints, we have to put some more 
resources in place to make sure that they are properly 
adhered to. 

Mr Christopherson: Cam, thanks very much for an 
interesting presentation. What I’d like to do, because you 
opened up by saying you’d listened to Joe Mancinelli’s 
presentation, and I wanted to ask him a question but time 
didn’t allow it, I’d like to run it by you. 

Mr Nolan: Oh, I can answer for Joe. 

Mr Christopherson: That’s what I thought, inter- 
changeable. I don’t want to break up this great love-in 
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,you two have, but I found it really interesting because it’s 
‘the first time that I’ve seen it put forward, and the fact 
‘that it was put forward by a labour organization I thought 
deserves to be underscored. Joe said in his presentation, 
“Again, justice for the most vulnerable and marginalized 
workers in our society will be denied, while dishonest 
employers will be rewarded for their illegal and unjust 
actions and honest employers will be denied the right to 
(a level playing field.” 

/ Mr Nolan: I’ve said the same thing. 

__ Mr Christopherson: I thought that was an excellent 
point. I wonder how you would comment on that. 

' Mr Nolan: I think Joe is absolutely, 100% on. Those 
‘employers, whether they’re union or non-union — and 
that’s quite irrelevant; there are many employers in both 
‘areas of our economy who operate in the most legitimate 
way because they understand the long-term value of that. 
There are some employers who will be able to get away 
with it. 

I think when you deregulate, when you lessen regula- 
‘tion, when you reduce the power of government to 
‘intrude in the relationship, you risk that side of the 
equation being exacerbated, where the most vulnerable 
can have difficulties. My sense of it is that the minister 

just has to put the resources in place to make sure that 
the Employment Standards Act officers are spending their 
time in that area of the sector rather than the area that’s 
already performing well. 

Mr Christopherson: I would interpret the statement 
that Joe made, that “justice for the most vulnerable and 
marginalized workers in our society will be denied,” to 
mean that it will be denied as a result of the changes in 
Bill 49, and that will lead to the inequity that you agree 
will be there. So I see a little bit of inconsistency. 

Mr Nolan: I think the inequity already exists, because 
I don’t believe that the Ministry of Labour or the Ontario 
government or any government has the resources today to 
enforce to the degree that is necessary. So it’s a question 
of reallocation of resources. I think that’s where Joe and 
I may have a somewhat different emphasis in terms of 
the philosophy that’s here. I see the opportunity for 
reassessing where the resources go; they see it differently, 
and that’s their call. 

The Chair: Questioning moves to the government 
benches. Any members? 

Mrs Fisher: If we follow up on what Mr 
Christopherson was just asking — and I don’t disagree 
with your comment, by the way, because right now it’s 
not working competently and it’s not serving all of the 
workers of Ontario; so we together have to do something 
to fix that. I believe that’s the goal of the changes to the 
act right now. 

In saying so, however, as you’ve noticed through the 
course of the morning and ourselves yesterday through 
the hearing process, there’s consistently this issue with 
regard to the collection of outstanding moneys owed to 
workers. If we were to reallocate it so that the responsi- 
bility of enforcement of the act other than the collection 
was there, do you think we can actually resolve the issue 
that way? 

If we continue to leave it merged, it seems to me, 
taking off party colours here, all governments of the past 


have unsuccessfully been able to protect the workers that 
way. Could you see that private collection on behalf of 
the workers would benefit the worker? 
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Mr Nolan: I understand the distinction between private 
collection and government collection is the government 
employee has perhaps a greater duty of responsibility or 
has a greater accountability to the government agency. I 
think that’s the issue. The government must put in place 
the proper accountability channels and enforce them 
properly and fairly. Anybody can do the enforcement. 
Why couldn’t I do the enforcement? Whether I’m a 
government employee or a private employer, why can’t 
I do that enforcement, as long as the standards and duty 
of care that I’m required to meet are the same, regardless 
of whether I’m an employee of the government or 
whether I’m a subcontractor contracted out to do that 
particular role? The issue I don’t think is who’s doing it; 
it’s what’s the accountability process? 

The Chair: Thank you very much for taking the time 
to make a presentation here before us today. 


CANADIAN AUTO WORKERS, LOCAL 199 


The Chair: The last presentation of the morning 
session, Canadian Auto Workers, Local 199. Good 
morning. Is it Mr Allen? 

Mr Malcolm Allen: Yes, it is. 

The Chair: Good morning, sir. Again we have 15 
minutes for you to use as you see fit. 

Mr Allen: First off, I’d like to thank the committee for 
the opportunity to make a presentation before you. My 
name is Malcolm Allen. I’m the recording secretary of 
Local 199 in St Catharines. At the present time we 
represent in excess of 7,000 CAW members working in 
diverse industries, not just including auto. Personally, I 
work at General Motors, and part of the brief will deal 
with General Motors’ attempt to see the ESA changed 
concerning the hours of work, which is extremely crucial 
to those of us who work for the Big Three. 

First off, a brief explanation of who the CAW is, 
where we come from. We are a labour organization with 
a membership in excess of 210,000 members, with 
approximately 143,000 members working in the province 
of Ontario. What probably is the most misunderstood part 
is that we are not only auto workers; in fact, we are in a 
minority as auto workers. I being one who has been in 
the auto workers sector for 20 years, we have shrunk 
over the years to the point where we’re in a minority in 
our own union but yet we’re still an integral part. So 
when the auto workers union represents workers in 
Ontario, we don’t speak solely for auto workers. I think 
that needs to be made clear up front because there’s a 
misinterpretation in the public and sometimes by the 
government that the CAW is auto and auto only, and in 
fact we are not. 

The brief before you is one that’s been compiled by 
the CAW with numerous people and that all the locals 
concerned had input into. It’s taken great time and 
consideration by the CAW and the members by looking 
at their concerns and their needs as far as the Employ- 
ment Standards Act is concerned. The CAW may be 
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looked upon as having, in the auto sector at least, con- 
tracts that seem rather, shall we say, nice. That’s not 
always the case. I go back and talk to my father who was 
employed for 29 years in the auto sector and he reminds 
me of the collective agreements that were signed in the 
early 1960s that weren’t so nice. Without employment 
standards, there was hell to pay when you worked in that 
sector. 

Basically we have four crucial points that we want to 
look at. Our position is that Bill 49 dismaniles the long- 
standing guarantee found in the Employment Standards 
Act against any person contracting out of workplace 
standards. We believe that Bill 49 seriously limits and in 
some circumstances denies worker access to justice and 
the proper enforcement of the standards that remain in the 
statute. 

We also believe that Bill 49 continues this govern- 
ment’s destructive agenda of privatizing public services 
without regard to the consequences upon the community 
at large and the government’s employees who are termin- 
ated from employment as a result of that privatization. 

Bill 49 fails to address the desperate need for progress- 
ive improvements to the current set of workplace stan- 
dards found in the statute. It’s surprising to us in the 
CAW that we, as a progressive union, seem to be watch- 
ing a new government which is taking us back in time. 
For us, that’s dismaying, to say the least. 

We look at the economy of Ontario and we look at a 
business sector, at least the auto sector, that shows 
immense profits and yet wages that are stagnant. In some 
cases they’re actually below real levels of where they 
were five years ago. Those of us in the Big Three who 
had collective agreements signed three years ago, in real 
terms, have not accelerated to the point that equals our 
productivity gains inside the Big Three, which for us is 
a step backwards. 

Just to point out some of the statistics, the GDP has 
grown by an average of 1.9, versus 1991’s 3.1, and yet 
consumer spending is lagging. I know in the city of St 
Catharines, when you go downtown it’s like a death bed. 
The businesses in the downtown area are closing even 
though the MTO has relocated; mind you, in smaller 
numbers than anticipated. St Catharines is a dying town 
and it’s only because wages of workers in the real 
economy have stagnated. The Employment Standards Act, 
according to what the changes in Bill 49 are looking at, 
would probably drag them even further. It seems to be a 
race to the bottom for St Catharines’ people, at least, and 
for no other. 

My own employer, General Motors, as most are well] 
aware, reported an obscene profit last year and yet it 
continues to downsize. There were 9,000 employees in 
the GM St Catharines facilities 10 years ago; there are 
now 5,200. We make more product now than we’ve ever 
made before, with fewer people. We haven’t shared in the 
productivity gains that GM has enabled itself to derive its 
profits from, and yet it continues to do so. 

It continues to sell plants. It leaves us with the threat 
of another 1,500 employees who may be out of work in 
another two years, and yet it turns around and asks the 
ministry to look at Opening up the hours of work from 
eight to 10 a day, from 48 per week to 56 or more. Yet 
it’s still shrinking. It wants to take a shrinking workforce, 


under the Employment Standards Act, according to the 
amendments it would like to see, and work those who are 
left excessive numbers of hours; those who are older an 
excessive number of hours, because there’s one thing 
that’s true: We don’t get younger, we only get older. 
In the plant I work in today you need 10 years to be 
there. You’re not a young employee any more, you’re an 
older employee. The recovery time for your body day to 
day takes longer as you age. I think that’s a given for. 
most of us. I don’t see any teenagers around the table. | 
think we all fully understand that, excluding possibly the 
parliamentary assistant. The bottom line is, the older you 
are, the harder you recover. Yet here’s an employer who. 
has done remarkably well by all standards and by all 
accounts, by any economist in the province of Ontario 
and by its own accounts — it trumpeted quite highly last. 
year how much money it made — yet it continues to. 
whittle away the number of employees it has while it 
continues to make money. . 
Now it turns around in the most draconian fashion and 
asks people to work more than eight hours a day and then’ 
asks the government to have the right to do that legally. 
Not only is that an economic impact on those of us who 
remain as far as our wellbeing is concerned, there’s a: 
legal aspect. Myself, as a parent — I don’t quite fall into 
that chasm now, but I did a few years ago. Living in 
rural Ontario, as I do, outside of St Catharines, when my 
children go to school they go by bus. If my employer has. 


the right to keep me beyond eight hours and my children: 


are under the age of 10, as they were not long ago, and 


my wife’s at work, who takes care of the children when 
I had anticipated that I would arrive home at 3 and my | 


employer told me at 2:30, “You’re Staying until 5, 
Malcolm’? , 
Now I’m faced with the dilemma that the Employment 
Standards Act says the employer says I can stay and the 
Child and Family Services Act says I have to be a 
responsible parent, have to be home to care for those 
children or I could be charged under that act. Now I face 
the dilemma of a job to keep the roof over the heads of 
my children and food on the table or no job at all, and 


‘ 


[ 


yet being delinquent in my responsibility as a parent to | 


look after my own children. I find that absolutely heinous 
in the utmost, that an employer would force parents into 
that type of situation. 


| 
| 
\ 
t 


If we look at the regulation aspects, Bill 49, in our 


opinion, restricts and adversely regulates a worker’s right 
to recover what is owing to him or her pursuant to the 


statutory enforcement process. We believe the bill denies — 
workers the right to make a claim pursuant to the ESA to 


the Ministry of Labour under as-yet-unspecified minimum 
dollar limits. 

We believe the bill puts a new, more restrictive time 
limit on workers who wish to file a claim. Workers will 


only have six months to do so. Representing workers in — 


the workplace, as I have done over the years as a com- 


mittee person and as a UI rep, I understand time limits, | 


but I also understand what workers need to do to decide 
for themselves if they wish to follow a course of action. 
Whether that’s an appeal process to the UI commission, 
whether that’s a grievance procedure which has time 
limits, they need to decide internally, within themselves, 
do they wish to pursue it? 
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| That process can be timely and there are mitigating 
‘circumstances that make that time limit sometimes 
| protracted and drawn out. It could be fear, it could be the 
fact they’re not aware of the time limit and they let it 
_ drag on because they have family responsibilities or other 
‘responsibilities that enables that process to take so long. 
' The bottom line is they need to have a fair and equitable 
time limit to make a decision that is unfettered by any 
sort of fear or coercion, and by dropping the time limit 
‘the way the ESA is suggesting here in Bill 49, I truly 
‘believe that places a burden on the employee. 
We believe the real objective the government has for 
the ESA is that improvements are needed in the way it is 
| enforced and administered, beyond a question. In 1994- 
| 95, when we look at collection, 29% of the orders to pay 
against employers were not collected and 74% of the total 
sum of dollars assessed against employers went uncollect- 
ed. A third of the cases were unsatisfied orders to pay. It 
seems that you look at one after another after another. 
_ The bottom line is, if the amendments had looked at 
how we get just severance pay for those who are denied 
_and then have the ministry write an order against an 
_employer and then not be able to collect it, it seems if the 
ministry had spent more time looking at this aspect rather 
than the hours of work, which seem to me are going to 
open up to the point where we no longer can adequately 
look after families and spend quality time at home 
because we’re going to spend it in the workplace — I 
think this committee would have taken a great step 
forward if it had looked at this aspect and cleaned it up 
to the point where workers collect money equally as well 
as banks collect loans that are outstanding. It seems that 
as workers, if we were on equal footing with the rest of 
the debts that are owed, we’d be better off. 

The brief is extensive. I leave it to you to read the rest. 
I thank you for your time. I know the workers I represent 
in St Catharines are appreciative of the fact that we were 
able to come, and I’ll take any questions. 

The Chair: Actually, we’ve got barely 45 seconds left, 
so if anyone just has any quick statement they’d like to 
make at this time. The questions would have started with 
Mr Christopherson. 

Mr Christopherson: Thank you for your presentation. 
This is probably the most comprehensive presentation in 
terms of written analysis and backup material that we’ve 
received to date, and I intend to read the entire document. 
I just want to thank you for coming forward. I particular- 
ly want to thank you and a lot of the other leading unions 
for continuing to stay in this fight, representing not just 
unionized workers and people who pay union dues but a 
lot of the vulnerable workers who need your help too. 

The Chair: Any other quick statements? 

Mr Duncan: Thank you for your presentation today. 

The Chair: Yes, thank you, Mr Allen. We appreciate 
your taking the time to come in and appear before us. 
With that, this committee will stand recessed until 1 
o’clock back in this room. 

The committee recessed from 1205 to 1301. 

The Chair: I call the meeting back to order for the 
afternoon session of our second day of hearings on Bill 
49, 


HAMILTON-BURLINGTON CUPE 
HEALTH CARE WORKERS 
JOINT ACTION COMMITTEE 


The Chair: Our first group up this afternoon, the 
Hamilton-Burlington CUPE Health Care Workers Joint 
Action Committee. That was a mouthful. Good afternoon, 
folks. We have 15 minutes, just as a reminder, for you to 
divide as you see fit between your presentation and 
question-and-answer period. I wonder if you’d be kind 
enough to introduce yourselves for the Hansard reporter, 
please. 

Ms Michele Columbus: My name is Michele 
Columbus. I’m coordinator for the Hamilton-Burlington 
CUPE Health Care Workers Joint Action Committee. 
With me are Pat Whitfield, president of CUPE Local 794; 
Mike Tracey, president of CUPE Local 786; and Fran 
Borsellino, a member of CUPE Local 786. I’m just going 
to read through my brief and if there’s any time left we’ll 
have questions. 

The Hamilton-Burlington CUPE Health Care Workers 
Joint Action Committee welcomes this opportunity to 
make a submission to the standing committee on 
resources development regarding Bill 49 amendments to 
this province’s most fundamental workplace standards 
legislation. 

The Hamilton-Burlington CUPE Health Care Workers 
Joint Action Committee represents 4,000 hospital workers 
in the Hamilton-Burlington area. We are seven locals, 
part of CUPE, Canada’s largest trade union, representing 
more than 450,000 members. Our national union is 
organized into more than 2,650 local unions situated in 
nearly every major city and town across the country. 
CUPE members are employed by boards of education, 
municipalities, hospitals, universities, nursing homes, 
homes for the aged, electrical utilities, voluntary social 
agencies, the Ontario Housing Corp and the Workers’ 
Compensation Board. 

It is the position of the Hamilton-Burlington CUPE 
health care workers that the employment standards 
legislation is among the most fundamental pieces of 
labour legislation for ordinary working people in this 
province. The purpose of this legislation has been to 
establish vital minimum standards designed to protect 
workers from the exploitation handed out by the prov- 
ince’s worst employers. Furthermore, we submit any 
amendments to this legislation must enshrine a basic 
principle of continued improvement in the employment 
standards of workers so that they may be protected from 
the excesses of the labour market. 

The Minister of Labour has portrayed the changes 
found in Bill 49, the Employment Standards Improvement 
Act, as housekeeping amendments that would facilitate 
administration and enforcement by reducing ambiguity, 
simplifying definitions and streamlining procedures. On 
the contrary: The Bill 49 amendments are significant 
changes designed to frustrate the legitimate claims of 
workers under the act by undermining workers’ most 
basic rights. Bill 49 attempts to effect major changes to 
the law as it currently stands. Bill 49 places several new 
obstacles in the path of workers seeking to enforce their 
existing statutory rights. The new act alters the manner, 
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substance and duration of a worker’s claim in order to 
frustrate an individual’s ability to obtain a just result in 
the face of a violation of the law. 

Although the current Employment Standards Act has 
proved to be a relatively weak piece of legislation, the 
Bill 49 amendments dilute this legislation even further. 
The improvements in these changes are reserved almost 
exclusively for this province’s employers. 

The primary effect to unionized members will be to 
transfer the cost and responsibility of enforcing public 
law issues relating to employment on to the shoulders of 
labour unions covered by a collective agreement. Unions 
like CUPE will shoulder the hardship of investigation 
and/or enforcement of all additional cases generated by 
this procedural change in the law. The reality of this is 
that labour unions simply will not have the same financial 
wherewithal as the provincial government to investigate 
and enforce every claim. Some employment standards 
claims, despite their legitimate basis and a union’s best 
efforts to proceed, will have to be discarded for financial 
reasons with no guarantee that the director will exercise 
his or her discretion to allow the claim under the Ministry 
of Labour’s process of enforcing the act. Unions will 
have to stretch resources to cover the costs of grievances 
arising under the collective agreement and the added 
employment standards claims. 

Complaints that are heard before an arbitrator under 
this aspect of Bill 49 will be heard in a forum that 
requires the parties to pay for the costs of the adjudicator 
along with other associated costs of the litigation. The 
cost aspect puts greater pressure on the parties to settle, 
which in turn will result in less favourable settlements 
than would result in the full hearing under the current act. 
At the end of the day, labour unions will be required to 
investigate, enforce and fund complaints that the govern- 
ment currently maintains but is now unwilling to address. 

In addition, labour unions will face new claims against 
them by members for whom the unions did not pursue an 
employment standards claim to arbitration and by other 
members who were not satisfied with an arbitral ruling 
concerning an employment standards grievance. Although 
the duty of fair representation has not in the past been 
seen as requiring a trade union to represent employees in 
respect of employment standards claims, this amendment 
will expose unions to such claims. This could mean that 
a failure of enforcement under a collective agreement will 
be seen by the labour relations board as constituting a 
breach of duty of fair representation. Moreover, for those 
individuals whom a labour union does represent at an 
arbitral hearing but were not satisfied with the representa- 
tion of the union at the hearing or the ruling generated by 
that hearing, a complaint under section 74 of the Ontario 
Labour Relations Act may still be filed with the Ontario 
Labour Relations Board. Thus a union like CUPE might 
be placed in a number of situations where it will face a 
duty of fair representation complaint whether or not it 
proceeds with an employment standards claim. 

In effect, unions will be faced with organizational 
challenges as a result of the government’s privatization of 
the enforcement of this act. The added burden of these 
financial costs, along with the new legal liability placed 
on the union, may well exacerbate CUPE locals’ abilities 


to effectively represent their members. CUPE locals are 
being given new financial and legal responsibilities along 
with the new legal liability at a time when their ability to 
fund these tasks is reduced by the increasing demands of 
the memberships to counteract many of the government’s 
actions related to the elimination of public sector jobs. — 

These changes force unionized workers to fund com- 
plaints against their employers so that these employees 
will only be able to enforce their rights if their unions. 
can afford to grieve the dispute. It is surprising that Bill 
49 would require unionized workers to privately finance 
claims enforcing employment standards rights when the 
government itself will not spend needed funds to enforce 
these fundamental nights. 

In summary, our brief has mainly focused on the 
amendments related to the new legal, financial and 
liability issues proposed by the provincial government. It 
has stated that this amendment is not beneficial for 
workers and their unions. The changes proposed to this. 
act in general have the effect of reshaping the Employ-. 
ment Standards Act in several important ways. 

As previously noted, these changes negatively alter the 
manner, duration and substance of claims under the act. 
All these changes seek to limit the ability of workers to. 
enforce their rights under the law. The method by which. 
an employee may recover against an alleged violation of 
the Employment Standards Improvement Act is signifi- 
cantly changed to limit the worker’s ability to obtain full 
redress under the law. The substance of what may be. 
claimed has been limited under Bill 49 so as to set a 
minimum and maximum amount that a claimant may 
obtain as a result of a violation of the act. Finally, the 
duration of acceptable claims has been shortened in order 
to reduce the amounts that may be recovered against’ 
employers who have violated the law. These changes will 
reduce the total amount workers may claim from their 
employers under the act. 
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As well, these changes will have the effect of forcing 
many non-union complainants to abandon the Ministry of | 
Labour’s dispute resolution system and opt into the court. 
system for resolution of their disputes. Many workers will | 
be unable to afford the financial expense and time) 
required in private litigation. As a result, workers will 
simply not be able to enforce their employment standards 
rights and abandon their claim. Union members will be 
barred from launching a complaint under the investigatory 
and enforcement powers of the Employment Standards 
Act. As a result, unions will be faced with new financial. 
and legal obligations that cause difficulty for unions 
attempting to enforce all their members’ employment 
standards complaints. In summary, employers will face 
fewer complaints as a result of these changes. 

Several underlying themes arise throughout these 
amendments. The Ministry of Labour is attempting to rid 
itself of the cost and responsibility of enforcing the act. 
All the changes designed to channel complaints into the » 
court or grievance arbitration system seem to help the | 
ministry reduce its budget. The alteration to the collection 
system also aids the ministry in eliminating the cost of 
funding the enforcement mechanisms of the act. The 
outcome of this reduction of tasks is a parallel decline in © 
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‘the Minister of Labour’s obligation to enforce the law. 

Clearly the government has signalled that it has little 

interest in maintaining employment standards for all its 

citizens. 

Bill 49 repeatedly differentiates claimants on the basis 

of a worker’s labour union status. Workers who happen 

to be union members are treated materially differently in 

‘terms of their substantive and procedural rights from non- 

-union members. The changes to all workers’ rights based 

-on union membership is a beacon indicating an end to the 

universal basic workplace rights enjoyed by all workers 

in this province for approximately 30 years. Unionized 

-employees will have their nghts enforced through a 
procedure separate from their non-union counterparts. 

This change has negative implications for the equality of 

enforcement of employment standards legislation in 

unionized and non-unionized workplaces. 

Finally, the elimination of the universal floor of rights 
for unionized workers, along with the numerous amend- 
ments limiting non-unionized employees from fully en- 
forcing the law, indicates an effort by the government to 
erode the general level of employment standards in this 
province. Allowing employers with a bargaining agent the 
opportunity of setting workplace employment standards 
will only lead these employers to actually erode current 
safeguards. Employers will attempt to copy lower work- 
place standards of their non-union counterparts or attempt 
to contract out their services to private sector, non-union 
workplaces, which is currently happening to our health 
care services. These changes are detrimental to workers 
and unions alike. 

The Hamilton-Burlington CUPE Health Care Workers 
Joint Action Committee stands in opposition to the 
changes proposed as briefly outlined. We ask the commit- 
tee to seriously consider our submission during the 
process of redrafting this legislation. All of the above is 
respectfully submitted for your consideration. We thank 
you for your time. 

Mr O’Toole: Thank you very much for a very inter- 
esting, thorough presentation, fairly significant and well 
researched by the four competent people here today, a 
very detailed report eminently able to represent its 
450,000 members locally and nationally. In that respect 
I think you portray your position as somewhat weaker 
than it really is. I think you very ably represent your 
constituent groups. 

I don’t think this act is intended to deal with that. 
What it’s trying to do under section 3 — the minister has 
indicated that she will move to part two of the review of 
employment standards. Right now you make many 
decisions in your workplace. For example in health care, 
very few health care workers actually work a 40-hour 
week. How come it’s in the act that it’s 40 or 48 hours 
required? I’m saying there’s all kinds of vacation, day-off 
entitlement, relief time, training time, all those kinds of 
working conditions which you more than capably repre- 
sent. 

I think what they’re trying to do is give you more 
empowerment to work with your employer. I’d ask you 
the question — you deal in the public sector primar- 
ily — are those unfair employers? The municipal govern- 
ments, the hospitals, the volunteer boards of those 


hospitals, libraries and other facilities — are they what 
you would call unfair employers? 

Ms Pat Whitfield: What do you mean by that? For 
instance, my local union is in a hospital. I’m the presi- 
dent of a local union. Currently, we have 700 outstanding 
grievances on violations against the collective agreement. 
That’s a huge amount; that’s just for this year. 

Mr O’Toole: Those are grievances with respect to 
employment standards? 

Ms Whitfield: No. 

The Chair: We’ve got to stay on schedule. It was a 
very generous one minute. 

Mr Hoy: I’1l ask that question. Could you very quickly 
categorize what those grievances might be? 

Ms Whitfield: In my case, it’s violations against our 
collective agreement. If you then dump employment 
standards on our local, we’ll have I don’t know how 
many more. 

Mr Hoy: We don’t have much time; I’ll pass. 

Mr Christopherson: Just to pursue that a little further, 
because I think it’s an interesting road Mr O’ Toole starts 
to take us down, you say that you have 700 outstanding 
grievances, and that’s with a public board, to the extent 
that there is some accountability. You have a collective 
agreement which gives you rights and strengths and you 
have labour relations experts, supposedly, on the manage- 
ment side who understand the rules, and yet you still end 
up with 700 grievances. That’s the kind of trouble you’ re 
facing. What do you suspect some of the workplaces 
must be like where there is no collective agreement, 
where there are just a very few employees who are 
perhaps immigrant workers, new Canadians, English isn’t 
their first language, no collective agreement, and all they 
have is employment standards? What will their life 
possibly be like under this new law? 

Ms Whitfield: I think there’s a potential that it would 
be absolute hell, depending on the employer. I’m not 
saying that all employers out there are going to be 
violating the act, but we know there’s a potential, and 
when there’s no protection like a collective agreement, 
it’s going to be worse. 

Ms Fran Borsellino: I’d like to make a comment. 

The Chair: Very quickly, please. 

Ms Borsellino: With all the grievances that we have 
in Hamilton, we do have guidelines to follow under our 
collective agreements and the employers are having a 
very difficult time trying to follow our guidelines, as it is 
right now. Once you make these changes to the act, it’s 
going to be much more difficult for unions and non-union 
employees to work out their disputes. 

The Chair: Thank you all for taking the time to make 
a presentation before us here today. 


TURKSTRA LUMBER CO LTD 


The Chair: Our next presenter up is Mr Carl Turkstra 
from Turkstra Lumber Co, a fellow retailer. Good 
afternoon. 

Mr Carl Turkstra: Let me begin briefly with some 
background information. My name is Carl Turkstra. I 
operate a lumber company in Hamilton and the Niagara 
Peninsula, along with three manufacturing companies. We 
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have 150 full-time employees. The average length of 
service is just about nine years. I believe we pay above- 
average salaries for our industry. We have a good 
benefits package and a profit-sharing policy. Our people 
work hard to help the company make a profit and we 
work hard to avoid layoffs and terminations. 

Let me say that I have prepared two pieces of paper 
here. One of them is the statement that I’m reading and 
the other is a two-page summary in case you don’t have 
the patience. 

My company is not unionized. I have very little 
experience with firing anyone, let alone people who have 
worked for the company for many years. I can safely say 
that any employee who was forced to leave the company 
carried a good deal of responsibility for his situation. He 
may have built up his own business so that it conflicted 
with his performance in a serious way. He may have been 
promoted to a position which he was unable or unwilling 
to do properly, or to accept training to do that job. His 
job may have changed to become more complicated and 
he was unable or unwilling to adapt. He may have 
refused to take an alternative position even if we did not 
reduce his salary. 

Except for cases of employee theft, we do not want to 
dismiss a long-term employee for cause within the very 
narrow definition of the act. It is too inhuman and too 
brutal. I believe the act should recognize an employee’s 
responsibility for his own situation and not assume the 
fault is entirely with the employer. I do not know how 
this could be done, but it would be much more equitable 
than the present all-or-nothing situation. 
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In most cases, my company has been prepared to offer 
a termination settlement as specified in the act even 
though we do not think it is fair. After all, we and our 
employees have paid a fortune in unemployment insur- 
ance over the years and almost never used it. As a 
practical matter, I can live with the payment specified in 
the act to help a person find a new job. However, a 
person who has failed in a position, perhaps intentionally, 
should not be able to pocket a large sum of money for 
doing nothing and walk into a new job. Why should a 
person who does his job badly receive twice as much pay 
as someone who does his job well? 

A very troubling situation is when someone finally 
leaves to operate his own successful business. For some 
time, his behaviour caused serious problems to us as he 
built up his business on our time. If he will not resign, 
we have to force the issue. We have to find and train his 
replacement. We are the injured party, not the employee. 

I had two cases where I believe an individual deliber- 
ately set out to be terminated and even hired a lawyer to 
plan strategy before we initiated discussions. In my 
opinion, severance payments should be seen as damages 
under the law and paid out on a regular basis until they 
run out or the recipient finds a new position. During this 
period of severance an employee should be required to 
look for a new job, and when the severance runs out the 
employee can of course start to collect unemployment 
insurance. 

An even greater problem than the amount and method 
of payment of severance is the poisonous environment in 


which termination now takes place. Like divorce, termi 
nation of a long-term employee is a traumatic experienc 
for everyone, including all the other employees. Througt 
newspaper articles and the advice they give potentia 
customers, some lawyers are systematically undermining 
the act. | 

The act sets minimum limits on company payroll anc 
length of service before severance must be paid. Some 
lawyers tell their clients that everyone is eligible nc 
matter how short a period they may have worked or wha 
they have done to cause their dismissal. The act sets ¢ 
standard of one week’s pay per year of service. Some 
lawyers state in newspaper articles and advise theiy 
clients to expect one month per year. 

In situations where employees have individual con- 
tracts or collective agreements, business is protected from 
civil action as long as they honour their agreements, 
Businesses without labour contracts are fully exposed tc 
the machinations of ambulance chasers. | 

In the few cases I have dealt with — and I must say ], 
am not a major victim of this problem; I’m simply 
objecting here on principle — we’ve had grounds for 
dismissal for cause, but would rather reach an equitable 
settlement. If negotiations fail and lawyers get involved, 
I have little choice but to dismiss for cause since they. 
will sue me no matter what I do. So far, no former 
employee ended up with more money than the amounts 
we would have offered in the first place. However, 
lawyers on both sides did very well, in one case receiving, 
more than the former employee. | 

The most pernicious wrinkle now being promoted by, 
the legal profession and apparently being supported by 
the courts is “constructive dismissal.” This theory holds. 
that if an employee does not do his job well or if his job. 
no longer exists, an employer cannot give him a lesser 
job or lower his status below his former peers even if his 
income is maintained. Essentially, one is not allowed to. 
hurt an employee’s feelings, even if he richly deserves it. 
Under such principles of constructive dismissal, a Premier 
could not shuffle his cabinet. 

If I understand them correctly, the proposed changes to’ 
the act are a significant improvement. They reduce time, 
limits for complaints under the act and prohibit’ 
employees from filing both a civil action and a complaint 
under the act. I would suggest that these limitations be 
broadened in two ways: ! 

First, a person who accepts a cheque for severance pay 
as prescribed in the act from an employer should not be 
able to go to the civil courts later for more money. The 
director should not always have to be involved to prevent 
separate civil action. 

Secondly, the concept of constructive dismissal should 
either be prohibited or clearly defined. An employer > 
simply must have the right to demote supervisory person- 
nel who perform inadequately and to offer alternative 
employment when reorganizations occur. 

Those of us who do not have formal contracts with our | 
employees depend on the Legislature to set reasonable 
rules that are fair to all parties. We also depend on you 
to protect us from predatory professionals who are 
making a very difficult situation even worse. 
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_ Mr Jean-Marc Lalonde (Prescott and Russell): 
‘Thank you, Mr Turkstra. I want to congratulate you for 
-your presentation. A man like you deserves to be con- 
-gratulated for the type of business that you’re operating, 
‘especially in the lumber business. 
_ With regard to the fact that this law will give or 
authorize the employer to extend the number of work- 
week hours, do you think there’s a chance that accidents 
would happen more often and then your WCB fees would 
increase by the fact that being at work longer hours 
there’s definitely a chance of more accidents? 
_ Mr Turkstra: It depends to a certain extent on the 
job. A retail sales clerk would not be a problem. I would 
‘think that in some of the manufacturing operations the 
longer hours increase risk when we have overtime and so 
on. People get very tired. We’re not supposed to say this, 
but especially the older people find they cannot work as 
long as some of the younger people can. Yes, I would 
say there is a risk of that. As a policy, in my company 
we discourage it. 
Mr Lalonde: What’s your feeling on the fact that we 
want to privatize the collection of the arrears or the 
Other — 

Mr Turkstra: I’m not a lawyer or an expert. My 
judgement would be that an individual should be able to 
look to the government to help him force his employer to 
obey the law, if that answers your question. 

Mr Lalonde: But at the present time will be able to 
hire the private collection agency instead of going 
through the government. 

Mr Turkstra: I would say that most of the people I 
deal with are not able to deal with that financially. 
They’re not qualified as people to deal with that kind of 
process. I think they really have to depend on the govern- 
ment; otherwise they’ll have no recourse. 

Mr Christopherson: Interesting presentation. Two 
questions only: One is rhetorical and I don’t expect an 
answer. Your thoughts on the other would be appreciated. 
The first one is, given some of the shots you’ve taken at 
lawyers, I just wondered if your relative Herman Turk- 
stra, the lawyer, had a chance to see this before you 
presented it. 

Secondly, on page 4, the third paragraph from the top 
that begins, “In situations where employees have individ- 
ual contracts or collective agreements, business is pro- 
tected from civil action as long as they honour their 
agreements. Businesses without labour contracts are fully 
exposed to the machinations of ‘ambulance chasers.’” 
Would not one solution to that be to encourage employers 
and employees to enter into a collective agreement by 
forming a union in the workplace? 

Mr Turkstra: That’s a very deep question. Essentially, 
I’m one of those people who runs my business very much 
in detail. I really do not find room in there to share that 
responsibility and authority with anybody else, so I would 
rather not have to deal with an official union organiza- 
tion. But if that’s what my employees chose to do, that’s 
what I would do. 

With respect to my brother, he practises litigation of a 
different kind and he always disagrees with everything I 
do. 


Mr Christopherson: I’m glad you have answered. 

Mr O’Toole: Thank you, Mr Turkstra. It would appear 
to me, from reading and listening to your presentation 
today, that you are indeed a very progressive employer. 
I would suggest also that with your conservative approach 
with employees and the outlook, it would appear to me 
that you’re looking after your employees. I guess the 
question I want to ask you is, workplace harmony, getting 
along with the people who are working for you — like 
profit-sharing, that progressive move — does that moti- 
vate and encourage productivity? 

Mr Turkstra: The answer’s yes. I think that every- 
thing you do to establish good communications with staff 
at all levels and kind of an open organization and the 
idea that they have a vested interest in the success of the 
company, all of that encourages commitment to hard 
work, and in my case the commitment to looking after 
the customers, which of course is what we’re all about. 
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Mr O’Toole: That’s just excellent. I can’t compliment 
you enough, and I mean that sincerely. I’m sure you had 
it in here, but how long has your business been in 
operation? 

Mr Turkstra: Forty-two years. 

Mr O’Toole: Forty-two years, and you intend to be 
long. Do you see the world of work and the nature of 
work — you’re trying to respond to customers, right? 
Have you altered your hours of the business being open 
or provided service to the customers by having to respond 
to the demands of customers? 

Mr Turkstra: We responded to the movements of the 
competition and then we did a survey to see whether it 
did us any good and decided that basically it doesn’t. We 
never open on Sundays. Nothing will make us open on 
Sundays. 

Mr O’Toole: Isn’t that the right place to make deci- 
sions, in the specific workplace? We were speaking 
earlier with CUPE workers and those employers and 
employees don’t have the option of, say, closing a 
hospital on a Sunday. In your case as a person of private 
business, you’re able to make those decisions, it would 
appear, in cooperation with the employees. You consulted 
with them. 

Mr Turkstra: We don’t have a very formal structure 
so it’s very hard to say. Do we talk about it before we do 
it? The answer’s yes. We talk to the managers, the 
managers talk to their people, and we have never had any 
problem whatsoever with employees having a problem 
with our hours. 

Mr O’Toole: I think the employment standards is 
really trying to get into that very kind of empowerment 
for the participants in the workplace. 

The Chair: Thank you very much, Mr Turkstra. We 
appreciate it. 

Mr Baird: If I could, just on a point of order, Mr 
Chair, indicate to Mr Turkstra, all of the Hansard will be 
going for the full review of the Employment Standards 
Act. Many things you mentioned aren’t in the bill, nor 
that of presenters earlier today, but that will be going in 
and there will be a complete review of the act over the 
next eight months. 
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GOLDEN HORSESHOE 
SOCIAL ACTION COMMITTEE 


The Chair: Our next group up will be the Golden 
Horseshoe Social Action Committee. Good afternoon. As 
you've heard me say countless times, 15 minutes for you 
to divide as you see fit, and please be kind enough to 
introduce yourselves for Hansard. 

Mr Gerald Diffin: I’m Gerald Diffin and with me is 
Rev Robert Wright. We’re going to jump right in. Who 
we are is part of the package. You can read it if you’re 
interested. 

Thank you, Mr Chair and committee members, for the 
opportunity to comment on the bill. I’m not going to 
comment on any individual clauses in this bill but will 
give my opinion on the message this bill sends. 

First, if business leaders have requested this type of 
legislation from the provincial government, it tells me 
that they aren’t skilled enough to compete without 
exploiting their employees. 

Second, the government, by entertaining this type of 
bill, admits it doesn’t have the skills required to govern 
a province where both business and workers can prosper. 

Third, the government spin on this bill and Bills 7 and 
26 is that the province is open for business. But what it 
attracts is business that exploits not only its workers but 
also its suppliers, customers, the environment and govern- 
ments that it deals with. This type of business usually 
doesn’t prosper and when it closes creates financial chaos 
in the community. In the small community I grew up in 
and worked in for 60 years, the business that had the 
reputation of exploiting its employees and the environ- 
ment didn’t last very long. 

Fourth, when the Premier goes on a sales junket to 
countries he is hoping Ontario can export to, he is telling 
them that the quality of Ontario goods is suspect. In my 
working life I have worked in retail, construction, heavy 
industrial, some places unionized and others not. Even in 
unionized shops some people for various reasons are 
more vulnerable than others and get abused and 
exploited, but in almost every instance these people get 
even. Unhappy workers produce products of varying 
quality. Evidence the days of protest and withdrawing of 
services of doctors. 

To sum up, Bill 49 allows employers more leeway to 
exploit the most vulnerable Ontarians. My feeling is that 
government that isn’t committed to protect all of its 
citizens from unscrupulous employers, retail sales people 
and criminals, supply them with a clean, safe environ- 
ment and help them to live a healthy and fulfilling life 
isn’t fit to govern. 

Bill 49 does nothing to address the issue of abuses in 
the workplace. Thank you. 

Mr Robert Wright: As my frend Mr Diffin has 
indicated, my name’s Robert Wright. I’m a minister and 
also a community development worker, at present unem- 
ployed in both capacities. I shouldn’t say I’m unem- 
ployed; I just don’t get any wages for what I’m doing. 
I’ve indicated in the personal comments which I’ve made 
by introduction why it is I happen to be in this situation. 

I was asked to just reflect a little bit on my experience 
as a pastor within a congregation that’s in the city of 


Welland. I served there for 26 years between 1959 and. 
1985 before going west to work with my denomination: 
out there on a regional basis, then had a year and a half 
in Jamaica. 

When I came to Welland in 1959, I found that there | 
were many people who had gone through the experience 
of the Depression years and the early war years who were 
subjected to all sorts of exploitation and discrimination. 


Abuse is the only word that can be used for it. They | 


worked hard to build up their unions and the churches 
worked with them, other community groups, and business 


people worked along with them to see that they had. 


unions and the protection which unions could give. 
Although the Niagara region has a high percentage of 


the population who are unionized, there were a lot who. 


fell outside that. So those who enjoyed the benefit of 


union membership wanted to share that with other people — 


within the community and they worked hard on the 


legislative front by electing representatives to various | 
levels of government who would represent them and also ) 
by trying to see that laws were enacted which would give | 


protection to the most vulnerable. 


There are many stories that are very unappetizing of © 
the kind of things that happened in those early days | 
before people had unions, before they worked for those | 


kinds of legislative changes, stories of people who would 
be forced to make their wives available to their foreman 


in order that they could preserve their jobs and be able to. 


put food on the table for their families — virtual slavery 


in the situation. That’s the kind of background that we © 


come from. 


We worked hard and we worked passionately to see 


that changes came about. As a pastor, on a daily basis I 


was having people come who were subjected to terrible — 
conditions in their employment but who were unable to | 
speak out safely because of threats and intimidation from 


employers. In order to protect their families they had to 


knuckle under to their bosses and not raise any com- | 


plaints. So it was necessary to build some organizational, 


structural protection by which they would not be sub- | 


jected to that, by which they could have protection. 

We worked therefore in setting up different organiz- 
ations, and I’ve listed those on the third page of my 
introductory remarks: a youth home; a cooperative nurs- 


ery and day care centre; cooperative housing, and that’s | 


been well-established through Niagara Peninsula homes; 
Community Legal Services: Community Resource and 
Action Centre; Women’s Place, all of which are dedicated 
to enhancing the wellbeing of people in community. 

However, we are seeing increasingly these very 
important institutions in our society being undermined 
and destroyed. Just yesterday in the Welland paper it was 
noted that the housing help centre funding is being taken 
away by the provincial government. This means an 
agency which was helping people, the homeless people or 
people who were threatened with homelessness, that 
service is being taken away from them. The proposed 
changes to the employment standards legislation are just 
one more in a long series of attacks on the people of this 
province and this country. 

We’ve been sitting through the hearings this morning 
and listening to various presentations, and I listened to 
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everything that’s said here from the point of view of the 
_ people who are subjected to that sort of attack. I myself, 
_as I said, am presently unemployed because of cutbacks 
in the various agencies and areas. The type of work I 
have done all my life is even more badly needed than it 
has been, yet there isn’t the funding to do it. 
1340 
| Yes, there is a new economy. I’ve heard that express- 
-jon, a new world of work. But for those who are at the 
- bottom of the economic scale, that new world of work 
_ does not bring any hope of a future. We meet people 
, daily who are subjected to that situation. As I say, the 
changes that are proposed to the employment standards 
, legislation seem to me potentially harming those very 
, people for whom they were set up. 
- I would make the claim that far more is being done to 
, destroy our country, Canada, by these actions of govern- 
_ ments such as the Chrétien-Harris axis than by actions of 
_ separatists in the province of Quebec or anywhere else. 
The attack on our sovereignty as a highly respected 
- country in the world family is coming from the fiscal and 
corporate separatists who are attempting to destroy the 
_ humane and caring social order we have built in Canada. 
_ T’ve chosen my words carefully because the kind of 
| separation that they are promoting, instead of the har- 
mony of our society, which we have worked for over 
_ these years, the separation between the wealthy and the 
_ poor, those who are outcasts of this society and those 
_ who enjoy increasing affluence and increasing wealth, is 
doing more to destroy our country than any of the other 
things I’ve referred to. 
It’s because of my commitment to these ideals that I’m 
proud to be a part of the Golden Horseshoe Social Action 
- Committee and that I’m pleased to be here today with my 
- friend Mr Diffin, who has joined me in this presentation. 

The brief of the Golden Horseshoe Social Action 

Committee is before you, and I think we’ll just stop at 

this point in case there are any questions any of you 
have. Some people might have bits of disagreement with 
some of the things we’ve said. 

The Chair: Thank you very much. We have four and 
a half minutes, so one and a half minutes per caucus, and 
this round of questioning will commence with the third 
party. 

Mr Christopherson: A couple of quick questions. I 
want to thank you both for your presentation. I noted that 
much of yours, Mr Wright, dealt with the issues of the 
Judaeo-Christian values as they apply to society and how 
one constructs a society. I wanted your opinion on why 
you think so many churches in Ontario, churches that 
normally try to stay at arm’s length from the formal polit- 
ical process, have been speaking out more and more 
about, quite frankly, a democratically elected govern- 
ment’s use of their majority to take the province down a 
certain path. I know they don’t do that lightly. Can you 
give me your thoughts on why you think that’s happen- 
ing? 

Mr Wright: You certainly are right when you say it’s 
not done lightly. It’s because there is in the basis of our 
Judaeo-Christian heritage the whole concept that because 
of the sinful nature of humankind, there’s a tendency for 
the rifts between the poor and the rich to develop greater 


and greater — the rich to get rich and the poor to get 
poor. So in the foundations of our faith, there’s the prin- 
ciple of the year of jubilee, for instance, which is a time 
when everything will be redistributed, when there’ll be an 
opportunity for everybody to start over again and sharing 
to take place. 

Of course, in the New Testament, in the beginning of 
the Christian era, Jesus took up that concept and the 
whole concern for the poor. Those who were marginal- 
ized, in the terminology we use now, got priority. In the 
Roman Catholic Church, there is the emphasis on the 
preferential option for the poor, it’s called, which is 
contained in the Scriptures, within the traditions, and it’s 
this kind of motivation which is back of the emphasis 
which there is. 

Just from a practical point of view, I’ve had ministers 
say to me they desperately need help because they’ve 
never experienced a situation where there was so much 
unemployment, so much hardship being experienced. 
They don’t know how to deal with it. The various 
denominations are trying to give some guidance and 
support in that. I had a Roman Catholic priest who told 
me that within his congregation he has never seen so 
many middle-class, middle-income, middle-aged people 
who are leading lives of quiet desperation because their 
whole life is being destroyed by what’s happening in our 
society. 

Mr Baird: I listened very intently to your comments 
and I enjoyed your brief and appreciated the time you 
took to come out. I appreciate more than anything, 
though, the orange paper that clearly lists the groups that 
are members of your network. Often we don’t find out 
whom people are speaking for, so I certainly appreciated 
that, everything ranging from retirees to religious and 
other social groups. 

Maybe just a comment, if anything, on your presenta- 
tion, as to what our motives are as a government. You 
mentioned briefly some broader political issues and 
economic issues and what not and the work you’ve done 
on them. Certainly our motivation is to try to turn the 
province around. We can certainly disagree, as I do with 
my friends on the committee, as to how we do that, but 
I think it’s very important, just to respond to your 
comments, that it’s very much our goal too. 

We may go about it in very different ways, but 
certainly our goal is to create an Ontario that’s prosper- 
ous, first and foremost one that creates jobs, because it’s 
our very strong view that the best social program out 
there is a job. We realize that even a year after the 
election there are far too many people looking for work, 
and that’s really the focus of many of our efforts. While 
we may share many of the end goals, maybe the means 
to the end are somewhat different, but that’s very much 
our goal. 

I think we all suffer, as a community, with economic 
and social programs and very much want to see them 
rectified. That’s basically our motivation as a govern- 
ment. We spoke of the cuts. I don’t know if there’s a 
point to getting into a broader political debate. We have 
one way of doing it. We felt the way that was used, the 
status quo, wasn’t working and that we had to try a 
different way. I suppose we’ll be held accountable to that 
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with the voters. Anyway, thank you very much for your 
presentation. 

Mr Wright: Mr Diffin had a comment on that. 

The Chair: I’m afraid Mr Baird used his whole time, 
SO you can incorporate it in your answer to Mr Hoy, 
perhaps. 

Mr Hoy: Perhaps we’ll be able to do that. Thank you 
for your presentation. I appreciated it. It’s a philosophical 
and realistic look at what’s happening today as it pertains 
to this bill. 

In my conversations particularly with nurses I find that 
the stress levels, they tell me, among the public are rising 
almost to a point of mental disabilities, so I appreciate 
much of what you said. If you care to make that last 
comment on the record, go ahead. 

Mr Diffin: All I want to say is that I keep hearing, 
“We have to fix it.” We don’t agree with what you’re 
doing. We think it’s wrong, but you have the position to 
implement what you do. Are you willing to commit 
yourself? In a year or two years, if what you’re doing 
doesn’t work, will you try and fix it again or will you 
stay down the same path? Somebody’s going to be right 
in this and somebody’s going to be wrong. Are you going 
to be man enough to admit that you’re wrong if you are 
wrong? I'l] admit I’m wrong if I am. 

Mr Baird: We’re very fortunate that we not only have 
to admit it, but the ultimate judgement will be made by 
the people, rightly or wrongly. The people of Ontario will 
make the ultimate judgement as to whether we’ve been 
successful. I do hope though, taking your point well, that 
we have the courage to admit — 

Mr Diffin: I don’t want the people to make the 
decision. I want you to stand up and say that you are 
wrong. I'll say it if I’m wrong. You will say it if you’re 
wrong. 

Mr Baird: Agreed. 

The Chair: Thank you both for taking the time to 
come before us here today. 
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CANADIAN AUTO WORKERS, LOCAL 504 


The Chair: The next group up will be the Canadian 
Auto Workers, Local 504. Good afternoon. Again, we 
have 15 minutes for you to use as you see fit between 
presentation time or questions and answers. 

Mr Andrew Paterson: Thank you. I appreciate the 
opportunity to appear before you. I will read through the 
brief. The brief is not as large as it appears. There are 
some logistics at the back that 
leisure. 

As an introduction, who are we? We are Local 504 of 
CAW Canada. We represent close to 2,000 families that 
have members working in the following companies: in 
Hamilton, Camco, Westinghouse and Brown Boggs; in 
Burlington, BIW Cable, Hoover, Fisher and Ludlow, 
Northrop Grumman and Tallman Bronze; and in Dundas, 
El-Met Parts. I have been the president of this local for 
some 15 years now. We, as a local, were chartered by the 
United Electrical Workers in 1937 and merged with 
CAW in 1993. As you can see, we’ve been around for 
almost 60 years. 


you can study at your 


We understand that our national organization, CAW: 
Canada, has presented a comprehensive brief to this 
standing committee on resources development. We merely 
wish to add our support to the CAW brief in its entirety | 
and present some simple views from the local’s perspec- 
tive. | 


History teaches us, or should teach us, that to under- 


stand changes to or introduction of legislation to govern 
a people, one should be conversant with the conditions 
extant during that period of change to allow for knowl- 


edgeable conclusion as to the necessity and/or justifica- 


tion of the action. 


Our position: The written brief and the attendance’ 
before this committee are designed to Clearly and un- ’ 
equivocally communicate our opposition to the contents | 


of Bill 49. Our opposition to this proposed legislation is 
based on four crucial points of contention: 

Bill 49 dismantles the long-standing guarantee found 
in the Employment Standards Act against any person 
contracting out of workplace standards. 


Bill 49 seriously limits, and in some circumstances 
denies, workers access to justice and the proper enforce- 


ment of the standards that remain in the statute. 
Bill 49 continues this government’s destructive agenda 


of privatizing public services without regard to the | 


consequences upon the community at large and the. 


government’s employees who are terminated from. 


employment as a result. 


Bill 49 fails to address the desperate need for progress- — 
ive improvements to the current set of workplace stan- © 


dards found in the statute. 


As a background to the circumstances we reproduce — 
here, as you can see, a small Synopsis from the Spectator 


as to the deterioration of real wages in the 1990s. 


We now refer to Ontario’s stagnant economy: Are | 
labour laws really the problem? What is the rationale for — 


weakening employment standards in Ontario as we 


approach the 21st century? Underlying the government’s | 
proposal is the claim by many businesses, although not — 


all, that labour laws are impeding their efficiency and 
competitiveness and hence undermining business invest- 


| 


ment and employment. Relax the constraints and obliga- — 


lions governing employers, the argument goes, and they 
will be better able to thrive in the competitive market- 


Place. Investment, jobs and growth will be the payoff. 


Workers will have to do their jobs in less hospitable and 
less safe work environments, but at least more of them 
will be working. 

Little evidence beyond the unsubstantiable claims of 
particular business leaders is offered, however, to support 
the argument that Ontario’s labour laws and employment 
standards have in any measurable way stood in the way 
of higher employment or faster economic growth. Indeed, 
it is highly questionable that Ontario’s economic prob- 
lems have anything do with the alleged lack of 
competitiveness and flexibility of business whatsoever. 

Ontario’s employers are already highly cost-competi- 
tive within the Canadian and continental marketplaces, at 
least with regard to labour costs. It is not a failure of 
competitiveness and profitability that is constraining our 
further growth. If anything, it is a failure of the business 
sector’s success to spread through the rest of the econ- 
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jomy that is holding back growth and employment. The 
further erosion of employment standards, by ultimately 
‘forcing workers to work harder and longer for less pay, 
can only exacerbate this problem. 

There is a figure 1 on page 46 which indicates the 
already lopsided nature of the current economic recovery 

in Ontario. Since the trough in the last recession, On- 
-tario’s real GDP has grown at a sluggish annual rate of 
3.1%. Only two major sectors of demand have grown 
faster than this annual rate: business investment in 
-machinery and equipment, annual growth rate of 6.9%; 
‘and Ontario’s booming exports, annual growth rate of 
11.2%. These are the sectors of our economy that are 
‘most sensitive to considerations of cost-competitiveness, 
flexibility and profitability, and it has been in these 
sectors that our weak recovery has been rooted. 

Domestic demand, on the other hand, has been weak 

and continues to act as a drag on further economic expan- 
sion. Consumer spending has grown more slowly than 
GDP as a whole. This is quite unusual, since consumer 
spending typically accelerates during the recovery phase 
of the business cycle. The government sector has been 
stagnant and during the past year has shrunk notably. 
‘Investment in housing and non-residential construction 
has collapsed. These domestic sectors of our economy, 
accounting for 85% of total demand, depend not so much 
on business competitiveness and flexibility as on wage 
and salary incomes, the taxes that are paid from those 
incomes and consumer confidence. These have all been 
undermined by downsizing and layoffs in both the private 
and public sectors and a continued atmosphere of im- 
pending doom among many consumers. 

Other direct evidence verifies the enhanced competi- 
tiveness of Ontario on grounds of labour costs. As 
indicated in figure 2, which is attached, hourly total 
compensation costs, including wages, fringe benefits and 
payroll taxes, in Canada’s manufacturing industry, centred 
in Ontario, are almost 10% lower than in the US. This 
represents an improvement of close to 20% since 1991, 
when an overvalued exchange rate priced Canada’s 
manufacturers out of the newly unified FTA marketplace. 

Indeed, the improvement in Canada’s cost position is 
due primarily to the subsequent correction of the 
exchange rate to a more sustainable level. This suggests 
again that business leaders are barking up the wrong tree 
when they call for weaker labour laws in order to ease 
the competitive constraints they face. The big-ticket, 
macroeconomic issues such as exchange rates, interest 
rates and aggregate demand conditions are the dominant 
factors that deserve the main attention. 

Within Canada, Ontario’s labour cost-competitiveness 
has been almost exactly stable, again as illustrated in the 
attached figure 3. Real wages in Ontario have only kept 
pace with wages elsewhere in Canada; a continuing small 
but stable wage premium in Ontario of about 60 cents per 
hour reflects only the higher cost of living in this prov- 
ince, as well as the concentration of higher-productivity 
industries here. There is no evidence that changes to 
labour laws or employment standards enacted by previous 
provincial governments in any way undermined Ontario’s 
cost-competitiveness within Canada. The recent rebound 
in Canadian manufacturing output, and to a lesser extent 


manufacturing employment, has been concentrated in 
Ontario-based industries, notably auto assembly and parts 
production. This further testifies to the continuing 
attractiveness of Ontario as a site for the location of 
mobile industries. 

Perhaps the most notable feature of recent wage trends 
in Ontario, as well as in the rest of Canada, is the 
continued stagnation of real wage levels, a development 
unprecedented in post-war economic recoveries. As 
summarized in figure 4, real hourly wages in Ontario 
have increased by a feeble 0.7% since 1992. In contrast, 
the real value of output per employed person in Ontario, 
a standard measure of productivity, has grown by over 
5% during the same period: over seven times as fast. If 
anything, workers are receiving far too small a share of 
the output they produce with greater efficiency year after 
year. Even many business economists now admit that this 
weakness in real wages is a dominant factor undermining 
growth. Weakening employment standards legislation so 
that for example some workers will no longer receive 
holiday pay for working on statutory holidays or that 
other workers will have greater difficulty obtaining back 
pay owed them by employers will only worsen this 
problem. 

Growing productivity, enhanced competitiveness and 
stagnant wages — all this translates into a tremendously 
lopsided distribution of the gains of economic growth. As 
shown in figure 5, the growth of total wage and salary 
income has considerably lagged the growth in total GDP, 
growing by an average of 1.9% per year since 1991 
versus 3.1% for GDP. It is little wonder that consumer 
spending has stagnated. Corporate profits, meanwhile, 
have exploded by an average of 17% per year during the 
same time. The argument that the corporate sector is 
shackled by burdensome regulations is completely at odds 
with the empirical evidence. Business is the only sector 
doing well in our present economy, and making things 
still easier for employers will hardly redress this imbal- 
ance. 
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In sum, what net impact will the erosion of employ- 
ment standards have on the precariously unbalanced 
Ontario economy? Any purported improvements in the 
business sector will be more than outweighed by further 
weakness in wages and hence further weakness in both 
consumer spending, especially on big-ticket items like 
homes and cars, and income tax revenues. Domestic 
spending by consumers and government, and hence our 
overall economy, will continue to stagnate. 

Of course, business leaders promise that more jobs will 
be created if their power over their employees is further 
enhanced. In responding to the demands of a competitive, 
stagnant marketplace, their lives are probably not made 
any easier by having to obey the rules and regulations 
governing fair employment practices. It is always easier 
to respond to competitive pressure by simply tightening 
the screws on the workforce than by developing more 
innovative products, new production methods, new mar- 
keting strategies etc. But the experience of the past five 
years has shown that business profitability and competi- 
tiveness do not translate automatically into a vigorous, 
well-rounded and sustainable economic recovery. Ontar- 
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ians have been waiting a long time for the trickle-down 
effect; there is no reason to believe that undermining 
remaining legal protections in the workplace will do 
anything to hasten its arrival. 

Given all of the above, the case has not been made for 
decreased protection but rather increased protection. 

While we could agree that perhaps the preceding syn- 
opsis is all too short, we can reasonably conclude that if 
there was a need or rationale for change, a government 
with the welfare of its people as a priority would 
strengthen ESA rather than weaken it. 

By the way, all of our employers named in our intro- 
duction are profitable; as a matter of fact, some of them 
have posted record profits each succeeding year in the 
1990s and are heading for record profits in 1996. 

We finish with just a thought: Confucius said, many 
years ago: “In a country well governed, poverty is 
something to be ashamed of. In a country badly gov- 
erned, wealth is something to be ashamed of.” 

I thank you for your indulgence. 

Mr Baird: Just a quick thank you for your presenta- 
tion. I enjoyed particularly the charts in the back of your 
presentation, certainly something I’ll take back. 

Mr Hoy: Thank you for your presentation. There are 
various economists around the country who pinpoint 
certain areas of why the economy is going bad, but I’ll 
tell you one that a man on the street told me is causing 
problems in the economy. I had not met him in many 
years and I said, “How are you?” He said, “I’m an 
OPSEU worker and I don’t know if I’m going to have a 
job in the future.” That’s stifling the economy somewhat. 

Mr Christopherson: Andy, thanks very much for the 
excellent presentation. In the few seconds I have I would 
just underscore the last bullet point on page 2, where you 
note, “Bill 49 fails to address the desperate need for 
progressive improvements to the current set of workplace 
standards found in the statute.” I think the message there 
is that yes, there need to be changes made to this law, but 
they need to be progressive changes, which this isn’t. 
Indeed, what needs to happen is a reversal of Bill 49, 
which is going to take away some of the rights that are 
already in there now. 

Mr Paterson: I thoroughly agree. 

The Chair: Thank you again, Mr Paterson. 


CANADIAN UNION OF 
PUBLIC EMPLOYEES, LOCAL 3906 


The Chair: That leads us to the next group, the 
Canadian Union of Public Employees, Local 3906. Good 
afternoon. 

Ms Catherine Hudson: Good afternoon. By way of 
introduction, my name’s Catherine Hudson. I’m the 
president of CUPE Local 3906, which represents 1,500 
teaching assistants and part-time instructors at McMaster 
University. I’m also chair of the Ontario University 
Workers Co-ordinating Committee, which represents 
about 15,000 CUPE university workers throughout the 
province in diverse occupational groups: physical plant, 
library workers, foodservices, support staff, teaching 
assistants, sessionals, part-time instructors. 

I’m pleased to have the Opportunity to make this brief 
presentation on Bill 49 and bring my concerns about this 


proposed legislation to your attention. I’ll be looking at. 
a specific aspect of this bill in the context of the Conser.. 
vative agenda for Ontario. : 
Pll stray from what’s written here to note with interest. 
what I learned from the paper yesterday and today about. 
certain proposals being temporarily withdrawn, as |. 
understand it; that is, proposals that would allow 
employers and unions to negotiate standards for work. 
hours, statutory holidays, overtime and severance. The : 
minister apparently told the Legislative committee that. 
while the provision is being dropped she still supports the | 
idea and it will reappear later this fall when a more. 
comprehensive review of the act is launched. She is. 
quoted as saying, “Given that there will be a fuller 
discussion about the framework of employment standards | 
during the upcoming review of the act, we believe this. 
provision should be considered in the context of these . 
future discussions.” So clearly “temporarily withdrawn” | 
is what I understand from the information here. 
I’m going to speak specifically to those aspects of the 
proposed changes because I certainly think they will. 
reappear in the fall. I would like to take the opportunity — 
to urge the government and this committee not to 
reintroduce these particular aspects of the proposals in the + 
fall. Currently the law forbids a collective agreement to | 
maintain any provision that’s inferior to the working 
conditions contained in the Employment Standards Act. 
This measure maintained a historic notion of an overall. 
minimum standard of workplace rights for all workers. — 
Prior to the enactment of legislation that regulated aspects | 
of the workplace, employers and employees were gov- | 
erned by common law. Individual parties to an employ- — 
ment relationship were entitled to enter into any negoti- 
ated employment relationship that was not considered | 
illegal. In practical terms, this meant that employers used | 
their superior economic power to impose poor working | 
conditions on their employees. 


In the 19th century that started to change. A long time | 
ago it was recognized by the Legislative Assembly of | 


Ontario that this was a clear imbalance of power, and | 
action was taken to begin, at least, the long, slow process | 
of changing that imbalance of power by creating © 


workplace standards in areas such as health and safety 
and minimum wages for women and children. Various 


pieces of minimum workplace standards legislation were | 


consolidated ultimately into the current Employment 
Standards Act in 1968. 

The philosophy behind the legislation grew with the 
inclusiveness of its statutory terms. The law accepted the 
inalienable right of all workers to labour in a workplace 
that provided minimum standards of decency. Thus, the 
legislation now provides basic employment standards for 
the vast majority of Ontario’s workers relating to specifi- 
cally minimum wages, maximum hours of work and 
overtime, public holidays, paid vacations and severance 
pay, among other items. 
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The Bill 49 proposals, which I’m given to understand 
have temporarily been put on hold, should they be 
reintroduced in this comprehensive overview, will erode 
this historic development in Ontario’s labour law by per- 
mitting the workplace parties to contract out of important 


| 
| 
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employment standards guarantees. The ESIA proposes to 
allow a collective agreement to override the legal mini- 
mum standards concerning all those aspects of work if 
the collective agreement “confers greater rights...when 
those matters are assessed together.” Employers would be 
enabled to disregard this previous floor of rights and have 
the opportunity to attempt to manipulate such provisions 
as overtime pay, public holidays, vacation and severance 
pay in exchange, for example, for increased hours of 
work. This change, should it be brought back into the 
proposals, effectively would allow private parties to 
create a set of employment standards, a task traditional- 
ly — and for good reason — reserved for the Legislature. 
_ The question — and this is one of many — of how 
labour unions and employers are to measure whether or 
not a negotiated agreement confers greater rights when 
assessed together is unanswered in the law which intro- 
duces the idea. This will become an issue in its own 
right. Collective agreements which already have enhanced 
rights could theoretically have concessions imposed on 
them and yet comply with the new ESA. Parties are being 
asked to value and compare non-monetary rights, such as 
hours of work, with purely monetary rights, such as 
Overtime and severance, with mixed rights, such as 
vacation pay and public holidays. 

Thus, by statute, concession bargaining is encouraged 
and as a result different parties, private parties, will be 
legislating different sets of employment standards rights 
for each workplace. What were formerly minimum 
benefits protected by law will now become permissible 
subjects for bargaining, labour board hearings, arbitration 
hearings, as well, of course, as strikes. This is a prescrip- 
tion for poor labour relations and increased conflict. In 
small bargaining units particularly, with relatively little 
bargaining strength, the erosion in minimum entitlements 
will negatively affect standards of living and working 
conditions for families throughout the province. 

For university workers, these amendments, whether 
temporarily on hold or not, are particularly provocative. 
Universities are at the mercy of this government. The 
quality of mercy in this case has been very strained — to 
the tune of $400 million in cuts to the post-secondary 
sector so far. To date, the universities have responded by 
using the tools handed to them by this government, 
raising tuition as one example. I have no doubt that as 
employers the universities will also find that these 
amendments to the Employment Standards Act have 
handed them yet more tools with which to deal with the 
crisis invented by the government. Many of us are going 
into bargaining where we will find out whether or not the 
concessionary amendments to the ESA will be utilized. 

In the context of the overall Conservative agenda this 
particular aspect of Bill 49 adheres faithfully to the 
philosophy of privatization, as do other aspects that I’m 
not addressing here. Employment standards will be 
privatized since this piece of legislation provides no basic 
floor of rights on the issues I’ve highlighted. Bill 49, in 
some of its other aspects, also coincides with this govern- 
ment’s desire to downsize itself and leave matters 
previously held to be public in the hands of private 
interests — specifically employers’ interests. Government 
is apparently no longer interested in guarantecing basic 


workplace standards for working people. Working people 
will now have to negotiate those standards for them- 
selves, to the best of their ability and collective strength. 

In Bill 49, as in previous legislation such as Bill 7 and 
the comprehensive enabling legislation of Bill 26, the 
government has shown clearly that it has no interest in 
furthering the public good of the many; it has aligned 
itself firmly with the private gain of a few. In this 
respect, it is redefining the role of government as it has 
existed in Ontario for many decades. 

To conclude briefly, in the proposed amendments to 
the Employment Standards Act, as in other legislative 
changes already completed or contemplated by this 
government, we are indeed seeing a revolution turning 
back to the 19th century. 

Mr Hoy: Thank you for your presentation. We don’t 
have much time here for questions, but I noted that you 
said there would be different sets of employment stan- 
dards rights for each workplace. If that is the case, would 
there not over time be a domino effect where eventually 
we could move to the lowest denominator of employment 
standards? 

Ms Hudson: Clearly, and I think that would clearly be 
the effect. 

Mr Hoy: That’s of concern? 

Ms Hudson: Obviously of concern, and I’m speaking 
from the position of a unionized group, to the non- 
unionized employees, I think collective agreements may 
be, through this concessionary encouragement by statute, 
negotiated down to non-union and the general level 
should decline, I would think. 

Mr Christopherson: Thank you, Catherine, for an 
excellent presentation. I wanted to ask you about the 
middle paragraph on page 5 where you state that “the 
government has shown clearly that it has no interest in 
furthering the public good of the many. It has aligned 
itself firmly with the private gain of a few.” Could you 
expand on that in the few moments that we have? 

Ms Hudson: In a few moments I don’t know how 
much I could expand on that. I think I addressed this 
more specifically in my Bill 26 presentation, where it 
seems that the downloading of the agenda of downsizing 
itself seems to be specifically aimed at the private good 
of a small minority. 

Generally speaking, if the public services are cut and 
more privatization takes place, the trickle-down effect is 
clearly to the vast majority of people, whether they feel 
it in the form of non-access to services through user fees 
or the non-existence of services. Try to get through on 
some of those phone lines, for instance, if you’re a parent 
looking for support from a delinquent spouse. These 
kinds of things are just disappearing, and they affect 
broad numbers of people. Who do they benefit? Ultimate- 
ly, who benefits by this? It’s very difficult to see, in the 
case of this specific amendment to the ESA, who benefits 
other than employers, and the greater benefit will go to 
the larger and more powerful on the whole. 

Mr Derwyn Shea (High Park-Swansea): You begin 
with an interesting background of the history, and I 
appreciate having that put before us. Behind this I have 
the submission made by the information technology group 
yesterday in Toronto. As I listen to your presentation, 
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something that I’m troubled by, and I’ve heard it again 
more this morning, is the difficulty — I can relate to the 
arguments that you’re putting forward and I can 
empathize with them in part as they relate to traditional 
kinds of employment. One can talk in terms of whether 
you're on the smelter floor, whether you’re in the 
sawmill, wherever you may be, or university office, but 
there’s a significant change taking place. 

Like Mr Christopherson, I’ll turn you to page 5, 
because the phrase that suddenly hit me against what they 
had said was “workplace standards,” and indeed the 
whole issue of “workplace” is now becoming a major 
concern. The minister is trying to sort of read the future 
as change of work takes place, and I’m wondering how 
you address that, because the attempt to deal with what 
you call concession bargaining is trying to recognize the 
fact of the traditional modes of labour changing, and the 
traditional ways of interpreting the standards of employ- 
ment also being attacked. How do we deal with that in a 
way that recognizes distance work? 

Ms Hudson: Many of my members are engaged in 
delivering distance education. What standards don’t 
change are standards that people need to pay the rent, 
need to be able to pay for the groceries. Whether they do 
that by working out of an office in their basement or they 
do it by working on the shop floor, guaranteed minimum 
standards must exist. And I haven’t even addressed the 
issue of enforcement, which is a whole other thing. 
Whose responsibility is it to guarantee to the public that 
there are minimum employment standards? In my view 
and in the historic behaviour and interpretation of govern- 
ment’s own role in this province, it has been the govern- 
ment’s developed responsibility to guarantee minimum 
workplace standards. 

The Chair: Thank you very much. We appreciate you 
coming before us here today. 
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The Chair: That brings us to Mr Ed Gould as the next 
presenter. Good afternoon. 

Mr Ed Gould: Good afternoon. I’d like to thank the 
committee for giving me this time. My brief will prob- 
ably be brief. I don’t have much detail: I have four pages 
here. I’m just here today representing myself. I’m not 
paid by any business group or union. I’m here on behalf 
of my family. With what I’ve been reading in the papers 
lately and looking over different notes, I think what this 
government plans to do with these changes to the stan- 
dards act is just terrible. | 

Anyway, there was no day care today, so I had to 
bring this fellow up here. He’s the future. So I’m a little 
bit upset at that. I can understand why some of the 
women with no day care can’t participate. The other 
thing is that I don’t see anything here on this agenda 
about evening. I had to take time off work to come here 
today. Unfortunately, my daughters and my wife had to 
work and their employers wouldn’t let them have time 
off. So I can definitely see how this Standards act could 
be changed and could be detrimental to the workers of 
this province in the future. 


I’m also here because when I first called up to make 
some time, I realized that the Niagara region was basi- 
cally cut out. There was no time given or dates or. 
anything in the region of Niagara, and there’s over 
400,000 people there. But like I said, I’m just here today, 
representing myself and my family. | 

Bill 49, as far as I’m concerned — I’ve got the act: 
here; I was going through it. It would be nice if they put: 
it in plain English, just plain English. Common sense. 
would be plain English. Could you tell Mike that — plain 
English? Because it would be nice for us plain people. . 

Anyway, I'd like to say that basically Bill 49 would. 
weaken workers’ rights all across Ontario. Big, powerful 
corporations that make profits, that have the dollar 
advantage, along with the law firms to back them up. 
when it comes to stepping on workers on the shop floors 
and across the hallways of the offices — I believe the 
Minister of Labour, the Honourable Elizabeth Witmer, is | 
wrong when it comes to the Employment Standards Act | 
and making any kind of changes. It took many years for | 
workers to build on the previous act, and I hope this one 
doesn’t pass. 

I can just see by going through this here right now that - 
you’re putting a ceiling on claims. I don’t know if you’ re © 
a worker or not, but when you don’t have money, it’s | 
pretty upsetting. If you can afford a lawyer, you’re stuck — 
with somebody else defending for you. Maybe they » 
decided to defend for a little less. I notice there’s some- 
thing about a cap at $10,000, rather than the whole. 
amount. I notice that you’re trying to squeeze the time 
from two years to six months, which I believe is basically - 
really inappropriate, considering looking at the Small | 
Claims Court. Really, can this be true that workers 
deserve less? Is this government willing to give us less — 
protection as workers? It’s shame on you. | 

I actually believe that you should be stepping forward — 
into the future and looking at the common sense. The 
common sense would tell us not longer hours of work, | 
but shorter hours of work. You can obviously see if 300 | 
workers working three shifts could be combined into 200 | 
workers working two shifts, it would be a net loss of 100 


jobs. It will be hard to explain that there will be 100 | 


people out of work because other workers are working | 
12-hour shifts or 10-hour shifts. I believe the unemploy- 
ment in this province is a shame and a shambles. You’ve 
got the 10% unemployed out there looking for jobs. I 
think it’s this government’s duty to actually shorten the 
workweek to 32 hours, which would better shorten the UI _ 
lines in this province. The old 48-hour week hasn’t 
worked. A mandated reduction by this government would 
immediately, at once, put thousands of Ontarians back to 
work — thousands — and the level playing field would 
be 32 hours a week. 

I believe this government is playing fastball in a pool 
of sharks. We as workers are being left in the water 
without a life support system to defend our rights. Shame 
on you again. What about the persons who can’t defend 
themselves because of human barriers? I see nothing in 
this bill about that at all. 

The word “housekeeping”: That’s a shame. It’s just a 
new buzzword which is only a play on words by this 
government concerning the Employment Standards Act. 


20 AOUT 1996 COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES R-95] 





\This word is being used to reduce workers’ rights in this 
yprovince by the Mike Harris government. Shame on you 
again. And let me tell you something. If I was to tell you 
today that tomorrow you’re coming to work at 4 o’clock 
and you don’t have an option, what would you do today? 
Can you answer that question? Because my daughters are 
going through this right now, for all this part-time work 
‘that you guys are making. 
_ Again, you want to decrease the size of government, 
-you’re going to leave a pool of workers out there trying 
to defend themselves with millions of dollars lost in 
wages. I can personally sit at this table here and talk 
about incidents with my daughters and my entire life. 
__ And now you want to turn it over to private collection 
agencies that will charge money to find money that I 
already should get? It’s a shambles. It’s a disgrace. 
_ Like I said before, I’m sitting here for my family. 
They couldn’t be here today because they couldn’t get 
time off work. I don’t see that in the bill there, where it 
says I can demand time off for family activities or even 
coming here today and speaking on this. 

What about public holidays? Under the past, at least 
you had them. What about the protection for any worker 
‘who doesn’t want to work Canada Day? Would you 
defend Canada Day off, with the employer saying, no, 
you are going to work Canada Day? Can you answer that 
today? 

Where’s the protection for employees who are abused 
concerning shifts? I also believe that the crimes that some 
of these corporations are leaving in businesses to individ- 

ual employees, the fines are not big enough. I think they 
should be tripled so they’ll stop doing it. 

It’s only the government with law and order that’s able 
to enforce Ontario labour laws. What you’re doing as a 
government is you’re putting the wolves in charge of the 
chicken coop. That’s what you’re doing. And that’s my 
short brief. 

Mr Christopherson: Thank you, Mr Gould, for your 
presentation. We had someone earlier who came forward 
saying they didn’t represent any particular organization, 
either corporate association or union, but did go on to 
espouse the virtues of this bill. It’s good to see a private 
citizen come forward and make the similar case that they 
don’t represent anyone other than their own family. 

I think it’s also, quite frankly, sir, a good example and 
lesson for the government members to begin to see some 
of the frustration that is beginning to take hold as the 
lack of common sense in the Common Sense Revolution 
is beginning to become clearer and clearer to the general 
population. 

I don’t know that I have any particular questions for 
you, other than to say that there’s very little you said that 
I and my colleagues don’t agree with in terms of the 
impact of the overall agenda that this government has for 
the people of Ontario and its implications for the average 
working person and their family. All I can say to you 
quite frankly is that we will continue to share those 
beliefs and will continue to do what we can. 

You talked about the lack of the legislation helping 
you and your family to be here today. You need to know 
that this government not only thought this was only 
minor housekeeping; they didn’t think this bill was 


important enough to have public hearings. They were 
going to ram it through in a few weeks before the 
summer recess of the Legislature and it was only because 
we pushed them and embarrassed them and forced them 
to admit that there’s more here than just minor house- 
keeping that we even got these public hearings. So 
there’s a lesson to be learned in terms of the process 
around Bill 49, not just the substance. I thank you, sir, 
for taking the time and making your deputation the way 
you have. 
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Mr O’Toole: Thank you, Mr Gould, for your sincere 
presentation. I sense a degree of frustration. I just want to 
ask a couple of specific things and maybe draw some 
things to your attention, outside of rhetorical comments. 

In the act, those workplaces that have a collective 
agreement would not be able to negotiate less than the 
current standard collectively, when you look at it. When 
you’re looking at overtime entitlements, it could mean 
time off in lieu, depending on the workplace, which could 
address the issue of your daughters and your family needs 
and individual needs, as opposed to setting provincial 
standards that “thou must.” 

Many workplaces are changing, would you agree, 
today? Firemen work 12-hour shifts; police, nursing, 
public service, the service sector industries, univer- 
sities — I’m not sure what they’ve been doing for the 
past four months. My daughter goes to university. She 
only goes six months. I’m not sure what they’re all doing 
for the other six months. Do you understand? The world 
of work is drastically changing. Would you make that 
concession? 

Mr Gould: I would certainly say that it’s changing, 
but not for the better, sir. I would also like to remind 
you — 

Mr O’Toole: No. We’ve only been in for a year. 
We’re trying to improve it. 

Mr Gould: — I’m not speaking here on behalf of 
unions. My daughters do not work in any unionized 
facility. They work in places where they can’t stand up 
to their employer now because their shifts are changed 
daily. They don’t know next week what they're working. 
They don’t know whether they’re working the holidays. 
That’s why I’m here. I’m upset. They couldn’t come here 
today because, I’ll tell you, one of them would rip the 
skin off your back. 

Have you ever been terminated at 9 o’clock in the 
morning on Friday? You go in, everything’s peachy, and 
then that’s it on Friday morning. Then you’ve got to go 
through and find lawyers and you’ve got to go through 
the department, which quite frankly wasn’t good enough 
in the past. 

Mr O’ Toole: It’s frustrating, there’s no question about 
it. I guess the other thing I wanted to talk — 

Interruption. 

The Chair: Sir, that’s the last outburst I will tolerate 
from you. 

Mr O’Toole: I have five children and they’re all 
working. In fact, they were laid off and the rest of it too. 
It’s difficult. There aren’t enough jobs. 

Your point I would like to perhaps pursue there would 
be, you mentioned a 32-hour week, which is widely 
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touted in much of the labour literature you read. Would 
you be prepared to take a proportional reduction in pay? 
Let’s say, as an employer — and I think unions have a 
challenge to examine alterative work week arrangements. 

For sure, job security, that’s their mandate. I worked 
in a workplace, and I’ll tell you, if you took one hour’s 
Overtime entitlement away from the employee, you’d be 
in trouble. They want the 48 and 50 hours a week. I’ve 
worked for a large company, both hourly and salary, and 
if you were to entitle people to 32 hours a week — 
what’s happened in the last 30 years since employment 
standards is, both members of the family are working, 
and they’re working to pay the taxman to keep the social 
system and all the other demands of society in place. 

So it’s changing. I think you have to look at it realisti- 
cally. The world of work is changing, and the regulations 
that guide that through the process have to respond. 

Mr Hoy: I want to thank you for your presentation 
today. I did take note that you are concerned with the cap 
at $10,000 as a maximum. It gives me concern as well. 
We had a presentation the other day where the people 
were owed $23,000, not executive-type employees. It was 
Suggested that perhaps those were the only type of wage 
earners who would go over that cap, so it’s clearly not 
the case. People on incomes substantially less than what 
we’ll call the executive wage can make claims for more 
and have in the past made claims for more than $10,000. 

As well, there’s been a great deal of concern about the 
enforcement of the act. I think, Clearly, from your 
statements, that would be something that you would want, 
and certainly from your whole presentation, one can see 
that you are interested in maintaining minimum standards. 
I appreciate your comments. 

The Chair: Thank you, Mr Gould, for taking the time 
to come before us here today. We appreciate it. 


UNITED STEELWORKERS OF AMERICA, 
LOCAL 1005 


The Chair: The next group up will be the United 
Steelworkers of America, Local 1005. Good afternoon, 
gentlemen. Again, we have 15 minutes for you to use as 
you see fit. I wonder if you’d be kind enough to intro- 
duce yourselves for the Hansard reporter, please. 

Mr Bob Sutton: I’m Bob Sutton, chairperson of the 
committee. This is Gary Howe. 

Mr Gary Howe: Local 1005, United Steelworkers of 
America represents over 10,000 active and retired mem- 
bers at Stelco’s Hilton works in Hamilton. On behalf of 
these members, the local is pleased to have the opportun- 
Ity to present our concerns regarding the proposed 
changes to the Employment Standards Act as proposed by 
the Minister of Labour in Bill 49, 

When introducing Bill 49 on May 13, Labour Minister 
Elizabeth Witmer made the following — statement: 
“...encourage the workplace parties to be more self-reliant 
in resolving disputes and make the act more relevant to 
the needs of today’s workplace.” She also stated, “They 
will also focus ministry attention on helping the most 
vulnerable workers.” Nothing can be further from the 
truth than these statements. 

The changes proposed — and they are 


major 
changes — will clearly benefit employers and 


deny 


justice to both unionized and non-unionized employees in 
this province. There is nothing in these proposed changes 
that will protect the rights of the most vulnerable | 
workers. The changes will, however, make it easier for 
employers to deprive workers of their basic rights. The 
existing employment standards, which we consider. 
minimal, have protected Ontario workers for several. 
decades. 


Mr Sutton: I want to comment here that in putting | 
this brief together, our local’s PAC only commented on 
a few of the issues. Quite frankly, we just don’t have - 
time in 15 minutes to present all of our concerns, so 


we’ve kept things short and are just dealing with a few 
issues. Go ahead, Gary. 


’ 


Mr Howe: One of the major concerns that the local : 
has with Bill 49 is the fact that it will allow companies © 


to pressure unions to negotiate away minimum standards, 
providing the contract provides greater rights when all 


| 


standards are assessed together. Will severance pay be» 
negotiated away during good times, when workers feel : 
they will never have to depend on it? This amendment. 
will also allow employers to pressure unions to negotiate | 
away rights which many new employees may be expect- - 


ing to be part of their employment contract. 
Mr Sutton: I want to comment on this too. A person 
takes a job and they can pick up the Employment Stan- 


dards Act and they know what they should have at the » 
workplace. However, if you switch jobs, maybe get a. 


little better wage increase or you change jobs for a. 
reason, you work there for five or six months and it gets — 


to be summer, they’re really busy and all of a sudden you | 


find, “Hey, the union here has agreed to seven days a 
week work when we’re busy,” and you’ve got no way to 


balance your family and work life. There are just things | 


you’ve grown to expect that may not be there, thanks to | 


this kind of a bill. 
Mr Howe: One of the most bitter strikes in recent 


Ontario history was the Radio Shack-Steelworkers’ strike © 
in 1981. One of the main issues of this first-contract 
strike was a wage increase of 10 cents an hour above 


minimum wage. If 10 cents an hour over minimum wage 


can be such a major issue, it would be easy to see all of — 


the other standards, such as vacations, hours of work, 
statutory holidays and severance pay, becoming major 


bargaining issues as many employers try to reduce these © 


basic rights. If Bill 49 is passed, Ontario will be the only 
province which will allow basic employee rights to be 
negotiated to below the legislated minimum. 


Mr Sutton: Just on this Radio Shack strike, if, for i 


instance, they were successful in getting a dime, that 
would be $200 a year. What would be stopping Radio 
Shack from also putting on the bargaining table, “Hey, 
we're going to take away the minimum vacation’? At 
that time, it was less than $4 an hour minimum wage; 
that would only be $160. “So you guys can have a dime 
raise, providing you give up a week of your vacation.” 
That’s the sort of thing that’s going to be wide open, and 
there will be all kinds of bitter disputes over it. 
1440 

Mr Howe: Unions may in the future, when trying to 
achieve some improvements to employment standards, 
find themselves being met with an employer demand to 
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reduce one of the other standards to below the provincial 
minimum. The changes proposed in Bill 49 will cause 
greater labour-management conflict, rather than harmony. 
- Presently, the act allows an individual to make a 
complaint under the Employment Standards Act which is 
handled by the employment standards branch. The 
adjudication system is without cost to the parties. The 
orders are enforced by the legal department of the 
Ministry of Labour. An individual is free to file com- 
plaints with the employment standards branch without the 
approval, assistance or financial help from their union. 
The complaint is handled by the regional employment 
standards officer, who has the investigatory powers, who 
can conduct an inspection, audit or examination. The 
employment standards officer may attempt to mediate a 
settlement or make a binding decision on the matter in 
dispute. The system also permits unions to choose when 
they wish to devote time and resources to assisting 
employees in the resolution of alleged employment 
standards violations. 

Bill 49 changes this. An employee covered by a collec- 
tive agreement is not entitled to file a complaint. The 
complaint must be processed by the union through the 
collective agreement, grievance and arbitration procedure. 
The bill contemplates that an arbitrator paid by both the 
union and an employer will have all the powers now 
‘exercised by the employment standards officers, referees 
and adjudicators. This, unfortunately, is inaccurate. 
Arbitrators do not have the investigatory capability of the 
employment standards branch and will not be able to 
match the consistency of results that the act has had 
under public enforcement. 

Mr Sutton: Just to show you something here, I’ve got 
a press release dated September 4, 1994. It’s on the last 
page of the brief. I’ll read the fourth paragraph: 

“Under the Employment Standards Act, anemployment 
standards officer has the right to request and receive 
access to any business records, including all payroll and 
employment records, that are now related to an investiga- 
tion of a possible violation of the act.” 

Is this government prepared to let the unions have that 
kind of power, that we can walk in and look at our 
companies’ business records? I don’t think so, but it’s 
something you’ve got to keep in mind, because we don’t 
have that kind of power or ability and we can’t pursue 
those kinds of complaints. 

Mr Howe: The provincial government, in proposing 
this change, is not assisting the individual in a case where 
the union does not have the capability and resources to 
litigate protracted cases under the collective agreement 
and Employment Standards Act. These proposed changes 
do nothing to improve the employees’ position where the 
employer is insolvent or bankrupt and does nothing to 
restore the recovery amount under the employee wage 
protection plan, which has already been dramatically 
reduced by the Conservative provincial government. 

For our union, the change from an individual com- 
plaint to a union’s responsibility to enforce the act poses 
a real challenge and probable tremendous hardship on 
unions. The financial, legal and human resource burden 
on managing every employment standard complaint could 
be monstrous. The failure by the union to properly 


address every complaint could also result in a duty-of- 
fair-representation complaint before the Ontario Labour 
Relations Board. The government is shifting the cost now 
borne by the employment standards branch to investigate, 
settle or determine complaints to unions, without financial 
help from the government. 

Mr Sutton: You’ll notice here we also put another 
press release from the ministry, dated December 11, 
1995. It talks about a company that owed 100 workers 
approximately $5,000 each. That’s in unpaid wages, 
termination and vacation pay, so this was the employees’ 
money. It went to court by the ministry. It was appealed. 
It was appealed a couple more times and it took seven 
years to settle. How many unions, especially in a plant- 
closing situation of 100 people, could afford to go 
through the court system for seven years? 

It’s not going to fit together. The unions, especially the 
smaller unions, can’t afford to take on those kinds of 
cases. Everything that’s proposed, whether it goes 
through arbitration, the arbitrator is going to end up in 
the same place, where his decisions can be appealed too. 
You guys are right out to lunch with your ideas. 

Mr Howe: In conclusion, Local 1005’s political action 
committee must state that no one concerned with fair 
treatment of workers or citizens could support the 
proposed amendments contained in Bill 49. The amend- 
ments will harm the rights of the most vulnerable 
employees, reduce the level of possible compensation and 
allow employers to escape their employment obligations. 

The Chair: There’s a minute and a half per caucus. 
The questioning this round will start with the government 
members. 

Mr Tascona: I’d just like to comment on a couple of 
matters. I have some experience in labour relations and 
in fact I was an employment standards officer at one 
time. I’d just like to comment on your remarks with 
respect to the September 15, 1994, press release in terms 
of the powers of the union. If a union is at a hearing in 
front of an arbitrator, they always have the power to 
subpoena documents, they have the power to ask an order 
from the referee, and those powers haven’t changed. 
They’ ll have access to that information, so the powers are 
there for the union. 

With respect to — 

Mr Sutton: Can I comment on that? 

Mr Tascona: I’m just going to comment on your 
comments, because you do have the rights. 

With respect to severance pay, you should be aware 
right now that the Employment Standards Act allows a 
union to contract out of severance pay minimum stan- 
dards. That has been in the act for many years and that’s 
not something that is new, and in fact it has been a 
system that has worked very well with respect to plant 
closures and allowing unions to get fair settlements, and 
they actually represent their workers to get the severance 
pay. So that’s been in there, that you can actually con- 
tract out of the minimum standards. 

I'd like to also comment on your remarks with respect 
to insolvency. If the federal government would act and 
strengthen the Bankruptcy Act, then there would be 
greater protection for the workers, because 67% of the 
claims aren’t paid out because of insolvent employers. I 
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share that view with you, but the thing is you can’t ask 
the province to fund something that the federal govern- 
ment should be doing. 

With respect to the large manufacturing case, I had 
some involvement with that case with respect to one of 
the parties — it wasn’t the directors or it wasn’t the 
employer, but I will say this: That was the only initiative 
that the government could do, because they had to go 
after the directors. Because the company was insolvent, 
they went after the directors. Very difficult case, but it 
started off at the lower level and went to the Court of 
Appeal, and we’ve heard from the garment workers that 
that’s what the employers do out there. They go bankrupt, 
so the only avenue we have is to go after the directors, 
and we did that. 

Mr Sutton: It’s nice that you did that, but you’re 
asking the union to do that on their own? 

Mr Tascona: Go to the federal government and make 
them change the Bankruptcy Act. 

Mr Sutton: We’ve got as good a chance of going after 
the provincial government. 

Mr Tascona: You’ve got another government. Go ask 
them. 

Mr Hoy: Thank you for your presentation today. We 
kind of walked into the conversation of disclosure from 
the company to the union in certain situations. I have 
some experience at disclosures of information and I can’t 
go into that, it would take too long. But a lot of times 
certain information was blacked out and wasn’t provided, 
in order to protect the competitive nature of that business 
with another. So I can understand your feelings in this 
regard, that they want to have some privacy in the 
competitiveness that evolves, and then also your com- 
ments about complaints on union representation before 
the Ontario Labour Relations Board. I noted that as well. 

Mr Christopherson: I want to thank you both for 
your presentation. Consistent with the history of Local 
1005, and I notice you’re celebrating your 50th anniver- 
Sary, you’re in the forefront in this community of fighting 
for not just organized workers but unorganized workers 
too. 

I just want to point out that the government has done 
this before on the issue of the bankruptcy and that unions 
ought to go to the federal government. In fact, yesterday 
there were a couple of times when the government, in my 
opinion, was trying to blame a union representative for 
not going after the federal government rather than 
accepting their own culpability in slashing away, as you 
point out in your document, the employee wage protec- 
tion plan which was there already in place, and they took 
it away when they came into power. So I feel they 
continue to have absolutely no credibility on that issue, 
and I think they ought to be ashamed of themselves for 
suggesting either going to the federal government or 
somehow the unions haven’t done their job because they 
have decided to take away a right that was already there. 
1450 

I want to ask you one quick question. Local 1005 is 
still the leading labour organization in our community, 
and you can stand up for yourselves any time, anyplace, 
anywhere and have and always will. I believe one of the 
reasons they pulled back from the encouragement to 


concessionary bargaining was that they were hoping thi 
unions like yours would back away and leave the uno: 
ganized out there struggling on their own. Can you te 
me why that’s not going to happen, why it’s importar 
for an organized local like yours, a leading local, to figt 
for unorganized workers? | 
Mr Sutton: One really clear example in Hamiltor 
Dofasco’s a non-union plant. However, everything w 
have the employees at Dofasco have, the same wage) 
same benefits, same everything else. It’s important that» 
stays that way because it keeps the two steel industrie: 
competitive, as well as the fact that that’s the wa 
Dofasco keeps the union out. We have to speak fc 
ourselves and, unfortunately, we have to speak fc 
Dofasco workers too. 
The Chair: Thank you both for taking the time t. 
come before us here this afternoon. We appreciate it. 


NIAGARA SOUTH 
SOCIAL SAFETY NETWORK 


The Chair: The next group up is the Niagara Sout. 
Social Safety Network. Good afternoon. Again we hav 
15 minutes for you to divide as you see fit, if you’d b. 
kind enough to introduce yourselves for the Hansar 
reporter, please. 

Mr Don Comi: My name is Don Comi. On my left i 
Connie Grundy and on my right is Nancy Bousfield. W 
are all members of the Niagara South Social Safet: 
Network. Thank you for allowing us to make a presenta 
tion today. I have a comment I would like to make at th: 
end of it. ] 

The Niagara South Social Safety Network is a body o| 
individuals and groups who have joined together to assis 
one another. We assist one another not only with direc’ 
and immediate help but also by working collectively t. 
change unjust conditions and so enhance the quality 0 
life for ourselves and others. A basic concern of ours ha’ 
been the effect of downsizing and cutbacks on peopl 
within our communities. We are committed to working it) 
solidarity with each other in the struggle against unjus' 
social conditions and to working towards positive socia’ 
change in our community. 

We are also committed to realizing the principles 0} 
healthy communities. Healthy communities are character 
ized by wide community participation and the involve. 
ment of the social, health, economic and environmenta | 
sectors in working towards the goal of a healthy com: 
munity. Access to a satisfying job and a decent wage are 
basic to a healthy community. Our commonsense obser 
vation is reinforced by the research literature that strongly 
and clearly relates the health of our people and the healtk 
of our economy. : 

Full employment is basic to a healthy community. A. 
major component of healthy communities is the provision 
of free collective bargaining within an environment which 
provides safe and fair working conditions. It is well 
known that when such basic employment standards are: 
enforced working people will be protected from social | 
and economic injustice and society will be healthier and 
the economy will flourish. | 

We are therefore greatly concerned about changes 
proposed to the Employment Standards Act which are 


0 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-955 





eing initiated under the guise of deficit cutting and debt 
eduction, but which we feel are actually designed to 
ugment already excessive profits of multinational 
corporations and, even more fundamental, remove 
controls over the ever-increasing power of these corpor- 
tions who determine the wellbeing of governments and 
he people they represent. In addition, we are concerned 
‘bout shortsighted small businesses who support further 
leregulation of employment standards without thought to 
he harm this will do to the profit levels when workers’ 
ncomes are lowered and working conditions are harsh. 
_ To understand the present situation more adequately, 
tis necessary to be reminded of how the present employ- 
nent standards came into being. As industrialization 
jJeveloped in Canada, in common with other nations, 
sxploitation of working people increased. Power was 
soncentrated in the hands of owners and, as enterprises 
zrew even larger, the personal element was removed from 
‘elationships. This distancing in human relationships 
made it easier for exploitation to develop. 

As the union movement grew and as more progressive 
representatives were elected to parliaments, people 
worked with increasing enthusiasm towards the humaniz- 
ing of the social and economic order. A major component 
of that movement was the development of a code of 
minimal standards to be followed in the workplace and 
procedures for enforcing those standards. In 1977, under 
the Progressive Conservative government of that time, the 
employment standards legislation was passed which 
pulled together under one act a number of employment 
standards. 

The experience of people within our membership 
indicates that present employment standards still tend to 
be biased in favour of employers. What is needed is not 
weakening but enhancing protection for workers, espe- 
cially those of minority status, immigrants, women and 
workers represented by smaller or weaker unions. 

We feel that the changes being proposed to the em- 
ployment standards legislation will in fact increase rather 
than decrease the exploitation of working people by 
unscrupulous employers. This drastic regressive step, 
along with cuts in social services and changes in labour 
legislation, will lead us back into the harsh conditions 
experienced during the previous 1930s Depression. We 
therefore urge you to reconsider the proposed changes 
and instead put in place legislation which will enhance 
the wellbeing of the citizens of this province. 

An example of how this plays out in personal life is 
described below. Contrary to commonly held myth, 
people want to work. They want real jobs. In this time of 
high unemployment, workers are already vulnerable to 
abuse by employers. The labour ministry tends to be 
weak in standing up to employers for the rights of labour, 
let alone reducing their role further. Non-unionized 
workers in particular often have no other recourse. We 
know of a situation in which employees who are mech- 
anics were not being paid fairly according to current 
legislation regarding overtime and holiday pay. 

The following is another example of injustices to 
employees and danger to the public. A large, multination- 
al company has bought out and amalgamated smaller, 
locally operated bus lines. Some bus drivers have been 


hired back at reduced wages. The bus company now 
operates about 95 school buses, many of which are aging. 
It has very recently been advertising to hire mechanics at 
below-average wages. About three people will be respon- 
sible for maintaining the fleet of buses, one or two of 
whom will be licensed mechanics. 

However, we know experienced licensed mechanics are 
unwilling to accept this heavy workload at these below- 
average wages. They say the company will not find 
experienced, qualified mechanics at these wages. Yet 
these people have a responsibility for maintaining a very 
large fleet of vehicles in which our school children are 
transported. Finding qualified employees to ensure the 
safety of children should be a top priority. This example 
illustrates the dangers of privatization and deregulation. 

It is also unfair to hold the mechanics responsible for 
the safety of vehicles when employers hire an insufficient 
number to maintain a fleet. They may not even get to 
inspect or work on that particular vehicle. Yet if a person 
on social assistance or unemployment turns down such a 
job offer, they may lose their benefits. If they quit 
because of an unsafe workload, they may not be entitled 
to UI. And what of the likelihood of intervention and 
assistance if they complain about their employer to a 
labour ministry that is weakening employment standards 
still further? Where do they go? 

We would also point out that the decision to imple- 
ment workfare further endangers effective implementation 
of humane employment standards. Programs being 
proposed leave greater possibilities for exploitation of 
people who are at the bottom of the economic scale, 
unable to fend for themselves in many ways and forced 
to place themselves at the mercy of supervisors of 
projects whose primary aim will be to get the most work 
out of the employees with the least possible safeguarding 
of working conditions. We need work, not workfare. We 
need safe, decent working conditions at a living wage 
with the protection of free collective bargaining. 

There are other alternatives. In particular, we would 
urge you to give consideration to the proposals put 
forward by the Canadian Centre for Policy Alternatives 
who in their Alternative Budget have shown that debt 
reduction can be achieved as well as greater self-reliance 
with greater control by Canadians over their economic 
wellbeing without reduction of social programs. This can 
be achieved by committing our economy to measures 
such as full employment policies, along with a fair 
taxation system. 

The housekeeping changes proposed for the Employ- 
ment Standards Act are in fact another thrust of the 
wedge set in place by Bill 7, aimed to bring Ontario in 
line with the structural adjustment programs being 
imposed on governments by the World Bank and the 
International Monetary Fund for the giant transnational 
corporations whose agents they are. 
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Specifically we reject the notion that the proposed 
changes will increase self-sufficiency and flexibility for 
anyone except employers. There is in our society an 
increasing reliance of employers on low-wage, part-time 
and casual employment, especially for younger people. 
Workers such as women, immigrant groups and unskilled 
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or semi-skilled employees are often without union 
protection and are therefore particularly susceptible to 
unscrupulous, unhealthy and dangerous conditions set 
down by employers. 

By contracting out enforcement and collection pro- 
cesses, such workers are put at a great disadvantage. 
Workers’ livelihoods and wellbeing are much too 
precious to be put up for ransom to privateers whose sole 
concem is maximizing their financial profits. 

By including employment standards within the collec- 
tive bargaining process, badly needed resources of 
unionized working people are tied up with this process 
and not what they should be doing. Rather, the establish- 
ment and maintenance of such standards are rightfully a 
responsibility of the whole community, working through 
the democratic process to set in place policies which will 
safeguard workers’ rights. Similarly, those who do not 
have the protection of union organization will be in much 
more vulnerable situations. 

This applies also to the proposed shortening of the 
period of time for laying complaints and processing them. 
The most vulnerable in society become even more 
susceptible to abuse from a system over which they have 
decreasing control, as well as decreased protection from 
that abuse. It is our understanding that the justice system 
is working towards a unified two-year limitation date. We 
support a two-year limitation period for all legal matters. 
We do not support a six-month period which denies 
workers fair access to due process. 

The kind of intimidation which legislation of this sort 
brings into employer-employee relationships drastically 
increases a sense of insecurity, the potential for greatly 
increased suspicion and friction between employers and 
employees, results in increased labour unrest, productive 
inefficiency and contributes to general economic decline. 
Increased labour unrest leads to productive inefficiency 
resulting in general economic decline. 

In closing, we urge you as strongly as we possibly can 
to abandon your proposals to set the clock back in regard 
to employment standards legislation. Groups within our 
network, including community outreach workers, other 
community activists and unions are committed to resisting 
draconian dehumanizing changes to our Employment 
Standards Act and to establishing a process for education 
and advocacy which will encourage and facilitate inform- 
ing workers of their rights and acting with them to 
correct the many injustices which are bound to result 
from this legislation. Thank you. 

I'd like to make one other comment. I made this 
comment to the committee that was holding hearings on 
the CPP, changes to the legislation: It seems that every 
day Ontarians in particular are being hit with changes and 
cuts by the federal government, the provincial govern- 
ment, the municipal government, the regional govern- 
ments — every day. It’s like a fire truck going down a 
road and every building on the street is on fire and, 
“Which one do we try to put out first?” It’s you guys 
who are lighting the fire. Maybe it’s time we took your 
matches away. 

The Chair: That leaves us about 30 seconds per 
Caucus to make a brief statement. Let’s see, it would be 
the official opposition can start the round this time. 


Mr Lalonde: Just a quick question. You stated 0) 
page 5: “Some bus drivers have been hired back a 
reduced wages. The bus company now operates about 9: 
school buses, many of which are aging.” 

Mr Comi: Right. | 

Mr Lalonde: That’s practically impossible becausi 
they supervise this very closely. 

Mr Comi: Who does? | 

Mr Lalonde: The ministry. You’re not allowed tc 
have a school bus on the road that has more than g¢ 
many years; I believe it’s five or six years. I could tel 
you that I’m definitely in favour of workfare for those 
who are capable of going back to work. That is the 3( 
seconds. | 

Mr Christopherson: Thank you for an excelleni 
presentation. I appreciate it very much. 

With the very short time I have I’ll just point out that 
one of the things you say that I think is extremely 
profound is also supported by somebody on the other side 
of the ledger. You say, and I quote: “In this time of high 
unemployment, workers are already vulnerable to abuse 
by employers. The labour ministry tends to be weak in 
standing up to employers for the rights of labour, let 
alone reducing their role further.” a 

Yesterday we heard from the Markham Board of 
Trade, which proudly said, “The Markham Board of 
Trade applauds the government’s decision to significantly 
reduce its role in the administration and enforcement of 
the Employment Standards Act.” There’s no need to: 
question whether or not what you are saying is the reality 
and the truth; it’s very clear for everyone to see. Thank. 
you very much for being here today. | 

Mr Baird: I appreciate the time you took to prepare: 
your submission and for coming today. Just a quick | 
remark, though, on your last comment about governments’ 
of all parties at all levels. All three parties in this prov- 
ince have governed the province over the last 10 years 
and have gone through difficult times. Local and munici-. 
pal governments are doing the same thing. These govern- 
ments are all elected by the people who reside there, and’ 
I think there are many problems; you mentioned the CPP. 
problem. People have elected governments of all parties, | 
Conservative included, that have done a bad job of, 
managing this province and many jurisdictions within it. 
To ignore the problems that are there and just hope 
they’ll go away is not the answer. I think there’s an 
earnest attempt by all parties — I know the two previous 
governments certainly took some very difficult decisions 
to deal with those problems, and that’s certainly our — 
motivation. I just want to put that on the table, because 
I appreciate the angst that it’s causing. 

Mr Comi: I'd like to comment on that. 

The Chair: Very briefly, please. 

Mr Comi: If you check your own records you’ ll find | 
there are many corporations that have not paid their taxes 
for many years, that have deferred taxes; but, damn it, if | 
you go and collect those taxes off those people and if — 
they don’t pay their taxes, take their business. If I don’t | 
pay my taxes, the city of St Catharines will come and 
take my home. If the government does not have the 
gumption, for lack of a better word, to get off their butts | 
and collect the taxes that are Owing, then it’s time they 


20 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-957 





started looking at something else instead of hurting the 
little guy. The corporations that are profiting — these are 
profiting corporations that are making billions of dollars 
a year — are not paying their fair share. It’s time they 
did. If the taxes were collected there would be no deficit; 
there would be no debt. 

The Chair: Thank you for your comments. We 
appreciate your making a presentation today. Is Mr Hart 
in the room? No. 

_ Interjection. 


, PETER CASSIDY 


- The Chair: I’m aware of the scenario, thank you, Mr 
Cassidy, but I just figured I’d ask once. In the absence of 
an answer you’re welcome to take his place, as it were, 
so please join us. We have 15 minutes for you to divide 
between presentation and question-and-answer period. 

_ Mr Peter Cassidy: Mr Hart was unable to attend 
today and I was asked at the last minute to substitute for 
him, and there is also the situation that apparently there 
have been some changes in the matters before this 
committee, which is something I wish to speak on. Partly 
because of that, I do not have a written brief that I can 
hand to all members of the committee now. I have some 
notes I can provide to the Hansard reporter for transcrip- 
tion later. 

To explain myself, my name is Peter Cassidy. I’m a 
consultant working with community groups, unions and 
individuals here in Hamilton and throughout the province. 
I used to be a lawyer with McQuesten Legal and Com- 
munity Services, a legal clinic in the east end of 
Hamilton. Before that I used to work for a living. 

I appear before you today as a self-appointed represen- 
tative for the rich and powerful of this province. I would 
like to start the same way I did when I had the chance to 
present on Bill 26: by congratulating Mike Harris and the 
Progressive Conservative Party for putting revolution on 
the agenda. You are to be congratulated for your brilliant 
strategy of wooing the voters of Ontario by promising the 
impossible: doing away with the deficit while cutting 
taxes. You’re worthy of nothing but praise for the way 
you managed to ram through the early part of your 
agenda, the cuts in welfare, the gutting of labour legisla- 
tion, the slashing of transfer payments to municipalities, 
universities, schools and hospitals. We’re now poised for 
even greater success in the Common Sense Revolution: 
Hospitals are closing; pregnant women are unable to find 
doctors; plans are under way, apparently, for superprisons 
for adults, boot camps for the young; and one of my 
personal favourites — one of the members spoke on 
this — is work camps or the equivalent for those on 
welfare. 
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I must warn you, comrades in the revolution, that the 
revolution is in danger. The peasants are revolting, as I 
always say. Hundreds of thousands of people are march- 
ing through the streets of Ontario demanding that the 
revolution slow its pace. Will the government of the day 
listen to the people? Incredible as it may seem, there’s 
actually a chance that the government may listen to 
people, particularly as we look at what is happening with 


mae proposed changes to the Employment Standards 
Cl. 

First of all, why hearings? We didn’t need hearings to 
cut welfare. We didn’t need hearings to attack the poorest 
and most vulnerable in the province. We didn’t need 
hearings to roll back labour laws to pre-Second World 
War days, though I understand Mr Christopherson was 
able to hold some hearings hinging on that. Why do we 
need hearings on cutting the standards of working 
people? 

I know there are some people in what’s called the 
opposition, or the alternative government or whatever, 
who still believe there’s some sort of pre-revolutionary 
idea of public debate and discussion on legislation. They 
just don’t seem to understand that with the Common 
Sense Revolution there is no room for discussion and 
debate; there is no room for thinking. In the words of a 
great poet, describing a situation somewhat similar to this 
government: 

Yours is not to reason why, 

Yours is but to do and die. 

If holding hearings on changes to the Employment 
Standards Act is not bad enough, it turns out that these 
hearings may actually not be the sham we in the corpor- 
ate élite thought they would be. There’s actually, it 
seems, some chance that these hearings may result in 
changes to the proposed amendments, and not just minor 
cosmetic changes. They might actually result in substan- 
tive changes to the legislation. Imagine my shock and 
horror when I read in the paper today, “Province Delays 
Plans to Lower Job Standards.” I find that shocking. I 
find that incredible. 

It seems that what may be happening is that the 
government or some people in this committee have been 
listening to people and have decided that maybe they 
want to stop and think about it. I know there’s something 
in there about bringing these changes in later, but let me 
say on behalf of the business community that we do not 
accept any delay. We insist that you follow through on 
the basic mandate you have to lower the living standards 
of the people of Ontario promptly, without delay, without 
thinking. That should be done. 

Some of you wonder why these changes are so import- 
ant to employers. What is the meaning of the Employ- 
ment Standards Act? For those of you who believe that 
you have some role to play in thinking about these things 
and analysing them, let me say that employment stan- 
dards essentially set the minimum that any employee is 
entitled to receive and that any employer has to provide, 
which means, by what we in the business community call 
the rising tide effect, an increase in the minimum affects 
everybody — raising them, and a decrease in the mini- 
mum affects everybody — lowering them. 

As a simple example, if every employer in the prov- 
ince is required to provide a minimum one-week vacation 
to certain employees, that is the minimum. Every person 
thinks they’re entitled to at least one minimum vacation, 
and those who can, try to get more than the minimum. So 
some people get two weeks, some people get three weeks 
and those in a particularly strong bargaining position get 
four weeks. Of course if you raise the minimum, if you 
raise that one week to two weeks, then those on two 
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weeks want to move to three and so on. What we as the 
employers of the province expect is that you will lower 
the minimum, lower the floor, and that, we expect, will 
have the effect not just of lowering those at the lower 
end — if you take away, for example, people’s right to 
vacation, which we urge you to do — people should not 
have a right to vacation. They’re here to work. If you 
take away the right to vacation for anybody, then not just 
those who get the minimum of one week now will drop 
to zero, but those at two weeks will drop to one or zero, 
those at three will drop to two or one or zero and so on. 
That is what we want. We want you to move ahead as 
promptly as you can in lowering the standards. 

How, you may ask, do the proposed amendments to the 
act do it? One of the key ways, as I understand it, had to 
deal with provisions where there is a collective agree- 
ment. Essentially speaking, instead of setting out separate 
minimum standards for such things as vacation pay or 
hours of work, they could all be bundled together and 
any one of those particular individual standards could be 
lowered so long as, theoretically, “the collective agree- 
ment confers greater rights...when these matters are 
assessed together.” 

We employers of the province are not stupid. We know 
what that means. With that amendment, we could go to 
the unions and bargain and say: “Everything is on the 
table. You have no minimum rights to any one of these 
things. The question is not whether or not you want to 
give up any of these rights. The question to what extent 
can you resist our demands that you give up these 
rights.” 

We anticipate that if these amendments were to come 
through, we could find some unions that would give up 
certain rights here — perhaps hours of work: some give 
up Overtime and some give up vacation — and essentially 
throughout the province we could then have it clearly 
understood there are no minimum standards. They could 
all be gone. 

Of particular note, of course, you’d be dealing with the 
clauses and the proposed amendments dealing with 
enforcement of these standards. Where a collective 
agreement is involved, the employment standards branch 
would be under no obligation to enforce the act. Let us 
Say a union managed to resist the pressure from an 
employer to give up the minimum rights of vacation, 
hours of work, things like that. We, the employers of the 
province, could still go ahead and violate these rights, 
confident that our friends in the government or people in 
the employment standards branch would not intervene. 
You’ve got a collective agreement. Go and deal with that 
in the grievance and arbitration process. Of course, we 
employers well know how to play the grievance and 
arbitration process for endless delays and costs to the 
unions and the workers of the province. If we happen to 
lose the grievance or the arbitration, hey, there’s always 
the next round of bargaining. We can come back again 
and still try and chip away at those rights. 

If these proposed amendments give us employers so 
much edge in dealing with the unions, what greater rights 
would they give us with the unorganized, be it the 
working poor or middle class? Again, we can read the 
message of the proposed amendments very clearly. We 


understand what you’re proposing. There will be no rea 
standards. There will be no real enforcement of thi 
standards. We can make passing mention, for example, o 
proposed amendments dealing with collection, that j. 
somebody is in a position where they actually coul 
somehow or other try and make some claim to money: 
owed them, that’s going to be settled somewhere dowr 
the line for much less than you got. If you happen tc 
think you have a claim for $1,000 or so, let’s realize 
you’re probably not going to get that $1,000. You migh’ 
be lucky, when you’ve got a private bill collector anc 
you’ve got an offer to settle, if you take $500 out of that 
Let’s recognize those rights are paper rights. They’re noj 
going to be enforced. They’re not going to be carried out: 

The basic points I’m making are very simple. We, the 
employers of the province, will not tolerate any delays ir’ 
lowering the standard of living of the working people of: 
this province. Your job as members of the committee 
dealing with these proposed amendments is not to listen 
to the people of Ontario, not to listen to the injured 
workers’ groups or the unions or the various agencies and 
people who come and talk to you. Your job is not to 
reason why; your job is to do and die. If need be, 1] 
would strongly suggest that you purge that wet, Elizabeth’ 
Witmer, from the cabinet, that you purge members of the 
government caucus who show any independence of spirit 
and thought, who show that they want to think and 
consider and hear what’s going on, and that you go ahead 
and complete the agenda. Complete the revolution. Carry: 
it out. We, the employers of the province, want you to do. 
that. Yours is not to reason why. Thank you. | 

Mr Christopherson: I can’t think of a question. All I 
can think of is a comment, and that is that I was the one 
who led the charge to force the minister and the govern-. 
ment to take their act on the road. I may have to do the, 
same with you and yours. I think you’ve got a great. 
message there, and it would probably be a lot funnier if 
it weren’t so true. I think that’s an excellent way to get. 
across a very Clear message the people of Ontario need to’ 
hear. Thank’s Peter. 

Mr Tascona: I have no questions. | 

Mr Lalonde: The fact that this bill will authorize the’ 
employer to have the employees work longer hours, what | 
impact will this have on family activities? | 

Mr Cassidy: I think that’s a very leading question. | 
Tremendously devastating, yes. 

1520 

Mr Lalonde: I’m glad to hear that. 

What’s your feeling about having privatization of the © 
collection of back time, overtime, severance pay instead © 
of the government handling it the way it is at the present 
time? 

Mr Cassidy: That’s an excellent point. Part of what I 
spoke on is obviously is that in privatization, which is _ 
talked of here, people end up last in their rights. What I 
think is also very important is that, basically speaking, © 
we're looking at government’s abandoning their role, © 
which of course the employers of the province would — 
prefer. The employers of the province would prefer that 
government not listen to any complaints, so that, for 
example, if the members of this committee were to pass 
standards on vacation or hours of work or maternity — 
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‘leave, whatever, they would not have any right to enforce 
those standards, they would not have any responsibility 
of enforcing the standards either as elected representatives 
or through the employment standards branch of the 
ministry. That would mean that whatever standards the 
MPPs passed were irrelevant and meaningless. Basically 
speaking, they’re now left up to private companies to 
enforce those, the employment standards branch, the 
government agents, playing a role in that. 

_ Mr Lalonde: When I look at the past, since the 
government only collected 25% of what was supposed to 
be collected in the past, I think there should be a cap on 
the percentage to the company, the parent company, that 
would come up with an agreement to settle faster, instead 
of 75% that they’re entitled to. You can rest assured that 
the companies are going to try to resolve the solution as 
quickly as possible. 

_ Mr Cassidy: In my situation, I think that if you set 
standards there should be somebody who’s keeping them. 
I can’t imagine an employer who would say to his 
employees: “Here are the basic minimum standards I 
expect. By the way, I’m not going to bother enforcing 
them. If they’re violated, then 75% of the time I’m not 
going to bother.” I just can’t imagine any government or 
any committee saying, “We’re going to set standards,” 
and then say, “We’re not going to bother enforcing 
them.” 

_ The Chair: Thank you, Mr Cassidy. We appreciate 
your coming before us here this afternoon. 


ONTARIO PUBLIC SERVICE 
EMPLOYEES UNION, LOCAL 546 


The Chair: Our next group up is OPSEU Local 546. 
Good afternoon. 

Ms Victoria Biocca: Good afternoon. I’m Victoria 
Biocca and this is Dale Moreau. We’re here on behalf of 
our members of Local 546. For your information, our 
document as submitted cannot be read in full; we will 
skip over certain sections. You should have no trouble, 
however, in following along. 

Ms Dale Moreau: We appreciate the opportunity to 
present our views on Bill 49 and the potential impact on 
the enforcement of employment standards in this prov- 
ince. As the front-line enforcers of the Employment 
Standards Act, we provide the public services that ensure 
employers comply with a minimum set of legislated 
standards. We believe this enforcement should be cost- 
effective and efficient. These activities should not restrict 
economic growth in the province. However, we believe 
these standards put non-unionized workplaces on a level 
playing field. 

The issues surrounding amendments to the act before 
this committee are serious issues that will affect all 
working people. The act currently protects approximately 
5.8 million workers in the province of Ontario. In 
1994-95, the employment standards program received 
700,000 inquiries regarding the act, the number of 
employees was assessed was about 48,000 and the dollar 
amount was more than $64 million — wages not paid by 
employers. 

These assessments were compiled by a total of 104 
employment standards officers province-wide. It is 


interesting to note that there exists a case backlog of 
more than six months in some areas. The ministry has 
already eliminated 34 positions in the program. The 
ministry also intends to terminate another 12 positions, 
resulting in fewer officers, less support to conduct 
investigations and a longer case backlog. 

Regarding the employee entitlements, the changes 
proposed in Bill 49 are biased in favour of employers at 
the expense of employees. Under the current act, an 
officer can make a compromise settlement to a claim 
when both parties agree to the compromise. The proposed 
changes will allow a private collector to coerce the 
parties into a compromise settlement. 

Bill 49 amends the act to allow a series of waivers. 
This is a key feature to this bill. Bill 49 takes what are 
supposed to be minimum standards and turns them into 
a starting point from which to begin the bartering. 

The waiving of minimum standards is also proposed 
for employees represented under collective agreements. 
Bill 49 proposes to allow collective agreements to 
override the legal minimum standards. The proposed 
changes in Bill 49 will support the offenders in the areas 
where the employees are the most vulnerable. For 
example, a large corporation has asked to increase the 
legal hours per week. The employer offers to increase the 
hours of work per week from eight to 10. In exchange, 
the employer suggests three weeks’ vacation per year 
instead of two weeks’ vacation. 

Overtime and vacation pay can be quantified. How 
does one quantify the damage caused by having to work 
longer days? How can an officer assess a non-monetary 
standard with a monetary standard to determine if this 
confers a greater right or benefit? How can one quantify 
the damage of having to work even longer hours than 
already exist and the resulting damage on personal and 
family lives? Bill 49 will push employees’ rights back to 
over a century ago when politicians protested against 
businesses because the employees were forced to work 
such long days. We cannot go back to this time. 

Bill 49 is proposing that any employee who com- 
mences a civil action through the courts cannot file a 
claim for the same issues. This would include claims for 
termination and severance pay if the employee has filed 
a suit for wrongful dismissal. This is a gross injustice to 
employees. Bill 49 erodes the employees’ minimum rights 
to such a degree that they will have no alternative but to 
use the court system. 

Bill 49 will also reduce the time limit that an employee 
can file a claim. Under the current act, employees have 
up to two years to file a complaint for any moneys 
owing. Under Bill 49, employees now have six months 
from the date of the complaint. There are very few 
employees who file complaints against their employer 
while still employed. 

The Ministry of Labour stated in the expenditure 
reduction strategy report that by reducing the time frame 
to file a complaint, this would improve the turnaround 
time on investigating claims. This is not true. The two- 
year time limit is a must for employees with the high 
unemployment currently facing Ontario. Employees 
would not complain to their employers of a breach of 
their employment rights in fear of losing their jobs. The 
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ministry does not promote employment standards. Cus- 
tomer service is not a priority within the ministry, as 
evidenced by the cutting of staff, discontinuing telephone 
inquiry units in some areas, guides no longer being 
produced and, finally, eliminating the officers who would 
actually investigate the complaints. 

Bill 49 would also give employers an outright licence 
to steal from their employees’ paycheques. Employees 
who are owed moneys beyond the six-month time 
limitation will be forced to pursue civil legal action or 
drop their claim altogether. The ministry acknowledges 
that reducing the time limit from two years to six months 
will cause more activity in the provincial courts, where 
employees will now have to bear the costs, in addition to 
the public expenditure already existent. 

The act does not have a ceiling on claims. Bill 49 
proposes to limit the dollar amount of the claim to 
$10,000. The ministry’s reasoning, as noted in the report, 
is to lower the caseload, as higher-paid employees would 
use civil action to collect. The assumption must be made 
that when employees file claims in excess of $10,000 
they are higher-paid employees. This is not so. For 
amounts over the $10,000, usually it applies to commis- 
sion salespersons, violations that have accumulated over 
a two-year period or long-service employees who are 
owed termination and severance pay. 

For example, a 12-year employee of a manufacturing 
business earning $33,800 a year, or $650 a week, is laid 
off, not given notice of the layoff. The employee’s 
entitled to eight weeks termination pay in lieu of notice 
and 12 weeks severance pay, a total of 20 weeks; 
$13,000 is owed under employment standards. The 
poverty level for a family of four in Metro is $31,000 per 
year; $33,800 a year is not a lot of money. Why would 
anyone assume that this particular employee is higher- 
paid when family size or the family’s financial status is 
not considered in the ministry’s statistics? This is absurd. 
Why would anyone assume that this particular higher- 
paid employee would pursue his or her claim through the 
civil courts? The employee would be forced to choose 
between filing a claim with the ministry for $10,000 and 
forfeiting $3,000 from his claim or retaining a lawyer, 
pursuing it through the courts and winding up with less 
than $10,000 after a lengthy and costly civil action. This 
constitutes a windfall for the employer if the employee 
chooses the employment standards route — a licence to 
steal $3,000. 

In addition, the act does not have a minimum amount 
on claims for the violations of the act. A worker will not 
be able to file a claim with the ministry under the new, 
proposed, unannounced minimum amount. The Ministry 
of Labour’s report sets the minimum amount at $100. The 
ministry’s only explanation for setting a minimum 
amount is to eliminate approximately 800 to 900 cases 
per year. This is outrageous and an extremely dangerous 
trend affecting 5.8 million workers only to reduce the 
caseload by 900. With regard to employees who handle 
cash, for example, every six months an employer could 
automatically deduct $50 from an employee’s paycheque 
for cash shortages — twice a year. The employer could 
deduct moneys under the minimum amount every six 


months. It’s a new double standard for the employer - 
an outright licence to steal. | 

Ms Biocca: Regarding the enforcement of the act, B. 
49 is forcing employees to use means other than {) 
employment standards branch. Why would such an optic 
be considered? Will cutting jobs in the branch say 
money? The answer to this question is no, as the altern: 
tive most likely to be pushed on to employees is the cov 
system, a system which is already failing our society di 
to backlogs of cases yet to be heard. Forcing employe: 
to use the provincial court system will only cause mo, 
problems. 

In addition to the problems this will cause the syster 
the employees will suffer unimaginable delays in gettir 
their entitlements, and when a judgement is rendered, th 
collection function will still have to be addressed. This | 
not a proposal that will save the province any mone) 
The branch is far more expeditious and cost-effective i 
enforcing the act. Any changes to the act should focus ¢: 
more enforcement measures to secure the minimu) 
standards in an even more expeditious manner. 

1530 | 
Another change which would result from Bill 49 is thy 
unionized employees will not be able to file a Clain. 
Unionized employees will be forced to use the grievanc 
procedure under the collective agreement to enforce the | 
legal rights. The proposal virtually demands that ever 
collective agreement have the act included in it. Ho, 
could such a proposal retain the consistency of decision 
rendered on the employment standards cases? This wi 
cause the erosion of the minimum employment standard: 
and it is already a minimum. 

Aside from investigative and enforcement problem: 
the union can be faced with complaints concerning fai. 
representation by its members. Although this alread, 
occurs, when you consider the scope of adding th 
enforcement of the act into the grievance procedure, suc. 
complaints against unions will increase. Again, on 
reason for this would be inconsistency in decision 
rendered This could well mean that a failure of enforce 
ment of the act constitutes a breach of duty of fai 
representation. This proposal is an impossible reality. Th’ 
mandate of an officer cannot be the mandate of either 0: 
an employer or a union. The mandates of employers anv 
unions are quite obvious. Whose mandate equals that 0 
an employment standards officer? Furthermore, any 
determination made by an officer is subject to an appea 
by either the employer or the employee. How is this righ’ 
of appeal preserved through Bill 49? How is any right o. 
a unionized employee preserved through Bill 49? | 

Regarding the proposed changes to enforcement, any 
attempt to empower others to enforce the act will resul 
in a breakdown of the minimum standards. This woulc 
inevitably occur as consistency in decisions cannot be 
maintained when so many different parties, all with 
different mandates, are making the decisions. Why woulc’ 
an employer adhere to the standards when there is nc 
consistency and cases are thrown out? The minimum 
standards of employment cannot in any way be eroded. 
“An employment standard shall be deemed a minimum 
requirement only.” This is the law and it must be 
enforced. | 
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The next item of review is the proposal to use private 
ectors. For informational purposes, the branch did 
ive its own collections unit, but for a short period of 
me. The unit had been formalized about 1990 and was 
isbanded in March 1993. The collections unit history of 
»llections is illustrated. The ideal solution regarding 
»lections of employment standards is to reinstitute this 
ait. This would result in a more efficient and expedi- 
pus finalization to a file. The arguments in favour of an 
ternal unit far outweigh any other proposal, whether 
pllections be done by an officer or a private agency. 
As it is today, the employment standards officer is 
‘sponsible for collections. Every claim and file is in 
ssence a collection file. In 1994-95, out of 9,468 
ssessments, only 2,771, or 29%, went uncollected. 
herefore, 71% was collected. Of the 2,771 uncollected 
ssessments, 1,035, or 11%, were due to the employer’s 
sfusal to pay. However, most of the time these files are 
gllected through payments made on orders to pay and 
iis collection is not recorded. Furthermore, on the files 
here the orders were not paid, this is not to say this is 
ill uncollected. 

In addition to this argument, when you consider the 
ssessments uncollected of 2,771, and 1,035 is explained 
s employer refusal, the remaining 1,736 assessments are 
ue to bankruptcies and insolvencies. These are the 
argest dollar assessments. How will a private collector or 
ny other body collect from an insolvent corporation? 
You can’t get blood from a stone” is the most obvious 
tatement heard by an officer when investigating these 
les. Therefore, when the numbers are reviewed, the 
umber of insolvencies that have occurred over that time 
eriod must be considered separately, as these files 
onstitute the highest dollar figures and the lowest 
ollection possibility, if any at all. In these cases, if the 
fficer has not collected any moneys, then the use of a 
rivate collector will be fruitless. 

The focus of any review of these numbers must be the 
igher number of insolvencies and that these files repre- 
ent the largest assessments of uncollectible moneys. 
Nhen this is considered, the figures support that the 
fficers are very effective in the enforcement and the 
ollection functions. Nevertheless, Bill 49 proposes to 
rive the collection function to a private collector. This 
roposal has many flaws. 

One is that if the money collected is less than the 
mount owing, this amount can be apportioned among the 
‘ollector, the employee and the branch. This is a serious 
soblem, as we are already dealing with a minimum 
tandard. The employment standards is a minimum only. 
[o allow less money to be collected is a violation of this 
ection. The act is defining a minimum standard and then 
educes the minimum further. The employees cannot be 
*xpected to accept any less than their full entitlement as 
assessed by an officer. 

It should be noted that the officers have a high success 
ate of collection at 71%. When you consider the other 
11% that may be collected and is unreported, the success 
rate is even higher. The other 18% are insolvencies which 
represent the highest dollar assessments and are virtually 
uncollectible by any body or any organization. 


In conclusion, our main concern is the impact Bill 49 
will have on the vulnerable worker. The regular wage 
earner will not be at these hearings. They are too con- 
cerned in earning a day’s wages to support their families. 

Our second concern is that the bill is to promote self- 
compliance. In today’s society people are more prone to 
challenge a law than to abide by it. Society has become 
less respectful of laws. As a result, Bill 49 must be 
reviewed and, as previously mentioned, changes should 
focus on more enforcement measures and strengthening 
the Employment Standards Act. 

The Chair: Thank you. We only have a couple of 
seconds left. I'll allow a brief statement or comment by 
each of the parties, starting this time with the official 
opposition. 

Mr Hoy: Thank you very much for your presentation. 
You mentioned the $50 deducted from one’s cheque. In 
the paragraph prior to that — 

The Chair: Forgive me. I had put a checkmark beside 
it. It should have been the government that started the 
round. Ill let Mr Christopherson finish. You go first and 
then I’ll have John make his statement. 

Mr Hoy: So you’re going to let me — 

The Chair: Yes. My apologies. Keep going. You’re in 
the middle of your question, which I’ve interrupted. 

Mr Hoy: Okay. You mentioned the $50 taken off a 
cheque, and the minimum amount in a government report 
was $100; it suggested that it be $100 for what we’ll call 
frivolous claims. The reason given was to eliminate 
approximately 800 to 900 cases per year. What dollar 
value was assigned to those 800 or 900 cases? They 
wouldn’t all be $100. Do you know what range? 

Ms Moreau: I have no idea. It came out of the 
ministry’s expenditure reduction strategy report. Where 
they arrived at the 800 to 900 cases, I have no idea. 

Mr Hoy: So they could have been in excess of $100? 

Ms Moreau: It could have been in excess of $100. 

Mr Baird: Thank you very much for your presenta- 
tion. We certainly appreciate it. I do feel it incumbent 
upon me though to put on the record that of $64 million 
that was assessed last year, only $16 million was col- 
lected, and that the idea for re-establishing a cap was one 
that came out of a special Employment Standards Act 
review committee on which half the members were 
employment standards officers. Your colleagues were the 
ones who recommended we do this last fall. I think it’s 
important to put that on the record in addition to the fact 
that I guess we feel we’ve got to do a better job than that 
25%. 

I don’t point fingers on the 25%; the 25% was roughly 
the same amount before the collections division was 
disbanded. It went down and then it went up again to 
25%. I just think we’ve got to do better. The policies are 
probably just as much to blame as anything, not necessar- 
ily the people. So I guess we just feel we’ve got to try to 
do a better job than that, seeing we couldn’t do much 
worse. 

1540 

Mr Christopherson: Let me say to the presenters that 
I think what they may have just finished doing is present- 
ing arguably the most powerful and important brief we 
may receive in terms of casting some real light on the 
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implications of Bill 49 from the real experts in the field. 
I want on the record to say how much of a positive 
contribution I think this makes to our procedures and that 
I'm confident there will not be any repercussions for 
these workers in terms of coming forward and stating 
what they have today on behalf of their colleagues. I can 
assure the presenters that we will be monitoring that 
confidence I’ve expressed very carefully. Thank you on 
behalf of the workers of Ontario. 

Mr Baird: On a point of personal privilege, Mr Chair: 
I would just concur with the member for Hamilton Centre 
without any hesitation, on exclusively the last part of his 
remarks. 

The Chair: Thank you, and we appreciate you taking 
the time to make a presentation before us here today. 


PROVINCIAL COUNCIL OF WOMEN 
OF ONTARIO 


The Chair: With that, our next group up is the 
Provincial Council of Women of Ontario. Good after- 
noon. As I’m sure you’ve heard me say to the last group, 
we have 15 minutes for you to divide as you see fit 
between presentation time or question and answers. 

Ms Phyllis Kerkhoven: I’m Phyllis Kerkhoven. I chair 
the economics committee for the Provincial Council of 
Women of Ontario. I would like to compliment the last 
group. They had the numbers and the information that we 
were not able to get, so ours is a more general presenta- 
tion. 

The Provincial Council of Women represents over 
80,000 persons in Ontario through our local councils, 
federated societies, affiliated groups and individual mem- 
bers. The council of women is a non-sectarian federation 
of organizations of women and of men and women. 
These organizations have fundamental principles that are 
in harmony with the avowed aims of the council of 
women: “...to work for the betterment of conditions 
pertaining to the family and the state.” The motto of the 
council of women is: “Do unto others as ye would that 
they should do unto you.” We’ve been around 100 years. 
Those are the exact words. 

Our membership includes many different types of 
organizations, from church groups to ethnic groups to 
business groups and educational groups. We welcome this 
Opportunity to respond to the standing committee on 
resources development regarding the Employment 
Standards Act. 

The Provincial Council of Women of Ontario is 
concerned that a fundamental piece of legislation which 
sets out vital minimum standards for all employees in the 
province of Ontario is being amended in what appears to 
be a reduction in these minimum standards. In section 3 
of the current act, “No employer, employee, employers’ 
organization or employees’ organization shall contract out 
of or waive any employment Standard, and any such 
contracting out or waiver is null and void.” 

You have something in section 4 that Says you can do 
things but they have to be better than what the minimum 


Standard says. You seem to have created a conundrum 
here. 


Limits have been set on the amount an employee ca 
claim which, taking into account today’s wages, woul 
appear to be inadequate. The time frame whereby a 
employee can initiate a complaint has been shortenec 
Should the employee be successful in his or her Claim 
this amount will be collected by a collector, which wi) 
reduce the moneys ultimately received by the employee 
Also, if the employee is not represented by a union o 
other group, he or she must pay all costs of the investiga 
tion. When we look at the fact that the employee j. 
probably no longer employed and does not have thi 
financial resources to initiate an investigation, we foreser. 
that many justified actions will not be taken. 

This legislation was initiated to protect employees ani 
offer minimum standards which would be adhered to by. 
all employers. Roadblocks are now being erected whic 
many employees will not be able to surmount. Thi. 
proposed amendments appear to be ambiguous ani 
unclear to the average person. Should an employee wist 
to follow through on his or her concern, an expert wil, 
have to he retained and paid for by the employee. Thi’ 
cost will also be deducted from any award the employee 
might receive. 

We are concerned that compromise agreements canbe 
made by unions and employers which do not take inte 
account the fundamental principles of the legislation 
which states that employment standards cannot be 
waived. 

All in all, we feel that the protection offered by the 
Employment Standards Act is being amended and the 
amendments are not in the best interests of the citizens of 
Ontario. 

The Chair: Thank you. That leaves us plenty of time 
for questions. This time we’ll start with the official 
Opposition and we have three and a quarter minutes per 
caucus. 

Mr Hoy: Thank you very much for your presentation. 
I do note that you have men in your organizations but I 
would say that you primarily are representing the women. 
Correct? 

Ms Kerkhoven: Yes. Some of our affiliated groups are. 
men and women. : 

Mr Hoy: Over yesterday and today we’ve heard about | 
the lack of protection this bill would give to particularly 
women because of their workplace, the type of work they 
do and oftentimes not organized or unionized, and other | 
vulnerable persons. So I appreciate the comments that 
you’ve made here. 

The service sector is one that people believe is going. 
to grow, and in the food or agrifood business I happen to — 
believe that’s true as well. In that sector many people are 
not organized or unionized and I believe, although 
Statistically I don’t have the figures, many of them are 
women. Would you agree that the service industry, if it 
is to balloon, as people think it will, first of all has many 
women and they would be subjected to vulnerability 
under this act? 

Ms Kerkhoven: Yes, I would. You also have to— 
realize that these people are probably not used to making © 
things like presentations. Their use of the language might 
not be quite as good as ours and they’ll have a real 
problem. 
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_ Mr Hoy: I have no other questions. 
| Mr Christopherson: I had a chance to read your 
oresentation while the official opposition was making its 
comments. In light of the organization that you represent, 
do you agree with some of the presentations we had in 
Toronto yesterday that in many cases people who have no 
other rights except those contained in the Employment 
Standards Act are new Canadians, visible minorities, the 
majority of them being women? Certainly we saw a 
disproportionate impact of Bill 7 so far, which is the new 
Ontario Labour Relations Act the government rammed 
through the House, where a lot of the cleaners in Ontario 
have lost their union agreements and their wages have 
been slashed by 30%, 40%, 50%, and their benefits, and 
a disproportionate number of women were impacted as a 
result of that. Do you agree that this is a likely outcome 
of reducing the minimum standards contained in the 
Employment Standards Act? 

Ms Kerkhoven: Yes, we do definitely, and we’re not 
just looking at the actual person employed. This is going 
to affect the whole family because that wage is not 
coming in. It’s the whole picture that we find very 
depressing. 

_ Mr Christopherson: | think it also needs to be said 
that we can’t talk about this in isolation. When our 
caucus looks at all the measures of this government, the 
cuts and the decisions they’ve made about where they 
will cut, overall there has been an increasingly dispropor- 
tionate, negative impact on women and children. I hope 
that your council would continue to articulate that reality 
because it’s an important part of the public debate that 
needs to happen over the next few years. I thank you for 
the work you’re doing. 

Ms Kerkhoven: Thank you. We intend to. 

Mrs Fisher: I appreciate your attendance here this 
afternoon. I think you’re especially right when you say 
that often individuals won’t come forward because 
they’re afraid to speak. 

We had the experience yesterday afternoon in Toronto, 
however, to have a woman present on her behalf, along 
with another woman, each having the same cause — 
unpaid wages owed to them — whereby for the past 
number of months, as a matter of fact over a year, the 
process that was in place by government wasn’t meeting 
their needs: They were unable to collect. It was a very 
impassioned plea by an individual for us to listen up and 
it was also inherently expressing that perhaps government 
doesn’t have to do everything, be everything such that 
somebody can be protected. As a matter of fact, in her 
case it was interfering with her ability to recover her 
funds. 

We had a presentation made just previously with some 
statistics that were there for 1990 to 1993, and for 
whatever reason that collection agency was then dis- 
solved, but we also know that more recent statistics 
indicated that we were able to recover only 25% of the 
funds on behalf of employees in the last year. Do you 
think there’s room to try, for those people who don’t 
have that representative group on their behalf, perhaps the 
private collection system where the success rate might be 
improved? 
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Ms Kerkhoven: It sounds good, but the employee or 
the person trying to collect is not going to collect the full 
amount he or she supposedly would have gotten; it’s 
going to keep reducing and reducing. If there was 
something in the amendments to bump up the thing for 
the costs of collection and then start the process of 
reducing, whatever, that would make much more sense. 

Mrs Fisher: I just have one comment to make to that: 
It says a possible reduction to 75%. Some people will 
have you believe, as has been stressed for the last two 
days of these hearings, that this will be the rate all of a 
sudden. I’m not so sure we should all be so naive as to 
believe that will be the rate. Perhaps it will collect 100%, 
perhaps it will collect something less than that, but not 
less than 75%. 

In the case of this woman, she had no access to any of 
it. She’d have been grateful to see 25% of it and hasn’t 
been successful, while waiting for her three kids to be 
fed. I’m not so sure, given our history, that we’re doing 
anybody a favour by not trying something different or 
something new. When she was in Toronto yesterday she 
very passionately asked for our support and in essence 
was saying: “Get it out of your hands. You’re not doing 
a good job on my behalf. Please, somebody, help.” 

I don’t know. As a woman it struck me that perhaps 
we were where we didn’t belong and we should be giving 
some other option a chance to be tried. 

Ms Kerkhoven: Then maybe humans should be 
considered like in manufacturing: They’ re an object rather 
than a service. When you buy materials you must pay for 
them. This is the same type of thing, and there’s no 
reduction to 75%. If you owe, you owe, plus interest. 

Mrs Fisher: I’m not saying the moneys weren’t owed 
to her; I know that. I’m saying that anything that had 
been done on her behalf to that point wasn’t successful. 
Basically she was saying that we as government were in 
her way as well because we were unable to do for her 
what she needed. It seems to me like that’s not an 
unusual situation. 

She was brave enough to come forward as an individ- 
ual to present the case. Many haven’t. Many do it in 
groups, and there’s nothing wrong with that as well; I 
think we have to hear from everybody, but if we had 
more of those individuals step up to the table, which does 
take some fortitude that a lot of people lack, perhaps the 
reality of the problem would be more obvious. I just 
thought I’d ask the question. 

Ms Kerkhoven: We were primarily concerned there 
would be more people who would not come forward 
because it would not be worth their while at all. 

The Chair: Thank you very much for taking the time 
to come before us to make a presentation today. We 
appreciate it. 


NORMA LAFORME 


The Chair: The next individual is Norma LaForme. 
Good afternoon. That helps us get back on schedule, in 
fact even slightly ahead of schedule. As you’ve heard me 
say, we have 15 minutes for you to divide as you see fit 
between presentation time and question-and-answer. 
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Ms Norma LaForme: Thank you. Just a bit of back- 
ground about who I am: I live in Hamilton and for the 
past two years I’ve been working part-time for an 
organization in Hamilton dealing with disability issues. 
I’ve been active in the community, advocating for rights 
of people with disabilities as well as other people I see as 
vulnerable. Basically I give my two cents in. I believe it’s 
important to tell people what you think and what you 
believe. 

I would like to thank the standing committee for 
granting me this time slot at these proceedings. I have 
requested to be here today because I am concerned with 
Bill 49 and how it will affect people with disabilities in 
Ontario. 

As I read notes on Bill 49, I considered what will 
happen with the new bargaining rights that employers 
will have in Ontario. For instance, what if a person with 
a disability has a job where the union is negotiating with 
the employer that the people will work longer hours per 
day for more vacation time. If a worker with a disability 
must keep a fixed schedule and is unable to work the 
extra hours, this would have an adverse effect on the 
person’s health and he or she may need to refuse. What 
will stop employers from firing a worker with a disability 
so they can hire a worker who could work longer hours? 
I would question any employers who want their workers 
to work longer hours, because this would be more 
stressful on the workers and, as a result, employers may 
have more problems with absenteeism. People with 
disabilities want to work so much that they may agree to 
employment conditions that may affect their health or put 
them at risk. 

Another concern about changes in employment stan- 
dards is the new time limit that workers have to complain 
about a violation. Presently workers have up to two years 
to complain about an incident, and workers tend to 
complain after they have found new employment. If you 
make workers launch a complaint within six months, they 
may face harassment and/or job loss at the hands of the 
employer. Workers with disabilities may not complain, as 
they fear losing their jobs, as well as the fact that it is 
still difficult for workers with disabilities to find jobs due 
to the discrimination they already face in our society. 

If people do not complain about human rights viol- 
ations, they may be working in conditions that are 
hazardous to their health or they may be taken advantage 
of by working longer hours for less pay. Shortening the 
time that workers have to complain will make it possible 
for employers to abuse their workers. When the person 
does make a complaint, the ministry has two years to 
investigate and the employer will have two years to pay 
the worker. So not only does the worker have the stress 
of applying to the employment standards for unacceptable 
conditions; they may also have to wait up to four years 
for their settlement. Tell me, where is the justice in these 
changes to the Employment Standards Act? 

The new $10,000 maximum cap under the Employment 
Standards Act will make it even more difficult for 
employees to receive all the moneys they are owed. If 
workers are owed more than $10,000, they may have to 
obtain a lawyer. Workers may also need a lawyer if the 
amount they are owed is under the minimum cap. 


Workers who have a disability may be too intimidated ; 
go to a lawyer because they cannot afford the legal bil 
and then cannot access help from legal aid for employ 
ment-related issues. If the worker does go to a lawye 
they may be intimidated because of the power imbalanc 
between themselves as workers and the employer. . 
worker who cannot afford to lose the money they ar 
owed may give up on fighting for their money because ¢ 
these changes. 
The Ministry of Labour should continue to be th: 
mediator in all employment standards complaints t 
ensure that there is a mediator between the worker an 
the employer. These cases should not be in our back 
logged court system where the courts may not know a 
of the details about the employment standards. This is no 
justice; it is the Ministry of Labour not doing its job ¢ 
a mediator. 
1600 
Under the new Bill 49, if the situation can be resolve 
through the courts, the ministry will not investigate th 
claims. The problem with this is that employers who hav. 
frequent employment standards violations will not be o- 
record with the Ministry of Labour. If this happens 
workers will find it difficult to prove a history of abus’ 
of employment standards by the employers, which in tur, 
will make it difficult to tackle a problem systematically, 
Another issue is that workers will have to decid. 
between taking the person to court or filing with th. 
ministry. If the person needs a lawyer to explain th. 
difference to them, this may cost the worker a great dea 
of money before they even decide the best course oO 
action. If the worker has a disability, they may not havi 
that money to spare and this will likely be another barrie. 
to the person filing a complaint with employment stan 
dards. We live in a society where all people are supposet 
to be free from abuse. However, if employers are givel 
a ticket to do whatever they wish, workers are going t 
suffer from abuse by employers. 
Bill 49 allows the government to use private collectior 
agencies to settle the dispute between workers anc 
employers. The problem with this system is that collec. 
tion agencies will likely push people to reach fast settle: 
ments without getting all the money they are entitled to’ 
As a result, employers will pay the workers only «¢ 
fraction of what they are owed and employers will once 
again get away with not paying their workers all the 
money that they owe people. I want to know, what type 
of justice is there where dishonest employers will nol 
have to pay their workers all the money they are owed. 
all because some people want quick settlements? The 
Employment Standards Act is supposed to prevent the 
abuse of employees, not add to the abuse of employees. 
Finally, the section of Bill 49 around negotiating 
employment standards in a collective agreement is not an. 
effective way to go. If Bill 49 is passed, employers and 
unions will negotiate hours of work, public holidays, 
overtime and severance pay that may be lower than the 
standards. This relates to my first point I made, that if. 
people are forced to work longer hours for less pay, their 
quality of life will decrease and their stress level will. 
increase. This will lead to more accidents in the work-. 
place, more careless work practices and a less equitable 
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society. All of this relates to workers with disabilities, 
because less equity in our society leads to fewer oppor- 
tunities for people with disabilities to become fully 
employed. Employment standards means that there is one 
standard for everyone; it does not mean having standards 
that are on a sliding scale and what is good for one 
person is not good for someone else. 

As a person with a disability, I am concerned because 
I have a university education, experience working with 
people, experience working with different issues, and yet 
I have not been able to secure a full-time permanent job. 
I look at my friends and family who have worked most 
of their lives and now have money to travel and enjoy 
life and I wonder if I will have half as much as they do 
when I am their age. 

I want to work, but I want to work for people who will 
be fair and equitable. Bill 49 does not encourage business 
practices that are fair and equitable, and I hope this bill 
is not passed. Employment standards should be 
strengthened, not watered down. Winston Churchill once 
said, “One can judge a society by how they treat their 
most vulnerable people.”’ Our society should be creating 
opportunities for all people by ensuring that employment 
standards protect workers from harassment and give them 
working conditions that are fair and equitable. Workers 
with disabilities need strong employment standards so 
they will have equal opportunities in the workforce. 

The Chair: Thank you. You’ ve left us about a minute 
and a half, so 30 seconds per caucus. This time we’ll 
start with Mr Christopherson. 

Mr Christopherson: I don’t mind starting, but I think 
your rotation is off again. 

The Chair: Forgive me. When we dropped the — 

Mr Christopherson: Oh no, it would be because we 
dropped the last one. 

The Chair: That’s right. 

Mr Christopherson: My apologies. 

The Chair: We’re even now. 

Mr Christopherson: You’re right, we are. 

I just want to say for the benefit of members of the 
committee that Norma is a well-known and _ highly 
respected representative of people with disabilities in this 
community and I don’t think I need to say much to 
convey the fact that I think it takes that much extra to 
come forward when we know how difficult it is for able- 
bodied persons to come forward. This can be a rather 
difficult, stressful process to go through and Norma is 
there every time there is a public community issue here 
in Hamilton. I know that you would all want me to thank 
her for continuing to show the courage and leadership 
that she does on issues that affect the disabled in our 
community. Thank you, Norma. 

Mr Baird: I just would echo the comments of the 
member for Hamilton Centre. We appreciate your dis- 
cussion here today and we’ll certainly take your brief 
back with us and keep it in mind in our deliberations. We 
appreciate the time you obviously took to research and 
prepare your brief. Thank you very much. 

Mr Hoy: I also want to thank you for your brief. You 
mentioned quality of life. Those institutions such as 
government must provide equally for people and those 


who are considered to be vulnerable but no less active, as 
you are. Thank you. 
1610 

Ms LaForme: I just want to comment. I think quality 
of life is partly the concern of the government, but as a 
society of people in community working together, we 
need to work together to ensure — we live in one of the 
richest countries in the world. Our quality of life should 
be going up or staying at the same peak where it has 
been for the past few years. It shouldn’t be going down. 

The Chair: Thank you, Ms LaForme. I think all the 
party members would agree, it’s certainly our goal to 
exploit the advantages of living in the greatest province 
and the greatest country in the world. Thank you for 
adding a very different perspective to our deliberations 
here today. 


CANADIAN UNION OF PUBLIC EMPLOYEES 
NIAGARA DISTRICT COUNCIL 


The Chair: The next presentation will come from the 
Canadian Union of Public Employees, the Niagara district 
council. Good afternoon. 

Mr Pasquale Perri: Good afternoon. I thank the 
committee for allowing us the time period. I am Pasquale 
Perri. I am the president of the Niagara district council of 
the Canadian Union of Public Employees. It’s a voluntary 
group — unpaid — elected to represent over 6,000 CUPE 
members in 15 locals throughout the Niagara Peninsula. 

We are workers who care for the sick, the elderly and 
the children. We clean and repair your roads, pick up the 
garbage and work in sewage and water treatment plants. 
We clean your schools, look after the students, take care 
of the mentally and physically handicapped and provide 
child protection services. We administer the terms of the 
provincial welfare act and the Workers’ Compensation 
Act. We help run the hospitals, the senior citizens’ 
homes, the libraries, humane societies and sexual assault 
centres. 

Our jobs demand a minimum of 35 to 40 hours per 
week to fulfil our employment responsibilities. Then we 
volunteer our time and energy to represent the members 
of CUPE. . 

It is stated that the Employment Standards Act applies 
to every contract of employment, oral or written, 
expressed or implied. It is stated the Employment Stan- 
dards Act shall be deemed to be a minimum requirement 
only. 

Just as an employer has obligations to his workers, so 
does a worker have obligations to his employer, so does 
the worker have obligations to his employer. This legisla- 
tion should protect those who cannot protect themselves. 
This is our understanding of why the Employment 
Standards Act was created. To dilute this act is morally 
unjust to every worker in the province of Ontario. 

To propose amendments under the assumption that all 
workers in Ontario can read, write and communicate to 
the extent which is now expected under these amend- 
ments does not accurately reflect the current workforce, 
whose skills and abilities have not been considered. The 
emotional and financial stress a worker faces with the 
proposed time constraints in applying for financial redress 
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will be devastating. Just to show what some of the 
workers in the workplace have to face, there are a lot of 
functionally illiterate people in the workplace and there 
are also people who aren’t. In some cases, workers will 
be dismissed without any income. In other scenarios the 
workers will still be working for the employer, more than 
likely unaware of what options are available to them or 
unaware of the fact that the clock is ticking. 

Should a worker be successful in obtaining redress, he 
or she will be facing the distinct possibility of losing an 
unknown percentage, maybe as high as 40%, of any 
moneys awarded to a third-party collector. Is this fair? Is 
this just? I see a few people shaking their heads. I have 
worked as a collection agent. 

Who does the worker turn to? Prior to these proposals, 
the provincial government, through its employment 
standards officers, was responsible for policing the act. 
Under the proposed changes, this duty is being forced on 
the unions and trade unions and the ordinary worker. 
What about the new workers, the student workers, the 
illiterate workers, the English-as-a-second-language 
workers and those workers who barely meet the standard 
set for literacy? Who is responsible for them? Is this fair? 
Is this just? Is this in the true spirit of the Employment 
Standards Act? 

The worker is now facing the distinct possibility of 
losing the right to file both a civil complaint and an 
employment standards complaint. This is a right the 
workers of Ontario have possessed for many, many years. 
Why the change? Who benefits? Is this streamlining for 
the worker, the employer or the government? 

These are some of our concerns. There are many other 
concerns. However, we anticipate these will be addressed 
by other presenters. 

For a housekeeping act, these amendments go far 
beyond dotting the i’s, crossing the t’s and clarifying any 
ambiguous language. When you decrease the time limits, 
minimize the maximum benefits and declare a complaint 
must be filed in a specific manner or it will be deemed 
unacceptable, this is not housekeeping. 

To try to delude workers into believing this is an 
improvement act is an insult to workers throughout the 
province. If the government were to follow the true spirit 
of the Employment Standards Act, it would recommend 
the following amendments: that a worker have five years 
to claim redress as financial institutions have five years 
to collect overdue debts, give or take a year or so; no 
maximum monetary ceiling on claims by workers; that a 
complaint filed under the act will be accepted in person, 
verbally, written, faxed, electronic data send, by tele- 
phone or in the first language of the worker; that a 
worker may pursue both his or her employment standards 
and civil remedies at the same time. 

It is our belief that the present Employment Standards 
Act protects all workers, both union and non-union, Any 
changes that limit the ability of workers to exercise rights 
to redress, both in time limits and amount of moneys 
Owing, is an attack on all workers in Ontario. 

To unload the responsibility of policing the act on 
untrained union workers is a direct contravention of the 
government’s responsibility. Based on changes proposed, 
It 18 Our opinion that the government has abdicated its 


= 


responsibilities to workers in Ontario. With no teeth j 
the act to assist those who will handle the government’ 
unwanted duties, any measure of success will meet wit. 
limited results. 

This act was intended to solve problems in th 
workplace without undue hardship to the worker. Th 
proposed amendments reverse the process and penaliz 
the worker. We must remember the employer has pur 
chased the services of the worker. When the services an 
not paid for, this is a direct violation of the Employmen 
Standards Act. | 

The Niagara District Council of the Canadian Union 0 
Public Employees strongly opposes the proposed house 
keeping amendments in Bill 49, An Act to improve thi 
Employment Standards Act. | 

The Chair: Thank you, Mr Perri. You’ve left us abou 
two and a half minutes per caucus. This time the ques 
tioning will start with the government benches, and > 
believe Mr Ouellette was the first to put his hand up. 

Mr Jerry J. Ouellette (Oshawa): Thank you for you. 
presentation. I’d like to get into some more detail abou 
the collections process. Currently 60% of the individual: 
pay without an order, which means that 40% require at 
order or something to take place. Of that, 37% are jus: 
refusals to pay. What we’re looking at here is paying uy 
to 75%; the recipient, the employee, would receive 75% 
Remember — I’m sure the figures are bouncing around 
they’re just as confusing for you as they are for me — 
we’re averaging 25 cents on the dollar. The employee is 
guaranteed 75 cents, and the collection agency can ther 
bargain on the remaining 25 cents on the dollar. Being as, 
it’s not working now, we’re not collecting 100%, how 
would you see us being able to improve that ratio? 

Mr Perri: Number one, if there was language in the 
legislation that forced the employer. What I see here and 
what we’ve gone through in all of our debates is, when 
you allow an employer not to pay and then you tell the. 
employee that he can collect up to 75% — | 

Mr Ouellette: That’s taking place now. 

1620 | 
Mr Perri: Hang on a second here — you’re penalizing. 
the worker. Now you’re saying to us, “How do we, 
improve collecting that 75%?” Well, I’m sorry. As a’ 
worker I went in and we’ve been told — and I’ve done. 
some grievances and everything, and they always tell us, 
“You were hired and without signing a contract you have. 
guaranteed us 40 hours a week,” if that’s what your work. 
period is, or if it’s 35 hours a week. “You have signed 
this agreement with us, written or verbal. That’s what 
you’ve done.” | 

If I start abusing things where I’m not in at work and 
everything, I’m fired or disciplined. But as a worker, if 
my employer doesn’t pay me and I go through an: 
employment standards procedure complaint, if the 
employer doesn’t want to pay me, now you’ re telling me 
I can take 75 cents on the dollar and say thank you very 
much. Where’s the justice here? Now you’re asking me. 
how to improve the increased collecting of the debt. 

Mr Ouellette: No, what I’m saying is that — 

Mr Perri: But you’re asking how to improve it. 

Mr Ouellette: Right. 


‘0 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-967 





| Mr Perri: Why should I accept 75%? To improve it 
s that once an employer is fined under the act and he 
ywes that claimant $100, he has to pay that $100. There 
s no wavering on how much you’ll accept. You owe us 
3100; give it to us. That’s why I said there’s no teeth in 
he legislation to police the act. 

_ Mr Ouellette: The legislation is not working the way 
tis. We're making here a serious attempt at rectifying 
he situation. 

_ Mr Perri: If the employer owes me $100 and the 

smployment standards officer says, “You owe him $100,” 

ie gets that $100, not 75 cents. 

_ Mr Ouellette: That’s right. 

Mr Perri: Then why are we here? 

Mr Ouellette: That’s right. It says that now. 

_ Mr Perri: Then why aren’t we collecting it? There is 
yo teeth in there. I’m sorry. When there are other 
things — 

Mr Ouellette: Obviously the former government 
wasn’t able to do it. 

_ Mr Perri: Listen, folks, we’re not here to complain 
about the other government. We’re not here for the other 
government. 

_ The Chair: We’re going to move on to the official 
opposition. 

_ Mr Lalonde: You seem to be concerned about the 
collection agency. You’ve just said yourself that you are 
in the collection — 

Mr Perri: I was. 

_ Mr Lalonde: What was the fee at the time that you 
were in the collection business? 

_ Mr Perri: It could be as high as 50%. It’s what you 
negotiate. 

Mr Lalonde: What was the percentage? 

Mr Perri: Remember, when I call you and I say to 
you, “You owe this company X amount of dollars” — 
let’s say you owe them $28,000 — over the phone I 
could say, “Give us $14,000 and we’ll resolve it,” and 
most companies will write off the other $14,000 as a loss. 
Now I can negotiate with that company how much I want 
to collect the money for. So it all depends. But the point 
is, why as a worker do I have to negotiate for the money 
that’s owed to me? 

Mr Lalonde: I do understand your concern on this one 
because there is no cap on the percentage, except we 
guarantee 75%. But if there’s a settlement under the 
amount that is owed by the employer to the employee, 
we’re not talking of a percentage. 

Mr Perri: Yes, but you’re still eliminating the employ- 
er’s responsibility. I’m sorry. No matter how we talk, we 
still eliminate the employer’s responsibility. 

Mr Lalonde: What other avenue do you think the 
government should take to ensure that the employees are 
getting their fair share? 

Mr Perri: Strengthen the act, not dilute it. 

Mr Lalonde: The actual ones? 

Mr Perri: Everything. 

Mr Christopherson: Thank you for your presentation. 
You raised a question rhetorically, on page 3, stating that: 

“The worker is now facing the distinct possibility of 
losing the right to file both a civil complaint and an 
employment standards complaint. This is a right the 


workers of Ontario have possessed for many, many years. 
Why the change? Who benefits? Is this streamlining for 
the worker, the employer or the government?” 

Can I just press a little bit and ask what you think the 
answer to that question is, when you look at this? 

Mr Perri: It’s not the worker who’s going to benefit. 

Mr Christopherson: Why? 

Mr Perri: Because there are time restraints, the whole 
works. The only person who’s going to benefit, no matter 
what — and what really irks me the most is that if I 
don’t live up to my obligation to a contract, no matter if 
it’s verbal or not, I can get fired. If the employer does 
not live up to the obligation and there are moneys 
involved, I have to go to court and I have to pay my own 
fees now. On $100, how much does it cost to have a 
lawyer go in there for you? 

How many of you here can live for four years without 
a job if you’re fired without just cause? How many can? 
With today’s economy, where you can’t find a job, how 
long do you think you’re going to survive for four 
years — acase I think is on an average four years before 
you can get your job back if you can prove you were 
unjustly fired. How many here can survive? That’s the 
question. 

The most important issue here, we have 22% to 35% 
of the workforce in Ontario who are illiterate. There are 
facts from the federal government, from all provincial 
levels. These are the people who are going to be affected 
the most. 

You always want to know personal things. I didn’t 
learn about an act until I was injured at work. I didn’t 
know about the Employment Standards Act until I was 
30. Now you’re going to tell me students coming out of 
high school, where there are no programs in the schools 
at all that teach government law, even about the Small 
Claims Courts and everything — you’re going to tell me 
these kids that are coming into the workforce are going 
to know what they’re going to do and what they’re 
legally allowed under the law? Let’s get serious here, 
folks: They’re not. That’s the issue. 

We’re getting screwed as workers. The workers do not 
benefit from any of the amendments that you’ve put in 
here. The worker is suffering. I got hit in the 1970s with 
price controls. I got hit with the social contract. What 
have I done wrong as a worker? I contracted to work 40 
hours a week, and now you’re going to tell me to priva- 
tize and I have to negotiate for my same job five years 
from now and work at half the rate? What kind of 
standards are you talking about? Thank you. 

The Chair: Thank you, Mr Perri. 

Mr O’Toole: On a point of order, Mr Chair: I want a 
clarification, if I may through the Chair or through the 
clerk. There has been much discussion on the issue of the 
collection fee. It’s my understanding, and I'd like a 
clarification, under section 28 of the act, which defines 
“collector,” it’s clear to me that the director shall assign 
a fee or amount for the collection, which shall be 
added — 

Mr Christopherson: Point of order. 

Mr O’Toole: This point is not being completely 
understood by the public. 

Mr Christopherson: Point of order. 
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The Chair: We already have a point of order on the 
floor. 

Mr O’Toole: That amount is in excess, and that’s 
what I want the clarification on. The current proposals 
state, and the public should understand, that if the salaries 
and wages owed — 

Mr Christopherson: Point of order. He can’t go on 
forever. Come on, Chair, point of order. 

Mr O’Toole: I am on a point of order. Under section 
28, Mr Christopherson — 

The Chair: Mr O’Toole, what you’ve raised is not a 
point of order. 

Mr O’Toole: A point of information. 

The Chair: There’s no such thing. But we’ll ask the 
research staff to ensure that by tomorrow we have the 
answer to your question. 

Mr Christopherson: A further point of order then. 

The Chair: Yes, Mr Christopherson. 

Mr Christopherson: If you’re going to entertain a 
whole lot of questions on what we have here and what 
interpretations are, then I’d like to know how much time 
you’re going to allow for that and when it’ll happen, 
because I’ve got a whole lot I wouldn’t mind asking the 
government or the researcher. 

The Chair: Mr Christopherson, you’re far more 
experienced in sitting in committee than some of the 
newer members, and Mr O’Toole now knows that that 
sort of thing is not a point of order. Presumably those 
debates will be held when we do the clause-by-clause. 

Mr Christopherson: Mr O’Toole’s action is not what 
surprises me. It’s the ruling you made that you’re going 
to direct the research officer to respond to it. That’s my 
point of order. If you’re going to leave that direction in 
place, then I’ve got a whole lot of questions that I’d like 
to have the research officer look at and we’ll deal with in 
committee too. I’m suggesting to you the whole thing’s 
out of order. 

The Chair: It’s quite appropriate for you, in a written 
format, to send a request to the research assistant for 
clarification. 

Mr Christopherson: And you’re going to deal with it 
in committee time? 

The Chair: No. I don’t understand why you don’t 
understand I have told Mr O’Toole he did not have a 
point of order, period. 

Mr Christopherson: All right. Then I just need to be 
clear. You’re not giving time for that to be dealt with. 

The Chair: No. 

Mr Christopherson: You’re asking him that he 
write — 

The Chair: No, no, no. I said in writing. 

Mr Christopherson: He can write whatever he wants 
to anybody. That’s fine. 


SIMCOE AND DISTRICT LABOUR COUNCIL 


The Chair: That takes us to our last group, the Simcoe 
and District Labour Council. Good afternoon. Again, we 
have 15 minutes for you to use as you see fit, if you’d be 
kind enough to introduce yourselves for the Hansard 
reporter, please. 

Mr Herman Plas: Thank you for allowing us the 
opportunity to make this presentation on behalf of the 


Simcoe and District Labour Council on the propose 
amendments to the Employment Standards Act. At th 
point I want to recognize the work of Denise Earle, 
labour activist, for helping us prepare this presentation 

My name is Herman Plas. I’m the recording secretay 
for the Simcoe and District Labour Council. The Simec 
and District Labour Council has got a 40-year history « 
being active in the community and speaking on behalf « 
working people in the Simcoe area. I’ve been a labor 
activist for a number of years and I plan to continue { 
work for social and economic justice for working peopl: 

We believe that the proposed amendments to tk 
Employment Standards Act, Bill 49, will have a signif 
cant impact on all the people of Ontario, not just workin 
people. Specifically, we believe that lowering the employ. 
ment standards legislation will have a negative impact o 
workers and on people in general. : 
1630 
With the indulgence of this committee, I have invite: 
Ms Kim Shalay, a health care professional, to participat 
in this presentation. Kim has agreed to answer questior 
I will pose to her, following which I will make a brie 
closing summary. We welcome comments and questior 
from this committee following our presentation. | 

We hope to bring to light some of the changes thi 
have taken place in Kim’s workplace due to cuts i 
health care funding. We will also make the connectio 
between these funding cuts and the negative impact ¢ 
Bill 49 on the quality of care for older people living i 
nursing homes in this province. 7 

Kim, I want to thank you for volunteering to help m 
with this presentation. My first question to you is, hoy 
do we know each other and what is our relationship? 

Ms Kim Shalay: Yes, we know each other. I am you 
daughter and you are my father. I’m your younges 
daughter. 

Mr Plas: Right. You are right, we are father an 
daughter. Now that we’ve established that fact, let m:’ 
ask, for the benefit of this hearing, what do you do for. 
living, how long have you been doing this and why di 
you do this kind of work? 

Ms Shalay: I’m a registered health care aide and | 
work in an accredited nursing home in Simcoe, Ontaric’ 
I’ve been a registered health care aide for about fou 
years. I like my job. I like the people. I enjoy taking car 
of people and I am good at taking care of people. 

Mr Plas: Right. How has your job changed in the las 
year or so? 

Ms Shalay: We care for about 80 people in ou 
nursing home. Because of staff cutbacks, I do not have 
enough time to care for my patients the way I should bi 
able to. Because of staff cutbacks, I often have to dc 
things alone that should be done by two people, such a! 
lifting a patient. Because there is nobody to help me, toc 
often patients do not get the care they need. 

Mr Plas: How severe are the cuts in staffing and how 
has that affected you? 

Ms Shalay: In a 24-hour period there were 12 full- 
time staff and two part-time staff approximately, 112 
hours of nursing care per 24-hour day. This allowed us tc 
give the needed care to every patient and we were able tc 
do our job safely and efficiently. I used to work 40 to 45 


20 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-969 





jhours every two weeks as a part-timer. Now I work 20 to 
\24 hours every two weeks. Now we have eight full-time 
‘staff plus five part-time staff per day, for a total of 90 
hours of nursing care per 24-hour day. This is a reduction 


‘of more than 20% in hours of care given to patients in a 


‘chronic care facility. 


_ Mr Plas: How does the cut in staffing affect your 


patients, and what do you see as a result of these cut- 
‘backs? 

| Ms Shalay: The quality of care has gone down 
‘considerably, which is to be expected with the cuts in the 
hours worked. Too often patients are left on their own 
‘without prompt attention, sometimes with disastrous 
‘results. Patients will attempt to do things for themselves 
vand run the risk of injury. We had one patient who fell 
trying to transfer herself. She broke a hip and was taken 
over to the hospital. After a week in the hospital she 
died. Our patients are elderly people who need personal 
care, a listening ear, to be touched sometimes. Some 
patients have nobody in the outside world. The staff is 
‘the only human contact they have. I can make a real 
difference in the lives of some of these people by spend- 
ing just a little bit of time with them, but I don’t have the 
time any more. With the cutbacks, I have to rush to get 
everyone looked after. 

Mr Plas: How do these patients respond to these 
changes in care? 

Ms Shalay: Some patients understand what is going 
on. They know we are doing our best. Some patients 
complain to their families about the drop in care. Some 
patients are confused. They have even more trouble 
‘coping than before. These are the people who really 
suffer. They are the victims of these cutbacks. 

Mr Plas: Do you see a change in the kind of patient 
entering the nursing home? 


Ms Shalay: Yes. I notice the increase in the number of 


chronic care patients coming in. They seem to have 
stayed home as long as they possibly can and now 
they’re forced into a nursing home. They need an even 
greater level of care, adding to a greater workload for the 
nursing staff. 

Mr Plas: How will this kind of cost cutting affect your 
work with elderly people? 

Ms Shalay: We are told that cuts to health care 
spending will continue for some years to come. This will 
mean an even greater reduction in care. Already the level 
of care is not as good as it should be. Some of the most 


vulnerable members of our society — our parents and our 


grandparents — are the victims of this mean-spirited 
approach to debt reduction. 

As employment standards are affected by Bill 49 and 
health care employers are squeezed for funding, the result 
could be a further reduction in staffing. This would be 
disastrous for these patients — again. They will be the 
innocent victims of this government’s race to the bottom. 

I don’t think that Bill 49 is good for health care 
workers or for patients. It needs to be withdrawn. 

Mr Plas: Thanks, Kim, for letting us take a look at 
your workplace. 

In closing, it may appear that this presentation 
addresses health care cuts rather than the proposed 
amendments to the Employment Standards Act, Bill 49. 


However, I must point out that should the proposed 
amendments be effected, these changes will, without a 
doubt, further erode the quality of care to the elderly and 
ailing people of this province. It has been demonstrated 
in this instance that as the health care institutions in this 
province, both private and publicly operated, desperately 
try to maintain a level of care for their clients, staffing 
has been cut. 

Also, as Kim as attested to today, in the attempt to 
deal with these cuts, workers’ conditions of employment 
have already deteriorated. Their ability to earn a decent 
living is affected by the decrease in hours of employment 
available to them. Their own health and safety in the 
workplace is affected by the downsizing of staff. 

How will Bill 49 affect workers and others in Ontario? 
Allowing employers to negotiate minimum standards in 
the workplace lower than which currently exist will put 
additional pressures on workers already striving to make 
a decent living. As a result, as in the above instance, 
patients relying on our health care system will not receive 
the type of care to which they are entitled. Workers will 
have no choice but to perform their duties as best they 
can, not necessarily as best as they should be, in order to 
keep their jobs. Again, the patients will be the ones who 
suffer in the end. Is this fair? 

Limiting the time for claims and investigations against 
employers and, as well, limiting the amount workers can 
claim will further threaten workers’ job security. In this 
instance, health care workers will wonder if they can 
afford to report an injury that they may sustain as they 
try to do the work normally performed by two people. 
Many health care workers already rely on hours they 
hope to be able to pick up as a result of being hired on 
a part-time, on-call basis. Will their names suddenly be 
put at the bottom of the list if they complain about 
injuries caused by unsafe patient transfers? Will they 
attempt to perform their duties with injuries, thereby 
putting a patient at risk? 

Finally, if the changes as proposed in Bill 49 regarding 
enforcing and collecting workers’ claims are put into 
place, there is no doubt in our minds that the quality of 
life for all people in the province of Ontario will ulti- 
mately be destroyed. Perhaps those workers fortunate 
enough to enjoy the benefit of working in a unionized 
environment will receive some assistance in these areas; 
however, who will assist those workers who are not 
represented? 

The amendments as proposed in Bill 49 will most 
certainly cause lengthy delays in the processing of 
workers’ claims. How will these workers sustain them- 
selves and their families during a period of time when 
they may be unable to work? What purpose will it serve 
to give workers the option of taking their claims to a 
court proceeding, when they most likely will not be able 
to afford to exercise that right? Why should a worker 
ever be forced to pay a private collection agency a fee to 
collect what is rightfully theirs? 

Where is the government’s responsibility in all of this? 
We believe we should be able to rely on our elected 
representatives to ensure that the rights of workers in this 
province continue to be recognized. 
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Once again, we thank you for the opportunity to appear 
before you. 

The Chair: You’ ve left us about two minutes to divide 
between the three caucuses, so about 45 seconds each. 
We'll start this time with the official opposition. 

Mr Hoy: Thank you very much for your presentation. 
The monologue that you had together at the beginning 
was similar to what I have heard from others in the 
health care area — 

Mr Plas: This was a dialogue. 

Mr Hoy: — and I just want to say to you that they’re 
similar in nature. Patients who should maybe be requested 
to get up and walk for reasons of maybe a bad leg, but 
the nurse or the caregiver just doesn’t have time to go 
and do that. So they can’t walk perhaps as quickly, as 
well, and may be permanently damaged. I’ve heard this 
from health caregivers in all areas, including the hospi- 
tals, so you’re right, the cuts have been quite widespread 
and have the same effect, region to region, in health care. 
I appreciate your presentation today. 

Mr Christopherson: Thank you for your presentation. 
It’s nice to have just a little break in the usual style and 
have a little different approach. It was quite enjoyable 
and quite effective. 

I just want to ask you to embellish a bit on the notion 
you bring forward here that people who are entering the 
health care system will not receive as good care as they 
would otherwise, and not just because of the cuts in 
health care but they will be affected by the stress levels 
that are put upon workers. I’m assuming you’re also 
suggesting that stress would be increased even more by 
the knowledge that the minimum rights you have as a 
worker have been watered down as a result of Bill 49. 
Can you take a minute to expand on that? 

Ms Shalay: The residents that are coming in now, we 
don’t have as much time to spend with them on a one-to- 
one basis as we used to. There have been many times 
when I’ve had a resident come up to me crying because 
they just want someone to sit down and talk with them, 
just to spend time with them, but we haven’t got the time 
any more. We’ve been cut back to one and a half to two 
staff members per shift, and it’s dangerous to try to lift 
someone who’s supposed to be lifted with two people. 
Yes, we have a medi-lift, but still you’re supposed to 
have two people to operate that as well. We’ve only got 
One person operating it half the time. Then you get 
residents who fight with you. It’s difficult. It’s very hard. 

Mr Christopherson: Thank you for your presentation. 

Mr Plas: The only sure preventive measure against 
aging at this point is being run over by a streetcar or . 


some such measure. Otherwise, we’re all in the sam. 
boat, regardless of political stipe or economic condition 

Mr O'Toole: Thank you very much for a very, ver 
interesting presentation. It’s quite a unique bit of theatre 
Anyway, the fundamental changes of reform to long-tern 
Care are very important. The minister has allocated $10( 
million to long-term care, additional money. There’s ; 
changing strategy in that area which I think is current t 
the point you were making here today. 

Mr Plas: If I might interject, it doesn’t appear any 
where in Kim’s workplace. 

Mr O'Toole: I would get into a discussion there — 
but the collection fee is very important. You’re suggest 
ing that perhaps the employee — the intent of the ac 
under section 28 is very clear: “The director may 
authorize” the collection — “the collector to collec 
reasonable fees or reasonable disbursements or both from 
each person from whom the collector seeks to” — fron 
whom the collector is seeking the owing under the act — 

Mr Plas: Sir, if you have trouble reading it, I’m sure 
there’ll be a hell of a lot of trouble implementing it 
Again, as the previous presenter said, I’m entitled tc 
100%, not 75% or 25%. I’m entitled to all of it. 

Mr O'Toole: That’s exactly what the act Says. 

Mr Plas: If you can’t read it, I’m sure the — | 

The Chair: Sir, excuse me. Would you allow Mi 
O’Toole to finish his question, then you can respond. 

Mr O'Toole: I think that’s what the act is saying, sir, 
in all respect. It’s really saying in the next part that 
moneys that are attributable to wages, compensation, 
amounts paid in respect to every person owing under the 
act shall be paid to the person. So all the moneys are 
owed to the person who has the claim. 

Mr Plas: Are you going to take up your allotted time 
just to — or am I making the presentation to you? 

Mr O’Toole: Well, I’m trying to clarify — 

Mr Plas: Listen. This government has done absolutely 
nothing to show that it has any indication of being: 
friendly to workers — not only that they’re mean- 
spirited, they’re stupid, and they’re stupid for this rea-. 
son — 

The Chair: Okay, thank you. If you two care to carry 
on the debate after the meeting, that’s fine, but we have. 
run out of our allotted time. Thank you for making your 
presentation before us today. 

Mr Plas: Thank you. 

The Chair: With that, we’ve had all our presentations 
here today, so this committee stands recessed until 9 
o’clock tomorrow in Kitchener. Thank you all. 

The committee adjourned at 1645. 
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EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’ AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 


_ Employment Standards Act / Projet de loi 49, Loi visant 


4 améliorer la Loi sur les normes d’emploi. 

The Chair (Mr Steve Gilchrist): Good morning. I’d 
like to call the meeting to order and welcome everyone 
to the third day of hearings on Bill 49, An Act to 


_ improve the Employment Standards Act. I’m particularly 


pleased that Minister Witmer has been able to join us 


_ here this morning for our deliberations. 


BRANT COUNTY COMMUNITY LEGAL CLINIC 


The Chair: With that, I’d like to proceed to our first 
speaker, Brant County Community Legal Clinic. We have 
20 minutes for you today to divide as you see fit between 
presentation time or question and answer. 

Mr Ian Aitken: Thank you for the opportunity to 
speak this morning. My name is Ian Aitken and I work as 
a lawyer with Brant County Community Legal Clinic. 

One of the principles I think should be kept in mind in 
your deliberations is the concept of an honest day’s pay 
for an honest day’s work. The Employment Standards Act 
is in place, and the primary intent is to ensure that this 
fundamental principle is taken care of when people go 
out to work. It’s our view that any amendment to the act 
that makes it more difficult for an employee to obtain 
money that is owed to them under the act or that leads to 
the result that the employee receives less money than 
they are owed is against that principle of an honest day’s 
work for an honest day’s pay and is against the intent of 
the act. 

At our clinic, as in many of the clinics across the 
province, we provide advice and representation to 
individuals who often work at entry level wages or at 
minimum wage. One of the realities that our clients and 
we as counsel face every day is that these individuals 
have very, very few resources available to them to 
enforce their rights. They have very few resources 
available to them if for whatever reason they leave their 
employment or are forced to leave their employment. The 
reality, again, that we see every day is that loss of 
employment can be devastating to these individuals. 

The reality today in Ontario is that quitting employ- 
ment or being terminated from employment is devastat- 
ing. It can create economic catastrophe for many of our 


clients. The reality is, if someone is terminated or quits 
employment, they’ve obviously lost the income from the 
employment. They also face penalties under the Unem- 
ployment Insurance Act and they are often ineligible for 
even general welfare assistance. So leaving employment, 
quitting or being terminated today in Ontario can lead to 
homelessness, loss of basic shelter and certainly inability 
to meet basic needs. Over the last two weeks I have met 
clients who have come into my office and are in exactly 
that situation. 

Because of that reality, people who are working at a 
position where there are violations under the Employment 
Standards Act are put in a position where they are very, 
very hesitant to make complaints about any violations, 
the reality being that if they do make a complaint, they 
are concerned about being terminated. As I’ve mentioned, 
the consequences of being terminated are very devastat- 
ing. The result is that many of these clients will continue 
to work even though there may be violations under the 
act. There is always the option, after they leave employ- 
ment for whatever reason, whether they find another job 
or they’re laid off etc, that they can then make a com- 
plaint and recover moneys, wages, that are owing to 
them. 

The difficulty that we see with the restriction on 
recovering only six months of moneys is that individuals 
will be able to go back for a lesser period of time to 
recover any moneys that are owing to them under the 
Employment Standards Act. An individual could face a 
situation where they are working, there are violations 
under the act, and yet they continue to work for the 
income. They realize that the consequences of making a 
complaint may lead to a dismissal and they will be left in 
very difficult circumstances. For that primary reason, any 
reduction in the limitation in recovering moneys, certainly 
to six months, we feel is unacceptable. 

0910 

The other reality is that many of our clients, as ve 
mentioned, do not have ready resources available to 
pursue a civil claim. Civil claims can be costly. Many of 
our clients are often in a situation where they are strugg]- 
ing to meet their basic needs and it’s difficult sometimes 
to proceed with a civil claim when those immediate 
concerns are paramount. For that reason, the maximum of 
$10,000 available to be recovered and the restriction on 
filing the complaint under the act, or choosing between 
that and starting a civil claim, we feel would place our 
clients in some circumstances in a difficult position. 
Certainly in some circumstances our clients, employees, 
would be placed in a position where they would have to 
choose between those two avenues. The reality is that in 
some circumstances they would be forced, because of 
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their circumstances, to accept less money than they are 
owed. 

The two consequences of that would be, one, if the 
employee is not in a position to recover the full amount 
of what they are owed for violations under the act, the 
cost is shifted to the employee. That’s money they are not 
going to recover. And in some circumstances, because it’s 
not income in their hands, they could be placed in a 
situation where that shortfall would have to be made up 
by the public purse, whether it’s social assistance or 
whatever. 

It’s our position that the cost of any violations should 
be borne as much as possible by the employers. If there 
is a violation, the employers should be responsible for 
paying the moneys owed. There should not be a shift in 
those costs to employees; there should not be a shift to 
the public purse. 

For those reasons, the amendments that are proposed, 
specifically the six-month limit on recovery, reducing the 
maximum recoverable to $10,000, and the difficult 
restrictions and difficult choices that would have to be 
made as a consequence of choosing between filing a 
claim under the act or proceeding with a civil claim, 
should not be put into effect. 

It’s our feeling that if an individual goes out and does 
an honest day’s work, they should get an honest day’s 
pay. We feel the act provides some protection in circum- 
Stances where they do not get an honest day’s pay, and 
certainly for the working people in our province and the 
reality of their circumstances, it’s important to provide as 
much protection as possible. Any restrictions or reduc- 
tions in the remedies or the amount of money they can 
recover is against the interests of working people. If 
anything, there should be more investigations under the 
auspices of the act and there should be more enforcement 
and more collection. 

Mr Dwight Duncan (Windsor- Walkerville): Thank 
you for your presentation, Mr Aitken. One of the themes 
that comes up consistently is this notion of the reducing 
of standards, number one. But one of the things that 
concerns me is that the business community and others 
are looking for what they would term, I guess, a more 
efficient and better application of the law, and it strikes 
me that lowering the standards really doesn’t provide for 
greater efficiency. My question to you is, because you 
deal with cases continually, would it be your view that 
the vast majority of employers in your community are 
good employers and that the people you deal with and the 
people your clients deal with are in a minority? 

Mr Aitken: I can certainly speak from personal 
experience through my employment history and certainly 
from the contacts I’ve had in Brantford, and I’ve also had 
the opportunity of working in Kitchener and Toronto. I 
can’t disagree with the comment that most employers are 
good employers, but the issue for myself as an advocate 
and the issue for my clients is, what are the reme- 
dies when I run into an employer who is not good, who 
is not providing me with wages or benefits? 

Mr Duncan: Certainly, and that leads to my supple- 
mentary, and I asked this of a chamber of commerce 
group yesterday: Then why reduce the standards? 
Because it doesn’t affect most employers. What they’re 


doing affects a small minority of employers in terms oi 
enforcement of minimum standards. My experience witk 
this is, as an employer before, that the Employmeni 
Standards Act, of all pieces of labour legislation in terms 
of day-to-day business, is really one of the least intrusive 
statutes, and that if the agenda is one of enforcement, you 
can achieve efficiency without lowering standards. Would 
that be your view? ! 

Mr Aitken: I would agree with that, yes. 

Mr David Christopherson (Hamilton Centre): Thank 
you, Mr Aitken, for your presentation. First question, just 
so there’s absolutely no doubt: I’d like your comments on 
the fact that the minister continues to claim that there is 
no reduction in the minimum standards guaranteed to 
workers under Bill 49. Do you agree with that? 

Mr Aitken: I’ll respond in this way, sir. Certainly it’s 
my view that the reality in terms of our clients is that at 
the end of the day they will have less money in their 
pockets in certain circumstances, and it’s our view that if 
that money is owed to them by employers as a result of 
their “sweat equity,” they should receive that money. So 
clearly in that sense there’s a reduction in standards. _ 

Mr Christopherson: Well, the question would be very 
broad, it would be in any sense, because the minister and: 
certain members of the business community continue to 
suggest that there is no loss anywhere whatsoever, that 
there might be a shifting or a massaging, but that there’s’ 
no direct loss. We’ve made it very clear that our position | 
is that of course there is, there are rights and minimum | 
standards that have been dropped here, and at the end of ' 
the day workers have less protection than they had in the, 
existing bill. 

In the short time I have left I’d like to move to the. 
issue of the two years down to six months. Again, we 
hear from certain members of the business community | 
and the government that the employee has a responsibility 
to make a claim in a timely fashion. We’ve continued to. 
suggest that there are circumstances where workers don’t 
have that option of immediately making a claim for all . 
the reasons you’ve mentioned. We’ve heard that in 
Toronto and we’ve heard it in Hamilton. Could you just | 
expand on the kinds of circumstances where six months 
is not fair to employees because, given their personal 
circumstances, they cannot make a claim or may not be 
aware that their rights have been violated? 

0920 | 

Mr Aitken: It’s a fairly common occurrence and I. 
think I’ve tried to address that circumstance, but I have : 
had contact with employees who will contact the clinic 
and inquire as to their rights under employment stan- 
dards, sometimes to determine what those rights are, 
whether or not there may be a violation and what the 
remedies are. We respond and tell them what their | 
remedies are under the legislation and we advise them of 
how to proceed with a complaint. But as I’ve indicated, 
there is a concern on the street with employees that if 
they make a complaint, there is a possibility that the 
complaint will lead to difficulties in the workplace. This 
is the real world and people sometimes, believe it or not, 
end up losing their job or are terminated for reasons other 
than are appropriate. 
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_ Usually the response of the client is, “Can I make a 
complaint after I leave?” We advise them that yes, they 
can, and their rights are not prejudiced. But if there’s a 
reduction to a six-month period, that decision about when 
to make a complaint becomes more immediate and, as 
I’ve tried to point out, it can be very devastating. 
Hon Elizabeth Witmer (Minister of Labour): Mr 
Aitken, thank you very much for your presentation. 
Obviously our concern is that we collect as much money 
‘from the employer community, and as quickly, as poss- 
ible. What we’re attempting to do within the bill endea- 
-vours to do exactly that. 

_ You’ve expressed concern about employees coming 
forward and acknowledging and reporting violations. Do 
you not tell them that there is an anti-reprisal provision 
within the Employment Standards Act at the present 
time? Do you not tell them that the employment stan- 
dards program will investigate anonymous claims? Do 
_you not encourage them to report employers as quickly as 


possible when there are violations in order to ensure that 
other people within that workplace receive the appropriate 
protection? 

_ Mr Aitken: Yes. The reality of our clients’ situation 
often is that their immediate and primary concern is to 


ensure that they maintain their employment. The reality 


that we face and our clients face is that they are con- 
cerned about losing their employment. Yes, there are 
_teprisal provisions. Our clients are still concerned and, as 
I’ve pointed out, when they balance the opportunity and 

the protection under the act against the reality that if they 
_are terminated they will be very possibly without any 


income for a substantial period of time, the decision, 
although it can be difficult, is often to stay in employ- 


"ment, tough it out and try to obtain a remedy later. That 
is the reality we see and that our clients deal with. 
Certainly I appreciate there are provisions under the act 
_ for protection. 


Hon Mrs Witmer: Exactly, and I think you do have 


the responsibility to inform your clients. As far as the 
- six-month time line, as you know, that is very consistent 
with the majority of the provinces across Canada. Our 
"attempt is to ensure that violations of the act are reported 
as quickly as possible. You know that the longer we wait, 
the more difficult it is to obtain evidence, the more 
' difficult it is to get first-hand, accurate information from 


witnesses. What we want to do is make sure that 
employers who are violating the act are reported as 
quickly as possible and that people are compensated. 
That’s the reason for the reduction in the time line. As I 
indicated to you, it’s very consistent with other provinces. 

We are not happy that at the present time we are only 


- collecting about two thirds of all of the orders to pay. We 
want to make sure that we get the money into the hands 


of the most vulnerable employees in this province as 
quickly as possible. That’s the reason for the changes, 
and these changes will accomplish exactly that. 

Mr Aitken: I appreciate your comments. I disagree 
that this will be the effect of these amendments. 

Hon Mrs Witmer: Do you have a better solution as to 
how we can get more money into the hands of employees 
and how we can get more money from employers who 
are violating the act? 


Mr Aitken: As I mentioned in my presentation, the 
solution may be to put more resources in the hands of the 
people who are enforcing the legislation. How we can get 
more money into the hands of vulnerable people by 
reducing the amount of time that they can claim is 
beyond me. It strikes me as odd that reducing the right to 
get moneys will somehow get more money into their 
hands. The reality is that people will be faced with a 
choice where they have to make a decision after six 
months as opposed to two years. It would be easier in 
any type of enforcement situation to say, “Well, we’re 
not going to enforce for two years; we’re only going to 
enforce for six months.” It will make it easier, but it 
won’t put more moneys in the hands of vulnerable 
people. It just doesn’t make any sense. 

The Chair: Thank you, Mr Aitken. Unfortunately our 
time has expired, but I appreciate your taking the time to 
come before us and making a presentation here today. 

Mr Duncan: On a point of order, Mr Chair: Can I 
place a question with research counsel? 

The Chair: In writing, Mr Duncan. 

Mr Duncan: We have had contradictory — 

The Chair: That’s my ruling, Mr Duncan. Sorry, that’s 


my ruling. 

Mr Duncan: We have had contradictory evidence with 
respect — 

The Chair: Mr Duncan, excuse me. You’re out of 
order. 


Mr Duncan: — to other provinces. I think it needs to 
be asked because we’ve had contradictory evidence 
placed by — 

The Chair: Mr Duncan, you are out of order. 

Mr Duncan: We’ve had contradictory evidence — 

The Chair: Mr Duncan, what part of what I just said 
don’t you understand? 

Mr Duncan: — asking a question — 

The Chair: In writing, you may pose any question to 
the research assistant. 

Mr Duncan: I would like to pose it verbally because 
we’ve had contradictory evidence presented to this 
committee and I would like to raise it publicly so that 
people can know. A witness appeared before this commit- 
tee who contradicted the evidence that’s been presented 
on Monday with respect to Ontario relative to other 
jurisdictions on the minimum standards. That was the 
professor from Osgoode Hall law school, who’s an 
expert. I simply would like to place publicly a request 
that her response and the response of the minister be 
brought together for the committee so we can determine 
for ourselves which response is more accurate. It’s in the 
interests, I think, of public discussion and public debate. 

The Chair: You’ve placed your question, Mr Duncan. 

Mr Duncan: Thank you. 

The Chair: And you’re out of order. 


0930 





UNITED STEELWORKERS OF AMERICA, 
LOCAL 2859 


The Chair: We’ll move on to our next group, the 
United Steelworkers of America, Local 2859, Mr Bever- 
idge. Good morning. Thank you for joining us, and again 
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just a reminder that we have 20 minutes. You can divide 
it as you see fit between the presentation time and 
question-and-answer period. 

Mr John Beveridge: Thank you very much for allow- 
ing me the opportunity to speak before the forum. Hope- 
fully I’ll keep us on track and keep you on schedule. 

My name is John Beveridge. I’m the president of Local 
2859 of the United Steelworkers of America, which re- 
presents 500 hourly workers at a BMW facility in Cam- 
bridge, Ontario. It’s also a noteworthy point to mention 
that this employer employs an additional 800 salaried and 
non-unionized workers, and the Employment Standards 
Act affects both groups of employees equally. 

I’m also very active in the community. I sit on the 
board of directors for the Cambridge United Way. I’ve 
had various involvements with the community agencies, 
those that deal generally with the unemployed and the 
assistance of those unemployed, so I think I can speak to 
the issue of vulnerable people in Ontario with some 
personal experiences. 

I feel compelled to come before this committee and 
speak out on Bill 49 because I think it’s wrong for the 
workers of Ontario and it’s a regressive piece of legisla- 
tion that exposes those vulnerable people in the work- 
force. I’d like you to consider my comments and those of 
the other people who come before you today and make 
the necessary changes to do the right thing in Ontario. 

I'd like to suggest to you there was a reason originally 
for the act that’s presently in force. There were no 
common standards at one point in time in Ontario and 
people, as a result of the lack of common standards, were 
vulnerable and exposed to situations that legislators saw 
fit to correct. The importance of that act is fundamental 
in the labour relationship in Ontario. 

Section 3 of the bill, which I’d like to refer to, is the 
flexible standards. There’s an erosion of those common 
standards that each and every worker in Ontario enjoys. 
That’s the protection of hours of work, vacation pay, 
entitlement to severance pay and entitlement to public 
holidays. If you remove that or diminish that or if you 
make that flexible, that’s a regression for the workers of 
Ontario. Whether they’re unionized or non-unionized, 
they’re equally affected by those changes. 

With respect to unionized environments and the 
collective agreement situations that exist in those environ- 
ments, the Employment Standards Act will be imposed 
directly into those collective agreements and will be 
enforceable and investigated through the provisions of 
those collective agreements. Mainly, that’s the grievance 
and arbitration procedure. 

Through the grievance and arbitration procedure, it’s 
the union that bears the onus of the investigation and the 
carriage of the enforcement and likewise the costs 
associated with that. Presently unionized employees enjoy 
the powers and investigative abilities of the employment 
standards officers in the employment standards branch, 
and that will be downloaded to the unions with consider- 
able detriment, I might suggest, to the unions’ ability to 
function. It also leaves the unions exposed to fair repre- 
sentation claims on these issues that have never been 
exposed to the union before. 


I understand that on Monday the minister retracted 
certain sections of Bill 49. However, I’d like to speak to 
those proposals that have been retracted because I think 
they are still very active and they’ll come back through 
the employment standards review. That’s of major con-, 
cern to unionized workers, and particularly those union-. 
ized workers I represent here before you this morning. 

In the collective bargaining situation whereby you can 
bargain away certain rights it’s going to cause some 
major problems. A lot of times the collective bargaining 
process is somewhat of an adversarial process. My 
personal situation is that last year we had a labour dispute 
that lasted 21 days based on a proposal that the member- 
ship of the local union I represent was not prepared to 


accept. If you put yourself into a situation whereby those. 


rights and conditions we’ve enjoyed now become a 


question of bargaining proposals, I think it will only 


ramify those labour disputes and enhance that adversarial 
relationship. That’s not the relationship we wish to 


obtain. These are tough times, and we wish to work ina. 
coherent fashion with employers and retain exactly what 


we have today. 
I have a problem with the time limits, as the previous 


speaker has spoken towards, the six-month time limit for. 
making claims. I know a young Vietnamese gentlemen | 


who’s allowed me to use his story as long as I don’t use 
his name, for fear of reprisals with his present employer, 
as a matter of fact. That young gentleman came to this 


country as a refugee and was successful in obtaining | 
some employment in a small automotive manufacturing | 
facility in Cambridge. His English was very poor, his 
knowledge of the working ways of the land was very © 


poor and as a result of that his employer failed to provide | 
him with statutory holiday pay for a period of one year. | 


When he left that job and he discovered at that point in 
lime that in actual fact he’d been duped, he went to the 
employment standards branch and through the officer was 


successful in getting what he was legally entitled to. . 


Under these proposals, that situation wouldn’t exist 
because of the six-month rule; he’d only be entitled to | 
claim back to six months. This denies that individual, I | 


believe, what’s rightfully his. I think that’s wrong. 
These are the most vulnerable people in Ontario. These 
are the ones who need the maximum protection they can 


possibly get. You might say they have an avenue for civil _ 


litigation. Again, these are the most vulnerable people 
who don’t have the natural resources and who have been 


denied statutory rights and the moneys they’re owed | 
under the employment contract. I suggest to you that it’s — 


very difficult for them to proceed with a civil action and 
to be successful. 

Then, if it’s the involvement of a collection agency to 
collect those funds, the proposals in Bill 49 allow for a 
fee. Again they receive less than what they’re legally 
entitled to. I suggest that’s wrong. I don’t believe that’s 
the intent of any piece of legislation, when it’s intended 
to correct, to make it administratively easier to steal 
money from the most vulnerable people of Ontario 
through privatized collection agencies. I don’t believe 
that’s the answer. I believe that the answer is stronger 
enforcement of the act, more resources applied towards 
the enforcement and the collection of that rather than 
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/ exposing and condoning unscrupulous acts on the part of 
the employers. 
' The hard fact and the hard reality of this is that there 
/are unscrupulous employers out there and that these 
things will take place, and they need protection from 
-individuals the likes of yourselves. I cannot confer 
enough to you how important it is to protect these 
| individuals. Unionized workers have some protection 
| through collective bargaining and through the labour and 
, arbitration process. But that throws us into a black hole 
. likewise. If any of you have ever dealt with arbitrators, 
| and I’ve dealt with a few of them, jurisprudence for 
| arbitration matters doesn’t happen overnight. It takes a 
‘ long time for that to be established. In an area where the 
| employment standards officer already has great tools, has 
_ jurisprudence before him, you’ re throwing that in the area 
_ of an arbitrator who’s never, ever been exposed to that 
/ area before. That can only lead to labour disruptions. 
| That’s not the correct way to move on this. 
__ I see the contracting of the private collection agencies 
| as a download of the responsibility that the Ministry of 
Labour currently bears towards the employees, whether 
| unionized or non-unionized, in the province of Ontario. 
| That’s the responsibility; that’s what people expect from 
| their government: that their government is firmly behind 
_ the statutes that are in place and that the government will 
enforce to the fullest of its abilities and collect those 
moneys. The privatization of the collection of those 
moneys ensures that the full amount is never collected, 
_ based on the fee. 
0940 
' The Minister of Labour has just said to the last people 
_ who presented here that the goal is to collect the maxi- 
mum and to get the maximum amount of dollars into the 
hands of the vulnerable, and I agree with that, but this 
bill doesn’t do that. This bill reduces that to something 
- much less than the maximum and that’s not correct. 
_ That’s completely wrong. That goes to encourage unscru- 
- pulous employers because if you go through the collec- 
~ tion process and the negotiating process that’]l take place, 
something less than the full amount will be collected and 
that doesn’t help. People will be forced through the 
process and the length of time that it takes and the need 
for the dollars and the need for the immediate retention 
of those dollars will force people to accept substandard 
agreements, substandard settlements and encourage 
people to continue to break the minimum standards. I 
think the penalty should be severe and the penalty should 
be swift for those who break the Employment Standards 
Act. 

I know that the ministry still has the two-year provi- 
sion to investigate and the ministry has a two-year 
provision to collect moneys. If an employee pursues a 
claim of less than $10,000 through the ministry and seeks 
the ministry’s assistance on this, it could be potentially 
four years before any individual sees any money. I think 
that’s wrong. That’s very wrong. The minister has already 
claimed that the intent is to get the maximum amount of 
dollars in the hands of the vulnerable. Four years, | 
suggest to you, to somebody who’s just been six or seven 
months without an income is a long, hard row to hoe. 
That’s wrong and I think that has to be changed. 


I think the act makes those rights that each and every 
one of us has come to enjoy in the province very, very 
difficult to obtain through some of the avenues that I’ve 
just highlighted to you, and particularly the collection 
avenue and the nght to civil suits. 

I don’t believe that the contracting out or the 
privatization of this thing is the correct thing to do. I 
think additional resources into the hands of the employ- 
ment standards officer is the way to go to enforce the 
minimum standards that the Employment Standards Act 
should contain. 

Through my experiences in the labour movement I’ve 
met many individuals who will recall the times when 
there was no such thing as minimum standards and 
they’ll recall the times when things were very difficult, 
and I’m sure each and every one of you has listened to 
an elderly person say this to you. That’s exactly what 
we’re hoping to retain here. I don’t believe that old 
business people sit in a room somewhere and say: “Do 
you remember the times when it was easier to exploit 
your workers? Well, let’s get back to those times.” That’s 
what this bill does. This bill exposes those workers. I 
don’t believe that’s the type of province that we want and 
I don’t believe that’s the type of philosophy that we’d 
like to foster between management and their workers. A 
cooperative fashion is the thing that we’d like to have 
between workers and management. 

So I suggest to you very strongly that you have a look 
at what’s before you, that you hear the submissions very 
clearly and that you do the right thing, you protect the 
vulnerable people of Ontario and you change Bill 49. 
Thank you very much. 

The Chair: Thank you, Mr Beveridge. We have one 
and a half minutes per caucus. The questioning this time 
will commence with Mr Christopherson. 

Mr Christopherson: I’m sorry. What was the time, 
Chair? 

The Chair: One and a half minutes. 

Mr Christopherson: Thanks very much for your 
presentation, John. You’re going to probably hear the 
minister for the balance of the morning, certainly her 
government members have, talking about the fact that if 
they can collect half a loaf or two thirds of a loaf in 
terms of money owed to employees, they ought to 
consider themselves lucky and be grateful that they’re 
getting that much rather than accepting the fact that 100% 
should still be the goal. They will suggest to you that by 
going after collections through a private agency, they’re 
going to get more of those dollars. 

Do you think it’s fair to say that if the government 
were really concerned about making sure that employees 
didn’t get ripped off in terms of money they’re owed, 
particularly when there are bankruptcies, which is the 
majority of the money that doesn’t get collected, that they 
wouldn’t have gutted the employee wage protection plan 
in the first place which was there for that sole purpose? 

Mr Beveridge: I absolutely concur with you, Mr 
Christopherson, that the reduction from the $5,000 level 
to the $2,000 level seriously inhibited the ability of 
employees to get what they’re intended to, what they’re 
rightfully owed. I don’t think they’re interested in the 


R-976 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


21 AUGUST 1996 





protection and putting the moneys into employees’ 
pockets. 

Mr Christopherson: Would you also say that it’s the 
position of your local union that the government ought 
not to accept that 75% is okay, that it ought to be 100%? 
As we heard from the previous presenter, people want the 
money that they’re owed. The exact wording he used was 
“an honest day’s pay for an honest day’s work.” This is 
money they’re owed. It’s fair to say, I think, that if they 
don’t get that money, it’s been stolen from them and if 
you know where it’s coming from, there’s an obligation 
on the part of the government to ensure that money’s 
collected. Is that not why there are minimum standards in 
place, the workers’ bill of rights, the Employment 
Standards Act, in the first place? 

Mr Beveridge: That’s absolutely right, and I concur 
again. My local union believes very strongly in a fair 
day’s pay for a fair day’s work. We bargained towards 
that and that’s the philosophy that we do in fact work 
under. Anything less than 100% that’s owed to any 
individual is unacceptable. Absolutely correct. 

Mr John R. Baird (Nepean): Thank you very much, 
sir, for your presentation this morning. We appreciate the 
time you took to prepare it and to come and see us. 

I just want to clarify one point, that two thirds of 
orders now aren’t collected. We’re only collecting 25 
cents on the dollar on average, $16 million of $68 
million. We find that unacceptable. That’s not something 
that radically changed over the last year, though. That’s 
something I think that’s been an ongoing problem for 
successive governments and all parties, not a partisan 
level. 

During the previous government, they were only 
collecting 25 cents on the dollar. In 1993, the previous 
government disbanded the collections branch at the 
employment standards division, displacing 10 workers, 
Saying, “We’re not going to do that any more.” The 
regrettable notion is that the collections didn’t go down. 
Particularly in the long term they went down to about 
20% or 15%, but went up to 25% within a period of 
time. 

So I guess if I had a question, it would be : Are you 
satisfied with collecting 25 cents on the dollar and do you 
think we’ve got to do a few little amendments? If it was 
so easy to collect more just by putting more money into 
employment standards, why wouldn’t successive govern- 
ments, the Liberal government, the NDP government or 
the Conservative government just do that if it was just a 
matter of putting more money? 

Our feeling is that we’ve got to bring some major 
changes in to do better because we’re not satisfied with 
25 cents on the dollar. We’re not satisfied with two thirds 
of orders not being collected. We think we’ve got to do 
something really big to shake things up to ensure that we 
do a better job for workers. 

Our goal is 100%. We want to see every dollar owed 
to every worker returned to them and we’re going to 
work towards that goal and we can certainly do better 
than 25 cents on the dollar, I can tell you that, and I’m 
ashamed to admit that it’s only 25 cents on the dollar. 

Mr Beveridge: I find myself agreeing with you with 
respect to less than 100% is unacceptable and that 25 


cents on the dollar is an unacceptable level of recovery. 
There’s no question about it. | 

I disagree with you, however, that the remedy is 
throwing just more money at the situation. I understand. 
that your government’s involved in fiscal restraint in all, 
areas that the government’s involved in, but the abilities. 
and the powers of the employment standards officers to 
enforce and to collect and expedite are the things that this 
government should be looking at towards this bill. It. 
shouldn’t be looking at private collection agencies and 
less than 100% being acceptable. That’s exactly what Bill 
49 does and I disagree with Bill 49 based on that. 

But I do agree with you based on the 25% of the 
claims and less than 100% is acceptable. I think the 
standards should be the enforcement officer is the one. 
with the powers and the abilities. So if you’re going to 
change the bill to reflect what you’ve said, then change 
the act to reflect the increased powers of enforcement and 
collection for the employment standards branch. 

Mr Duncan: On Monday, the government was sug- | 
gesting that in fact the real problem or a major part of the. 
problem with respect to collections is the placement of 
wages relative to bankruptcy. On Monday they were 
saying that in fact it’s the federal government’s fault for . 
not looking at that. Would you concur that a lot of the | 
wages that do go uncollected are a result of bankrupt 
employers and employers who just close shop and it’s not 
enforced at the federal level? | 

Mr Beveridge: The majority of the information that | 
I’ve seen on this subject clearly states that the biggest | 
portion is as a result of the bankruptcies and the inabil- 
ities to collect, particularly when the labour individual — 
doesn’t rate as a preferred creditor. 

Mr Duncan: If I can, just by way of supplementary, © 


a government that’s cut 45 employment standards officers — 


and 26.6% of its enforcement budget in that branch in its 
operation without a business plan, do you think that 


makes sense if they tell you, on the one hand, they want © 
to increase and, on the other hand, they’re taking away | 


resources? 


Mr Beveridge: It makes absolutely no sense and 
they’re talking out of both sides of their face as a matter | 


of fact. 

The Chair: Thank you, Mr Beveridge for appearing 
before us here this morning. We appreciate it. 

Mr Beveridge: Thank you. 


0950 


CHAMBER OF COMMERCE 
OF KITCHENER-WATERLOO 


The Chair: Next up will be the Chamber of Com- 
merce of Kitchener-Waterloo. Good morning. Welcome 


to the committee. We have again 20 minutes for you to | 
divide as you see fit and I wonder if you’d be kind | 
enough to introduce yourselves for our Hansard reporter, _ 


please. 


Miss Rosemary Rowntree: My name is Rosemary — 


Rowntree. 

Mr Jim Berner: My name is Jim Berner. I’m the 
chairman of the labour subcommittee for the federal and 
provincial affairs committee of the chamber of commerce. 
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| Miss Rowntree: Mr Chairman, Minister and commit- 
‘tee members, the chamber is appreciative of the oppor- 
‘tunity to make this presentation to you and submit our 
report. Thank you for inviting us to this important forum. 

Like Mr Beveridge, to a person the chamber of 
‘commerce is committed to ensuring that we have an 
Employment Standards Act that is fair and just for both 
;employer and employees. We want to see this act evolve, 
as it should naturally, into a win-win situation. 

_ Throughout the report and our presentation, we’ve 
‘adhered to the assumption that the changes in phase 1 are 
strictly administrative and that they’re for clarification 
purposes. We understand that phase 2 yet to come, and 
‘there will likely be discussions yet on that, will be more 
substantive issues dealing perhaps with benefit levels or 
tradeoffs and negotiations. So our comments today are 
based on the administrative issues as we understand them 
being presented. 

_ J’ll briefly outline five of the main changes that we see 
that we quite agree with and then Jim Berner will go over 
_a couple of the prime concerns that we have with the 
proposed changes. 

First of all, as an overview a general comment: We 
quite agree with the need for change and the three stated 
objectives in phase 1 that Bill 49 has. We don’t want to 
see benefit level changes. We’d like to see the clarifica- 
‘tion and we see the objectives being met through this 

proposal. 

The five areas that we are quite in agreement and want 
to comment on are the limitation periods, the claims 
amounts, the choice of procedure, the collections and the 

access to electronic records. 

In the limitations period there are two aspects here: 
First, we quite agree with the proposal to limit the 
entitlement period to recover money under the act to six 
months instead of two years. We see this putting the onus 
on the complainant to move in a timely fashion and we’re 
concerned that delays will often result in longer and more 
difficult investigations, therefore more cost as well. 

The second angle to the limitations period is the time 
change from 15 days for an appeal to 45. We see this as 
allowing cooler heads to prevail, to putting judgement 
into the appeals rather than emotions and easing that fran- 
tic scramble for everybody to get their act together within 
a very short period of time. We also see that this change 
in appeal days and the accompanying opportunity for 
legal advice will lead to a reduction in unnecessary 
appeals. 

Under the claims amount, we quite agree with the 
proposed maximum of $10,000 per order and see no 
significant harm to individuals who wish to claim beyond 
that point. 

We are particularly pleased with the choice of pro- 
cedure, that claimants must go either through the court 
system or the employment standards system. We see this 
eliminating the possibility of duplicate and simultaneous 
claims. The multiple forums that individuals and 
employers must go through is costly and we see a 
reduction cost there in both the private and public purses. 
We see the workload also on the court system and the 
employment standards system being reduced through this 
measure. 


In addition, we have known occasions where simulta- 
neous complaints are made to the court and the employ- 
ment standards system and a whiplash effect comes into 
play where one decision or one proposed decision may be 
played off against the other. 

The collections being proposed to be put over to 
specialists is particularly interesting to us. We’d like to 
see the employment standards officers doing what they do 
best: investigation and enforcement. We’d like to see the 
collections put in the hands of specialists. 

Finally, on the access to electronic records, we’ve no 
problem with that. We want to make sure, though, that 
the government puts in place some kind of a method to 
ensure that those records that are revealed are pertaining 
to the complainants only and that the privacy of the 
parties is protected. 

Now Jim will address the two concerns we have with 
some of the changes. 

Mr Berner: We have primarily two concerns, the first 
being that we take issue a bit with the two-stage perform- 
ance and, second, the powers given to the arbitrator in 
union settings. 

The two-stage reform: We don’t quite understand the 
need to introduce change in a two-step process. We 
thought it would be better to have the presentation in one 
complete package. However, it has been decided to do 
the two-stage reform and so be it. 

Arbitrator jurisdiction: On this issue we have numerous 
questions that are left unanswered in the proposed 
changes, such as: What is the arbitrator’s role, who are 
the arbitrators and is there a list of approved arbitrators 
such as the list approved by the office of arbitration 
through the Ministry of Labour? Does the government 
envision an arbitrator in the same way as the labour act 
sees a settlement officer? What is the method of appoint- 
ment? Are the arbitrators approved by the involved 
parties or are they appointed by the government? Also, 
we'd like to have a process to appeal or review an 
arbitrator’s decision clarified. 

We posed these questions to highlight the ambiguities 
of this position. The competency of the arbitrators hangs 
on the answers and hence the issue of the arbitrators’ 
powers must be re-examined. 

The concept of a mediator is preferable to an arbitrator 
as it exudes an image of win-win and helps to eliminate 
the confrontational posture that may be prevalent in the 
grievance procedures. This area needs considerable 
clarification. 

In conclusion, we support your proposals and the 
change to the act and recommend only minor clarifica- 
tions to improve it, being Bill 49. We do find it curious 
that the government wishes to divide the administrative 
and substantive issues into two phases, however. We 
respectfully submit our report. 

The Chair: Thank you very much for your comments. 
That leaves us three and a half minutes per caucus. First 
up this round will be the government. Minister. 

Hon Mrs Witmer: Thank you very much for your 
presentation. We certainly appreciate the effort that you 
have put into this. 

I guess I’d like to deal with your concerns and your 
concern that we’ve done this in two stages. As has been 
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indicated, the initial stage is primarily to deal with 
efficiency in administration and certainly to encourage 
collection. As we’ve indicated, we want to get more 
money into the hands of the employees much more 
quickly. We then feel it would be appropriate to do a 
complete review of the act, and obviously all of the in- 
formation that we’re going to be acquiring over the next 
three weeks is going to be very beneficial. It’s going to 
help us to prepare the discussion paper and that’s why 
we're doing it in two stages. We feel that the changes 
that are being proposed right now can be dealt with quite 
quickly and they certainly will enhance the administration 
and the efficiency of the act. So that is the reason for 
that. 

You’ ve expressed some concern as well about arbitra- 
tors. You’ve raised some issues here, but what is it that 
you are specifically concerned about in this area? 

Mr Berner: We’re concerned that they might have 
powers that they shouldn’t have. In other words, they’re 
given all the powers of an officer of the Employment 
Standards Act and I’m not so sure that they should be in 
that position. They should be more in an arbitrator’s 
position, like not — how can I put it — not so much 
investigating etc. We prefer a mediator to mediate the 
dispute rather than going ahead and making judgements 
that should be the judgement of the officers of the 
ministry. 

Hon Mrs Witmer: Okay. I guess that being the case, 
and obviously you would be most supportive of the new 
powers that we’ve actually given to the employment 
standards officer, and that is, we have given the officers 
the power to mediate and resolve disputes between the 
employers and the employees without a lengthy and very 
extensive investigation. So this is certainly an attempt on 
our part to again ensure that we build a strong relation- 
ship between employer and employees and we feel that 
when parties have this opportunity to resolve issues, they 
are more committed to the outcomes. I guess that’s the 
approach, that you would prefer mediation then. 

Mr Berner: Yes. 

1000 

Mr Duncan: First of all, with respect to the two-stage 
process we concur with you and feel that everything 
should have been done in one package. We said that in 
the second reading debate in the Legislature. 

Two, with respect to the issue of arbitrators some of 
the changes that they have made, I think we are support- 
ive of around the ability of an employment standards 
officer to mediate, for instance. 

I guess again the question I have, and I’ve placed this 
to other chambers and other business representatives, is, 
most of your members, at least the members of chambers 
that I know, never have to worry about these things. They 
really don’t. They pay their employees. It’s really, 
relatively speaking, a small number and there’s a very 
real concern that whether or not it was deliberately 
intended, the fact is, and there’s been evidence day after 
day now, that minimum standards in Ontario — the 
limitation periods, the entitlements, the restriction on 
recovery — really do leave those most vulnerable 
workers in Ontario more vulnerable than they were. 

Would you concur that those minimums for the vast 
majority of your employers, and I am one who was and 


have operated under this statute, aren’t going to be. 
affected by those statutes and that in fact I don’t think 
anybody would disagree with the notion of improving 
how we enforce an act, but that we don’t have to reduce. 
minimum standards to do that? | 

Mr Berner: | don’t think it’s the intention of the 
government to reduce the standards. According to the 
material that we reviewed, it said the primary concem 
was the protection — | 

Mr Duncan: Sure, sure. But there’s been ample 
testimony — for instance, say somebody is owed $20,000 
and it may be a small number, isn’t this statute designed 
to protect that small number in these clauses? 

Mr Berner: Quite likely, but I think you’ll find too 


that people who are after the $20,000 are not the most. 
vulnerable. If they need $20,000, they’re making a good. 


buck to start with. 

Mr Duncan: With all due respect — 

Mr Berner: Is somebody going to hold back a year’s 
wages on them? 


Mr Duncan: With all due respect, if you’re owed a) 


year and a half’s wages and it’s $20,000, that’s not a 


good buck. It’s probably below minimum wage. So I 
think those people are vulnerable. I guess what I’m 


concerned — 

Mr Berner: Yes, but the $20,000 is the award, it’s not 
their salary. Their salary’s a certain amount and 

Mr Duncan: It’s what they’re owed. 

Mr Berner: Yes. 

Mr Duncan: It’s what they earned. 

Mr Berner: Which would be what, time and a half 
would be — 
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Mr Duncan: Then you don’t think that restriction is a 
limitation? The government in its own bill calls it a. 
restriction on recovery of money. So the chamber of. 


commerce here doesn’t see that as a restriction? 
Mr Berner: It’s a restriction, I believe, on the employ- 


ment standards officer’s right to make a ruling. They can | 


still go through the courts and recover — 


Mr Duncan: But the argument that’s been put is that | 
that’s more costly. Frankly, it may cost society more. We 


may not see a savings. Courts are very expensive; 
lawyers are very expensive. In fact what the government 
may be doing is penny wise and pound foolish. That is, 


you save a little bit here, but now even assuming a_ 


worker can access the courts, and there’s an issue around 
accessibility of the courts, even if you can access the 
courts, maybe that’s not the most efficient way of 
resolving these things. 

This is part of the contradiction that we see. On the 
one hand, we want to give employment standards officers 
the ability to mediate, but on the other hand we want to 
further backlog the courts. In our view, there’s a mixed 


message there. What we would like to see, and we agree — 


with you, is a complete review of the act in its entirety. 
We think that you can find administrative efficiencies 
without penalizing or without making people more 


vulnerable. The evidence to date right in the govern- | 


ment’s own bill: restrictions. 

Mr Berner: I’m not sure it’s doing any harm. As a 
matter of fact I think it will improve the administration, 
which is what you want. It’ll make the act more under- 
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standable, which is what we want, as well as the workers 
/ should know their nights and their ability to take whatever 
/action they have to, and to make the act more under- 
standable will certainly bring that along. 

Mr Christopherson: I find it encouraging, fascinating 

/and helpful that you believe that this should be done in 
one step as opposed to two. Certainly we’ve been calling 
‘for that, the opposition parties. Certainly everybody who 
represents workers that have been impacted and are 
‘losing rights under this bill believes that it ought to be 
_done in one review. 
_ The minister hasn’t listened to those arguments. Maybe 
she will listen to the chamber of commerce in her own 
‘backyard. We can only hope. She’s pulled back already 
_part of the bill. It wouldn’t take that much more to pull 
' back the rest, cancel the hearings and get on with doing 
a proper public review of the entire bill, so that we know 
what the agenda is, both public and hidden. We’ll wait 
and see whether she’s listening any more to you than she 
has to us. 

I would also like to raise the issue of your statement 
that you do not want to see changes to the minimum 
standards for workers. I just have some difficulty under- 
standing how you can believe that Bill 49 doesn’t take 

away rights of workers, because I’m hearing you say that 
if you did believe that, then you wouldn’t support the 
bill — at least that’s the conclusion I’m drawing. 

You’ve heard this morning if you were here earlier, 

and certainly we’ve heard in Toronto and in Hamilton, 

circumstances, evidence from experts, people with 
_ firsthand knowledge in the field, that there are individuals 
who fear for their jobs and their job security in terms of 
making any claims against employers, and reducing their 
ability to claim from two years to six months denies them 
the opportunity when they leave that employment, which 
is when most of those claims are made, because no 
longer is the threat over them — the threat’s not there 
any more; they’ve left or been fired — they are then 
denied the right to claim for a year and a half of theft. 
It’s theft. If there’s money that’s owed you, sir, you 
expect it all back. If I take something from you, you want 
it back. I really have trouble understanding how you 
don’t think a vulnerable employee has lost some rights. 

Mr Berner: He hasn’t lost the right. He can go after 
the employer. It’s just that he has to do it more quickly 
than he had before. He can’t sit on his can and just wait 
and mull it over in his mind. As we’ve said, the longer 
you stretch this out, the longer it takes to get the informa- 
tion. The investigation and carrying through of the whole 
operation would be far more costly and to no avail. He’s 
got six months to do something. 

Mr Christopherson: I think the problem is that you 
characterize it as — I wrote it down — you said “sitting 
on his can and mulling it over.” That may be a circum- 
stance that exists, but the evidence we’ ve heard is of a lot 
of vulnerable people, many of them are new Canadians, 
visible minorities, a lot of women, who are terrified. 
These are not people who are sitting back saying, “What 
kind of little legal games can I play with my employer?” 
They’re terrified for their jobs, and the only reason they 
need the two years to go back is because we know that 
most of those claims are made after they leave their 


employment, because then the threat has gone. Do you 
not appreciate that that’s the circumstance some workers 
are in, sir? 

Mr Berner: Certainly. They would have left the 
employment in six months as well. The six-month limit 
you’re unemployed, the two-year limit you’re still 
unemployed. You were saying that they need the two 
years because they’re unemployed. Well, they’re unem- 
ployed at six months too. 

The Chair: Thank you, Mr Christopherson, and thank 
you both for taking the time to appear before us today. 
We appreciate your presentation. 

I don’t believe the clerk has been able to identify — is 
there someone from the Central and Western District 
CUPE Council here today? No one. No show. 
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STRATFORD AND DISTRICT 
LABOUR COUNCIL 


The Chair: How about the Stratford and District 
Labour Council? Good morning. Just a reminder, we have 
20 minutes for you to make your presentation this 
morning, and it’s up to you to divide that as you see fit 
between presentation time and questions and answers. 

Ms Christine Greason: I want to thank the committee 
for giving the Stratford and District Labour Council the 
opportunity to present our views regarding this legislation 
on behalf of the 4,000-plus organized members and on 
behalf of the unorganized workers who don’t have a 
voice. It’s imperative that this committee know that we 
speak for all workers. I want to point this out because of 
the numerous calls that I get from workers in workplaces 
that do not have a collective voice. These people want to 
know how to get what is owing to them and what to do 
about unfair employers. I tell them that they need to go 
to the Ministry of Labour and get the employment 
standards division. It’s hard to tell these people that I 
cannot fight on their behalf; I can only direct them. I’m 
saddened to see this kind of legislation that will make life 
and access even more intolerable for unorganized 
workers. 

First, I want to say that I am very disturbed that this 
government would introduce this type of legislation 
without the prior input from the very people on whom it 
will have the most impact. Why would a government 
issue legislative changes without the slightest idea of 
what these workers will endure? I think you have to be 
in their place. 

It is obvious that these are not just housekeeping 
changes that the minister would like us to believe. These 
changes will have a drastic and lasting effect on the 
workers that end up with unjust and unfair employers. 
What is really needed is to make changes to legislation 
that are tougher, improvements and better limitations so 
workers would not have to bear the brunt of the unjust 
employer. Instead, this government sees fit to loosen 
regulations and put the responsibility on workers instead 
of where they should be. This is not progression but 
regression. 

Some facts on Bill 49: 

Under Bill 49, employees will have six months to 
make a complaint instead of the two years. This means 
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that the ministry will only have to investigate back six 
months from the date of the complaint, rather than the 
two-year period, although this bill does allow, if there is 
proof of recurring violations or if the employer has 
violated several employees, to do an investigation and 
order back pay for up to a year. 

The Ontario legal aid plan does not cover employment- 
related cases, and very few legal clinics will assist with 
employment-related cases. Workers who can’t afford a 
lawyer will have to let their employer get away without 
paying their just wage or pay for work. I think my 
computer ate part of this one section. 

The extension for appeal in an employment standards 
officer’s decision is increased to 45 days from 15 days, 
which means an increase in the wait for workers to be 
without money. 

Many workers endure hardships from their employers, 
especially in the areas of high unemployment. They 
cannot just tell an employer to take this job and shove it. 
Employers know that they have the upper hand in these 
periods of high unemployment and they know that 
employees are intimidated and will not take the chance of 
being fired, so it is put up and shut up or get out. This is 
the worst form of employer intimidation that is being 
enshrined by government. 

Just for an example, a woman I worked with was 
making a good average wage of $15 an hour until she 
was laid off. She searched for over a year for a job of 
any sort. She cleaned houses and she looked after infirm 
patients. She also worked making French fries just to 
make ends meet. This woman was educated also. She was 
a registered practical nurse. She had taken numerous 
courses to upgrade her skills and she had taken courses 
on how to start your own business and courses on 
marketing and computers. 

I want to tell you that she is now working for $8.25 an 
hour, and this job is on the afternoon shift and there is no 
shift premium. They work 10 hours a day and don’t get 
Overtime until they have worked 44 hours. The men in 
this workplace get $2 an hour more, even though their 
jobs are not as skilled and less responsible. To top it all 
off, the employer sent around a letter to the employees 
thanking them for making $120,000 more than was 
predicted with fewer hours worked, yet these people 
weren't even offered a dime, not even a thought of 
sharing in the good fortune that their labour made for 
their employer. This is the kind of thing that is going on 
in the real world and not in the world of common sense. 

Just to elaborate on that point, when they discussed 
about going to the employer — I didn’t have an oppor: 
tunity to write all this in — about getting a raise or even 
a shift premium, because there are only certain people on 
the shift, four people on the shift and left with the 
responsibility, the people are afraid to say anything 
because of fear of losing their jobs, so they won’t even 
go and talk about getting a raise or even getting a share 
of what they’re making for the employer. 

Putting a cap on the money that is owed to 
employees —I guess the government hasn’t indicated 
what the minimum standard will be yet, when I wrote this 
anyway — is a gift for the employers and punishment on 
the employees that make these employers rich off the 


backs of unorganized workers, as I pointed out previous- 
ly, and of the most vulnerable in our society. 

With this legislation, it is obvious that there are fewer 
options for workers when the ministry will not enforce 
the act in situations where they deem the violations may, 
be resolved by other means. It seems this ministry is 
trying to reduce the number of workers who can to claim 
their rights under the Employment Standards Act. This 
legislation is forcing employees to either make a claim 
with the ESA or take their employer to court, but they 
cannot do both. I don’t think that our law has ever 
allowed anyone to force an employer to pay twice for the 
same crime. This is going to be devastating to people 
who don’t understand and end up losing everything and 


the employer wins again. This reminds me of sweatshops. 


in the El Paso area, only because I had an opportunity to 


go there and talk to some of the women who work in. 


those sweatshops. 
The fly-by-night employers leave without paying their 
employees, and the employees end up having to look for 


and force their employer to pay their wages. These. 


employees have to find their employer and get the law to 
get after them. It is this kind of climate we are creating 
in the province of Ontario. 


The use of private collection agencies will increase the 


unstable climate that is being created by this legislation. 
The employees will be pressured to accept low settle- 
ments in order for the agency to get its share of the 
purse. There is no guarantee that contracting out collec- 


tions to the private sector will be more effective and less | 


costly. 


Employment standards provide the basic floor for: 


wages and working conditions for most working people 


in Ontario. Non-organized workers have come to the. 


realization that the Employment Standards Act is weak 
and has numerous exclusions and loopholes that come to 
benefit the employer, and the employee can suffer the 


burden. Employers have found it quite easy to violate and. 


steal from the workers who make profits for them. They 


know that only a few employees have the courage to 


lodge complaints. There are few workers who know what 
rights they have and how to access these rights. 

Over 90% of complaints filed with the employment 
practices branch are by workers who no longer work for 
that employer. The ministry offers no protection for the 


worker against being fired for trying to enforce the law. — 


These workers only get help to collect their termination 
pay. They don’t get reinstatement. 

It is estimated that one in three employers violates the 
basic employment standards, and these violations are 
widespread and conscious actions of the employer. 

These cutbacks to the Employment Standards Act and 
the changes to other legislation under Labour Minister 
Witmer are to save money in the operation of the Minis- 


try of Labour in order to finance the Tories’ tax break to 


the rich. 
If this government wanted to make genuine improve- 
ments to the Employment Standards Act, they would 


make it easier for workers to attain their rights under the | 


act in a timely manner without the threat and fear of 
being fired, rather than making it harder by limiting the 


times for claims and limiting the amount that can be 


collected through an employment standards claim. 
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It is time in the province of Ontario to make progress- 
ive moves for the workers and not just the employers. 
The direction of this legislation takes us backwards. Is 
this the legacy that this government wants to leave for the 
children of tomorrow, that it’s okay for the employers to 
make a profit at any cost, the American style of survival, 
everyone for themselves? These are not the kinds of 
workplaces and employers that I think the young people 
of today want to endure. 

The key issues are very substantial changes, and this 
government should think again about housecleaning. 

Forcing workers to choose between their jobs and their 
rights gives the green light for laying off staff of the 
employment practices branch; wipes out the floor of basic 
workers’ rights for both non-union and union workers; 


‘ caps the amount a worker can claim against an employer 


to $10,000; sets an unannounced minimum amount a 


_ worker can claim; shortens the period that a worker can 


complain and leaves the ministry’s slow time limit 


‘ untouched; tells poor and low-income workers to go to 


work where there is no legal aid plan available to pay for 
a lawyer, and gives private collection agencies the power 


to negotiate a settlement which could be lower than 


minimum standards. 

In closing, I would hope that with all of the informa- 
tion and the arguments that are being presented, this 
government will stop this attack on the poor and vulner- 
able people of this province and begin to make positive 
changes for the voters who had the confidence to elect 
them. These changes are not a positive sign for the 


economy of Ontario. Thank you. 


The Chair: Thank you, Ms Greason, and that has left 


| us just under three minutes per caucus. In this round, the 
_ official opposition will be the first to ask questions. 


Mr Duncan: Thank you very much for your presenta- 
tion. I do want to explore with you the very last sentence. 
You said “begin to make positive changes.” Unions and 
workers’ representatives have historically advocated that 
the act is not well enforced and has not been particularly 
effective as a statute, and I think worker representatives 
have also historically advocated for a rewrite of the act in 
that sense. What sorts of changes would you envision that 
might make the act or some successor act more effective 
at protecting vulnerable workers, number one, and 
number two, recognizing that there are limited resources 
available to governments today to do that? 

1020 

Ms Greason: | think that rather than going backwards 
with legislation that protects working people, there should 
be more emphasis put on the enforcement of what is 
already in place, therefore entitling employees who work 
in workplaces with unscrupulous employers to an oppor- 
tunity to get what’s owing to them, because money paid 
to workers is money being spent in the economy as far as 
I can see. Your second question was? 

Mr Duncan: Just to perhaps rephrase it, the act, in my 
view, has not been well enforced. 

Ms Greason: No. 

Mr Duncan: It has not, in my view, been particularly 
good at protecting vulnerable employees. I guess the 
question all of us have to ask ourselves, particularly 
people who represent workers and who speak on behalf 


of more vulnerable workers, is, what alternatives would 
we offer to the government? My experience has been that 
more officers don’t necessarily translate to better enforce- 
ment, that there have to be some regulatory changes both 
at the federal and provincial level to do that. Do you 
have any specific ideas along that line? 

Ms Greason: Maybe the government needs to take a 
stronger look at making sure that employers know that in 
the province of Ontario unscrupulous attitudes by 
employers towards workers will not be tolerated and that 
maybe a fine or a levy be implemented. 

I know that even though a lot of the money that’s still 
owed is probably from employers who flee or have gone 
bankrupt or what not, and is probably not traceable in 
some aspects, where those employees are going to be left 
to the welfare rolls, probably most of them, because of 
situations like that, that employers need to understand 
that they have an obligation if they’re going to provide 
work in the communities, that they provide decent wages 
and that they make sure that they pay those wages, that 
they don’t try and rob from some of those people that 
they are. 

Mr Christopherson: Thank you, Ms Greason, for your 
presentation. I just want to note that I think that’s prob- 
ably the most succinct encapsulation of everything that’s 
going on that I’ve seen yet. You’ve done an excellent job 
of boiling it down and making it very clear. 

I want to go back to an issue I raised with the previous 
presenters. The government still insists that the move 
from two years in terms of a claim period to six months 
is meant to improve things and improve the turnaround 
time, and we’ve heard that thought supported by the 
chamber of commerce and, in fact, the presenter said it 
would prevent people from sitting around on their cans 
and mulling things over. 

We heard yesterday in Hamilton from OPSEU Local 
546, which is the employment standards officers’ union 
representative, who said the following: 

“The Ministry of Labour stated in the Expenditure 
Reduction Strategy Report 1996 to 1998 that by reducing 
the time frame to file a complaint, this would improve the 
turnaround time on investigating claims; in other words, 
a cost-effective and timely enforcement of employment 
standards. This is not true! 

“The two-year time limit is a must for employees with 
the high unemployment currently facing Ontario. 
Employees would not complain to their employers of a 
breach of their employment rights in fear of losing their 
jobs. The majority of workers are not aware that a two- 
year limitation even exists.” 

Which of those two points of view do you believe is 
the accurate one? 

Ms Greason: Employees who definitely feel intimi- 
dated are not going to go to their employer and lodge a 
complaint or even go to the employment standards and 
get what rightfully belongs to them, because of the 
intimidation factor. 

Just knowing young people who are working part-time 
and working for minimum wage and what they endure as 
far as some employers that they deal with, just in a small 
community, because in small communities you tend to 
know everybody, and these kids are afraid to say any- 
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thing about their working conditions or the things that are 
going on around them because they want to keep their 
jobs. They have no idea what kind of legislation is there 
to protect them, absolutely none, because it’s not in the 
education system. There is nothing there for them, unless 
they have someone they can go to who has some idea of 
background of legislation, but chances are they’re just 
going to say, “There’s nobody there that can do anything 
for me,” and that’s a lot of the problem. 

Mr Christopherson: So your own experience in this 
community is one that supports what the employment 
standards officers themselves say across the province — 

Ms Greason: Certainly. 

Mr Christopherson: — that there are people who are 
afraid to make a claim and that the majority of claims are 
made after they’ve left their employment and that’s why 
they needed to go back the two years, and therefore, this 
is a denial and a take-away of a minimum standard that 
now exists in the law. Is that an accurate reflection? 

Ms Greason: That is exactly true, because a lot of 
people wouldn’t even have any idea that there were some 
laws there to protect them, because they’d be in that 
situation. We send our children to school and we teach 
them things and tell them to get a grade 12 education, 
and they get out in the workforce and they don’t even 
have any idea what laws are there to protect them. They 
have none. They’re the most vulnerable in society also. 
It’s not just the immigrants and new Canadians; it’s our 
teenagers who are coming out of the system, and there is 
an awful pile of them. 

Hon Mrs Witmer: Thank you very much. Certainly 
many of the concerns that you’ve raised, as you know, 
are concerns that have been around for years and years 
and years. The Employment Standards Act was developed 
in 1974, and since that time we’ve seen numerous 
amendments, we’ve seen the act become much more 
complex, we’ve seen it become more complicated, and at 
the present time, as you know, it’s very difficult for 
employers, employees and even at times the Ministry of 
Labour staff to understand. 

I guess I would ask you, given that these have been 
problems that have been ongoing for a long, long time, 
were you not disappointed that the former government 
did not attempt to provide the appropriate protection for 
vulnerable employees in this province? 

Ms Greason: I do believe the wage protection plan 
that was at a maximum of $5,000 for employees was 
implemented by the previous government and now it’s 
been dropped to $2,000 by your government, and I feel 
that that was a stepping stone in the right direction. 

Hon Mrs Witmer: But do you also know that people 
in the garment industry, people in telemarketing, one 
third of people today in this province do not work in 
traditional jobs? Many of these people do not have 
appropriate protection under the Employment Standards 
Act. They, I know, wanted to have protection. In fact, 
when I was opposition critic, they wrote me letters, they 
wrote the government letters. There was absolutely no 
action to make the type of improvements to the act that 
you're stating need to be made. 

Yes, there was one improvement in the EWPP, and 
that was it, and I think it’s absolutely shameful that, 


when the NDP had the opportunity to provide you with 
the protection you say you’re looking for, there was no 
action done. 

Ms Greason: But, Minister, can I just respond to that, 
because what your government is doing is regressive, 
You’re talking about sweatshops and garment workers in 
the industry, and what your government is proposing 
under this legislation is even more draconian than the 
cleanup that the NDP was trying to do, the previous. 
government. This is disgraceful to think that you could 
talk about the sweatshop workers in this way. I was with 
sweatshop workers in the United States who were having 
a hell of a fight down there. What our workers have to 
endure here — if we could ever round them up to let 
them know what their rights are in the first place, because . 
that’s the biggest problem is it’s not ingrained in educa- 
tion. That’s where we have a problem. : 

Hon Mrs Witmer: That’s exactly what we are endeay- 
ouring to do. Our job — 

Ms Greason: These changes don’t do that. 

Hon Mrs Witmer: Our job, and we are having a. 
complete review of the act, will be to set the standards, 
and we’re going to have a full discussion. Then we need 
to communicate those standards, and we’re going to. 
enforce. As you know, we are not now collecting money, 
in order that we can appropriately reimburse employees 
in this province, and we’re endeavouring to do exactly 
that. | 

Ms Greason: This isn’t going to do that. 

Hon Mrs Witmer: Part of the information — | 

Ms Greason: This is just paying lip-service to the | 
whole problem. 

Hon Mrs Witmer: — about the cap, there are 4% of 
claims at the present time that are above the $10,000 cap. . 
The majority of claims are below that. The average claim | 
is for $2,000, and the majority of people will still have — 
access to the employment standards branch. In fact, if it’s 
above $10,000, you can still use the employment stan- 
dards branch, but the amount that you receive will only | 
be $10,000, if that’s your wish. Also, if your claim is | 
above $10,000 and it involves reinstatement, which | 
means maybe it has to do with pregnancy or parental — 
leave or your refusal to work on Sunday, the employment | 
standards branch will deal with your claim even if it 


_ exceeds $10,000. So some of the information that you’ve © 


presented here is not totally accurate. 
1030 

Ms Greason: Why are you putting a cap on the 
$10,000 if you’re saying that there’s only 4% of people | 
who are collecting over and above $10,000 anyway? 

Hon Mrs Witmer: Because I can tell you, we believe 
that the public’s money should be devoted to helping 
those most in need, and so we are going to deal with the 
96% of claims that involve the most vulnerable people. — 
The 4% above the $10,000 are usually people in middle 
management positions. They involve wrongful dismissal. _ 
That’s why we believe that we want to help the most 
vulnerable. 

Ms Greason: If your government was actually con- 
cerned about the most vulnerable people in the province 
of Ontario, they would be asking for their input into what 
needs to be changed in the standards rather than going 


/ 21 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-983 





ahead with an agenda of common sense which makes no 


} 
} 


sense, to say that they’re going to help the vulnerable. 


- You can’t dictate to somebody else. That’s like trying to 
| tell a child, “No, you can’t have that,” “No, you’re not 


going to do this,” and “No, you’re not going to do that,” 


| and expecting them to be grateful for it, because it ain’t 


going to work. 
The Chair: Thank you, Ms Greason. We appreciate 
your taking the time to make a presentation before us 


| here today. 


I’ll ask again, in case they were out of the room at the 


' time, whether the last group has a representative here, 


- Central and Western District CUPE Council. Another spot 


} 


wasted. 


WORKERS REPETITIVE INJURY 
SUPPORT TEAM 


The Chair: But I do believe we have a group. A 
group has very graciously offered to move up a spot, 
WRIST, the Workers Repetitive Injury Support Team. 


_ Thank you very much for helping us stay on schedule 


here. Ms Green, is it? 
Ms Susan Green: Yes. 
The Chair: Good morning, and again, we have 20 


- minutes for you to use as you see fit here. 


Ms Green: My name is Susan Green. I’m the elected 
president of the Workers Repetitive Injury Support Team, 
Woodstock and area. I represent approximately 100 
injured workers in Oxford and Middlesex county. 

This is one of those pieces of legislation that seems to 
require an infomercial. Personally, I’m inclined to call it 
the Witmer Deal-a-Meal approach to employment stan- 
dards, where you take this card and you lose these two, 
and you get this, lose that, and when you get to X 
number of points, you are done for your employment 
standards expectations between you and your employer. 
What a diet. Your employer wins with all kinds of built- 
in loopholes and escape routes. There is only one major 
flaw: It won’t work. 

I worked in a place several years ago now where the 
employer liked to take advantage of those who did not 
speak the language or knew nothing of how to pursue 
their rights or even what rights they had. I think that was 
probably the first qualification for any of the jobs at his 
business. All of his employees were either kids just out 
of school or new Canadians. 

My employer had applied to be part of a program 
through the federal government where they paid a 
percentage of wages for hiring a female in a non-tradi- 
tional job, but only for a limited time period. I was hired 
for that time period only, no more. My job was a non- 
traditional job. As a result of this job I was hired to do, 
I received the worst putdowns, jokes, insults and ridicule 
from the families of the owners and the foreman. The 
sexist remarks that were shared openly among them did 
wonders for my morale. I was open for pranks that 
endangered my health and safety on several occasions, 
things like loosening of clamps on sheets of steel that 
were suspended in the air, flipping up my welding helmet 
as I was welding, pouring water on the steel as I was 
welding, and the list goes on. 


The other employees received racist remarks as to their 
country of origin and the colour of their skin. They also 
received the same sort of dangerous type of pranks. No 
one was left out, it seemed, and no one to complain to 
about the harassment. The truth was I needed the job or 
I wouldn’t have stayed. I needed to gain more experience 
and complete more of my apprenticeship so I could get 
out of this environment. I could do nothing and still keep 
my job. 

Workers’ compensation claims were never filed unless 
you were a member of the family or a friend of the 
family. In the 12 months I was there, I witnessed several 
accidents in the plant. Some of them were the direct 
result of these pranks. Some were minor and some were 
serious. A broken arm and a severe facial burn received 
no compensation for lost time. As a matter of fact, both 
of these employees were terminated for lack of work, yet 
there were new employees to take their place within a 
week. But all was not equal. The foreman’s son had an 
epileptic seizure while operating some heavy equipment. 
Forms were filled in and compensation was collected and 
he retained his job. 

Our regular workweek was considered to be 48 hours 
per week each and every week. Most of our weeks 
averaged 55 to 60 hours per week. Even when we tried 
to schedule a weekend off, there were no guarantees we 
would get it. 

One particular weekend, the last long weekend of that 
summer, I had asked for it off one month in advance. The 
Friday night of the long weekend, just as I was closing 
my toolbox, the owner approached me. He said there 
were some urgent repairs that needed doing. When I 
hedged about coming in, he threatened that if I did not 
come in on Saturday, “then don’t come in on Tuesday.” 
The irony of the whole thing is that on Saturday, when I 
did report for work, the urgent job was to do the brakes 
on his personal vehicle. He must have had complete trust 
in my personal integrity even though he had ruined my 
only vacation with my family for that entire year for his 
personal safety needs. 

To top it all off, this owner had developed a method of 
stealing from his employees that had taken place for 
years. It was quite simple: overtime was just not paid. 
After I had been there a couple of weeks, I questioned 
the fact that no overtime was paid. First off, I was told 
that because they were an agricultural-based operation, 
they weren’t required to pay overtime, but because of the 
owner’s generosity, in lieu of overtime there would be a 
generous Christmas bonus, a type of profit-sharing. Your 
share would be equal to a percentage of your overtime 
units, provided, of course, you met all the other require- 
ments. Profit-sharing for me that year equalled two 
chickens from the owner’s personal hobby farm. This 
seemed to be hardly sufficient to cover one week’s 
overtime, let alone the whole year. 

My period of employment was finished. I had been 
hired for specific jobs in a specific time period and the 
federal top-up was over. I felt ripped off, abused and 
taken advantage of. I no longer feared losing my job; I 
didn’t have one. I questioned the Ministry of Labour 
about this procedure and then launched a formal com- 
plaint. After several months of investigation, a cheque 
was ordered to be issued from my now former employer. 
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In order to get the money that was owed to me, I had 
to personally go to his office to see him by appointment. 
He would not mail the cheque. When I got there he sent 
his office staff to lunch. I was told that he felt cheated by 
my going to the Ministry of Labour and complaining and 
that I had better not ever expect to work again. He said 
he knew I was a troublemaker right from the start. He 
was very displeased by the fact that he had to pay his 
employees what was owed to them by him, and told me 
this in no uncertain terms in his now rather obvious 
displeasure bordering on rage. After all, we did get our 
Christmas bonuses and we should be happy to get that. I 
found out later from another employee who had quit 
because of the working conditions that this had proved to 
be quite a substantial amount. He had not paid overtime 
since he became an owner, and that was approximately 
S1X years. 

If this deal-a-meal type of legislation was in place 
then, every other employee there would have been 
cheated out of their fair wages. They did not know their 
rights. They did not know where to turn to receive 
justice. Yes, I would still receive my rightful pay, but the 
others would have just got chickens probably to this very 
day. The only people to benefit from this type of house- 
keeping that is being done with Bill 49 are these same 
type of employers who exploit their workers knowingly 
and willingly. 

These scenarios happen all too often and the people 
who are being exploited are not aware of their rights. 
Without strong legislation to prevent these ripoffs from 
occurring, without strong penalties for breaking the 
mockery of these new employment standards, the only 
people who lose consistently are the very people this 
legislation originally intended to protect. 

Yes, there is a need for changes to the Employment 
Standards Act, but once again this government is letting 
the vast majority of the electorate down and feeding the 
coffers of the business community, making it easier for 
them to swindle the very people who help them earn their 
profits. 

Capping the amount of what an employee was owed? 
Very questionable. I do not understand why this is even 
an issue. If the money is owed, then it should be paid — 
all paid, with interest, with heavy fines and penalties 
being issued to the negligent employer, especially if it 
was done intentionally. After all, they did make their 
profitable gains from illegal methods and out of the 
pockets of those they exploited. If they had been paying 
what they should have all along, the amount wouldn’t be 
as high. It could never have reached the maximum. The 
employee rightfully earned the money and the employer 
committed theft by not paying — plain and simple. 
1040 

Bill 7, health and safety act, employment equity, 
Employment Standards Act, new directions for WCB, 
especially with the effects of each act interwoven with 
the others — I know the problems in the system. I see 
the results of these problems every day of my life: 
friends, members of WRIST, and myself. I deal with 
people, some of whom are so depressed that suicide 
attempts have been made, people who before an injury 


had a totally different personality and a totally different 
life, a totally different set of everyday life’s problems, not 
survival problems. 

I implore you to search yourself. I’m not asking for 
sympathy for these people. I’m asking you to look hard 
at what this legislation is and ask yourself: “Do I want to 
create more of a problem than what already exists or do 
I want to start filling the gaps that are already there”? 
The people who have to deal with the problems, listen 
hard to them. Listen and learn. Then ask yourself this: 
Would Bill 49 do anything to help with the personal story 
I’ve enclosed for your reading at a later time? This is her 
life. She couldn’t be here to make her submission. She’s 
very upset right now. Please read and put yourself in the 
shoes of those already suffering from the gaps, or the 
shoes of the countless numbers of people yet to be hurt 
by these gaps that you now propose to widen. | 

The Chair: Thank you very much. That leaves us 
three minutes per caucus and this round will commence 
with Mr Christopherson. 

Mr Christopherson: Thank you very much for your 
presentation. I want to stay focused on the issue of the 
circumstances workers are faced with in some cases, 
where they have an unscrupulous employer, where there: 
is no collective agreement, where it’s minimum wage or 
barely above that, few benefits, and people’s rights are 
being violated. 

It’s important for us in these hearings to get on the 
record very clearly — I think there are a lot of people, 
and maybe some government members, certainly some of 
the presenters from the business community, who don’t 
understand, to give them the benefit of the doubt, that. 
this kind of world exists, and I think we need to make 
that case very clearly so that we can refute things like. 
“people sitting around on their can mulling over.” I don’t 
mean that as a personal attack on the individual, but I 
think that’s indicative of some of the thinking. 

So talk to me a bit more about circumstances you. 
know of and what it’s like, in as clear a way, to paint 
that picture for people who think that’s like an old, bad 
movie, that those sorts of things don’t really exist. | 

Ms Green: A lot of the women I deal with, particular- | 
ly the ethnic women, are in job situations where they 
can’t complain. We have one particular business in the’ 
community I come from where the majority of their 
paycheques are picked up by their husbands. The women 
don’t even see their paycheques. So they don’t even have 
rights within their own home, let alone rights within the 
business community. The husband gets them the job. 
They are sent to work. They do their job. They have fears 
of losing their job. They have nowhere to turn. 

Mr Christopherson: How rare are those kinds of 
things or is that — 

Ms Green: This is the garment industry and in the 
garment industry it’s quite common. We have three 
garment industries within Woodstock that I know of and 
it’s quite regular that the husbands are there to pick up 
the cheques and to make sure their wives are at work, 
and just go to work and do your thing. The employment | 
standards are gone. They’re sweatshops. There are 
cockroaches falling off the ceiling all day. They make 
minimum wage. They work maximum hours and the 
conditions are not good. 
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Mr Christopherson: Would it be helpful if they had 
their rights posted in the workplace? Do you think that 


_would be a start? 


Ms Green: It would have be to be posted in multi- 


languages and that would be a good start. They’re not 


aware they’re supposed to be getting overtime after 44 


/ hours. They’re not aware that their employers aren’t 


_allowed to harass them, and that can be sexual harass- 


| 


ment, that can be anything. They’re just not aware. They 


| just accept it and go on. They don’t want to lose their 
| job. They can’t afford to lose their job. 


Mr John O’Toole (Durham East): Thank you, Susan, 


for a very impassioned presentation. I sense a very 


sincere line of commitment to this. There are just a 
couple of things to clarify your particular case. How long 
were you at this particular shop? 

Ms Green: I was there for a year. Their contract with 


_ the federal government for top-up on my wages was one 
| -year. 


Mr O’Toole: Would you say there are a lot of people 
in a similar situation, high turnover and that kind of 
thing, a year, around that? 

Ms Green: Where I particularly worked it was sea- 
sonal work. They would bring them in at the first part of 
the spring and they would be gone by the end of Septem- 


| ber. 


Mr O’Toole: It reminds me of, like you say, your 


case, a very vulnerable group of people. I want to get 
into the change in time limits, as I understand are recom- 


mended improvements to the Employment Standards Act 
and the motivation or reason for the six months. You said 
it very succinctly with the paragraph that starts, “If this 
deal-a-meal type of legislation was in place,” etc. I really 
quite sincerely myself feel that the reason for the six 
months is to ensure that especially employees like 
yourself who are informed have a duty to protect their 
brothers or sisters. 

Ms Green: But I wasn’t informed until after I was out 
of that job. 

Mr O’Toole: But you are doing that now, educating 
the people. You just go on to say — and again I’m doing 
this in a very sort of harmonious way. I really think that 
if you had employees more aware of the law — these 
public hearings will do that — and of their nights and 
they were quicker to bring them to the surface, there 
would be fewer employees receiving those chickens at 
Christmas. Really, that action and responsibility, rather 
than delaying it for two years and the persons who are 
coming in the door a year behind you, a year behind you, 
it doesn’t do anything to improve the system, and the 
system today from the evidence I have, and I don’t want 
to bore you, doesn’t work. Two thirds aren’t collected 
and very few of the claims ever get particularly registered 
in due process. 

We’re trying to improve scarce resources, focusing on 
those most vulnerable. I really sincerely want you to go 
away believing that’s the commitment of the minister 
today. Do you not see that your duty you’re doing today 
of bringing the issue to the surface quicker will improve 
the whole system’s responsiveness to those kinds of 
workplaces? 

Mr Christopherson: You didn’t even want to hold the 
public hearings. 


Interjection: We’re doing it, though. 

Ms Green: What I see happening is that the six-month 
limitation is a way to raise that quarter on the dollar. It’s 
a way of chopping that in half. 

Mr O’Toole: I don’t want to get into a debate, but 
clearly in the act the initial intention is that all of those 
amounts owed would be directed to the employees’ 
entitlement. The fees that were going to be charged by 
the collection agency would be over and above. The 
director would set a fee over and above that amount. If 
you read clearly in the act, section 28, you’ll see that’s 
the intention. 

There are many cases where bankruptcies and going 
out of business occurs where you do anything to get a 
settlement, and in that case the employee, those persons 
with the claim, must sign off on that agreement. It’s not 
just arbitrarily arrived at. There are provisions where it’s 
clearly with the consent of the applicant. 

I think there’s a lot of rhetoric, and I for one at the 
end of this process, we want to certainly make improve- 
ments. The intent is not to give less. All throughout this 
particular piece of legislation, in the preamble, it says that 
the minimum standards shall not be diminished. In the 
case of where there’s a collective agreement, today there 
are changes to what are the standards. Vacation is 
negotiated, time off is a negotiated item, overtime 
entitlements, hours of work, all of those things are part of 
a collective process. All we’re doing is embellishing that 
and allowing unions, which like the United Steelworkers 
this morning are very well researched; they know what 
their internationals are getting. So have confidence and 
have faith and trust that we are really trying to make 
improvements. 

Ms Green: In the six years that I was there — 
okay? — I was the first one, the first one. 

Mr O’Toole: I thought you were there a year. 

Ms Green: I was there for a year but in that six years 
of operation I was the first one. That employer went for 
six years without paying. 

1050 

Mr Pat Hoy (Essex-Kent): Thank you very much for 
your presentation. These types of presentations should 
impress all members of the committee as to developing 
a law that will protect persons such as yourself and others 
who have been victimized. I happen to know what can 
happen to your eyes if a welding helmet’s pulled off. It’s 
not just that a spark could hit you, but looking at welding 
can be very dangerous to the eyes whether you’re struck 
by anything or not. So I understand how that could be. 

You talk about awareness quite a bit. It seems that 
many employees are not aware of their rights, and they 
seem to investigate it as a last resolve. They want to keep 
their job, they simply don’t know that they have recourse 
and they think it’s normal. I’ve had people speaking to 
me about what they thought was normal, and it is not. So 
I understand your call for awareness. 

The other thing too is that the government has said that 
96% of the claims are under $10,000. You said you were 
employed for a year under a federal program. Was that 
the maximum amount of time that program ran for an 
individual? 
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Ms Green: Yes, it was. 

Mr Hoy: The employer went right to the maximum. 
The program was a year; he used it right there. 

Ms Green: Yes. 

Mr Hoy: So if we have a minimum put in place, is it 
possible that an employer would know this is only a 
maximum, in his view, of $10,000, that it could be 
abused? 

Ms Green: Oh, most definitely. They abuse what’s 
already there. It’s quite obvious, with the fact that we had 
this profit-sharing scheme that ended up being two 
chickens. They abused the system, clearly and succinctly. 
By putting the $10,000 maximum, it’s just another 
loophole, another escape route. The most they’re going to 
pay is $10,000 to one employee when they complain, not 
the whole group. 

The Chair: Thank you again, Ms Green, for making 
presentation and for moving up and helping us fill the 
morning session. 


WATERLOO REGIONAL LABOUR COUNCIL 


The Chair: The next group making a presentation is 
the Waterloo Regional Labour Council. Good morning. 
Again, we have 20 minutes for you this morning, to 
divide as you see fit. I wonder if you folks would be kind 
enough to introduce yourselves for the Hansard reporter, 
please. 

Ms Carrol Anne Sceviour: I’m Carrol Anne Sceviour. 

Mr Mike Cooper: I’m Mike Cooper, chair of the 
political action committee. 

Mr Bob Cruickshank: I’m Bob Cruickshank, presi- 
dent of the Waterloo Regional Labour Council, which 
supports 20,000 unionized workers in the region of 
Waterloo. I’m here on behalf of the Waterloo Regional 
Labour Council, and I’m pleased to respond to the 
minister’s proposed changes to the Employment Stan- 
dards Act. Unfortunately, I do so with little hope, as all 
too often we struggle to be heard, and even when we are, 
we wonder if anybody is listening. I might get better 
comments out of somebody than this guy in the wheel- 
chair, I might be better talking to them, when I’ve 
listened to hearings with this Tory government. 

Will anything we say convince the government to 
bring about substantial changes to a bill that clearly does 
not improve the Employment Standards Act, but benefits 
employers at the expense of the most vulnerable in the 
workforce, or will it merely be used as an excuse for 
consultation, where we express our concerns, nothing 
changes and the bill is enacted as it was originally written 
with all but a few minor changes? 

Who are the vulnerable working people? 

It’s the person working as a painter for an owner- 
operated business whose employer reduces his wages 
because the employer does not agree with the time sheets 
submitted by the employee. The same employer provides 
no supervision and keeps records poorly or not at all. 

It is the assistant manager of a hotel who has not had 
a day’s vacation in three years and who received no 
vacation pay either, whose employer claims that he has 
been given all the vacation he is entitled to. The same 
employer keeps no records of vacation entitlement, 
provides no vacation statement to the employee and 


admits that hotel work does not permit a vacation of two 
weeks together, in fact not even one week at a time but 
rather a day here and there. 

It is the worker who erects fences for a contractor 
doing work for the Ministry of Transportation whose 
employer had an understanding that employees would get 
a flat hourly rate and a paid lunch break, but no overtime 
for hours worked in excess of 44 hours per week or in 
excess of 55 hours per week when engaged in work 
incidental to roadbuilding. 

It is the worker in a riding stable who acts as a trail 
guide and performs other functions and for this receives 
a meagre payment from a company which claims she is 
not an employee, but is disciplined if she reports for 
work late. | 

It is the hairdresser who agrees to work for $20 a week 
plus commission, but a lack of customers meant that the 
commission does not even bring it up to minimum wage. 

It is the workers in a lumber yard whose boss has them: 
sign a letter waiving their rights to overtime. The boss. 
would simply adjust the workers’ hourly rate to reflect 
the amount earned at a straight time rate. 

You may think cases like these are unbelievable, that 
they are purely hypothetical, that it would never happen’ 
in Ontario, but they’re all true. They are taken from the 
Ministry of Labour’s public records, and in every case 
I’ve cited the employer appealed the decision of the 
ministry, insisting the worker was not owed the money. 

How much money are we talking about? Is its $1,000, 
is it $100, or is it merely $50? For some in this room, 
$50 may not seem like much, but for others it’s more 
than they make in a day. Remember, $6.85 per hour is” 
only $54.80 for an eight-hour day. 

Bill 49 gives the minister the right out to set out a 
minimum amount for a claim through regulation. Workers. 
who make a claim below the minimum, which is yet 
unknown, will be denied the right to file a complaint or 
even have an investigation. So what happens to the’ 
workers whose employers refuse to pay them for a 
statutory holiday or for a few hours overtime? How often. 
will the employer be able to get away with that? 

If you think this will not happen, then consider the 
cases which were brought to the board under the existing | 
legislation and consider what some employers will 
attempt to do under a watered-down version. Statistics | 
from the Ministry of Labour’s employment practice 
branch report state that in 1994-95 employers were 
assessed $64 million, 74% of which was not collected. 
The most frequent reason given for not complying was 
the employer simply refused to pay. You’ve got no teeth 
in your bill — no teeth at all. You can’t force anybody 
to pay if they don’t want to pay. You ask how you can 
enforce it and you keep saying the NDP should have 
done it when it was in power. The NDP is not in power; 
you people are in power. Improve it. 

As I said before, $50 may not be much for some in 
this room, but for many in this province it’s more than — 
they earn for a full eight-hour workday. As you keep | 
saying, you make an order to comply with that — you 
can make a court order and make them pay. All it takes 
is some of your lawyers to do the paperwork and you’ve 
got it done. 
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How many other cases are there like these that go 


' unreported at a time when so many will put up with just 


about anything to get, if not to keep, a job, no matter 
how bad the job may be? People still define themselves 
by their job, because the job determines not only where 
and how well they will live, but their very status in the 
community. When have you heard someone say proudly, 
“T’m on unemployment” or “I’m on welfare”? Everybody 
needs a job, everybody should have the right to a job and 
everybody should have standards when they have that 


, job. 


Why does the government want to change the act as it 
exists now? Employers argue that they need greater 
flexibility in order to manage the workplace and improve 
their competitiveness. However, the existing act gives 
them an incredible amount of flexibility. It says 48 hours 
a week are the normal working limits for most workers 
in Ontario. In an emergency employers can make you 
work more hours than the normal limit. If your union 
agrees, your employer can arrange a regular workday that 
is more than eight hours long, a concession that many of 
us in this community have had to give to our employers 
to keep our jobs. 

Employers can get a ministry permit forcing workers 
to work more than 48 hours in a week. When a company 
hires you, it can insist as a condition of employment that 
you agree to work a compressed workweek or excess 
hours. Coffee breaks or other rest periods are at the 
discretion of the employer. Many employees such as 
firefighters, home workers, domestic employees, janitors 
and farm workers have limited protection under the 
current Employment Standards Act in areas such as hours 
of work and overtime. The act as it presently exists is full 
of loopholes that favour the employer. Employers already 
have the right to contract out of the minimum standards 
of the act in exchange for a “greater right or benefit.” 

In the same way the employer operates a business, 
always looking for the greatest potential for return on 
every facet of their operation, they surely must under- 
stand that their own employees have the right to expect 
something in return for giving an employer increased 
flexibility in the workplace. Unfortunately in today’s job 
market, some employers have the attitude, “Be glad you 
have a job, and if you don’t want to work here, I can get 
a hundred others to do that.” When an employer talks 
about flexibility, they mean using multiskilled workers 
and part-time or contract workers, to whom they can pay 
ever-decreasing wages to maximize their profits. 

If an employer has a vacation entitlement that exceeds 
the act, does that mean he or she should not be entitled 
to pay for overtime? 

If an employee has a severance package that exceeds 
the act, does this mean that he or she should be prepared 
to give up statutory holidays? 

When is enough enough? While those in unorganized 
workplaces remain the most vulnerable, we in organized 
workplaces are also under attack with the amendments 
being proposed here today. I am tired of employers 
constantly asking for relief, claiming that we don’t 
understand the realities of the new economy and the 
global marketplace with imports from low-wage, no- 
employment-standards-act countries. How is it then that 


Canadian exports, many of which are produced by highly 
unionized workers who enjoy standards far above the 
statutory minimums, continue to be competitive in the 
global market? As well, why do the wages and working 
conditions of workers in the personal service sector have 
to be reduced? Dry cleaners, restaurants and cleaning 
services, for example, are not competing in the global 
marketplace since these services they perform cannot be 
provided offshore. Telling workers that they don’t 
understand economical realities when they’ ve experienced 
it on a first-hand basis, is unrealistic. 

1100 

Tell that to the thousands of our former members who 
are unemployed or underemployed, since we now have 
such lean and mean workplaces. 

Tell that to Charlie MacDonald, a 43-year-old skilled 
tradesman who lost his job when the north plant closed 
in December 1992 and hasn’t worked at his trade since 
because he’s been told he’s too old at 43. 

Tell that to the employees of a local auto parts supplier 
who gave up $3,000 in benefits and wages during a 
three-year contract and who haven’t had a wage increase 
in five years. Are you listening, Mike? Incidentally, they 
produce more now with fewer employees than they ever 
did. 

Tell that to Bob Eccles, a 30-year employee of the 
former Epton Industries, whose employees took massive 
wage and benefit cuts in 1983 so the company could 
survive. These wage cuts were not recouped until 1992. 
Despite the concessions given at the bargaining table and 
the infusion of government funds, the company closed in 
1995. Requests for an inquiry have been ignored. 

Tell that to the employees of Uniroyal Goodrich in 
Kitchener, who were forced to work a brutal continental 
work week so that the company could have continuous 
production. This continued for three years, resulting in 
broken marriages and lives, until the union convinced the 
company to change to a 12-hour core. Now employees 
get two weekends off a month instead of one — some 
progress. 

We are tired of the rhetoric from employers and big 
business who claim that we do not understand the 
realities of the new economy. 

Tell that to the 1,000 people lucky enough to get an 
application for the 50 jobs at Budd Canada this spring. 
There are many more who lined up overnight, only to be 
turned away. That’s economy. That’s the reality of this, 
and this act does nothing to help the workers. 

The Chair: Thank you, Mr Cruickshank. We have just 
over two and a half minutes per caucus, and this time the 
questioning will commence with the government, Mr 
O’ Toole. 

Mr O’Toole: Thank you very much. This was very 
definitely a blow-by-blow description of what the last 
five years have been really all about. The current act that 
you’ve described for me is all the more proof that 
changes must be made. 

Mr Cruickshank: Changes must be — 

Mr O’Toole: But we’re here today to listen to you for 
suggestions to make improvements to the act. That’s the 


real issue here. 
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Mr Christopherson: After we forced you to have 
public hearings. 

Mr Cruickshank: You were forced to get into public 
hearings. 

Mr Christopherson: Don’t be so dishonest. 

Interjection: Oh, David, you’re a hero. 

Mr O'Toole: With all respect to David, he did fight 
that we have public hearings, but this is a two-phase 
process. The minister wants to make real change to 
improve the act, so could we have some of those sugges- 
tions? 

Mr Cruickshank: You know, you keep going on that 
you can have a claim in six months and you keep going 
on about what the last government did. You’re not doing 
any changes. You’re making it worse. There’s no ques- 
tion about that; you’re making it worse. Six months to 
make a claim? Tell your business friends that they can’t 
claim any money owing to them after six months. Tell 
your business friends that they can’t claim any more than 
$10,000. Why are you attacking the workers of this 
province? They’ll tell you why: so you can give tax 
breaks to your rich friends, and that’s the whole reality. 

Here’s a cartoon and, I'll tell you, this cartoon says it 
all about this government. Look at this. This government 
is getting patted on the head by God damn big business 
as you throw everything out — environment standards, 
every kind of standards under the sun you’re throwing 
out, just to get a 30% tax cut. 

Mr O'Toole: In all reasonableness, I’m an average 
person, a working person, as well. What I’d say to 
you 

Mr Cruickshank: What do you work at? Listen, 
you're playing to the people who are paying your wages. 

The Chair: Order. You’re sitting next to a former 
MPP. Let’s have a little respect for the people who are in 
the current position. Okay? 

Mr Cruickshank: Let them have a little respect for 
the employees. 

Mr O’Toole: We’re accountable at the end of the day. 
In four years we will account to the people. But I really 
want to make one point, that I think the changes we’re 
making are for the very reasons you said. The economy 
right now is almost crippled, and you said that in your 
closing comments. The real economy is that there really 
are no jobs, and the jobs you mentioned, the restaurants, 
aren’t controlled offshore. Those are the jobs that techni- 
cally the students — people are retiring earlier and 
they’re going back and taking other jobs. Retired people 
are contracting back to their original employers. There 
are many changes in the workplace. We need to work 
together to improve the standards and not to just have 
more of the same. To leave the act as it is would be a 
complete travesty and, I think you would agree with me, 
it doesn’t work. 

Mr Cooper: I think we should talk about credibility 
here. If you look at the previous government, on every 
piece of legislation that was brought forward by the New 
Democrats, your party filibustered, stalled, prolonged, 
made us go forever, and that’s why we couldn’t bring in 
new legislation. The minister was talking about, why 
didn’t the New Democrats do it? It was because your 
party stalled on everything we wanted to do and we 





didn’t have time. We had more important things to deal, 
with, such as getting this province back to work and. 


fixing the 42 years of Tory problems that were created, 
That’s why we didn’t get around to doing it. 


Talk about credibility. What have you done since | 
you’ve been elected? You’ve killed everything that. 


working people have tried to get. To sit there and say 


you’re talking about protecting the vulnerable people, 
what did you do to the Advocacy Act? What did you do. 


to Bill 40? What are you doing to the environment now? 
What are you doing to the tenants in this province? You 


are not protecting the little people and the vulnerable. 


people. You’re going out to try to make it better for the 
big, rich people in the province of Ontario. You’re not 
protecting the working people at all. 


Mr O'Toole: I think you’ve got to look at the number 


of jobs that have been created — 


The Chair: Sorry, Mr O’Toole. The official Opposi- | 


tion. Mr Duncan. 


Mr Duncan: I want to come back to a discussion we | 


had earlier this morning. I don’t know if you were 


present. The government is trying to suggest that not only 


are they not harming the vulnerable workers, but they’re 


also trying to suggest that somehow Ontario is just doing | 


what everybody else is. On Monday we had a presenta- 
tion from Professor Judy Fudge, one of the leading 


experts on employment standards in this country. I now 
have the Hansard transcript of that and I’d like to ask | 


your views on this. 


Making reference to the minister’s statements about the | 
minimum standards that they are proposing and how they 
compare to other jurisdictions, Professor Fudge said if 
any of her students had described the bill in this way she 


would have said it was negligent misrepresentation. 
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She goes on to state: “I want to look at three basic | 


areas: the time limitation periods, the monetary cap and 


the privatization of collections....In British Columbia, you — 
have six months from the termination of your employ- | 
ment to bring a claim, not from the fact of violation, and © 
you have up to two years of money that you can claim. | 
So this statement today” — and I’m quoting — “was , 


perhaps misleading. So she should talk to her staff about 
getting proper training to read legislation in other juris- 
dictions. It’s simply untrue. 


“What this is, a six-month limitation period, is the | 


lowest in Canada. In certain jurisdictions, there’s no | 
limitation period. In the federal jurisdiction, there’s three © 


years; in BC, there’s two years; in Ontario, there’s been 
two years.” 

My question to you is this: The government is trying 
to present an argument that somehow they are not 
lowering standards, number one, and what they’re doing, 
number two, is not out of the ordinary. It’s our view that 


(a) they are lowering standards, and (b) they are deliber- | 


ately misleading the public about what this act is all 
about. Would you or would you not concur with that? 


Mr Cooper: Of course we concur with that. I think | 


what we’re doing here and what this government’s doing 
is a race to the bottom. What they’re doing is taking the 
lowest standard. Their argument is that most of the 
provinces, or the majority of the provinces, have six 
months. That’s what they’re doing, they’re racing to the 
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bottom. On every piece of legislation, they’re going to 
‘the lowest common denominator. 

| That was one of the big things the labour movement 
fought a few years back on the free trade agreement, that 
we would be racing to the bottom. I think we’re seeing 
that happen right now, especially when you’re talking 
about environment and employment standards. We’ ve got 
jto compete with these other countries so we’ve got to go 
‘to the lowest common denominator. 

' Mr Christopherson: Thank you for your presentation, 
all of you. I think you’ ve hit the nail on the head. It took 
till we got into the backyard of the Minister of Labour 
herself before all hell broke loose and we really got down 
‘to what this is really all about. 

_ JT also want to acknowledge for the Hansard that indeed 
‘former MPP Mike Cooper is a part of this delegation. 
Mike has an excellent reputation and a long-time record 
‘of standing up and fighting for the rights and needs of 
working people, and he continues to do that as a private 
‘citizen. I’m proud to have served with him in the Legisla- 
‘ture and I’m proud to be with him here again today. 
1110 

I also want to comment on Mr O’Toole, who con- 
‘tinues — and that’s why I spoke out of turn — to try to 
‘take some kind of credit for listening to the people of 
Ontario. You are a government that passed the anti- 
worker Bill 7 without one day of public hearings, where 
you completely revamped the Ontario Labour Relations 
Act and did not invite the public. In fact, you fought off 
any opportunity for the public to have input. The only 
reason we’re here today is because the NDP, with the 
support of the Liberals and the labour movement, forced 
you to come out and face the public. I find it insulting, 
John, that you would try to take credit for that, and I ask 
that you cease and desist from suggesting to people that 
you’re pleased to be here. You’re only here because you 
were brought kicking and screaming. 

I also want to make note that in the presentation you 
talk about Epton Industries, and I believe — please 
correct me if I’m wrong — that’s an example where the 
current Minister of Labour was under the gun because 
those employees wanted their full rights under the 
employee wage protection plan. The minister checked and 
found that it fit under the wire before her new regulation 
took place and she announced with great pride to the 
citizens of her community, “Don’t worry; you’ll get the 
full amount.” When it’s in her backyard it’s good to have 
the full amount, but for the rest of Ontario workers, you 
can all live with the cutback amount of only $2,000. I 
think that’s hypocrisy in the extreme. I’d appreciate any 
comments you have on that, because I know that issue is 
one that rubs all of you. 

If there’s time left after you comment on that, I’d like 
to know what your level of faith is, because the govern- 
ment members have asked you to have faith, that when 
they do the second phase of their review of the Employ- 
ment Standards Act, they’ll make it better for workers. 
How much faith do you have they’re going to do that? 

Mr Cooper: For the first part, on the Epton Industries, 
the one thing the minister has consistently refused to do, 
and there have been a number of letters written to the 
minister on this subject, is have a full public inquiry on 


why the place closed down and what exactly happened 
there. She still refuses to respond to that. 

As for faith, I don’t think anybody in the room has 
faith. 

The Chair: Thank you all for coming and making 
your presentation here before us here today. 


UNITED STEELWORKERS OF AMERICA, 
LOCAL 677 


The Chair: United Steelworkers of America is our 
next group up. 

Mr John Cunningham: Local 677. 

The Chair: Oh, I’m sorry; it’s not on our listing there. 
Local 677. Good morning. We have 20 minutes for you 
to use as you see fit. 

Mr Cunningham: Thank you very much. My name is 
John Cunningham. I'll ask these two gentlemen to 
introduce themselves. 

Mr Wayne Samuelson: I’m Wayne Samuelson. I’m a 
member of the local. I’m a former president. 

Mr Cooper: Mike Cooper, chairman of the political 
action committee for USWA, Local 677. 

Mr Cunningham: Thanks for the opportunity to speak 
today, Mr Chairman and committee members. I’m 
president of USWA, Local 677, representing 1,000 
workers at a tire manufacturing facility here in Kitchener. 

Bill 49 was portrayed by the current government as 
“facilitating administration and enforcement by reducing 
ambiguity,” but this is cost-cutting with no sense of 
reality that could be attached, as it will increase ambi- 
guity, not decrease it. The government was machiavellian 
in announcing the bill while the OFL was out of town, 
then feigning surprise at labour’s outrage by saying that 
what was presented was merely technical amendments. 

The government is trying to spear the labour move- 
ment in the side, but the insidious injury is to the unor- 
ganized. The government is selling off public assets and 
the rights of all working people. 

With the promise of a review and restructuring of the 
act set for reading in January of this year, these are 
hardly mere technical changes but are the window 
dressing for the main event. In the Conservative govern- 
ment, no one said that the level playing field had to be 
horizontal. 

On flexible standards, considering that each successive 
government has never encouraged compliance and 
responded only to individual complaints, to unionized 
workers this disregard of the prior floor of rights is a 
grave hardship, but to the unorganized it is plainly taking 
away basic rights which represent the most fundamental 
of working rights. 

The “bad boss” bill allows the collective agreement to 
prevail over the minimum current standards. The govern- 
ment supposes that bargained rights confer greater rights 
when those matters are assessed together. The problem 
with such on-again, off-again legislation is that conferred 
greater rights are determined by whom? 

Such a condition existed in the WCB act and was 
called “deeming.” In Ontario, we deemed that permanent- 
ly injured people could be parking lot attendants, never 
mind that few, if any, such jobs were real or occupied by 
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many people who were disabled before the word “deem- 
ing” was pressed into service. One can find the same 
redundancy in job programs where overkill is used to 
train thousands of meat cutters where several hundreds of 
projected jobs may exist. 

Employers will ignore the floor of rights, overriding 
the legal standards of overtime, hours of work, public 
holidays, vacation pay and severance pay, and the future 
of common work standards of lighting, heating and safety 
are only a step away from being gutted. 

Some will ask, “Where do you find such an example 
of minimum standards that adversely affect the 
workplace?” In 1991, our employer shut down the 
Strange Street plant, throwing 1,400 people permanently 
out of work. They informed our plant that if we didn’t 
Open up the contract in midterm, turning from a tradi- 
tional Monday-to-Friday to a continental schedule, they 
would close our plant too. In 21 days, under the gun, we 
voted in new hours-of-work standards. The company 
ignored the contractual ability to schedule weekend crews 
and this brought disaster to our people. 

That schedule brought marital and family breakups in 
vast numbers. It brought stress and mental breakdown to 
people in every shape and size. How did hours of work 
do that? It did it because we only had one weekend in 
four and worked 56 hours straight before a day off. We 
worked seven days in a row, rotating between three 
shifts. No legal definition can hide that skilful manipula- 
tion of what a workweek is to sanitize it for general 
public consumption, to make it sound more harmless. 
This did not allow people to participate in society in any 
meaningful way, and the company refused to recognize 
the suffering because we were open for business. 

Conferring greater rights is an issue of apples and 
oranges. Our local signed a document that “both parties 
agreed to resolve each issue in a manner consistent with 
cost parity to the previous eight-hour schedule,” after 
forcing the company to a 12-hour shift in 1995. The 
problem is that our corporation can only recognize money 
as a cost and cannot and will not recognize the human 
cost that is so important to all workers, unorganized and 
organized. Is that not how the public arrived at common 
standards in the first place? I guarantee that employers 
will hold out dollars and cents as a meaningful standard, 
without even seeing that oranges nurture working people 
far beyond a cost. Since 1991, my people have learned 
that there are many things far more important than the 
almighty paycheque. In 1991, the minimum employment 
standards didn’t save our people. What would have been 
the demands from the company if they had been able to 
“confer greater rights”? Would we have ended up work- 
ing 64 hours straight? What is the human cost of being 
open for business at anyone’s interpretation? 

The government keeps stating that the key to all labour 
relations is internal self-reliance, yet it keeps on stripping 
away any legislation that may have given powers to 
mandated self-determination. If employer groups and the 
governments have not recognized that a huge inequity of 
power lies on the side of the employer, as a president of 
1,000 members, rest assured, you have the upper hand. 
Self-reliance only comes with powers that are equally 
mandated. 


The flexible standard, which is an oxymoron in terms, 
will not bring labour peace to Ontario. With everything | 


on the table, the chance of settlement in our plant is 


much more unachievable and damn near impossible for. 
the newly organized small service or retail workplaces, | 
Where’s my local’s refund for doing your government’s - 


job? 
The very essence of a government is to produce and 


enforce standards or laws for the good of all, not just the » 


recognition of cost to business. There is a basic cost of 


doing business which cannot be avoided unless this . 


government believes that corporations come before the 
basic essentials of life. Harris has wanted labour unrest 
and the authors of this bill are providing that atmosphere, 


where change and the erosion of minimum entitlements | 


are the rule. The result is a diminishing standard of life 
and working conditions in Ontario, which spells unrest. 
Those who drafted the bill should recognize the need 


for minimum standards that our old act provided and — 


absolutely alter Bill 49. Local 677 stands in opposition to 
the bill as a whole. 

On enforcement: The disappearance of enforcement 
and investigative powers of the Ministry of Labour is an 


abdication of power. The cancellation of the grievance | 


settlement officers program is a sad example of a success 
being overlooked for a few dollars saved. The GSO 


program was hailed by both company and union alike and | 


truly brought labour peace. 


Bill 49 requires that all employment standards com- 
plaints be taken through the grievance procedure. Local | 


677 has, on average, 175 grievances a year with an 


average of 15 cases that proceed to some form of arbitra- 


tion. The company can currently fire someone and it can 


take as long as a year and a half to arbitration to receive — 
a written judgement. Arbitration costs can run as high as 


$70,000 per year. People lose homes and families in the 
interim on unjust discipline. 
1120 


Now that we have the extra onus of representation and — 
must arbitrate, who will pay or absolve my local of the | 
costs of a “bull in the china shop” employer? They | 


flagrantly inform us they will do as they please and suffer 
the legal fallout at a later date. This is simply opening 
our contracts. The contract is between the employer and 


ourselves, and you overstate your purpose and powers. — 
Contract language is built up over many years, and to — 


deem the whole of the Employment Standards Act into 
all contracts demonstrates either your ignorance of the 
collective bargaining process or your continual lust to 
bring workplace unrest and violence to Ontario. 

Enforcement is intended to be a privatized deal. The 
private sector enforcing public legislation, instead of by 
tender, should private enforcement personnel be elected 
like sheriffs in the United States? Not. We as Canadians 
depend on the government to supply enforcement of 
legislation, not to hand it to the very people we wish 
protection from. 

Arbitrators now make rulings that the employment 
standards officer rendered in the past. In the abstract, 
arbitrators are not bound by the maximums or minimums 
of the act, yet are lacking the investigative tools of 
former ESOs, which is sure to aid the employers seeking 
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to disguise actions or schemes aimed at getting around 
‘the intent of the act and regulations. Where does the 
union get that information from? Must we subpoena and 
probe where the government would not or could not? 
_ Enforcement for non-unionized employees: The old act 
was based on “what an employer owes an employee is to 
the most part what the employer had to pay.” If you try 
‘through Bill 49, with maximums in place, you cannot 
‘seek full redress through the courts and could face 
‘lengthy legal wrangling, huge expense. This is still a loss 
of a civil right. If people cannot afford an avenue because 
of the barriers in front of an avenue, it’s still a loss. 
| Filing within two weeks for the act or civil law is 
clearly unrealistic and a sham. If we suddenly fired every 
person in this room today, do you really think that you 
‘could know the three or four acts necessary to understand 
your rights and make a competent decision in two weeks? 
‘If you answer yes, you are a lawyer or a serving politi- 
‘cian who shouldn’t be allowed to answer in the first 
‘place. This is plainly putting handcuffs on the most 
vulnerable in society. Local 677 stands opposed to the 
manipulation of all workers through Bill 49. 

Maximum claims: The maximum of $10,000 is to the 
-employer’s advantage, and clearly many workers are 
owed wages for long periods of time totalling more than 
$10,000. Many cannot afford lawyers when there is 
closure or dismissal involved, and this stimulates the 
worst employers to breach any or all standards. 

Stop hiding in the bush. Spell out the proposed mini- 
mum. Please admit that minimum will be an asset to bad 
employers who can keep their violations contained under 
a six-month period to evade any legal penalties. 

On the use of private collectors: Private operators have 
the power to collect amounts owing under the act, taking 
away the power from the MOL’s employment practices 
branch. The ministry has always said that its problem in 
collection or enforcement of standards has been the 
employer’s refusal to pay or play fair. The present 
government’s continuing answer in all bills and action is 
to absolve itself from liability or responsibility. The 
government — whether Bill 49, the omnibus bill, Bill 
7 — will absolve itself and leave unions and all Ontar- 
ians to the business wolves. If you don’t want to govern 
because of the costs, get out of the counting house. 
Companies should also recognize and have their eyes 
Open to the fact that Bill 49 will mean substantial 
increases in the cost of their negotiating and operating of 
their businesses. 

The fee of the collector may be more than the amount 
to be collected, including seeking the approval of the 
director where settlement is under 75%, thereby allowing 
suspect discretionary powers with other people’s money. 
Those under the poverty line may have to pay a fee to a 
collector. Are there no ethical questions to be raised by 
the authors? People are not commercial transactions. 
Public enforcement is desirable and must be preserved, 
and if it is lacking, then let’s improve on it. 

In the same manner, the government has reduced 
payments to WCB claimants on the perverse theory that 
if no money is available the injured will heal quicker. 
Bill 49 reduces the earned and owed payment on an 
equally perverse theory that paying money owed to 


workers is an unfair barrier to thriving business in 
Ontario. 

Local 677 is gravely concerned that employees, 
particularly the most vulnerable, will be pressured to 
agree to settlements of less than the full amount as 
collectors will argue, if only for reasons of expediency, 
that less is better than nothing. 

On limitations: Bill 49’s proposed amendments 
changes a number of periods in the act. Most damning is 
the changing of the old two years’ to six months’ back 
pay from the time of filing. Complaints are usually filed 
only after the employment relationship is severed either 
by quitting or changing employers. This is a major 
restriction for workers denied their rights for a longer 
period of time and who can’t afford civil litigation. 

Workers who fail to file must take their employers to 
court. In contrast, the ministry shall have two years from 
the day a complaint was filed to conduct its investigation 
and another two years of enforcement of the payment of 
moneys owed. Added up, this means waiting up to four 
years for moneys being paid that are owed, minus 
collectors’ fees. You must be Hood Robin, who robs 
from the poor and legislates to the rich. 

Lesser, positive amendments: Local 677 does give 
credit for the amendments of entitlement for a vacation 
for two weeks per year which will accrue whether active 
at work or absent due to illness or leave. Many locations 
are ahead of Ontario, and this is catching up. 

The pregnancy and parental leave amendments that 
accumulate seniority while on such leave are long 
overdue. Parental leave is an empty promise if both 
parents are working, as the woman certainly needs the 
full-time payment, if so desired. However, minimums are 
more desirable, as spoken to before, than the lack of any 
standard. 

In summary: There’s a great, obvious need to maintain 
basic standards that apply to all those employed in the 
province of Ontario. Allowing employers to be all over 
the scale on areas of hours of work, overtime pay, 
vacation pay, severance pay and public holidays is not 
the same as being open for business. Local 677 has felt 
the sting of standards that are far too forgiving to busi- 
ness interests. We have felt working 56 hours in a row at 
straight time. We have felt the separation of family at 
public holiday time. We have felt the outrage at an 
employer who avoids a proper overtime payment at a 
greater cost than the cost of the overtime itself. 

We fear more for the unorganized, the most defence- 
less in the workforce. We fear for the worsening quality 
of life for all Ontarians, because as they suffer so shall 
we suffer. 

You can’t allow all to negotiate lesser differences in 
standards. You set them and they stand or fall on their 
own. Rights are not rights if you can’t access them; 
they’re illusions only. Enforcement is not enforcement if 
collection outweighs the award. Government 1s not 
government if you are not responsible for your actions or 
your legislation. Thank you. 

Mr Duncan: First of all, thank you for your concern 
about unorganized workers. I know that has been the 
tradition of the labour movement in Ontario. 
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One very quick question struck me. In your brief you 
said, “Companies should also recognize and have their 
eyes open to the fact that Bill 49 means a substantial 
increase in their cost of negotiating and operating their 
business.” I wonder if you can illuminate that a little bit 
and tell us what you mean by that. 

Mr Samuelson: Just to get it straight, you’re asking? 

Mr Duncan: You had said in your brief, “Companies 
should also recognize and have their eyes open to the fact 
that Bill 49 means a substantial increase in their cost of 
negotiating and operating their business.” It strikes me as 
being very true, by the way. I wonder if you could tell 
me how that might happen. 

Mr Samuelson: I think it’s symptomatic of the actions 
of the Tory government. The “bad boss” bill, for 
example, puts in place a system where you create uneasi- 
ness. You create a situation where people are forced into 
confrontation. It’s symptomatic of exactly what we’ve 
seen since the election of this government. You need only 
travel around this province with your eyes open and 
you'll see confrontation. You'll see in workplaces 
workers who are forced into fighting for basic rights. 
Now you bring in a piece of legislation, for crying out 
loud, that forces more workers into situations where they 
can’t seek justice. 

Frankly, if the government was interested in really 
looking at ways of bringing about some kind of fairness 
in the workplace and dealing with some of these prob- 
lems, it would be prepared to sit down with workers and 
listen to them. But the “bad boss” bill is an example of 
workers having rights taken away from them. It creates 
uncertainty, it creates tension and it ultimately creates 
instability in the workplace. That brings about added 
costs. 

Mr Christopherson: Thanks very much, John, for an 
excellent presentation. It really is quite well done and 
proves the point that humour, when used properly, can be 
a very powerful tool. I think you’ve done that. That’s 
really a good brief. 

I'd like to raise one issue with you. We had representa- 
tives from the OPSEU local that represents employment 
standards officers come forward and raise a number of 
issues. They said, and I’m quoting from their document 
regarding the minimum standard — I think you raise it in 
your document — “Employees that handle cash, for 
example, such as waitresses, waiters, gas station attend- 
ants, cashiers etc, every six months an employer could 
automatically deduct $50 from an employee’s paycheque 
for cash shortages” — that’s assuming it’s a $100 
minimum, for example — “twice a year. The employer 
could purposely violate the law by deducting moneys 
under the minimum amount every six months — a new 
double standard for the employer, an outright licence to 
steal.” What would you say to that suggestion? 

Mr Cunningham: Absolutely. The reference to 56 
hours in a row that I was making was that if you have a 
legal definition of a workweek running Saturday to 
Saturday or Monday to Monday, as long as you group or 
cluster your hours of work around that dividing line, 
which is an imaginary line only in legislators’ and 
lawyers’ minds and not a reality on the floor, you can 
manipulate the workplace. Did we need that work 


standard? Yes, we did as a minimum. Do we need an 
improved work standard? Yes, we need a greatly 
improved work standard that wouldn’t allow what is 


taking place. Stated as a law, you couldn’t do it, but if. 
you manipulate the law you in fact can do it. Yes, very — 


much so. 
1130 
Mr Baird: Thank you very much for your presenta- 


tion. I would just like to get maybe a few comments and 


what not on the record. One of your presenters, Mr 
Cooper, mentioned that there was no time to present a 
full review of the Employment Standards Act to the 
Legislature. My office has just checked. The last year the 
NDP government was in power the Legislature of Ontario 


only sat for five weeks. There was certainly plenty of | 


time to do it, but they didn’t, because the Premier of the 


day had said he didn’t want any more labour legislation. | 


Of course, that information is on the public record with 
respect to the schedule of the Legislature. 


You mentioned very briefly the collections. We’re not | 


satisfied with collecting 25 cents on the dollar. In 1993, 


the previous government disbanded the collections unit — 


and displaced 10 employees in a cost-cutting initiative. 


My colleague the member for Windsor-Walkerville . 
mentioned Professor Judy Fudge’s statement. She men- 


tioned in her brief that it was dissolved in 1995, but the 
fact remains it was dissolved by an NDP government. We 
saw the recovery rate go down to 20% and 15% the year 


after they did that. It got demonstrably worse, and it was | 


directly attributed to the NDP government’s decision to | 


disband the collection agency and discharge those 


employees. It’s very important to get that on the record. 


We feel that bringing in private collection agents will © 
do a terrific amount so the workers get more of their 
money, and that’s incredibly important to put on the — 


record. We’re not satisfied with 25 cents. If we make a 
few little tinkering changes, we’re not going to get the 


results. The previous two governments tried, to their — 
credit; we have tried. It’s simply not working. We need — 


a major change. 

We think every worker is entitled to every single 
dollar. The previous two governments have signed deals 
with employees if they’ve consented. All three parties 
have done it, said: “Listen, we can get you 80 cents on 


the dollar now. Would you accept that, as the worker?” — 


The NDP did that; the Liberals did that; we’ve done that. 
We think the 25 cents on the dollar is simply unaccept- 
able and we want to try a different area. We’ll be held 


accountable for that. If we’re not able to collect more © 


money, we’ll be held accountable for that. But we’re not 
prepared to accept 25 cents on the dollar; it’s just unac- 
ceptable. 

Mr Cunningham: May I answer that? 

The Chair: Very briefly. 

Mr Cunningham: First of all, Mr Cooper hasn’t made 
a statement today, so you’re trying to make political hay 
while the sun isn’t shining. 

The Chair: Excuse me, Mr Cooper did make a 
statement before you came up here. 

Mr Cunningham: This is my representation. First of 
all, this local will come to take on any government in 
power, not just the present one. I am here on my vacation 
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without pay. I’ve driven from Kincardine to present this 
and I could give squat less what government is in power. 
' The legislation that you have presented is terrible for the 
‘people of this province. So don’t make hay while the sun 
‘isn’t shining here. It has nothing to do with what party is 
in power; it’s the bill that you’ve written and the bill 
you’ ve presented and its effect on the working people of 
‘this province. That’s it. The collection, with minimums 
/and maximums, is not full dollar. 

| The Chair: Thank you very much for your presenta- 
tion. I believe he was referring to Mr Cooper’s com- 
_ments, the previous speaker. 


CANADIAN AUTO WORKERS LOCAL 4304 


The Chair: Our last presentation of the morning will 
be CAW Local 4304, Mr Grosz. Just at the outset, I’d 
| like to thank you as well for filling a vacant spot this 
-morning and helping us better order our day here. 

_ Mr Rudy Grosz: Thank you for allowing me to come 
to you and speak today. I am the president of our local. 
I represent the Kitchener Transit drivers and the fleet 
mechanics for the city of Kitchener. But I didn’t come 
here to just represent them; I came here for myself. I was 
born and raised here in Waterloo and Kitchener. I grew 
up listening to my father, who was a Polish immigrant, 
telling me about how he got involved in trade unions 
before there were really trade unions. He was an organ- 
izer. He did a lot of things and he told me about them 
when I was growing up. I used to think: “Why did you 
do that? What did you do those kinds of things for? Why 
didn’t you just stay on the farm where we were living 
and just work the farm? Why did you get involved in that 
stuff?” His one answer to that was: “I didn’t do it for me. 
I did it for you.” 

I grew up in the 1950s and 1960s, and life here in 
Ontario was pretty good. I got married and had a family; 
got involved with a trade union for a little bit with the 
rubber workers, Local 80. I didn’t like working in a 
factory, so I left that. I thought Ontario was a great place 
to be. I thought Canada was the greatest country in the 
world, I thought Ontario was the greatest province in 
Canada and I felt that Kitchener-Waterloo was probably 
one of the best places in Ontario to be. Like a lot of 
people who live here and work here, I didn’t pay a whole 
lot of attention to what was going on because life was 
good. There were jobs. We had a fair amount of security. 
I didn’t pay attention to the people who were out there 
making these things happen for me. My father was one of 
them. He’s been gone for 25 years now and he can’t see 
what’s going on, but I do see what’s going on. 

I have six children. I have eight grandchildren. [’m not 
here for me. I’m here for them because the province of 
Ontario is changing and I’m not happy to see the changes 
that are going on. I see things that my father worked for 
disappearing, things that I didn’t bother to take seriously 
when he was alive. I wish he was here now so I could 
tell him that he was right, because he told me these 
things would happen. 

I became involved with Kitchener Transit about eight 
years ago as a bus driver and I started hearing things. 
People get on my bus and I like people so I talk to them. 


\ 
| 
[ 


I hear about employers who hire people at a training rate 
of around $3.50 an hour, keep them on for 60 days, and 
then let them go and hire the next one, so their entire 
workforce is being paid $3.50 an hour. “Why don’t you 
complain?” “What for? Who’d listen? I need a job. If I 
complain, I’m out.” 

Then it hit my own family. I have a son who went 
through college, graduated top of his class as a chef from 
George Brown College in Toronto, got a job in Waterloo 
at one of the best restaurants, one where the minister 
herself eats, or used to eat. He was put on salary, worked 
60, 70 hours a week straight salary; no overtime, no 
holidays, nothing; six, seven days a week. I said: “What 
are you doing this for? They’ve got to pay you.” He said: 
“T can’t complain. I'll lose my job.” My son is a diabetic; 
has to eat regular meals at regular times; take his insulin 
at the proper times with the right food amounts. One day 
his wife called. He’s married and had a baby. They were 
rushing my son to hospital. He almost died because he 
didn’t eat properly during these shifts that he was work- 
ing. Ten days later he went back to work to find out he 
didn’t have a job. They didn’t need him any more. They 
didn’t even bother to tell him. He walked in and they 
said, “We’ve replaced you.” 

He went to the labour board and he said, “What can I 
do?” They opened a file that thick of employees who had 
complained about that employer and nothing was ever 
done about it. People complained but the employer never 
paid, and they won’t because they’re out of business now. 
The sign’s gone. They’ve opened a new restaurant under 
another name, formed another company, and they’ll do it 
to the next bunch of employees as well. 

Now we want to reduce some of these things? We 
want to change them? No. We’re going the wrong way. 
You want to improve? I think change is necessary. I think 
every government that’s been in power in the last 15 
years has let things slide. You want to change it? Tighten 
up on the enforcement. Don’t bother taking stuff way. 
You’ve got the laws there. You’ve got the standards. 
You’re just not enforcing the standards. When people 
come in and complain, don’t make them wait two years 
or a year and a half, and then the company goes bankrupt 
so they walk away. Make the employer pay. When you 
find a bad employer consistently doing these things, 
charge him a premium, make him put money in a pot to 
pay for these workers. There are good employers out 
there, some who won’t do these things, but most 
employers will push it to the limit. 

1140 

I work for the city of Kitchener; a good employer. The 
minute they heard that some of these standards might be 
changed, I was back at the negotiating table, even though 
I’ve just signed a three-year contract. They want to 
extend our work hours. They want to take away overtime 
benefits. They want to take what we call our spread time, 
which allows us to get paid extra if we’re on duty more 
than 11 and a half hours. They want to take away our 
paid lunch. I guess now that you’ ve withdrawn that part 
of the bill for the time being, in two weeks now when we 
go back to the table to talk about these things, they won't 
be bringing that up. But they will push to the limit, and 
we have to negotiate and we have to fight constantly to 
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keep the things we’ve got. You’re not helping anybody 
when you start taking stuff away. 

So I came here today to let you know how I feel as a 
person. As a union president, I want my members to have 
the best. I don’t want to keep fighting every day of the 
week to keep the things we’ve got. I want to see the 
province of Ontario improve, not get worse. You have the 
power to make it work. I’m not here to represent one 
political party or another; I’m not attacking anyone in 
that sense. Any party in power has the power to make the 
laws work if they have the will to do it. Lately, we 
haven’t had the will to do it. 

The Chair: Thank you very much, Mr Grosz. This 
time the questioning will commence with Mr 
Christopherson. We have three minutes per caucus. 

Mr Christopherson: That was a very poignant 
presentation; thank you. The one question that comes to 
my mind in listening to not just the problems you’ve 
outlined but where you think the solutions lie is your 
reaction to the fact that there will be at least 45 fewer 
employment standards officers in place as a result of Bill 
49 and the financial reductions to the Ministry of Labour 
in terms of what that says to you about this government’s 
intent, since you believe so strongly that the real answer 
is greater enforcement, not less. 

Mr Grosz: If you take away people who do the job, 
then the job doesn’t get done. It’s that simple. If you 
want to move, which we do, 110 buses down the street, 
you need 110 drivers. You take 30 drivers away, you 
only move 80 buses down the street. If you want to 
handle claims, you have people to do it. You take the 
people away, you don’t handle the claims, or you delay 
them, make them longer. 

Mr Christopherson: What would you say to the 
Minister of Labour, who was here earlier, and those 
chambers of commerce which insist that Bill 49 does not 
reduce in any way the minimum rights that workers now 
have in the Employment Standards Act? 

Mr Grosz: I believe they do reduce some of the rights 
they have — the limits that are there, the minimum limit, 
the maximum standard, the time frames. 

Like I said, my son, when he was working, didn’t 
complain because he needed the job. He had a wife, a 
small baby, he was trying to make a reputation for 
himself. It was his first job after graduating. He needed 
the work. That was one of the top restaurants. If he had 
lost that job because of complaining, he would have been 
blacklisted, which he ended up being, in this community, 
anyway. He ended up going to another community to get 
employment because they put the word out on him: He’s 
a troublemaker. He could not get a job in his field in the 
region of Waterloo. 

Mr Christopherson: How many people, or even a 
general description, are in a circumstance where they’re 
likely to be afraid to make a complaint to the ministry for 
fear of reprisals, up to and including losing their job? 

Mr Grosz: Probably a very large number. Even though 
we have a union where we are, we have people who will 
not complain for fear of losing their job even though 
we’ ve assured them the union will protect them for doing 
it, and they still won’t complain. So what about all the 
people in Ontario who are not unionized, in small 


industry and small business, where there are seven or 
eight people working? 

Where my wife works there are seven people and 
they’re treated like dirt sometimes, some of them in there. 
They never complain because it’s the only job they’ve 
got. You look at the want ads, you go out and there’s not 
much out there, so they keep what they’ve got and they. 
put up with it. 

Mr Joseph N. Tascona (Simcoe Centre): Thank you 
for your presentation. I appreciate your sharing your story 
with respect to your family in that particular restaurant 
because throughout the hearings we’ve been finding 
employers have been using bankruptcy and insolvency as 
a shield to get around the enforcement of the Employ- 
ment Standards Act. That’s one area that we don’t have — 
any control over, which is bankruptcy, in terms of 
protecting workers with basic rights and making sure that 
the system in terms of getting full wages for the work 
that you’ve put in is protected. | 

Nothing has been done. That act has been reviewed | 
and they were supposed to have done something, but they 
have done nothing. It ties our hands in terms of Saying, © 
“How can we attack insolvent employers?” In fact, we 
have very limited methods of doing that other than going | 
after the directors. That’s a very difficult task, but it’s _ 
been done. There was a recent case on that in terms of 
collecting for workers, but it took six years to litigate that 
case. But that doesn’t protect the workers who are in the 
type of industries like restaurants and garment shops etc. © 
That’s one area that I think has to be noticed and I hope | 
my friends are aware of that. 

There’s one other area, since you’re involved in 
negotiations. Currently, under the act severance pay is a 
Standard that can be contracted out by the union when — 
they want to negotiate for their workers. Do you have | 
severance pay under your collective agreement? 

Mr Grosz: We haven’t because we’ve never had a bus 
driver laid off in the city of Kitchener in the history of 
Kitchener Transit. Thanks to the transfer payment cut- 
backs from the government to the city of Kitchener of | 
$1.5 million next year, we’re looking at maybe 30 layoffs | 
and we’ll have to negotiate it now. That’s why we’re at 
the table. 

Mr Tascona: But that’s something that is contracted 


out. In other words, unions have the right to contract out | 


of the Labour Relations Act to get the best deal for their 
workers. We’ve had some comments on that from other _ 
presenters with respect to plant closures etc and they are 
aware of that, but it’s something that is not objected to 
by unions. They in fact have welcomed it, to be able to 
negotiate severance pay and contract out of the legislation 
to protect their workers. 

Mr Grosz: The unions can do that. What about the 
people who don’t have unions? 

Mr Tascona: That’s exactly right, but the thing is this 
is a standard that has been contracted out so to take it 
beyond that, it’s not something that’s new for unions to 
be able to protect their workers where the standard is not 
a minimum, and severance pay is one of those areas. 
We’re looking at extending those in certain areas and 
that’s been pulled now, but it’s not something that’s new, 
so I wanted you to be aware of that. 
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_ Mr Hoy: I appreciated your presentation this morning, 
‘the personal knowledge that you have of certain actions 
‘taken against particularly your son. We’ve only been on 
the hearings for the third day now and it’s apparent that 
the act is going to need some amendments. 
__ The government likes to talk about bankruptcy and I’m 
not suggesting that this is going to solve or is even 
‘maybe part of Bill 49. But I want to talk about bank- 
ruptcy for a moment and what the farm sector did in 
bankruptcies where grain elevators went bankrupt and 
there was no grain in the elevator or, as often is the case, 
the farmer was the last creditor. The farm community 
_began a checkoff system whereby a few dollars per ton, 
or whatever the figure might be, was subtracted from 
their paycheque in order to protect themselves from those 
who went bankrupt. 
_ It’s that kind of innovative thinking and agreement 
among parties to take a certain action. We’ll be looking 
at constructive amendments to this bill. I’m not suggest- 
ing that what I just mentioned about what the farmers’ 
reaction was to bankruptcy would be any kind of an 
-amendment that we would think of; I’m just saying there 
are people who have constructive ideas on how to 
“maintain the importance of workers and the worldwide 
renown that Canada and Ontario are the greatest places to 
live. 
_ The Chair: Thank you, Mr Hoy, and thank you very 
much again, Mr Grosz. I appreciate your taking the time 
to make your presentation here today. 

With that, thanks to the two presenters from the 
afternoon who accommodated us this morning, we will 
amend the schedule and the committee will recess and 
return to this room promptly at 2 o’clock. The committee 
stands recessed. 

The committee recessed from 1150 to 1400. 


GUELPH AND DISTRICT LABOUR COUNCIL 


The Chair: Welcome to all those in attendance for our 
afternoon session of the third day of hearings on Bill 49. 
Our thanks to the Guelph and District Labour Council for 
accommodating a slight change in the sequence. If you 
could come forward now, you have 20 minutes to divide 
as you see fit between presentation time and question- 
and-answer period. 

Mr Clarence Boulding: My name is Clarence Bould- 
ing from the Guelph and District Labour Council, and 
this is Carol Hall, our financial secretary. I want to 
apologize, first off, that we’ve only brought 10 copies of 
our submission because of the cost. We find it improb- 
able that people that don’t have a lot of financing should 
be able to afford 30 copies and the cost that goes into it. 
It would be nice if there was some other way we could 
do it. 

Another apology is that at the time we wrote our 
submission we didn’t know that flexible standards were 
going to be withdrawn from Bill 49. We would appreciate 
being able to read our notes as written. 

On behalf of the Guelph and District Labour Council 
we would like to thank this committee for the opportunity 
to hear our views on Elizabeth Witmer’s minor house- 
keeping changes to the Employment Standards Act. It is 
not often enough this government holds public meetings 


so that the people of this province might have a say in 
the many changes imposed by the Tories. Unlike some 
others, we believe our democratic rights do not start and 
end at a ballot box once every four or five years. So we 
are pleased to be here. 

Real progress only takes place in a society when there 
is compromise, and this present government in its pursuit 
of appeasing its private enterprise constituents has 
showed no compromise, no compassion, nor anything less 
than contempt for anyone with a different view than that 
of their own. 

It should come as no surprise that the GDLC is 
opposed to almost all the current proposed changes to the 
ESA, the Employment Standards Act, considering we 
represent those in society that are sometimes exploited, 
often mistreated, and do not have the education or 
resources to help themselves. Our initial response is that 
these proposed changes will not improve basic employ- 
ment rights, and over the course of our presentation we 
hope to show you why. 

Our main focus will be flexible standards, which have 
been withdrawn, and enforcement under a collective 
agreement, as well as some brief comments on other key 
amendments. 

It should be noted that the GDLC represents some 
5,000 members of public and private sector unions in the 
Guelph area. 

Flexible standards: As someone who has negotiated 
collective agreements on behalf of the membership of 
Canadian Auto Workers Local 1917, unit 2, the proposed 
changes under flexible standards hold ominous challenges 
for collective bargaining. In the past it was never necess- 
ary to include the ESA’s minimum standards in the 
collective agreement. We had only to negotiate those 
conditions that exceeded the ESA. Right now, it is good 
to know that, even if no gains can be made at the bar- 
gaining table, members will at least be protected by a 
minimum standard that is the same for all workers in 
their particular sector. Bill 49 will change all that. 

Bill 49 allows a collective agreement to override the 
legal minimum standards concerning severance pay, 
overtime, public holidays, hours of work and vacation 
pay if the contract “confers greater rights...when those 
matters are assessed together.” This measure erases the 
historic concept of an overall minimum standard of 
workplace rights for unionized workers. 

Even though Bill 49 allows tradeoffs on these stan- 
dards, what could possibly make up for a parent who 
misses coaching their children’s baseball game because, 
for example, they are forced to work overtime? The 
current minimum standards, even if abused from time to 
time, must not be for sale, because there can be no fair 
trades in minimum standards. As people involved in 
contract negotiations, we can say that three-year agree- 
ments like the one we have now in my workplace will 
probably be a thing of the past. The membership will not 
want to tie themselves down for fear of being stuck in a 
detrimental tradeoff position. Imagine collective agree- 
ments with terms of three to six months so the union can 
be sure that the employer’s demands aren’t too unrealistic 
for its membership, bringing an end to a period of time 
of long-term stability for both employer and employee. 
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Under the proposed changes it is fair to assume that 
employers will want to make changes to every contract, 
especially to hours of work. Employers are always 
complaining about the high cost of payroll taxes and one 
way around that would be to have mandatory overtime, 
allowing companies to employ fewer people than they do 
even now and returning workplaces to the sweatshops of 
the early 1900s, forcing people again into long hours of 
work and more time away from their families. 

Please don’t allow the minimum standards to be 
negotiated. Workers will only lose the few rights that 
they have now. The potential of this amendment to erode 
the standard of living of the working class of this prov- 
ince is enough to make the GDLC stand in opposition to 
the bill as a whole. 

Ms Carol Hall: Enforcement under a collective 
agreement: As union people representing the members in 
our workplace, we are appalled to see that Elizabeth 
Witmer does not seem to understand housekeeping in the 
real world. A broom is actually for sweeping the floor 
and not for destroying valuable objects. She is sweeping 
away valuable employees or front-line workers, if you 
will, who keep businesses producing. Paying a fair wage 
for fair work is indeed not unfair. We believe that Bill 49 
will cause job layoffs. Employers will employ fewer 
employees, working longer hours to get their work done. 
This is not job creation; this is job cremation. 

Bill 49 will make far-reaching changes in the enforce- 
ment under a collective agreement, the foundation of the 
basic rights of union and non-union workers in Ontario. 
Unions have fought for many years for fair wages, good 
working conditions and a means of representation. When 
this failed, the union worker, who is also a taxpayer, had 
the Ministry of Labour to represent them. Under section 
20 of the bill, section 64.5 of the act, unionized and non- 
unionized employees will no longer have the security of 
working in a safe environment. Employees working in a 
chemical plant may suffer long-term illness if the 
employer deems that safety measures are not necessary. 
Sorters at a recycling plant may be injured on the job 
because job safety equipment will no longer be supplied. 
Workplace harassment may be condoned if the employer 
turns a blind eye. 

There are few people who can afford a lengthy court 
battle. Workers are not lawyers. They are not aware of 
the many avenues open to them and find out by accident 
when it’s too late. Bill 49 will effectively remove their 
rights to redress and compensation from their employers. 

The government will make it feasible to fire anyone 


who stands up for their rights or complains about poor: 


working conditions. The Ministry of Labour already has 
more complaints than an enforcement officer can handle 
properly. The Guelph and District Labour Council] 
currently receives calls from workers who cannot contact 
the employment standards branch because the phone lines 
are constantly busy. We are being denied overtime pay, 
meal breaks, severance pay and are being forced to work 
excessive hours. This is happening now. Bill 49 will 
make the situation much worse. 

General comments: High unemployment and a stagnant 
economy have pressured working people to turn a blind 
eye to poor working conditions already. The number of 


complaints the Ministry of Labour gets now should be a - 


good indicator that large numbers of employers are taking 
advantage of their employees. 

Weakening the ESA will only make an imperfect 
system worse. Now is the time to be strengthening human 


rights in the workplace, not diluting them. The working © 


men and women of this province deserve better than to 
be thought of as secondary to the higher profits of the 
business community. 


These minor housekeeping changes also call for a 


maximum $10,000 cap for an employee that files a 
complaint under the act. It offers private enterprise a 
chance to make a profit off the collection of money owed 
to a complainant. This will offer monetary rewards to the 


employer to drag out his abuse — the most he’ll pay is . 


$10,000, less if he makes a deal with the private collec- 


21 AUGUST 1996 | 


tor — rewards a private businessman with a chance to 


make a fair buck for collections. Indeed, these proposals 


will reward everyone but the poor employee, who will get 


shafted again because his government, the defender of the 
people, will not want to intervene on his or her behalf, Is 


this government so far from its constituents that the only | 
individual’s rights it’s concerned with is the individual — 
employer? We want the system of public enforcement to - 


be maintained and improved. 
Mr Boulding: In conclusion, with the exception of the 
proposed changes affecting vacation pay and those that 


affect seniority, service during pregnancy and parental — 
leave, we find these proposals unprogressive. The Guelph | 
and District Labour Council is an organization which is 


concerned with maintaining and improving basic societal 


standards such as hours of work, overtime pay, vacation © 
pay, severance and public holidays. Bill 49 would — 


eliminate the floor for these minimum standards. 


We say this bill should be scrapped and another © 


method found for cleaning up a government mess instead 
of putting it on the backs of the working poor. Since 


there is to be a major review of the act in the near future, _ 
we feel this provincial government shouldn’t make any — 
changes now but should be including all parties with a — 


vested interest to make recommendations to the act as a 
whole. We feel that if government, business and labour 
come together in the spirit of compromise, the Employ- 
ment Standards Act can be improved and it can be done 
without lowering anyone’s standards or infringing on 
their rights. We’ll just have to look further than the short- 
term bottom line. 

Thank you, and we look forward these opportunities in 
the future. 

The Chair: Thank you very much for your presenta- 
tion, and that leaves us three minutes of questioning per 
caucus. This time the government members will be the 
first. 

Mrs Barbara Fisher (Bruce): We had an experience 
on Monday in Toronto of having a worker represent 
herself. She’s not a member of organized labour and 
therefore came before the committee representing herself. 
It had to do with enforcement, and specifically in her 
case it was enforcement with regard to collection of 
outstanding moneys owing to her. During her presentation 
she was pretty adamant that in fact government got in the 
way of collecting on her behalf over the period of almost 
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‘two years and the outstanding debt of 180 hours worth of 
‘income still was not forthcoming. A single parent with 
three children, she was finding it very difficult. 

1410 

_ J think if we’re going to address the problem in a 
reasonable manner, we have to put all politics aside and 
,do what we all know is best, and that is work on behalf 
_of the workers. In this case the question with regard to 


needs. Do you think it was a good idea then to cut 45 
employment standards officers at this time? 

Mr Boulding: Definitely not. My wife herself has had 
a complaint with employment standards and it has taken 
18 months for her to even have any response from the 
Employment Standards Act. When that person did call, 
with the letter that came to the house, she had 10 days to 


) 
1) 


private collection was raised. Where the collection agents 


,in the past have been let go and the merging of that 


responsibility placed with the current staff, we find that 


/we’re obviously short of being able to meet the needs of 
‘not only enforcing the Employment Standards Act but 
_also the collections side of it. 


y 


Given that all parties within the provincial government 
in the past have been unsuccessful in collecting on behalf 
of the worker, do you not think it’s reasonable that we 
can give it a chance here, that perhaps private collection 


could work on behalf of the worker? In closing, on that 
_ question, I would remind ourselves we’re collecting about 


_ 25 cents on the dollar right now for those workers. Deals 
have been cut in the past by all parties while in govern- 
ment. She sort of felt we were in her way in accessing 
her rights to her collection. 


Mr Boulding: First of all, my answer to that would be 


in the collection of outstanding money, I think we’re all 
aware that any time an employee is owed money, in some 
cases it’s because the business has gone out of business, 
_in which case then the employee is always the last person 
on the list to get paid. 


Second, if the government had some rules or some 


penalties for employers who didn’t pay the money that’s 


owing, instead of just saying, “That’s right, the money is 
owed to this person and you have to pay,” if they had 
any regulations and penalties to enforce those things, that 
would work a lot better than to allow a private collection 
agency a chance to collect. Because what are they going 
to use to collect the moneys owing, except for the fact 
that they might be able to negotiate a lower amount than 
what’s duly owed to the employee in the first place, in 
which case the employer, someone who has bent the rules 
or abused them, is going to get off with less money than 
they really owe to someone. 

Mrs Fisher: But that’s no different from today. Deals 
are cut every day right now with regard to getting those 
funds. It’s not a new act and it’s not a new practice. 
Right now, our workers are getting less than they’re 
entitled to because those things are negotiated off right 
now. There just isn’t a magic number. Do you think 
that’s right? 

Mr Boulding: What I think is right is that the Em- 
ployment Standards Act and the Ministry of Labour have 
more teeth to actually penalize businesses, even if it came 
down to maybe pulling their licence for a year for not 
paying money that’s owing to somebody. The point is 
here, the person that’s going to lose — we want the 
Employment Standards Act improved, we want the 
Ministry of Labour improved, and that might take more 
people to do the job. 

Mr Duncan: Just along that line of questioning, the 
member for Bruce did indicate that successive govern- 
ments and the branch have been short of meeting the 


act on that, and if she didn’t act within those 10 days she 
was going to lose out altogether. If it’s taking 18 months 
for people to actually have their complaints heard, that’s 
way too long. We do need more people there. 

Mr Duncan: So given this, in your view, just because 
you’re an observer, a labour leader, do you think the 
government is really acting to try to improve collection, 
or do you think it’s acting to try to reduce standards? 

Mr Boulding: I think they’re actually acting to reduce 
standards. If they were really concerned about collection, 
they wouldn’t have gotten rid of the $5,000 wage protec- 
tion program they had in place for workers who were 
owed money. 

Mr Christopherson: Further to the issue you raise on 
page 5 about the phone lines, how long has that been 
going on, that you’ve been having trouble with the 
phones? 

Mr Boulding: The labour council itself has always 
gotten calls from people asking about employment 
standards, but it’s only probably been in the last six 
months that people have been complaining that they can’t 
even get to talk to anybody because the phone lines are 
busy. 

Mr Christopherson: Do you have documented cases 
of that, at least of people telling you they’ ve been trying 
to do that? 

Mr Boulding: Oh, yes. We have a message pad and 
continually there’s messages there that someone is 
looking for information on employment standards. 

Mr Christopherson: That’s interesting. Just above that 
also, this is an issue we’ve been focusing on today, and 
I think more and more it’s crucial in terms of the impact 
of Bill 49 on non-union members. You state: “The 
government will make it feasible to fire anyone who 
stands up for their rights or complains about poor work- 
ing conditions. The Ministry of Labour already has more 
complaints than enforcement officers can handle proper- 
ly.” Do you have examples of circumstances that people 
have told you about? 

Mr Boulding: Have been terminated? 

Mr Christopherson: Or where they’re afraid to say 
anything because they’re afraid there will be repercus- 
sions. 

Mr Boulding: I think most people who end up termin- 
ated or are working in bad working conditions just know 
that the way the structure is set up so far, it takes so long 
to be heard. So no one acts in haste and probably people 
are working and living with bad conditions right now 
only because they don’t want to put themselves in a 
position of getting terminated by making a formal 
complaint to the Employment Standards Act. 

I’m not the recording secretary, and the recording 
secretary couldn’t make it today, but she’s the one who 
answers the phone and takes all these messages. I’m sure 
she has — well, all of those cases would be people who 
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would be afraid. Actually, we do have a letter on file 
even from complaints from people that probably have 
been sent to the employment standards or they haven’t 
sent the letter to employment standards. 

Mr Christopherson: The reason we’re focusing on it 
is because there’s a real difference of opinion about why 
people don’t file sooner in terms of lodging their com- 
plaint. What we’re hearing is a great deal of evidence 
that there are people who are afraid to raise a stink in the 
workplace because they have no protection and they’re 
afraid and they don’t have alternatives if they’re fired, 
either to get their job back or to find another job. There’s 
a real question as to whether that’s the reality or not. I 
just wondered what it was from the perspective of the 
labour movement in Guelph. 

Mr Boulding: I think even in our brief we mention 
that the economic situation for working people these days 
is such that there aren’t a lot of jobs out there. Someone 
who has complaints and knows that their rights are 
violated under the Employment Standards Act may let 
those go in lots of cases because they’ll be terminated 
from a job, and jobs aren’t easy to come by. 

Mr Christopherson: So high unemployment, in 
addition to low rights in the law, makes for a great 
climate for the unscrupulous employers that are out there. 

Mr Boulding: For sure, and we see Bill 49 as a “big 
boss” bill which will just allow employers to abuse and 
get away with even more. 

Mr Baird: Could I have a point of order, Mr Chair? 
Just a concern — Mr Christopherson brought this up — 
to the people presenting. Page 5 of the brief says “the 
phone lines are constantly busy.” This is a concern and 
I think it’s valid. If you could provide us with examples, 
I'd be happy to look into it for you, because it is a 
concern and we would look into it. If you could provide 
the specific details of the times and the number you ’re 
calling, I’d be happy to look into it. 

Mr Boulding: Who would you want it sent to? 

Mr Baird: To me; I’ll give you my card. 

Interjections. 

Mr Baird: Just give me the number. 

Mr Duncan: On a point of order, Mr Chair: That line 
has not been working well for a very long time. We 
would like the government to provide us information with 
respect to how they expect service to improve when 
they’re cutting employees from that branch of the minis- 
try. 

The Chair: Thank you both for taking the time to 
make a presentation before us here today. We appreciate 
it. 
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INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS, 
FESTIVAL CITY LODGE 1927 


The Chair: Our next group up will be the Interna- 
tional Association of Machinists and Aerospace Workers, 
Festival City Lodge 1927. Good afternoon to you all. We 
have 20 minutes for you to divide as you see fit between 
presentation time and questions and answers. Would you 
be kind enough to introduce yourselves for the Hansard 
reporter, please. 


Mr Charles Muma: I’m Charles Muma. I’m the 
president of Festival City Lodge 1927. With me are: 
Darlene Dale, the chairman of our political action com- 
mittee, and Michael Dale, who is an adviser we use and | 
is also Darlene’s husband. | 

Festival City Lodge 1927 is a member local of the 
International Association of Machinists and Aerospace 
Workers. We represent over 300 members of Dominion 
Controls. It’s a company that builds parking brake 
assemblies in Stratford, Ontario. Making our presentation 
will be Darlene, the chairperson of Local Lodge 1927's 
political action committee. | 

Mrs Darlene Dale: Good afternoon and thank you for 
letting me speak to you. 

The Employment Standards Act has been in need of. 
improvement for several years. It has too many exclu- 
sions and loopholes which weaken its protection of. 
Ontario workers. 

There are several positive amendments in Bill 49. One’ 
such amendment is the entitlement to vacation pay. Under 
the proposed amendment, time lost due to illness or leave - 
will still be used to calculate entitlement for vacation. 
time. Second is the amendment that will ensure that all 
employees maintain benefit and seniority rights while on - 
pregnancy or parental leave. | 

However, Bill 49 also contains fundamental changes to 
Ontario labour law by permitting important minimum — 
standards to become negotiable. Prior to this bill, it was” 
illegal for a collective agreement to have any provisions 
below the minimum standards set out in the Employment | 
Standards Act. Section 3 of Bill 49 will allow a collective 
agreement to override the legal minimum standards 
concerning severance pay, overtime, public holidays, — 
hours of work and vacation pay if the contract “confers — 
greater rights” when those matters are assessed together. © 

This opens a can of worms. Since it is almost imposs- 
ible to define a subjective term, it leaves the act wide | 
open to interpretation. Such a large loophole will invite — 
dishonest employers to skirt the law, leaving honest | 
employers who wish to remain in business no alternative | 
but to follow suit or leave for a jurisdiction where more 
predictable standards exist. | 

The vagueness of the bill also widens the scope of | 
items to be negotiated, creating an environment that could 
lead to more work stoppages as unions and employers | 
struggle through lengthy contract negotiations. The end 
result would be lowered productivity as both parties 
become engulfed in a war of tradeoffs. | 

Our contract is due to be negotiated next year and, as — 
with most collective agreements, the provisions in the 
Employment Standards Act work as a bottom line from 
which both parties start their bargaining. Now let us 
suppose that there is no point at which to start negoti- 
ations. 

For example, in division 320 of our plant, many of the 
employees have been working large amounts of overtime. 
One man was able to accumulate 40 hours of overtime in 
one week. The company could suggest a waiver of | 
overtime rights for more vacation time. At the rate of 40 
hours per week, the amount of overtime could reach 
2,000 hours in one year. This amount of overtime would 
be too great to be compensated by vacation time in one 
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jyear and therefore could only be used against the em- 
ployee’s retirement date. The tradeoff is an exchange of 
a monetary right — overtime pay — for a non-monetary 
benefit of early retirement. For the purposes of Bill 49, 
early retirement could be seen as a greater right when 
assessed together with the rest of the contract. Is it? 

_ We have all heard through the media the experience of 
the Japanese with overextended work hours. They have 
found that extending hours of work can contribute to 
heart attack, stroke and even death. If this were repeated 
in Ontario, our already overstretched health care system 
would be further burdened. If the employee suffers a 
heart attack because of extended hours of overtime to 
secure an early retirement, can this really be called a 
greater right? 

Let us put another proposal on the table. Let’s say a 

‘management team would like to help their employees 
maintain a good work record and reduce the number of 
‘people who have to be reprimanded or fired because of 
‘their attendance. They propose a system to use overtime 
hours to cancel out incidents: any unauthorized leave 
from work such as leaving work early, lateness or 
sickness. Eight hours of overtime at standard wages will 
‘cancel one full incident. On the surface, this proposal 
sounds very appealing. It could be considered a benefit 
for the people who are close to being fired due to the 
restrictions of the attendance policy: “All I have to do is 
work a little overtime and my job is saved.” On closer 
examination, this benefit falls short. The employee has 
lost a day’s pay through absenteeism and is now being 
asked to relinquish eight hours of overtime pay. In 
essence, the employee just paid the company four hours’ 
wages to keep their job. 

It may seem improbable that a company would offer 
such a formula to its workers, but a similar tradeoff of 
rights is being used in my workplace at the moment: 
“Employees may substitute one half day vacation in lieu 
of taking a leave of absence for specialist appointments 
etc, provided both half days are scheduled at the same 
time. Maximum of up to two single days per vacation 
year.” This is taken from the Dominion Controls attend- 
ance policy, as appended to this document. 

On the surface, this seems a reasonable deal. 
Employees may take vacation time in order to keep their 
attendance record within the allowed limits of 10 days in 
a two-year rotating window. The employee is asked to 
trade their right of vacation time to keep their job. Under 
this formula, a new employee with only two weeks 
vacation loses even more, as two days traded for doctors’ 
appointments sends their allowed vacation time below the 
two-week minimum standards. Do they get time from 
work? Yes. Is it vacation time? Well, my idea of vacation 
time is not sitting in a specialist’s office waiting to hear 
if I need an operation or cancer treatments. These 
employees are already owed vacation time by the com- 
pany, and making them use this time up as a means of 
payment to the company for a job they already have is a 
glimpse into what awaits other workers in Ontario due to 
the change in Bill 49. 

The government must believe that the provisions of the 
Employment Standards Act are not the minimum at all 
but more than the working people of Ontario deserve. If 


the standards are truly considered to be minimums, it 
would be impossible for them to be reduced or compro- 
mised as a tradeoff for an increased benefit over and 
above another standard. It is the government’s duty to set 
clear standards so that our society represents a level 
playing field for all. Both industry and labour will suffer 
under the proposed changes to the Employment Standards 
Act contained in Bill 49, but the big loser will be the 
Ontario economy, which, gridlocked in endless trivial 
negotiating between capital and labour, will lose its 
competitive edge in the global marketplace. I implore this 
committee to reject Bill 49 as it now stands and to urge 
the government to work together with labour and capital 
to reach a truly equitable revision of the Employment 
Standards Act. Thank you. 

Mr Duncan: Thank you very much. This theme about 
the economic cost of these amendments and how it’s 
going to impact on collective bargaining and what it will 
do to the investment climate in Ontario is one that is 
emerging in terms of union presentations. We’re hearing 
this from different organizations. Your view then, just to 
make sure I understand it very clearly, is that the sections 
of the bill that pertain to flexible standards, if they come 
forward with them in their second round, and also the 
notions around arbitration and so forth in the bill, will 
ultimately cause unions, number one, to negotiate con- 
tracts that are shorter in length; number two, make those 
negotiations more difficult; and number three, in your 
view, result in a situation where collective bargaining is 
slower and more confrontational. Am I understanding the 
gist of it? 

1430 

Mrs Dale: Yes, that’s exactly my position. Right now, 
as I said, when we go in we have a bottom line, a base 
point to start with, and everybody at the negotiating table 
understands that. Then we work from there. If, on the 
other hand, we don’t have a starting point, it’s almost as 
if we’re going in for a new contract; we’ve started all 
over again. This makes everything more complicated and 
much more lengthy. Now you’re going to have people 
working without a contract while we’re trying to negoti- 
ate one or you’re going to have strikes when the negoti- 
ations to get back to work are extended because there are 
so many items to be taken into consideration. All of this 
is going to lead, as I said, to less work time in Ontario, 
less productivity. You can’t have productivity if people 
are negotiating back and forth whether or not they want 
this — “Do I want that?” “You can’t have this.” It can be 
endless. 

Mr Duncan: The next time I hear representations in 
the business community that this doesn’t have any effect, 
that it’s just housekeeping, would it be fair for me to 
suggest to them that unions are putting them on notice 
now that if the government proceeds with these kinds of 
changes to the Employment Standards Act, they can 
expect an even more difficult bargaining climate and a 
more costly bargaining climate? 

Mr Muma: Definitely, yes. 

Mr Michael Dale: I think the point of this is that 
these so-called housekeeping changes could lead to an 
endless chain of calculations. If you try to formulate 
some way of trading off all of these and getting these 
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intricate calculations, by definition they’re going to take 
more time to do. Contracts are going to have to be larger 
and are going to be shorter in duration. 

If there was a general theme to this bill, especially 
where it talks about flexible standards, for me it’s the 
idea that it’s almost creating an anarchy in the labour 
market. If anyone doubts that anarchy is very difficult to 
do business in or that business people run away from 
unstable situations, I suggest you open a curio shop in 
Sarajevo. You’ll find out that business as well as labour 
wants to have at least a solid framework from which it 
can work, and it is the duty of government to provide 
that framework. If government abrogates that duty, then 
there is no alternative but chaos. 

Mr Christopherson: It’s turning into quite a fascinat- 
ing day. I think this is probably the most in-depth look at 
what the various packages might look like and the 
implications that could result at the bargaining table from 
a move like this. You’ve really gone into a lot of depth 
and backed it up with some current examples. 

What I'd like to ask you, since obviously you’ve put 
a great deal of thought into this, is, what do you see as 
the implications for either a weaker union or an isolated 
local union in a concessionary round of bargaining where 
the employer is putting everything on the table as a 
takeaway and now they’ve got the right to go beyond the 
employment standards? What sorts of results do you think 
we might see in a situation like that if the government 
went ahead and allowed negotiated agreements that have 
standards below what are now the floor in the Employ- 
ment Standards Act? 

Mr Muma: I can speak not only as president of our 
lodge; I also sit on the labour council in Stratford. I know 
there is a small union that are affiliated with no one and 
they just came out of Reliance Electric and negotiated a 
seven-year deal in which they got next to nothing. I think 
this is what you’re going to see. They have no support 
from anyone and they’re on their own. As an interna- 
tional union, we do have the Support of our brothers and 
sisters. One thing we are doing in the machinists is 
looking an unifying with our brothers and sisters of the 


ployment standards as a floor. That, added to scabs and 
the other changes in the laws, is just going to create more 
and more labour unrest and unfortunately even violence 
on a picket line. 

Mr Muma: I see it coming. In a conservative city like) 
Stratford, if you had told me a couple of years ago that. 
would have happened, I wouldn’t have believed it, until 
I saw it happen on July 25 at Crane Canada. | 

Mr Christopherson: Maybe if there’s a hope, a 
miracle, for once the government might listen to what the 
people are having to say about what’s going to happen. 
They didn’t with Bill 7, but they should pay attention to. 
the fact that any violence that continues out in the 
province of Ontario is clearly the government's. They 
own the responsibility for every person who gets hurt. 
because they’ve created the environment and allowed the 
circumstances that have brought it about. | 

Mr Jerry J. Ouellette (Oshawa): Thank you very 
much for your presentation. I come from a riding where 
the local union has been able to negotiate paid personal 
holidays; paid spa weeks, as they’ re called; paid birthdays. 
off and that. Don’t you think the flexibility in this will 
allow your union more strength and negotiating ability to. 
focus on the areas that your membership wants to. 
concentrate on? | 

Mr Dale: The problem with your question is that the 
current act already allows for employers to negotiate 
increased benefit. There’s no reason to change the act for 
that. The change in the act is so that you can reduce | 
some of the minimums, supposedly for some greater. 
increase when assessed together. I reject the premise of. 
your question. Certainly, some employers pay for birth- | 
days off, they add more holidays than are demanded by 
the standards, but I don’t see that as an argument for 
reducing the minimums. : 

Mr Ouellette: No, what I’m saying is that you now > 
have the ability as a union to focus on areas where you 
would like to strengthen up and possibly lessen down | 
some if you thought necessary. I see the union as obtain- 
ing a great benefit for the local members. | 

Mr Dale: Certainly unions are a good benefit to 


workers; I wouldn’t disagree with you there. But what 
we're talking about here is a minimum standard, and if 
you have a minimum, that implies by definition that | 


Steelworkers and the United Auto Workers. I think you 
will see eventually more and more of the smaller unions 
doing the same thing. 


If this goes through, I can see confrontation, speaking 
as a person who sat on a picket line not more than three 
weeks ago at Crane Canada. It was a strike that did get 
a little violent even though we tried to be non-violent. 
This is something we haven’t seen in the city of Stratford 
in years. It’s coming because, to me, employers have 
seen — “Hey, listen, we’ve got the government on our 
side now,” and they’re pulling our rights back. That’s 
what I see forthcoming. 

Mr Christopherson: I wouldn’t disagree. In fact, I 
think if you take a look at what we said would happen 
with Bill 7—and it is happening — once you 
reintroduce the legal right to use scabs, you’re looking to 
have violence on the line. It’s unavoidable. It’s regret- 
table, but it’s unavoidable. Now what you’re suggesting 
to me is that some of the negotiations are going to get so 
acrimonious because unions will be literally fighting for 
their very existence because they don’t even have em- 


there’s nothing beneath it, that anything beneath it is 
subminimum and therefore unacceptable within our 
society. What you’re talking about is that the unions now 
negotiate greater benefits, but what you’re now going to — 
ask them to do is negotiate the very basic things that we 
as a society should be able to expect, and that is the duty — 
of government; that is not the duty of unions. 

Mr Ouellette: Why would they go below the current 
standards that they’re negotiating for, which are extreme- 
ly higher than what’s already out there? 

Mr Dale: Why did you suggest that in the bill? Why 
did you suggest that minimums could be reduced? 
Because that is what the problem with flexibility on 
standards is. You are implying that these minimums can 
be reduced below minimum in exchange for greater 
benefits in some other area. But a minimum is a mini- 
mum is a minimum. 

Mr Ouellette: I don’t see the local union going below 
any standards that it currently has. 
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' Mr Dale: I don’t see them. What I do see is a business 
‘community that may take advantage of that. I’m not 
jsaying that all employers are bastards or anything else. 
The problem is that by definition the statement that every 
‘employer is an upright and wonderful citizen is also 
\fallacious. We have to assume that there are some out 
ithere that are going to take advantage. If you get into 
these bizarre formulations of how to trade off minimum 
standards, what is going to happen is that some will take 
‘advantage of it. Honest employers are going to be forced 
'into a position to either become dishonest and cheat their 
lemployees or they’re going to move to a jurisdiction 
‘where they know there’s a level playing field, there’s a 
‘framework set up that means something and a govern- 
'ment with teeth in it. 

The Chair: Thank you all for coming before us here 
today and making your presentation. We certainly 
‘appreciate it. 

‘Have we a representative from the Halton-Peel Coali- 
tion for Social Justice? How about the United Steel- 
‘workers of America south central area council? Waterloo 
Public Interest Research Group? I have an urge to make 
_an editorial comment, but I will refrain. 

1440 
| WATERLOO REGION 
COMMUNITY LEGAL SERVICES 


The Chair: Waterloo Region Community Legal 
| Services? 
_ Ms Sharon Twilley: I’m here. 

The Chair: Excellent. Thank you for being more than 

prompt, well in advance. 

Ms Twilley: I thought something like this might 
happen. No reflection on those presenters, but it’s always 

wise to be prepared. 

Interruption. 

The Chair: For those making comments from the 
gallery, every group was asked to report well in advance 
of their appointed time, at least 30 minutes. 

Interruption. 

The Chair: Unfortunately other people will be denied 
the right to speak because they’ve taken spots up. 

Let’s proceed with the group that has been gracious 
enough to join us here today. Welcome. 

Ms Twilley: Thank you very much for hearing from 
me. I have prepared a written brief. I’ve got two handi- 
caps today. I’ve got a throat infection, so I hope my 
voice hangs out, and I’ve forgotten my reading glasses. 
I hope the second problem will be to your advantage. I’m 
sure I’ll manage. If I hold it far enough away, I'll be 
okay. 

I’ll quickly go through my paper, just hitting some of 
the highlights. I don’t intend to depart radically from it; 
I will use its organization. I intend to talk today only on 
behalf of unorganized workers, not that we don’t have 
concerns for organized workers, but their views are well 
represented before you. 

Our perspective is laid out in the first page of my 
brief. It tells you who we are and who our clients are. I 
think that as one of 70 community legal clinics across the 
province we have a somewhat unique perspective in that 


our clients are screened for income and assets and 
therefore we do see the poorest people with all kinds of 
legal problems and from all kinds of backgrounds and 
perspectives. I have described some of the reasons why 
the people we see have had difficulty maintaining steady 
employment in the workforce, again on the first page of 
my brief. 

I’d like to start out with the substance of my brief by 
just telling you a little anecdote, because it really came 
back to me when I looked at this legislation and I think 
about what may be happening with the rest of the review, 
or what I’m guessing may be happening with the rest of 
the review of this act. When I was a law student I had to 
look up something concerning employment law. I went to 
a well-known digest of legal principles that we all learned 
to use and I couldn’t find anything under the heading 
“Employment Law” until someone helpfully told me that 
I needed to look under the law of master and servant. 
There was an act of the Legislature which was on the 
books for over 100 years and didn’t make it into the RSO 
1990, was finally repealed, but it was called the Master 
and Servant Act. I recommend it to you for reading. It’s 
interesting and it was still used somewhat up until 1990. 

I’m here to speak on behalf of what I see as the most 
vulnerable workers, the most marginal workers, because 
these are the people with whom I’m familiar. First of all, 
we’d like to endorse the position taken by Professor Judy 
Fudge, from whom I believe you’ ve already heard. She’s 
a genuine expert in this area of law and there aren’t very 
many of them. We also endorse the two provisions which 
clarify entitlement to vacation pay and to pregnancy and 
parental leave. 

The first point I’d like to make, though, is that it’s our 
position that it’s really premature to move ahead at this 
time with changes to the procedure and to the enforce- 
ment of this act before getting to the substance of it. I 
find it difficult, without knowing what the proposals are 
for new legislation, for new standards, to talk about how 
we enforce them. 

To me, the Employment Standards Act has always 
been the most important to the most vulnerable worker. 
It doesn’t apply to me. In my profession, we’re excluded. 
The well-paid worker in a traditionally middle-class 
income job has never really needed the Employment 
Standards Act. By and large they were able to negotiate 
terms of employment which exceeded the minimum 
standards and they were by and large adhered to by 
responsible employers. Vulnerable workers were not in 
that position. I think the impact of changes to the stan- 
dards and the impact of changes to these procedures will 
fall hardest on those people. 

I think for the future that those of us who were 
excluded from the act without much complaint and those 
of us who didn’t need the act are going to be a smaller 
and smaller portion of the workforce. Is this the future 
we want for the kids, for our children: lower and lower 
standards, lower and lower pay? 

I refer to Professor Fudge’s position with respect to the 
reference to the global economy as a rationalization for 
changing things, and I think she makes some very good 
points there. I’ve also recently read Professor David 
Foot’s book, as I understand very many other people 
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have. I have a real concern about the devaluation of work 
and the treatment of people as commodities and not as 
fellow human beings in the workplace. This isn’t the way 
to get a good product. This isn’t the way to get a quality 
product. This is not a way to produce a good service. 

The results of Bill 49, in our submission, will be both 
explicitly and implicitly to deregulate the workplace. I 
explain at page 3 of my brief why I think that’s true, why 
we think that’s true. 

With respect to why people don’t complain, when I 
first started practising law, people came to me and 
described what I identified as employment standards 
breaches. I said: “Go to the Ministry of Labour. You can 
file a complaint and they’! look after it.” They said: “I 
can’t do that. I’m afraid to. I’ll lose my job.” This was in 
1980. I continued to hear that through the 1980s, even the 
late 1980s, though not as often. I hear that today. I would 
say, when I was a very junior lawyer: “That’s not a 
problem. The Employment Standards Act protects you 
from retaliation. It’s an offence under the act to retaliate 
against you for making a complaint.” I still say that, 
because I think people have a right to know that, but I 
also now say, “But I know it won’t make any difference 
to you.” 

People are not prosecuted for retaliatory behaviour. 
The standard of proof is beyond a reasonable doubt. My 
clients laughed at me when I said that, and they were 
right. I think they were right; it isn’t a useful protection. 
That’s why 90% of people complain after they leave their 
jobs. 
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These people have no bargaining power, and their 
alternatives are few. They now can’t receive social 
assistance for either three or six months if they quit their 
job or are fired for misconduct. Employment insurance is 
increasingly difficult to get, with the same sanctions. 
You’re not eligible at all if you’re basing a claim on 
leaving work without cause, which is very narrowly 
interpreted, or if you are fired for misconduct. It’s easy 
for the employer to say you were fired for misconduct, 
and they may very well be believed. It’s a big risk. 
That’s why people don’t complain until they leave their 
jobs. 

I have something a little bit nice to say about workfare 
on page 4, and I’ll leave you to read that. 

We also oppose the forced choice between litigation 
and making a complaint. I’ve consulted with colleagues 
in private practice who work both for employers and 
employees and with members of our board of directors 
who have input into the policies and procedures that our 
clinic staff undertake. I sort of facetiously call this a 
make-work project for lawyers. If you want to read 
through why I say that, it’s in the middle of page 4. 

People are going to need to get a legal opinion, and 
they’re going to wait a lot longer for some money. The 
concurrent complaint and litigation approach worked 
perfectly well. All it does is protect some employers from 
potential litigation that might have been successful, 
because people will need money a little sooner than they 
might get through the litigation process. Most wrongful 
dismissal actions are settled, very few of them go to trial, 
and there is a different test applied by the courts. 


We also oppose the minimum and maximum recovery 
limits, for reasons I set out. I think that employment 
standards officers probably already exercise some discre- 
tion, and they properly should, with respect to complaints - 
that are frivolous or obviously unmeritorious. Why not | 
just explicitly give them the discretion for complaints | 
under some reasonable amount? Merit and pricetag are | 
not always synonymous, for reasons that I describe here. 
Even the courts never apply the de minimis concept © 
indiscriminately. It’s a discretionary power for good 
reason. Leave it to the employment standards officer. 

I give an example of a situation where I think using a 
$100 minimum floor results in a real injustice and ties the 
hands of an employment standards officer in a situation 
I think we all agree ought to be remedied. : 

I have a couple of suggestions to make employment 
standards officers’ jobs easier and therefore maybe a little - 
quicker and maybe they can push a few more files 
through. Reverse the onus of proof. With respect to a lot » 
of complaints, I think an employer who has a valid j 
defence to the complaint can quickly prove it. Send them 
a notice saying: “We have a complaint. It seems to 
establish the basis for an order. Tell us what your 
response is.” If there’s no response, you make the ordet. 
There can still be provision for appeal and so on, but that 
would save a considerable amount of time. Employers 
know whether they’ve breached the act or not probably » 
in most instances. 

Increase the upper limit of the penalty element of the | 
order. That may help with cooperating more quickly and 
help cover the real costs of investigation and enforcement 
here. 

I really advocate some greater focus on prevention. | 
Just one little idea I have, for example, is with respect to | 
education. Get materials out to employers with the 
Revenue Canada payroll deduction tables. They all get 
them. They all get them regularly. Isn’t there some way 
you can piggyback on that and share the postage? It’s 
probably impossible, but it’s an idea. Let’s be imaginative | 
about ways to get information out both to employers and _ 
workers so that some of these breaches don’t happen. 

I’m not convinced that all employers are bad; I’m not 
convinced that all employers are good. I think there’s a 
spectrum from Dickensian to superb and there are people 
in the middle who, with better information, could do a 
better job and cut back on the need for complaints. The 
ministry knows who the bad employers are. They’ ve got 
files. Every employment standards officer and every 
office knows who they are. We all know who they are. 
They’re messing around with everyone. They’re not 
remitting source deductions, they owe EHT premiums, 
they owe money to the Workers’ Compensation Board, 
they owe money to their suppliers. They’re juggling 
everyone around and they’re creating problems for 
everyone. Focus on them. Deal with them. 

Another idea I had is to make employment standards 
officers’ orders, not just review decisions, but actual 
orders made after investigation, after complaint, and after 
there’s a determination that there is a basis for a com- 
plaint, make them a matter of public record. I don’t mean 
publish them in the paper, but make them available to the 
public, and if the media wish to deal with them let them 
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do so. That enlists the public in helping to enforce the 
standards, and it shouldn’t be costly at all. Have them in 
a book on the front counter and anybody who wants to 
look at them can do so. 

_ I have some suggestions for the improvement of 
collection and enforcement which I’ve described at page 
6. Again, I don’t want to go through those in detail. 
_They’re available for you to read. I’m not sure what my 
timing is here, but I hope I haven't gone too far over. 
The Chair: We have about five minutes to go. 

Ms Twilley: For me to continue? 

_ The Chair: Yes. Five minutes in total. So depending 
on how much time you want, if any, for questions. 

Ms Twilley: Let me talk about some of the kinds of 

standards violations I’ve seen and the difficulty that 
people have in coping with them. I have to say that in the 
‘past our role has been essentially to assist workers 
who’ve come to us and sort of organizing the information 
they have, organizing any evidence they may have, and 
pulling it together so that it’s coherent, maybe asking 
them some questions about issues they don’t realize are 
important, getting the answers from them, and either 
putting this together in written form or some kind of brief 
so that they can take that with them to the ministry. The 
employment standards officer’s job, I hope, is made 
somewhat easier by that. There is still the formal com- 
plaint process. People must still make a complaint before 
an officer and go through the investigation process. 

I have to say that has worked well in the instances 
where we have actually done that, and we’ve had a good 
relationship with the employment standards officers who 
have at least kept us generally informed of what was 
going on. But that really is all the role there is for us to 
play, because it is the mandate of the employment 
standards officer to investigate, and they have, very 
properly, very powerful tools to investigate. They can do 
that job far better than I can. 

This comes back to litigation. Litigation isn’t really a 
substitute. I think litigation over an employment standards 
breach really isn’t a substitute for the investigation 
process. It isn’t an adequate substitute. Assuming a $100 
minimum recovery level, if you’re told to go to the Small 
Claims Court for $100, I would tell anyone who wanted 
to make a Small Claims Court claim for $100, in econ- 
omic terms forget it. It is not worth your while. 

If you really believe in the principle and you really 
want to do it go right ahead, but it’s going to cost you 
money even if you are successful. It costs $35 to file a 
claim in Small Claims Court. You have to pay that to the 
clerk. That is recoverable with the judgement. You used 
to have to pay $20 to serve the claim because the bailiffs 
attached to the court did that. That’s no longer available. 
You have to pay a private process server. In some 
instances you can probably do it yourself, but then you 
have to get together an affidavit of service. A lot of 
people don’t know how to do that, so you pay $30-35 to 
a process server plus mileage if it’s outside the immediate 
area. You can take a day off work to go to the trial if 
you’re working, if there’s a trial, and then if you do get 
judgement you have to pay for the various enforcement 
writs to be issued out of the court. You also may have to 
pay a private bailiff to pick up property or to go and ask 
for the payment to be made. 


| 


All these fees are added into the judgement, granted, 
but you may very well be throwing good money after 
bad. This is why I come back to my statement to give the 
employment standards officers the discretion with respect 
to claims of a small amount, and I think that is appropri- 
ate. Claims for small amounts are sometimes about very 
important issues and may be about quite a number of 
workers. Some claims for large amounts are very easy to 
investigate and very easy to determine. The amount really 
doesn’t correlate completely, and the costs of litigating a 
$100 claim or a $200 claim or a $300 claim are so high 
that it isn’t worth while. 
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I don’t have a lot to say about whether it makes sense 
to litigate a $10,000 claim, but I think some of the issues 
are the same. In private litigation, in order to get informa- 
tion about what the other party has, you go through a 
process called discovery. It’s very imperfect. There are 
lots of opportunities to hide information. You can’t get 
copies of shredded records. It’s a cat-and-mouse game 
about trying to get information from somebody who 
doesn’t want to give it to you. You have no opportunity 
to go in and actually look at the records, which an 
employment standards officer does. Why deprive people 
at some notional level of that opportunity, when the claim 
for more money is not necessarily harder to investigate? 
It might be and it might not be. There’s far from 100% 
correlation. 

Have I used up my five minutes, or is there something 
else you’d like me to touch on? 

The Chair: Actually, we’ve gone over the 20 minutes. 
I didn’t want to cut you off there, but I want to thank 
you very much for taking the time to come and make a 
presentation before us here today. 

I’ll make one last call for the Halton-Peel Coalition for 
Social Justice. They have indeed not shown up. 


UNITED STEELWORKERS OF AMERICA, 
SOUTH CENTRAL AREA COUNCIL 


The Chair: Next on our list is the United Steelworkers 
of America, south central area council. Good afternoon. 
We have 20 minutes for you to divide as you see fit 
between either presentation or question-and-answer time. 

Ms Colette Murphy: My name is Colette Murphy. I 
work at Walker Exhaust in Cambridge and I’m the 
president of the Steelworkers’ south central area council. 
I represent approximately 8,000 Steelworkers in the 
area — the area consists of Kitchener, Waterloo, Cam- 
bridge, Guelph, Elmira — and it’s on their behalf that 
I’m speaking with you today. 

We believe that Bill 49 will seriously jeopardize the 
rights of workers to basic employment protection in 
Ontario. We’d like the government to reconsider its 
position before depriving workers of the minimum 
standards which currently provide basic employment 
protection. These amendments will make it easier for 
employers to deny their employees the minimum wages 
and benefits set out in the Employment Standards Act. 

Just let me give you an example of an employer in 
Cambridge that I know of who’s already violated the act 
and got away with it. A friend of mine who works part- 
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time, approximately 20 hours a week, and is unorganized 
received her paycheque, which included pay for a statu- 
tory holiday. The cheque was for considerably less than 
she was entitled to, so she spoke to her supervisor about 
the error. She was told that there was no error, that the 
employer was now using a different method of calculat- 
ing moneys owing for statutory holiday pay. It was 
explained that the employer had gone back three months 
to find the average daily pay to do the calculation and 
because she’d had some time off with the flu in that time 
period, she had received less than her regular day’s wage. 

I encouraged her to file a complaint with the Ministry 
of Labour under the Employment Standards Act because 
the act clearly says that employees who qualify for 
Statutory holiday pay are to receive their regular pay for 
that day. She spoke with other employees who had also 
received less pay than they were entitled to under the act, 
but no one would come forward with her to make a 
complaint. They were too scared of losing their jobs. The 
employer had said that if they don’t take less pay they 
were going to get their hours cut and they could possibly 
have layoffs. She wouldn’t file on her own for the same 
reasons. 

If this is already happening in our workplaces, then 
Bill 49 is a gift to unscrupulous Ontario employers, who 
will view the amendments as an opportunity to get 
minimum workplace standards or trade them for increased 
hours of work. 

If the ministry would accept third-party complaints of 
violations of the Employment Standards Act, I, on their 
behalf, could make a complaint, therefore taking away the 
fear of reprisal from the employer in order to protect 
employees by preserving their anonymity. Third-party 
complaints which establish a violation by the employer 
should trigger an audit or an investigation. 

Under the current legislation, an employee has up to 
two years after the facts which give rise to the violation 
of the act arose in order to lodge a claim. The employee 
is entitled to recover any moneys owing for up to two 
years. Very few employees file employee standards 
complaints while they’re still employed. Over 90% of 
complaints are filed by people who have left their 
employment. They were fired, laid off or possibly found 
other employment. 

An employment standards claim investigation will not 
begin until nine months after the claim is filed, so 
enforcement can take up two or three more years. Despite 
the lengthy delays in enforcement, this process is quicker 
than civil proceedings in the General Division court. 

Bill 49 reduces the period for which the employee can 
recover money owed from two years to six months. 
Employees who are owed more than six months’ money 
will be forced to either drop their claims for money owed 
in excess of the limitation period or bring a costly and 
expensive legal action through the civil courts. I guess 
you've already heard from the speaker prior to me what 
those costs would be. 

For monetary claims beyond the six-month period and 
in excess of $6,000, employees will not be able to go to 
Small Claims Court but will be forced to hire a lawyer 
and file legal action in the Ontario Court (General 
Division). Currently the Ontario Court (General Division) 


is so backlogged that it takes between three and six years 
for an action to be resolved. 

Another area of the Employment Standards Act thai 
concerns us is the lowering of the Ontario wage protec. 
tion fund payments from $5,000 to $2,000. There have) 
been a number of plants in our area that have eithe 
moved south or have declared bankruptcy. Many of these 
employees would not have received any moneys Owing to’ 
them if it had not been for this fund. Employees will now 
have to choose between recovery through the more 
expeditious and cost-effective path of making a claim 
through the ministry or filing a lengthy and expensive 
civil suit with the courts. The injustice of this choice 
which employees are faced with is made worse because 
claims through the ministry are capped at $2,000 and will 
not include recovery of severance and termination Pay. 
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As the law now stands, it is the employee’s choice to 
forgo his or her remedy under the Employment Standards 
Act. What Bill 49 will do is eliminate the employee’s 
choice by forcing him or her to go to civil court. After 
filing a claim, employees will have two weeks to seek 
legal advice and reconsider their options before their 
decision not to pursue court action is final. Employees. 
who choose to go to civil court will be forced to wait: 
between three and six years for the wages owing them by 
their employers. 

Many of these unemployed people do not have the 
money to pursue their claim through the courts and may 
also lose most of the moneys owing them on legal costs, | 
which they cannot afford. 

An emergency alarm sounded. 

Ms Murphy: That doesn’t mean my time is up, I 
hope. 

The Chair: We’ll check and see if there’s any validity. 
or whether it’s a false alarm. 

Ms Murphy: Okay. Employees who are covered bya 
collective agreement will have to grieve the alleged 
violation of the Employment Standards Act using pro- | 
cedures outlined in their contract. Arbitrators will have | 
the power to order payment of money owed to employees | 
by their employer. If the employer cannot pay, the order | 
could lead to employees being paid under the employee | 
wage protection fund, which will only pay $2,000 per 
employee, excluding termination and severance pay. 
These changes will force unionized employees to rely on 
the expensive grievance arbitration procedure. In effect, 
the Ontario government is proposing to privatize employ- | 
ment standards enforcement for unionized employees. 

I would like to say that we do agree with three amend- 
ments that have clarified pre-existing jurisprudence of 
referees. The first one would provide entitlement to 
vacation pay of two weeks per year, whether or not the 
employment was active. The second one requires © 
employers to pay termination pay within seven days of an 
employee’s termination. The third is, the calculation of » 
service and length of employment is to include time on 
parental and pregnancy leave. | 

We have many objections to Bill 49, but I’m sure that 
you've heard most of the other ones today. I would like 
to close by saying that this bill undermines many of the 
basic principles on which minimum standards legislation 
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| has historically been based. We believe that both organ- 
ized and unorganized workers will bear the burden of its 
harsh and unprecedented attack on these basic principles. 
I thank you for your time. Colette Murphy, on behalf 
_of the Steelworkers, south central Ontario area council. 
__ The Chair: Thank you very much, Ms Murphy. I'll 
build this distraction into the time we give the total 
presentation here. The next up to start questioning this 
round will be the New Democrats, and we have a gener- 
ous three minutes per caucus. 


We refer to this as the kiss-and-make-up tour, because 
really what the NDP here is trying to do is justify its 
changes, which were called the social contract deal. I 
think the responsible member on the other side should 
keep his comments a little more succinctly to the bill 
which we’re discussing and not — 

Interruption. 

Mr O’Toole: Well, I’m responding, and that’s what 
I’m doing. So if you want to be involved in this, you get 
to the table. 


Mr Christopherson: Thank you very much, Colette, 


for that presentation. It’s interesting that you raised the 
issue of the Ontario wage protection fund gutting, 
because earlier on one of the government members — I 
don’t know if you were present — said in response to 


another presentation that in terms of the rest of the 
changes that are yet to come to the Employment Stan- 


dards Act, the working people in this province should just 


have faith that the government will take care of their 
needs. It looks to me like you, including this, agree with 
us that this government has no intention of protecting or 
enhancing the rights of the most vulnerable workers. That 
has got to be one of the best examples there is, particu- 
larly when you link the gutting of that desperate last ditch 
fund for money owed to the fact that one of the first 
things this government did was give back to employers a 
$50-a-year business filing fee that was there to recoup 
some of the administrative costs of handling those claims. 

So it’s clear whose side they’re on. If the government 
really wanted to send a message that it cares, it would 
revisit that decision, reinclude termination and severance 
and put the fund back up to $5,000, which really wasn’t 
enough either, but it was certainly better than what we 
had before, which was absolutely nothing. People should 
not forget that was part of their anti-worker Bill 7, which 
of course was the parent of the bad-boss Bill 49. 

When you raise the issue of the lowering of standards 
and the fact that you expect more examples of the kinds 
of circumstances your friend was in, do you see us 
having the ability to find out about these cases in any 
way or do you think it’s also going to be difficult to even 
know what’s going on, because people will just throw 
their arms up in the air and say, “There’s nobody out 
there for me’? 

Ms Murphy: A lot of people don’t come forward 
because they’re scared. They’re scared of losing their 
jobs. We all know that. We all know people who have 
been hurt. This is just one example. Yes, they feel as 
though there’s nobody out there. The only alternative 
they have is people in the unions. They see us as the only 
alternative. One thing the government is trying to do is to 
stop organizing. They’ve made it very hard for people 
who are stuck in these circumstances to actually reach 
any kind of settlement. They are turning to unions as the 
only alternative. Despite Bill 7, we have been able to 
organize. We’ve been very successful, especially in this 
area, in organizing because they do see us as the only 
alternative. 

Mr O’Toole: Thank you for the presentation today. 
We’ ve heard from the United Steelworkers on a couple 
of occasions. You’ve brought a couple of new issues. 

I'd like to preface my comments by responding to an 
earlier comment made that perhaps I was misdirecting. 


I think the key here is, I’d look at the success of the 
current bill. I’m going to make reference here to the 
earlier Mrs Dale, who was representing an international 
association, who opened and closed her presentation with 
two statements that the changes must be made. I can 
quote it for you. She’s sitting over there. I’m not misrep- 
resenting. She opened and closed saying that the current 
act does not work. 

The information we’ve received and read over the last 
two or three days, despite that, would indicate that all the 
changes, the six-month duration, will bring the claims 
forward quicker, before there’s a huge litigation problem. 
The issue of the entitlement amounts: Most claims are 
under $10,000, 96% of them, yet we spend an inordinate 
amount of resources today on the 4%, who are people 
who could perhaps, middle-income earners and up, take 
care of themselves in the legal system. 

Much of the empowerment of the unions today, under 
their own collective bargaining language, allows them 
flexibility today and also ensures in the act that they’re 
no less standards. I’ve heard presenters today say they 
want more time off work, and I think responsible negoti- 
ators will ensure that the people they represent will give 
no less. It changes by workplace; it changes by season 
and nature of work. 

I want you to tell me you’re satisfied that a current bill 
that rewards 25 cents on the dollar being collected is 
working, and if it is working, that you aren’t prepared to 
participate in making constructive suggested changes. 

Ms Murphy: First of all I’m not privy to any other 
comments that my predecessors have made. I just arrived 
because I had to work. 
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Mr O’Toole: Good for you. 

Ms Murphy: I really can’t respond to anything they 
may have said, but I can tell you that the current Em- 
ployment Standards Act has clearly, in some areas, not 
worked. The example of my friend I just told you about 
is one clear example. 

Mr O’Toole: | agree. 

Ms Murphy: From what I understand, one of the 
reasons that we only collect 25% of the dollars owed us 
from our employers is because they refuse to pay. They 
should pay it in the first place so we wouldn’t have to 
have such good legislation. 

Mr O’Toole: Maybe better collection. 

Ms Murphy: I don’t know if it’s better collection, 
because sometimes they won’t pay up no matter what. 
What we really need is better enforcement of employment 
standards, because right now they’re just thumbing their 
nose at the government and saying, “Collect it if you 


” 
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Mr O’Toole: We’re not disagreeing with you. You 
make a very good point, and I don’t think you’d find 
anyone here who’d disagree with that. To use scarce 
resources is what our government is trying to do. We’re 
really going to have to be responsible to the unorgan- 
ized — very big, large, powerful unions like the 
Steelworkers aren’t without resources, and I respect 
that — because the unorganized need the limited 
resources we have left. Those are the people who have 
the most frequent claims and they’re the ones we have to 
help and focus those resources down. I think you’ve 
made some good presentations, some good points, and 
I’m pleased to listen. 

Mr Jean-Marc Lalonde (Prescott and Russell): 
Thank you for your representation. You seem to be 
satisfied with the actual employment standards. It’s just 
that they’re not being enforced. 

Ms Murphy: I can’t say that I’m entirely in favour of 
it. There are a lot of areas where it needs beefing up. I 
look at this as an opportunity to do that. Like I said, the 
only three areas where I can honestly say I’m satisfied 
with your efforts so far are the ones I indicated already. 

Mr Lalonde: People have mentioned many times, ever 
since we started these hearings, that people don’t seem to 
be educated; they don’t seem to be aware of the Employ- 
ment Standards Act. Some people even said employment 
standards should be posted in the working area. At the 
present time it doesn’t work because probably there was 
too much political involvement in the past or the 
employees were not doing their job properly. I don’t 
know what the reason was. 

You referred on one of the pages in your brief, “For 
monetary claims beyond the six-month period and in 
excess of $6,000, employees will not be able to go to 
Small Claims Court.” It’s a good point, I think, because 
I believe the government should think of increasing the 
maximum to $10,000 for small claims. But one point that 
should be brought to the attention of the members of the 
government is that many Small Claims Courts have 
Closed their offices in the last six months. This could 
have been an avenue, but the avenue doesn’t exist 
because government has decided to close the Small 
Claims Court. 

I fully agree with you that at the present time people 
are not educated. I know that if people in my riding are 
not satisfied with the way they were treated at their 
workplace, they come immediately to my office or they 
call our office. I believe that the MPPs should all have 
the Employment Standards Act in place to give to 
employees who are not too sure. Also, they should give 
their name — that will be kept confidentially — and if 
they don’t want to call the Ministry of Labour, the MPP 
should play a role in informing the Ministry of Labour 
that there was some action that wasn’t according to the 
Employment Standards Act. Would you agree with this? 

Ms Murphy: I would certainly agree that employees 
in the workplace need education on the Employment 
Standards Act. Yes, it’s a very good idea to have it 
prominent in the workplace so that each and every 
employee has access to that. It’s clear from the call I got 
from a friend, and I’ve had many others, that people 
really don’t understand what their rights are. Because 
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they’re not phoning the ministry to ask their advice on 
what their rights are, that tells me there’s also a problem. 
there. They either don’t trust government or they just feel 
they’re not going to get any help. It’s a real problem, 


When people know what their rights are, it goes a long 
way in stopping the injustices. 


| 


The Chair: We’re two minutes over. Thank you very - 
much for taking the time to come before us here today, 


We appreciate it. 
Interruption. 


The Chair: I’m afraid not. The next group is already | 


here. 


I’ve been advised that the local number that was referred 


Mr Christopherson: On a point of order, Mr Chair: 


to earlier, if you didn’t have it already and if you’re . 
looking for it, to the parliamentary assistant, is 885-3378, 


Mr Baird: Is that the one that’s advertised in the local | 
phone book, or where is that advertised for people to 


call? 
Mr Christopherson: One of the union reps who was 


here earlier just handed me this and said, “This is the. 


number that’s been referred to.” 
Mr Baird: I'll certainly take that back; I appreciate it. 


But if that’s the one that’s advertised, that will be also 


helpful. Thank you. 


WATERLOO PUBLIC INTEREST 
RESEARCH GROUP 


The Chair: We have the next group here to make a 
presentation, the Waterloo Public Interest Research 


Group. Good afternoon, Mr Novak. We have 20 minutes 
for you to divide as you see fit between presentation time 
and questions and answers. 


Mr Daryl Novak: I’d like to begin by thanking the | 
committee for giving us the opportunity to speak to Bill — 
49. WPIRG is a non-profit organization funded by — 


students at the University of Waterloo, and we have a 
membership of over 12,000 individuals. Our mandate is 
to promote research, education and action on issues — 
affecting the public good in our community. We’re part — 
of an international network of public interest research — 


groups, including 10 others based here in Ontario. 
The constituency we serve is primarily students. 
However, the framework for WPIRG’s work can be 


defined as working to protect the public interest. This is — 
a bad time for us to be doing a presentation. We are a — 


primarily volunteer-run organization, and this being the 


summer term for students, there aren’t very many stu- | 
dents around. We believe that changes to the Employment | 


Standards Act will have a profound impact on our 
constituency, being students and youth. We think it’s very 
important that there is extensive consultation, and unfor- 
tunately we are not able to prepare a brief that is very 
representative of our constituency because school is not 
in session right now. 

We are very interested in the phase 2 process of the 
amendment to the Employment Standards Act that will be 
happening presumably in the next sitting of the Legisla- 
ture. As a preliminary comment, we believe _ that 
employers will always have the advantage of superior 
economic power. In practice they will always retain the 
ability to provide work and to take it away in an econ- 
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jomic system based on competition. As a society our 
‘collective responsibility expressed through our govern- 
‘ments is to prevent exploitation, and in the case of the 
‘Employment Standards Act to stop the worst form of 
‘employment abuses by providing minimum standards. 
Thus, with respect to Bill 49 and the fall review of the 
‘Employment Standards Act, WPIRG’s focus will be to 
_advocate for the protection of the rights of the average 
unorganized worker. 
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' You know of course that over half the employees in 
Ontario are not represented by a union. These workers 

‘rely on the Employment Standards Act to provide them 

| with basic terms and conditions for work and the enforce- 

‘ment mechanisms provided therein. Any changes that 

threaten the basic floor of rights of workers are and will 

‘be categorically rejected by WPIRG. The reason we take 

‘that position is because we believe that students and 
youth are among the most vulnerable in the labour force. 

They tend to work in service sector jobs that can be 

categorized as casual, temporary, part-time, poorly paid, 
low-skilled and insecure. The Employment Standards Act 

is the only type of protection they really have. 

Some of the recommendations that we have: Again, we 
do not want to see any type of erosion in minimum 
standards. I learned this morning that provision to 
negotiate between an employer and a union around 
employment standards was removed from Bill 49. This is 
something we’re relieved about. We know that will have 

an impact on students and youth. 

_ We believe that there needs to be a standardizing of 

the legislation, that there should be few exceptions. 
Typically, students and youth are busy surviving in 
meeting their rent during school and they really are not 

provided with an opportunity to know what their nights 
are around employment and housing and other such 
things. We believe that there needs to be more education 
of what people’s rights are, what students’ rights are. 
Because they’re unorganized, when students have a 
problem or youth have a problem, they’ll often live with 
the conditions that they’re working under, because all of 
you know that there is a high unemployment rate among 
youth. Often they will suffer through whatever conditions 
they have, and when they leave, because they are young, 
possibly, and also because they don’t know what their 
rights are, they don’t typically complain. 

We believe that there need to be more employment 
standards officers and that there needs to be a more 
vigorous enforcement of the act. There needs to be an 
immediate response to claims. Again, students and youth 
really have nowhere to turn, so if they are going to turn 
to the employment standards office, they need to have an 
immediate response. 

We believe that there should be routine investigations. 
When employers are demonstrated to have violated the 
act there should be an automatic audit of their other 
employees. Often in a workplace where it’s predominant- 
ly youth, if one individual is wronged there’s a strong 
possibility that other individuals have been wronged as 
well. 

Looking at the limitation periods, reducing from two 
years to six months seems reasonable when you consider 


that over 90% of claims are made by people after they 
have left that employment. However, with other Employ- 
ment Standards Act violations, six months does not seem 
reasonable because of fear of reprisal from an employer. 
I think that is something that needs to be stiffened in the 
act, that employees are not subject to arbitrary reprisals 
from their employer. 

Debt collection, we haven’t had an opportunity to 
analyse what kind of effect privatizing this function of 
the employment standards office will have. Our concern 
centres around what will happen, if there will be a levy 
on people for the money that’s collected on their behalf 
and also the pressure that will be brought to bear with 
them coming to an early settlement. Youth and students 
will suffer most in that case because they will be more 
easily coerced. Although the bill provides for that not to 
happen, it doesn’t really spell out how that will be 
prevented. 

We really didn’t have an opportunity to do an exten- 
sive review of the act, but we’re anticipating the changes 
to the act with trepidation. When the changes are 
announced we will do a full review. 

This is the extent of our comments to this point. 

The Chair: Thank you very much for your presenta- 
tion. That leaves us two and a half minutes per caucus, 
and the questioning this time will commence with the 
government. 

Mr John Hastings (Etobicoke-Rexdale): Mr Novak, 
I’d like to ask you what the role the Ontario Public 
Interest Research Group plays in terms of advancing 
knowledge and understanding of the workplace for young 
people and students if that isn’t one of your roles. You 
have expressed certain opinions. 

Second I’d like to ask you, what does it say about our 
education system, in the secondary sector particularly, 
since the law in society course explicitly has a section 
dealing with employment law and employment rights? 
Are young people and students today not hearing what 
goes on? What role do you think unions must play in the 
broad-based educational effort? That point has come up 
with several presenters today, and it seems to me that the 
union movement has always done very well in terms of 
seminars and getting out the message. What’s missing if 
they’re not doing that any more? I’ve heard that from two 
different presenters today and from other people on the 
other two days. I wasn’t at those sessions, but that theme 
came up. 

Mr Novak: As far as what our role is in advancing 
education, we have a very limited budget. The types of 
activities we’re able to conduct, you can guess that 
among a membership of over 12,000, to try to effectively 
reach all of them is very difficult for us. We have a 
budget of under $100,000. So even with a couple of 
employees, paying rent, the actions we take are very 
minimal. 

With the advent of the World Wide Web we’re looking 
at doing some work to further educate students. We’re 
looking at new avenues to be able to reach out to stu- 
dents and do an education, but we’re really just there to 
try to fill in the gaps. With the Employment Standards 
Act, because it is an integral part of what the government 
provides, it seems the onus should be on the government 
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to devise an effective manner in which to educate the 
public, including youth. However, we are always ready 
and available. Given the proper tools, we will use them 
as effectively as possible in order to reach our constitu- 
ency. 

As far as the educational system, perhaps what we 
need is a course in citizenship and courses on your basic 
rights as a citizen. I think that framed in a proper way, 
you can build that type of sense of citizenship in stu- 
dents. Of course, the context for that is very important as 
well. People feel like citizens when they feel they have 
a place and a role in their community. Of course the 
feeling that’s created in someone is delivered in many 
different ways and spheres. 

1540 

Mr Lalonde: I tend to agree with my colleague Mr 
Hastings about some comments that you made. Are you 
aware of the content of the Employment Standards Act, 
and if so, what impact do you think this is going to have 
on your group? 

Mr Novak: As they relate to the changes brought 
about under Bill 49? 

Mr Lalonde: Yes. I don’t think you have gone 
through the whole amendment. 

Mr Novak: I’ve got it right here. I got it off the 
Internet, as a matter of fact. Our concern is really based 
on the minimum standards, the floor of standards that 
may be jeopardized, not necessarily through Bill 49. 
Right now this has been completely pulled, so it won’t 
have an impact, but we strongly believe that there need 
to be minimum standards that people know about and that 
are enforced. 

Mr Lalonde: You mention that the privatization of 
collection will have an effect on students and youth. I 
believe that up to $10,000, up to six months are to the 
benefit of youth and students. 

Mr Novak: We have been unable to do any empirical 
research looking at the claim average as it relates to 
youth. All we have to look at right now has been out of 
the annual report, the aggregate as reported by the 
Ministry of Labour. 

Mr Lalonde: I have no more comments. 

Mr Christopherson: Thank you for your presentation. 
Early in your comments you noted that superior economic 
power will always lie with the employer as a natural 
order of things and only the laws of society will help to 
offset that natural advantage. The government’s claim all 
along, in terms of not only this agenda but their entire 
agenda, and they continue through with Bill 49, is that 
they are going to make the economy work for everyone, 
it’s going to create jobs and that’s going to take us back 
to the Garden of Eden. Yet we know from your com- 
ments that there are a lot of young people who are fearful 
of the future, and I hear you suggesting that Bill 49 is not 
helping to alleviate the concern that young people have. 
Can you look into your own crystal ball and give me a 
sense of where you think the province of Ontario will be 
with labour law changes like Bill 7, changes to WCB, 
Bill 49, loss of pay equity, all those kinds of things, and 
what that means for young people over the next half- 
decade or so? 

Mr Novak: The cornerstone to a growing economy is 
people’s sense of stability and the belief they have that 


there is a future for them. When I’m walking through th: 
halls of our school or when we have students coming i 
to use our resource centre, there is a great deal of appre 
hension and fear about the future. We have a lot o 
graduates who come back saying that they are unable tr 
work in their field of study; many of them have ended uy 
in places that are far from where they originally wante 
to be. | 

I think students’ sense of what is happening is tha 
we're moving from a sense of collective responsibility ir. 
our communities to a dog-eat-dog, individualistic socia 
structure. I can’t see how that feeling, that sense of th 
future can help to give people a sense of a stable future’ 
Unless we see demonstrated actions by the government tc 
empower communities and to have a finely wound socia 
fabric that supports people when they’re down, provide: 
basic education and excellent education for everyone, | 
think the immediate future looks glum, and that’s certain: 
ly something that we hear a lot about. 

The Chair: Thank you very much for taking the time 
to make your presentation here. | 

I don’t believe our next presenter, Canadian Autc 
Workers, Local 1986, is here yet. In their absence, ané 
we've got a couple of minutes before then, I wonder i{ 
we could have a five-minute recess; and subcommittee 
members, there’s an issue to be discussed for next week’s 
hearings, if I could ask the subcommittee members to 
meet me here for just one second. 

Actually, there are 10 minutes before their appointed 
time. We’ll take a 10-minute recess. | 

The committee recessed from 1547 to 1601. 


GUELPH-WELLINGTON COALITION 
FOR SOCIAL JUSTICE 


The Chair: I call the meeting back to order. We’re 
grateful that our 4:20 group, the Guelph-Wellington. 
Coalition for Social Justice, arrived well in advance. | 
Good afternoon to you both. We have 20 minutes for you 
to divide as you see fit between presentation time or 
question-and-answer period. Please introduce yourselves. 
for the Hansard reporter. } 

Ms Tracy Rockett: Before we start, are all the MPPs 
here? | 

Mr Christopherson: All the ones who matter. 

The Chair: There are representatives from all three’ 
parties here, yes. 

Mr Baird: All the government members are here. 

Ms Rockett: Okay. My name is Tracy Rockett and my 
colleague is Chris Margetson. We represent the Guelph- | 
Wellington Coalition for Social Justice, located in’ 
Guelph, whose members comprise 30 different organiz- 
ations representing over 2,000 members. 

Ms Chris Margetson: When Labour Minister Eliza- 
beth Witmer introduced the Bill 49 amendments to the. 
Employment Standards Act, she claimed to be making 
housekeeping amendments only. Bill 49 would be 
facilitating administration and enforcement by clarifying © 
and simplifying definitions and procedures. Ms Witmer | 
presented the changes as minor technical amendments. 
These changes hand employers a huge strategic advantage 
and are clearly substantive. They diminish and eliminate — 
rights and options for all workers, but most particularly 
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‘the vulnerable in our workforce: non-unionized and part- 
‘time or low-paid workers. These changes will make it 


more acceptable and simpler for employers to mistreat or 


icheat employees and much more difficult for all workers 
‘to enforce their rights. 


A fundamental feature of the Ontario law has always 
been that no one can contract out of employment stand- 
ards. The legislation has set a floor below which negoti- 
ated agreements or contracts could not fall. Bill 49 re- 


‘moves this floor. This floor of rights has been enshrined 


‘in Ontario law for decades. Housekeeping? Hardly. 


Ms Rockett: Flexible standards, for employers only. 


‘Bill 49 contains a fundamental change to Ontario labour 
‘law by permitting workplace parties to contract out 
‘important minimum standards. Prior to these amendments 
lit was illegal for an agreement to have any provisions 


below the minimum standards set out in the ESA. Bill 49 


‘allows a collective agreement to override the legal 


/ 
] 
} 


minimum standards concerning severance pay, overtime, 
public holidays, hours of work and vacation pay if the 
contract “confers greater rights...when those matters are 
assessed together.” 

Employers now have the opportunity to attempt to 
trade off minimum standards in exchange for increased 
hours of work. When standards change for unionized 
workers, they will change for non-unionized workers as 
well. Market forces will pull all of us down to the lowest 


level. Employees are human beings, not bargaining chips. 


The potential of this amendment to erode people’s 
standard of living should be enough to make the drafters 
of these amendments rethink, if not radically alter, Bill 
49. It is certainly enough to make the Guelph-Wellington 
Coalition for Social Justice stand in opposition to the bill 
as a whole. 

What kind of housekeeping takes legislated nights that 


were the floor and rips them up to be put on the table? 


This is a demolition. 

The shortsighted may see this rush to the bottom as 
helping employers become competitive, but the more sane 
will question whether this makes for higher productivity, 
better workplace relations, increased consumer purchases 
or an improved quality of life. 

Ms Margetson: Ms Witmer’s amendments propose to 
end the Ministry of Labour’s enforcement responsibilities 
whenever they consider violations could be resolved by 
the courts. Consider: A 20-year maintenance worker is 
terminated without cause. His legal right is to receive 
notice of termination or pay in lieu of notice under both 
employment standards and common law. Generally the 
entitled notice under common law is greater than the 
employment standards minimum. 

Presently the worker could file an employment stan- 
dards claim and instigate a lawsuit under the common 
law notice entitlement. As a general rule the employer is 
willing to pay the employment standards minimum 
quickly to avoid the simple and sure enforcement through 
the Ministry of Labour. This would allow the worker to 
pay the rent and feed his family or use the money to 
retain a lawyer to pursue the wrongful dismissal suit in 
the courts, as legal aid is not available. The minimal 
employment standards payment is then deducted from any 
court-ordered payment. 


Bill 49 will take this strategy away from the worker. 
He will either be forced to accept the initial minimal 
claim, regardless of his legal or moral rights, or risk 
eviction and food banks in order to sue his former 
employer for what is rightfully his. He will never again 
be allowed to do both. Litigation may take years. 
Employers declare bankruptcy or move. There are no 
guarantees he will ever see one dollar. 

Especially low-income workers will feel pressure to 
settle for less money than they are really owed. Sudden 
loss of employment can throw a vulnerable family into 
stressful chaos. They will be expected to make this very 
important decision during the first two weeks of this most 
trying time of their life. Many vulnerable workers are not 
aware of their legal rights and could be excluded from 
commencing a civil action unless they obtain legal advice 
within this short, yet chaotic and stressful two-week 
period. 

Even worse, a worker who quickly starts a civil action 
without realizing the ramifications of this decision does 
not appear to have even the short two weeks to change 
her mind. She appears to have no right to do so and then 
institute a complaint under the act. This is an unjust and 
seemingly blatant attack on some of the most abused 
workers in Ontario: those phased out, squeezed out and 
let go, many of whom have dedicated years of their life 
to profit-hungry employers. At a time in their lives when 
they are feeling battered and bruised, hopeless and 
depressed you are adding yet another difficult and 
needless burden. 

Ms Rockett: Maximum/minimum claims: The amend- 
ments introduce a new statutory maximum amount that an 
employee may recover by filing a complaint under the 
act. This maximum of $10,000 appears to apply to 
amounts owing of back wages and other moneys such as 
vacation, severance and termination pay. There are only 
a few exceptions, such as for orders awarding wages in 
respect of violations of the pregnancy and parental leave 
provisions, and unlawful reprisals under the act. 

Any cap will penalize those workers who are owed 
more than the maximum. A worker who has been 
deprived of wages for a lengthy period will have the least 
amount of means to hire a lawyer and wait for the case 
to be settled. This cap will encourage the worst 
employers to violate the basic standards. 

Bill 49 also gives the minister the right to set out a 
minimum amount for a claim. Workers who make a claim 
below the minimum will be denied the right to file a 
complaint or have an investigation. This allows any 
employers to abuse their workers under the minimum in 
any six-month period and avoid legal penalty. 

The question for you, the people entrusted to protect 
the public, is this: Why have any legislated rights if 
you’re not going to enforce them? 

The raison d’étre for government is to ensure fair play, 
to allow all citizens to operate and compete with the 
same rules applying for everyone. By instituting a 
minimum and a maximum claim you will tilt the table in 
favour of one group, the employer. If employers must 
steal from their employees, and to be sure, not paying 
what is legally owed is theft, then (1) they should not be 
in business; and (2) who would want to do business with 


R-1010 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


21 AUGUST 199¢ 





them anyway? That kind of employer would not make a 
trustworthy partner in any enterprise. 
1610 

Real life: The general direction of these amendments 
is towards allowing business to be self-regulating, the 
assumption being that companies will just sort things out 
among themselves. Of course they will. The drive to 
make the maximum amount of profit is the only standard 
by which any decision will be judged. This allows no 
room for the individual or for society. 

A case in point: Little Tikes of Guelph, a premier plas- 
tics manufacturer with a well-regarded line of children’s 
toys, a profitable, community-minded company that estab- 
lished a manufacturing and warehouse centre in 1995, 
grew to employ 120 workers. Although non-unionized, 
the company treated employees well and rewarded them 
with profit-sharing. As well, employees could work over- 
time whenever they desired to do so. Little Tikes also 
contributed to the community by donating toys to local 
groups time and again. 

In late 1995 the company announced it would be pur- 
chasing an empty factory and expanding operations; 65 
new jobs were forecast. Three months later the company 
announced that it would closing down the manufacturing 
and not expanding. Why, you ask? Because they could 
make even more profit by relocating to another existing 
site in the US. They were making a profit in Guelph, they 
were a good provider for the community, but money 
talks. Profit is the only thing that matters. There is no 
loyalty to anyone or any place. 

How about some examples of how companies conduct 
business with their employees? First there’s the electri- 
cian working for a small technology company that has 
orders for over $1 million on the table. Their commercial 
production facility needs to get on line in a hurry, so in 
the first week the electrician works over 80 hours; second 
week, over 80 hours again; third week, by Wednesday, he 
gets paid for week one. The paycheque is for 40 hours of 
work. One of the owners tells him that the company only 
pays for 40 hours of work and any work beyond that is 
voluntary. Needless to say, the company shut down by 
the end of the third week. The electrician is still owed 
more than 80 hours of overtime and has yet to decide on 
how to proceed. 

Then there’s a waitress. She was employed, along with 
19 other people. One Monday she showed up for work 
and there was a note on the door Saying that the place 
was closed. All the workers pursued the matter with the 
Ministry of Labour. Generally they were owed two 
weeks’ wages, vacation and severance. Less than a year 
later the employees were reimbursed by the ministry. 

While the previous examples are not earth-shattering, 
they do speak to some of the limitations of Bill 49. What 
will be the minimum standard? Whatever the limit, it will 
force a number of workers to go to Small Claims Court 
to get what belongs to them. How many people would 
actually do this? What about having only two weeks to 
make a decision on how to proceed with your claim? 
How will workers even know what their rights are? 

If we cannot trust companies to reinvest their profits in 
our community, why give any company more loopholes 
to shirk their responsibility to their employees and to our 


society? The bottom line is this: Profits will always pre- 
empt fairness, equity and human beings. 

Private collectors: The proposed amendments would 
privatize the collection function of the Ministry of: 
Labour’s employment practices branch. This provides a 
look at a task which has traditionally been public. An 
ongoing difficulty has been the ministry’s ability to 


collect wages assessed against employers because of the. 


employers’ refusal to pay. Your solution is to absolve the 
government of the responsibility to enforce the act by 


farming out the problem to a collection agency. Why. 


create a market for vultures to come in and pick off hard- 
earned wages from anyone who was abused by their 
employer? 


In addition, the employment standards director can 
authorize a private collector to charge a fee to persons. 
who owe money. This is intolerable. The ideology behind 
the amendment shows a complete lack of understanding 


of the history of government and its role in society. Laws 


exist to protect all of us. Our society needs independent, 
impartial people whose only interest is in enforcing and 


upholding the law, not turning a profit. Will the police be 


next on your list of government employees who must. 


justify their existence by being able to raise enough | 


revenue to cover their costs? 


Ms Margetson: The amendments in Bill 49 seriously | 
tamper with the period of time that employees are entitled. 
to back pay. Presently, employees are entitled to back pay. 
for a two-year period. Bill 49 reduces this period signifi-. 
cantly to six months from the filing of a complaint, 
Again, low-paid, vulnerable workers will suffer. They. 


often cannot afford to finance a lawsuit and live in fear 
of their employer. They would not be able to file a 


complaint until they are terminated and/or change | 
employers. They can work on promises for weeks or 


{ 


months, until they realize that they will not be granted 


their statutory rights by their employer and finally file the 


claim. As mentioned earlier, these workers will not be | 


eligible for legal aid in order to institute a lawsuit. 


Ms Witmer’s statements regarding housekeeping, 
simplifying etc seem ludicrous in light of the heavy > 


burden this places on vulnerable workers. Even more | 


{ 


incomprehensible on this same issue of time periods is | 


the continuation of the two-year period granted the 
Ministry of Labour to investigate and yet another two 


years to ensure the employer pays moneys owing to its ! 
workers. The serious impact on families waiting four 
years for money owed to them does not seem to be taken © 


into consideration by Ms Witmer. How can she call this 


“facilitating,” “housekeeping” or “streamlining”? It’s | 
beyond us. We’re sure the buzzwords will fall on deaf ) 
ears in the families and communities of the most vulner- 


able non-organized workers of Ontario. The coalition’s 


buzzwords for these amendments would sound more like 


99 66 


“abusing, 
Ms 


cheating” and “selling out.” 


Rockett: Alternative suggestions: proposed 


changes to make the Employment Standards Act more — 


efficient and effective. 

Under administration: 

Allow anonymous complaints and third-party com- 
plaints. 

Full investigation of employers’ practices initiated by 
anonymous complaints and third-party complaints. 
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| Proactive education and investigation procedures in 
industries competing on low wages and known to have 
more employers who violate the act, ie, hotels and 
restaurants, garments and cleaning, as well as education 
for new corporations. 

Heavy penalties for employers who do not pay out 
orders within short, fixed periods of time and active 
prosecution of repeat offenders. 
| Mandatory posting of the act in all workplaces. 
| Severe penalties for firing a worker for attempting to 
enforce the act. 

With content: 

Have all parts of the Employment Standards Act apply 
to all workers in the provincial jurisdiction. The act now 
has long lists of people excluded from minimum wage, 
another list for public holidays, another for hours of work 
etc. If the law applied to everyone and everyone knew it, 
there would be a lot fewer violations of the act. 

- Include a prohibition against unjust dismissal. That 
way employees couldn’t be as easily fired for just trying 
to stand up for their rights under the law. 

_ Strengthen the act so that employers can’t hide from a 
responsibility in the shell game of contractors and 
subcontractors. 

As the changes mentioned above seem reasonable, and 
many are inexpensive, why are you not interested in 
implementing them under these circumstances of reduced 
spending? The Guelph-Wellington Coalition for Social 
Justice wonders why this government which abhors any 
special-interest group now seems to be blinded to the fact 
that these amendments are clearly a blatant example of 
pandering to special interests, namely, business. 

Ms Margetson: We feel that Bill 49’s proposed 
changes are part of a vicious attack on the most vulner- 
able workers in Ontario. Given the government’s record 
over the past year of battering the poor, the elderly, the 
sick and the marginalized, we don’t have any confidence 
in Ms Witmer’s desire or ability to amend the act to 
protect workers in any way. 

In the early 1980s the Ministry of Labour did 1,600 
inspections per year of employers to ensure that there was 
compliance under the act. Over the last year there were 
20. Clearly, the Minister of Labour and this government 
cannot be trusted to protect workers’ rights. 

It was reported that Michael Harris said in May that 
we must make the system more effective so that we can 
better use our resources to help workers. The Guelph- 
Wellington Coalition for Social Justice has serious doubts 
about that statement and about his knowledge of the 
proposed amendments in Bill 49. Mr Harris could not 
possibly have familiarized himself with this bill and still 
make this statement. 

1620 

The real objective of these proposed changes is to save 
money and to finance the $8-billion tax cut. Employers 
are the winners in this game of cheat. The only improve- 
ments we see are the improved chances for employers to 
avoid minimum standards in Ontario workplaces. We 
want real improvements, not these improvements for 
employers in the games of chance and cheat. 

In conclusion, we strongly recommend that standards 
must not be eroded or negotiated. Rights must be easily 


obtained, and enforcement of these is of paramount 
public interest and must never be privatized. 

The Chair: Thank you both. We’ve got two minutes 
remaining, but I'll grant a minute or so to each caucus. 
This time the questioning will commence with the official 
opposition. 

Mr Lalonde: Thank you very much for your presenta- 
tion. I think you have put in an awful lot of time to 
prepare this brief. I’d just like to know what effect you 
think this new employment standard will have on family 
quality of life, the fact that employers will be able to 
extend your working hours and having to work during the 
evening instead of during the day, on Sunday and every- 
thing? 

Ms Margetson: I think it will be very difficult for 
families and in particular families that are already under 
a lot of stress. I work in a low-income neighbourhood in 
Guelph, the Willow Road neighbourhood. In that neigh- 
bourhood, there is 35% unemployment and those people 
who are working are often working at low-paid or part- 
time jobs. The families are under stress. Family violence 
has increased this past summer by at least 25%. If 
anything, they need support and understanding from 
employers around family circumstances, and this will just 
take any hope of that ever happening away from these 
families. 

Mr Lalonde: Were you satisfied with the actual 
employment standards that existed? 

Ms Margetson: I think the employment standards 
were reasonable. There was room for improvement, 
certainly. I think Tracy very nicely read to you some of 
the ideas that we had around what some of these im- 
provements could mean, but the proposed Bill 49 takes 
away many of the advantages that were in the Employ- 
ment Standards Act and will weigh heavily upon the 
shoulders of vulnerable families and rightly all workers 
in Ontario, I believe. 

Mr Lalonde: So really with the reduction of 45 
enforcement officers, I don’t think we’re going to get any 
better. Even though we have a new employment standard 
in front of us, I don’t think it will improve the situation 
at the present time. 

Mr Christopherson: Thank you both for your presen- 
tation. As you know, my colleagues and I in the NDP 
agree that the “bad boss” Bill 49 is a real gift for the 
most unscrupulous employers in our province. I'd like to 
focus on the issue of people who feel themselves to be 
very vulnerable to standing up for their rights and having 
to make a choice between their rights and their job. I 
don’t know if you were present earlier or not, but the 
minister herself was here and said that if people only 
knew they have protection under the law, if there were 
any retaliation they would feel far more comfortable. In 
fact, one of the representatives from the chamber of 
commerce here said that in terms of the six months 
moving to two years, that was to stop employees from, as 
he said, “sitting on the can and mulling it over,” and 
that’s why it’s okay to go from two years to claim to six 
months. Knowing that 90% of all the claims filed with 
the ministry are made after people leave that employ- 
ment, why do you think the change from two years to six 
months is so devastating for this vulnerable population? 


R-1012 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


21 AUGUST 199 





Ms Rockett: Well, it’s obvious — 

Mr Christopherson: Well, I just want to say it’s not 
that obvious to them, so please say it clearly. 

Ms Rockett: You’ve been abused by your employer: 
They didn’t pay you your vacation pay, they’re not 
paying you overtime, whatever, you were forced to work 
on a holiday. Then trust is gone. You know that you 
don’t have the power to go back. 

Actually, I was in a similar circumstance, in that an 
employer I worked for, I’d given my notice because I 
was going to go to university, and the president of the 
firm told me of my outstanding vacation days, that they 
were going to deduct the days that the entire company 
had shut down over Christmas, because those were then 
actually voluntary holidays. So I had four days of pay 
taken away from me. At the time it was, like, what are 
my rights, or who do I go to, and why even bother? It’s 
not worth it. 

When you look at the couple of examples that we had, 
some employers, when they recognize an opportunity to 
take advantage of their worker, then they will. If you’ve 
been taken advantage of, you’re not going to work there 
any longer; what’s the point? Because it’s just going to 
happen again. If you do go and complain, the employer 
finds out and you can be fired and then there’s really 
no — fine, you get your termination pay. Thanks, that’s 
great. How do I feed my family? How do I keep a roof 
over my head? So it puts pressure on employees to 
decide very quickly, am I going to put up with this? Am 
I going to put up with being abused? 

Especially in the job market now. For people who say 
unemployment is only 9.7%, whatever, that’s a joke. 
Look at the number of people still on welfare. It’s at least 
double that, if not more. So there are not jobs out there 
for people to go to, and the jobs that are there do not pay 
that much. So you have people just scrambling to get by. 
They’re forced to choose between just surviving or going 
over the brink. 

That six-month period just allows employers to keep 
just taking away, especially if you introduce the mini- 
mum standard. Then the employer can say: “Okay, I'll 
just keep my little tally. Maybe it’s $500, maybe it’s 
$1,000. I’m up to $750 on this employee. It’s been six 
months. I can nail him again for another couple hundred.” 
It’s totally to the benefit of the employer to abuse his or 
her worker, and that’s disgusting. 

The Chair: Excuse me, that’s been seven minutes on 
Mr Christopherson’s one minute, so I’ll have to give the 
last question to the government. 

Mr Derwyn Shea (High Park-Swansea): Thank you 
very much for your presentation. I’m not insensitive to 
some of the points that you’ve raised, but perhaps I could 
just pick up on a couple and ask for clarification. You 
expressed some concern about the reduction from two 
years to six months. I wonder if you can respond to a 
question that I have. Since about 90% of all claims are 
currently now put into effect within the six-month period, 
would that lead you to think that perhaps there’s some 
merit in at least looking at a reduction of the level if 
there is some tradeoff in efficiencies? 

Ms Margetson: I’m uncertain about what the reasons 
behind that are. If 90% of the claims are already going in 
within the six-month period, what that tells me is that 


90% of workers in Ontario are able to get the support: 
that are necessary to act within that six months. But i 

also tells me that the 10% who aren’t are likely the mos: 
vulnerable workers in Ontario. Maybe their English isn’) 
particularly good. Maybe they don’t have much forma) 
education etc, or maybe they have five or six childrer 
that they need quickly — I’m not sure if any of you have 
actually ever been in a home of someone who just found. 
out he was unemployed and had six children and he’s 
been working in a minimum-wage job in a factory. I have 
been in that situation myself, and the chaos and the stress 
and the unbelievable fear that’s in that family, it takes 
time for them to work that out. I’ve seen people who’ye 
been hospitalized in a psychiatric facility when that 
happens. It’s a very difficult situation, especially if 
someone has other issues that they’re dealing with, 
perhaps a mentally ill wife or two or three children who 
are learning-disabled. It’s just like adding on top and on 
top. So why not give those 10% of people who need that 
additional time, the time? Find a way to give it to them. 

Mr Shea: In terms of your presentation, you talked 
about the application of the act. You were very precise to 
say in your submissions that there should be no exclu- 
sions. Can I ask for clarification on that? 

Ms Rockett: Sorry, which point? 

Mr Shea: You want no excluded groups, no excluded 
occupations; you want everyone subject to the Employ- 
ment Standards Act. Do I understand that clearly? 

Ms Rockett: Yes, with the rider that obviously there: 
are some groups, especially those that are — what’s the 
terminology? — the emergency-type workers — 

Interjection: Essential services. 

Ms Rockett: — essential services that have to, obvi- 
ously, work unusual hours. 2 | 

Mr Shea: We had a presentation made — I guess it 
was back in Toronto; frankly, I’ll have to check my 
notes — that particularly has impressed me, the informa- 
tion technology sector, and there are other sectors like it . 
that are growing, which I’m sure you’re familiar with, 
distance work, all that. In fact, today it was interesting to 
hear the city of Toronto indicate that one in five workers 
are now employed out of the home and the difficulties | 
they’ve got in terms of planning and zoning and a whole. 
range of things involved with that. I wonder, are you © 
suggesting as well that all those involved in that sector 
should equally be made applicable to the ESA? 

Ms Rockett: I guess it depends on whether they’re 
self-employed or not. If you’re self-employed, you have 
to manage your own time. If you’re based on commission 
sales, again, you have to manage your own time, and 
that’s part of being a successful worker. 

Mr Shea: I see. Then maybe just a final question 
where I can touch on another part of your submission that 
I found interesting. You gave that interesting case of the 
toy company, and I forgot the name of it. 

Ms Margetson: Little Tikes. 

Mr Shea: Little Tikes. It certainly impressed me, that 
illustration. What would you have done in response tO — 
that, for example? 

Ms Margetson: I don’t think we were trying to make 
the point that we should have done something. I don't 
think anybody was trying to make that point. I think the 
point that we were trying to make is that it’s an example 
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jof a situation where even an employer who is extremely 
well respected in the community, had a wonderful 
reputation, donated toys to day care centres, was com- 
munity-minded, was well thought of, was involved in 
promoting voluntary activities, the run for MS, the big 
ivan, the whole thing, a very community-minded com- 
pany, and yet with no hesitation shut the doors. The 
‘loyalty is not to the employee. That is the point we were 
trying to make. 

' The Chair: Sorry, Mr Shea, we’ve gone well over. 
I’ve been almost as generous with you as I was with Mr 
‘Christopherson. 





\ 


| 
{ 


i 
| 


Mr Shea: I appreciate that, Chairman. I would have 
liked to pursue that one in great depth, like Mr 
Christopherson. It was an interesting path to pursue. 

The Chair: Thank you both for taking the time to 
come and make your presentation before us here today. 
We certainly appreciate it. 

Ms Margetson: You’re welcome. Thank you for the 
opportunity. 

The Chair: With that, that concludes our hearings here 
in Kitchener. This committee stands recessed until 
tomorrow morning at 9 o’clock in London. 

The committee adjourned at 1633. 
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The committee met at 0904 in the Radisson Hotel, 
London. 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’ AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 


_ Employment Standards Act / Projet de loi 49, Loi visant 


a améliorer la Loi sur les normes d’emploi. 

The Chair (Mr Steve Gilchrist): Good morning. I call 
the meeting to order and on behalf of the committee 
members say how pleased we are to be in London today 
for our fourth day of hearings on Bill 49. 


LONDON AND DISTRICT LABOUR COUNCIL 


The Chair: We have our first group ready to present, 
the London and District Labour Council. Come forward 


_ to the table, please. Good morning. Just as a reminder, 


we have 20 minutes for you to divide as you see fit 
between presentation time or question-and-answer period, 


_ and I wonder if you might be kind enough to introduce 


yourselves for the benefit of the Hansard reporter. 
Ms Edna Anderson: My name is Edna Anderson. I’m 


_ vice-president of the London and District Labour Council. 


Ms Carrol Anne Sceviour: Carrol Anne Sceviour, 


_ Tepresentative of the labour council. 


Ms Sandi Ellis: I’m Sandi Ellis, representative of the 
labour council as well. 

Ms Anderson: The London and District Labour 
Council welcomes the opportunity to present this sub- 


_ mission on behalf of the over 2,400 affiliated members of 


our organization. In addition, we speak on behalf of many 
unorganized workers in our area who call our office for 
advice when employers do not follow the law set out in 
the Employment Standards Act. 

We were not surprised when Bill 49, which allegediy 
made administrative changes, turned out to be another 
attack on workers, both organized and unorganized. 

In addition, we feel that the flexibility it offers simply 
gives employers more ways to evade compliance with the 
act, which already has a shameful record of violations 
and failure to pay assessments owed to workers. 

The real statistics from the employment standards 
working group are as follows: 

(1) The time for a claim to be considered by an 
employment standards officer is nine months. 

(2) The percentage of investigated Toronto employers 
found violating the Employment Standards Act was 94%, 
based on routine inspections by the ministry, and 71%, 
based on claims by workers. 


(3) Routine inspections and audits in Ontario: The 
number of companies that had full audits was 21. The 
percentage of inspected/audited employers found violating 
the ESA was 81%. 

(4) In 1994-95, assessments versus collections in 
Toronto: The total number of employees in the Ministry 
of Labour found to be owed money by their employers 
was 8,298 and the total claims collected was 3,552. The 
percentage of employees who did not receive money from 
their employers was 56%. We think that’s disgraceful. 

Enforcement under a collective agreement: Currently 
under the ESA, unionized employees have access to the 
considerable investigative and enforcement powers of the 
Ministry of Labour. This inexpensive and relatively 
expeditious method of proceedings has proved useful, 
particularly in situations of workplace closures and with 
issues such as severance pay and termination pay. 

The Bill 49 changes eliminate recourse by unionized 
employees to this avenue and instead require that all 
unionized employees use the grievance procedure under 
the collective agreement to enforce their legal rights. The 
union will bear the burden of investigation, enforcement 
and the accompanying costs. The director can make an 
exception and allow a complaint under the act where he 
thinks it’s appropriate, but for all practical purposes the 
enforcement of public legislation would be privatized. 

Arbitrators will now have jurisdiction to make rulings 
that were formerly in the purview of an employment 
standards officer, a referee or an adjudicator. They will 
not be limited by the maximum or minimum amounts of 
the act. However, arbitrators lack the investigative 
capacity of the ESOs and may not be able to match the 
consistency of result that the act has had under public 
enforcement. Most important, employers could argue that 
as boards of arbitration do not have the critical powers to 
investigate whether particular activities or schemes were 
intended to defeat the intent and purposes of the act and 
its regulations, such cannot be determined. In such 
circumstances, unionized employees could well be left 
with no recourse whatsoever. This is particularly evident 
in cases of related employer or successorship provisions 
of the act. It’s difficult to see how such provisions can be 
applied when the successor or related employer may well 
not be a party to the arbitration procedure. 

Enforcement for non-unionized employees in sections 
19 and 21 of the bill and sections 64.3, 64.4 and subsec- 
tion 65(1) of the act. With these amendments the Ministry 
of Labour is proposing to end any enforcement in 
situations where they consider that violations may be 
resolved by other means: namely, in the courts. In other 
words, the amendments would download responsibility 
for enforcement of minimum standards for non-unionized 
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workers. Employees would be forced to choose between 
making a complaint to the employment standards branch 
or filing a civil suit in the courts. Responsibility for 
enforcement is also downloaded on to non-unionized 
employees by limiting the amount recoverable through 
the employment standards to under $10,000. 

I found this one difficult to understand, that you could 
limit the amount of liability, although the debt might be 
a lot higher. In fact, currently there is no limit on what’s 
recoverable. What an employer owes an employee is 
generally what he has to pay. That seems like a good 
way. It’s how I have to pay my debts. 

0910 

An employee who files a claim at the Ministry of 
Labour for severance and termination pay is precluded 
from bringing a civil action concerning wrongful dis- 
missal and claiming pay in lieu of notice which exceeds 
the statutory minimums. The effect of these amendments 
is that those employees who have chosen the more 
expeditious and cost-effective path of claiming through 
the ministry will have to forgo any attempt to obtain 
additional compensation through the courts. Legal 
proceedings are notoriously lengthy and prohibitively 
expensive for many, even though they may be entitled in 
common law to more than the statutory minimum under 
the ESA. 

Just as in the provisions barring civil remedies in 
section 64.3, there are mirror provisions in 64.4 preclud- 
ing an employee who starts a civil action for wrongful 
dismissal from claiming severance or termination pay- 
ments under the act. Other provisions are also prohibited 
under the act once a civil action is started, such as an 
employer not paying wages owed, failure to comply with 
successor rights in the contract service sector etc. 
Employees who initiate a claim but decide they no longer 
wish to pursue their civil suit don’t appear to have even 
the two weeks’ time limit to change their mind. Rather, 
they appear to have no right at all to reinstitute a com- 
plaint under the act. 

Maximum claims under section 21 of the bill and 
subsection 65(1) of the act. The amendments introduce, 
as noted above, a new statutory maximum amount that an 
employee may recover by filing a complaint under the 
act. This maximum of $10,000 would appear to apply to 
amounts Owing in back wages and other money such as 
vacation, severance and termination pay. There are only 
a few exceptions, such as for orders awarding wages in 
respect of violations of the pregnancy and parental leave 
provisions and unlawful reprisals under the act. 

The problem with implementing such a cap is that 
workers are often owed more than $10,000, even in the 
most poorly paid sectors of the workforce such as 
foodservices, garment workers, domestics and others. 
Indeed, workers who have been deprived of wages for a 
lengthy period of time are the very employees who will 
not have the means to hire a lawyer and wait the several 
years that it will take before their case is settled. In 
effect, therefore, this provision will encourage the worst 
employers to violate the most basic standards while at the 
Same time compounding the problems for those workers 
with meagre resources. 

I assisted a friend who is developmentally handicapped 
to recover wages from an unscrupulous restaurant owner 


who had hired him to work 35 hours a week for $25 and 
he could have his lunch there: soup and a sandwich. | 
haven’t included in the brief some of the disgusting 
tactics that employer used to discourage this fellow from 
pursuing his rights. In fact, before he knew that I had an: 
official capacity he was really rude to me as well. My 
friend’s claim amounted to less than $300 and took 
almost a year to resolve. 

I can tell you that he would not have been able to. 
pursue that claim without a lot of help and assistance, and 
even in spite of that he was really terrified the day of the 
hearing because he was going to have to go and face that 
man he had worked for. He was nervous about having an 
adjudicator there and so on. 

People who have handicaps of various types are even. 
more disadvantaged by this change in the bill. This chap. 
had a friendly ESA officer plus myself as his case worker. 
helping him; he would never had pursued it otherwise. He 
didn’t realize that employers can’t enter into a deal with 
you that’s contrary to the law. | 

In my opinion, the government should be aggressively 
pursuing employers who exploit and humiliate workers 
rather than withdrawing the few sympathetic supports that 
currently exist. 7" 

Regarding the use of private collectors, section 28 of 
the bill, new section 73 of the act, a fundamental problem 
with regard to the act has for some time now been the» 
failure to enforce standards. This is no less true with 
regard to collections. The most frequent reason for the | 
ministry’s failure to collect wages assessed against 
employers has been the employers’ refusal to pay. The. 
answer to this problem, according to the proposed 
amendments, is not to start enforcing the act but rather to 
absolve the government of responsibility to enforce the» 
act by farming the problem out to a private collection | 
agency. 

In addition, the employment standards director can 
authorize the private collector to charge a fee to the | 
persons who are owed the money. Should the amount of 
money collected be less than the amount owing to the | 
employee or employees, the regulations will enable the » 
apportioning of the amount among the collector, the | 
employee or employees and the government. Where the | 
settlement is under 75% of the amount owing, the 
collector is required to obtain the approval of the director, — 
but this still allows the collector incredible leeway, if not | 
outright abuse, with someone else’s money. 

The danger here is that even persons, like my friend, 
whose earnings put them below the poverty line and who | 
are owed money under the act could well be required to 
pay fees to the collector. A minimum-wage worker at 
$6.85 an hour, for example, could not only receive less 
money than is owed but also have to pay for it to be 
collected. Surely this raises ethical questions for the 
drafters of this bill. 

We would suggest that while such an approach may be | 
appropriate in commercial transactions, it’s neither © 
morally justified nor appropriate under these circum- — 
stances. We want the system of public enforcement to be — 
maintained and improved, not eroded. 

The London and District Labour Council is gravely 
concerned that employees, particularly the most vulner- 
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able, will be pressured to agree to settlements of less than 
the full amount owing as collectors argue, if only for 
reasons of expediency, that less is better than nothing. 
| Having at the same time to pay a collector amounts to 
, nothing less than legalized theft. 
| The limitation periods: Under section 32 of the bill, 
| section 82 of the act, workers who fail to file within this 
new time limit will have to take their employer to court 
| to seek redress. The burden of cost will also have to be 
| borne by an employee in such circumstances as that the 
| Ontario legal aid plan has been scaled back and no longer 
| covers most employment-related cases. In contrast, the 
/ministry still has two years from the date the complaint 
is filed to conduct their investigation and a further two 
| years to get the employer to pay moneys owing. In other 
| words, an employee having made a complaint under the 
act could wait up to four years before receiving their 
/money, and then only the part of it that the collector 
collects minus the user fee. That the government can 
rationalize such amendments as facilitating or streamlin- 
ing procedures is almost beyond comprehension. 
0920 

In conclusion, I would say there are several positive 

amendments that the labour council can support. How- 
ever, in general, these changes impact the most vulner- 
able people in the workplace: the unorganized. It under- 
mines their already precarious position. 
_ The other thing is that the attempt was made to 
introduce these changes as if they were really insignifi- 
cant, just housekeeping changes. We believe they should 
be included in the overall review so they can be openly 
debated and discussed. Thank you for your attention. 

Mr Pat Hoy (Essex-Kent): We don’t have too much 
time here, but you speak about non-organized persons 
and the effect this bill will have on them. You’ve cited an 
example of the disabled person who was clearly being 
duped by his employer. Do you think this act will have 
more significance on the unorganized worker or the 
organized worker? I’ll let you answer that one. 

Ms Anderson: I believe it’s going to impact both, but 
certainly unorganized workers are often less aware of 
their rights than organized workers. They also don’t have 
the support of the elected representatives of their union. 
I can tell you that when that investigation was done in 
that particular restaurant, we knew of another woman 
who was also being exploited in a similar fashion. There 
was no complaint and the ministry did not investigate the 
fact that there was another handicapped person working 
there under similar circumstances. 

Mr Hoy: Do you have any recommendation on how to 
improve the awareness? I know, not necessarily through 
my riding office but from people I meet in the riding, 
that there seems to be a lack of awareness, particularly of 
their rights to severance pay. Do you know how to 
recommend that we improve that? 

Ms Anderson: It certainly appears that when the 
government wants to educate the public, it does a very 
good job of it. I think that they can do an equally good 
job of educating workers, both in unorganized and 
organized workplaces. Public education is something the 
government could undertake to make sure that people do 
know what their rights are. They did it with the Landlord 


and Tenant Act and they do it with other things they 
want to promote. I don’t see why they couldn’t do it with 
this act as well. 

Mr David Christopherson (Hamilton Centre): Thank 
you for your presentation; I appreciate it. I can tell you 
that the presentation you’ve made on behalf of workers 
in the London area is very similar to what we’ve heard in 
Toronto and Hamilton and Kitchener and what I expect 
we'll continue to hear as we move across the province. 

I'd like to take the short time we have to begin 
exploring an area we haven’t yet talked about in any of 
the locations in any great detail, and it’s the paragraph at 
the bottom of page 5, where you talk about a concern 
you have about privatizing the collection of money owed 
from employers. Your concern is that the most vulnerable 
might “be pressured into agreeing to settlements” — to 
use your wording — “of less than the full amount.” 
There’s protection in here that says that no settlements 
are binding if they’re entered into as a result of fraud or 
coercion. But as Professor Fudge pointed out, that at least 
shows the government contemplates the fact that this kind 
of pressure can be brought to bear. Can you just expand 
a little on what your concern is in terms of the kind of 
pressure employees might face, particularly the most 
vulnerable kinds of workers? 

Ms Anderson: It boils down to the same reason that 
people take their cheques to the cheque-cashing Money 
Mart and pay the 4% or 5% or whatever it is the Money 
Mart charges to get them cashed — because they can’t 
get them cashed in a bank without having an account that 
has more than the cheque is worth in it. There’s a real 
sense that people who are in dire circumstances want the 
money now. They can’t afford to wait, even if it might 
mean that they would get a better settlement. All the 
collection agency has to do is say: “We can get it for you 
Tuesday, but you’re only going to get $150. If you wait, 
you might get $500.” It’s very clear that there doesn’t 
have to be a lot of coercion to persuade a person with no 
money that they can get some immediately. I’ve seen it 
with the Money Mart cheque-cashing thing; also with 
people who take their income tax and sell it, discount it 
with people who will do your income tax and take a 
percentage as well. We see it all the time with people on 
low incomes. 

Mr Jerry J. Ouellette (Oshawa): Thank you very 
much for your presentation. I’d like to explore a little 
different path. You mentioned employers who aren’t 
willing to pay. Do you feel that it would be advantageous 
if the government would look at shutting down businesses 
in these cases and thereby putting all the workers out? 

Ms Ellis: I don’t think it’s an issue of shutting down 
the business and putting all the workers out of work. In 
many cases, these people who are applying have already 
left. In fact, Professor Fudge’s paper explains that over 
90% of them have already left their employment or their 
employer has gone bankrupt. Those are the people who 
are seeking redress under the act. Those people already 
don’t have a job, so you’re not putting any employee out 
of work here. But that person who was the employer 
should not be allowed to go into another business until 
they have paid their dues to the business they previously 
owned. We see that happen all the time — it’s opened 
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down the street under another Ontario numbered company 
and he just keeps doing it and doing it. 

Mr Ouellette: So this is just referring to businesses 
that have gone out of business. What about businesses 
that are currently operating where we have problems 
collecting from the employer to pay the employee? 
Should we shut down that business? 

Ms Ellis: Employers who have businesses have assets, 
and just as we in the Hydro commissions can put a lien 
against a business to the city for payments, there should 
be some avenue of recourse for the government to put a 
lien against the assets of that company to pay the 
employees what’s due to them. 

Mr Ouellette: But still keep the businesses open so 
that we can have employees in there? 

Ms Ellis: I would certainly think so. Our job is to keep 
employees working, it’s not to put them out of work, but 
it is also to keep them working as long as they’re getting 
wages. 

Mr Ouellette: Obviously we’re having difficulty in 
that we’re only collecting, on average, 25 cents on the 
dollar. We’re making an attempt to recoup up to 75% at 
least, and then the employee has the ability to say 
whether they want to bargain on the last 25% with a 
collector. 

Ms Ellis: You have to understand logically that what 
Edna was talking about is exactly what’s going to 
happen. The director is going to offer certificates to 
people left, right and centre because the collection 
agencies, in many cases, and I would think the majority 
of cases, will not be able to collect over 75%. 

Mr Ouellette: We’re trying to find a way that we can 
get employers to pay when it’s required. Currently, the 
system is not working. What we’re proposing is another 
opportunity and I was just asking if you felt that shutting 
down businesses would resolve the situation. 

Ms Ellis: No. 

The Chair: Thank you all for taking the time to come 
and make a presentation before us here today. 


LONDON CHAMBER OF COMMERCE 


The Chair: Our next group up is the London Chamber 
of Commerce, Mr Gordon VanderLeek and Mr James 
Thomas. Good morning, gentlemen. 

Mr Gordon VanderLeek: It’s a pleasure to be here 
and bring the position on behalf of the London Chamber 
of Commerce. I trust that our brief position paper is 
being or has been circulated to you, so we don’t propose 
to read it — you may do that at your leisure — but just 
highlight a few aspects of it and be available for ques- 
tions at the conclusion. I’m certainly also pleased that 
Jim Thomas can be here to assist in the presentation. He 
will speak to some of the specific provisions of Bill 49. 

By way of background, the London Chamber of 
Commerce, as part of the chamber movement in general, 
is the largest and most broadly based business organiza- 
tion in London. If you look through our membership, we 
have individuals who are working out of their home who 
are members of the chamber as well as some of the city’s 
largest business and service sector organizations. So we 
feel we come forward today speaking on behalf of a wide 
variety of businesses. 


The chamber members employ nearly 50,000 people in 
the London and surrounding area, so clearly we take note 
of any legislative changes to employment standards or to 
workplace legislation. As indicated in the brief, we have 


appeared in the past to speak on issues of workplace | 


health and safety, labour relations and also on employ- 
ment standards. We appreciate the opportunity to be here 
today. 

Looking at the context of the legislation, we support 
the government’s efforts to reform the legislation. If you 
look to the nature of the working relationship and the 
employer-employee relationship over the past number of 
years, there’s been significant change. I think that’s a 
given. There’s been much that has changed in our 


society, and the workplace has been no exception. The > 


chamber of commerce supports the effort to bring reform 
and necessary updating to the legislation. We support the 
comprehensive review process and the two-stage process, 
understanding, of course, that we look forward to the 
second phase of the reform process. 


In many instances, and we’ll highlight a number of | 


those today, we feel that the legislation as it currently 
stands, having gone through some piecemeal amendments 


over the years, is becoming increasingly complex for the | 


business owner and, as we’ ve reported in our report, non- | 


user-friendly. 

With that, by way of background, I can perhaps ask 
Mr Thomas to highlight for the members here the specific 
aspects of the legislation that we’d like to make commen- 
tary on today. 

0930 


Mr James Thomas: Thanks for the opportunity to 
appear before the standing committee. Again, we have — 


recently conducted a survey of our membership in the 
London Chamber of Commerce to see what their con- 
cers are with regard to issues surrounding government 
programs. The number one thing that comes out in the 


survey of employers in our area when we talk to them is © 
the amount of red tape and duplication of government — 
effort they encounter as an employer on a regular basis. © 


So these amendments, which we see as streamlining 


the process, are indeed welcome by our membership and 


they make a lot of sense to us. In particular, things like 
limiting the recovery of money to a six-month period 


instead of it hanging for a two-year period, as currently © 


exists, over an employer’s head makes a lot of sense. 
The elimination of duplication of claims I think in 
particular is an area that’s extremely important to 


employers, particularly small employers who may have | 


made an error, find it incredibly complex to have to go 
through at least two or three different forums for hearing 
a complaint. In fact, we see on a regular basis people 
who may file claims in unionized environments in three 
different forums. They may file a grievance, they may go 
to the Employment Standards Act and they may file a 


small claims action as well just to see where they get the 
best deal, if you will. So we think reducing the duplica- — 
tion of claims is a very welcome part of the changes to — 


the act. 

Extending the appeal process, a second item that we 
think makes a lot of sense, allows for a longer period for 
the employer to consider, and the employee if they want 
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to, appealing an employment standards ruling and to 
perhaps negotiate a settlement or perhaps take the full 
merits of the case into consideration before deciding to 
appeal or not to appeal. 

Those are the three main areas that I believe are 
important to our members. While we recognize that there 
are other parts to the act that have been changed and 
streamlined, we thought it would be important that we 
comment on those three areas: the reduction in the 
duplication of claims, limiting the recovery period and 
extending the appeal period. So we welcome the govern- 
ment’s proposals under Bill 49 in these areas. Gordon, 
you may want to add a comment. 

Mr VanderLeek: Just in conclusion — we’ re available 
for any specific questions that you may have — we look 
certainly with interest to the second phase of the reform 
process and the issues that we anticipate may arise there 
and we encourage the government to proceed without any 
undue delay in pursuing the overall reform of the legisla- 
tion. This is certainly a step in the right direction, as 
indicated, to avoid duplication, to hopefully reduce the 
cost that is currently in place for the government to 
process that, and to place expertise in the appropriate area 
and to define the rules. 

In looking at the changes that are proposed, we trust 
that they will define the rules under which the employer- 
employee relationship exists in Ontario, and that if both 
sides know the rules they’re playing with, that bring 
some certainty to the environment and would also 
improve the environment for doing business in Ontario 
generally. Perhaps we can stop at that point and accept 
any questions. 

The Chair: Thank you, gentlemen. That leaves us 12 
minutes, four minutes per caucus. We’ll start this round 
with Mr Christopherson, the third party. 

Mr Christopherson: Gentlemen, thank you for your 
presentation. The minister has stated from the outset that 
Bill 49 is simply minor housekeeping. Do you agree with 
the minister? 

Mr Thomas: If I could comment on that, I think 
they’re not major changes that we’re seeing in terms of 
the things that need to be reconsidered in the employment 
relationship. If you take a look at the increasing preva- 
lence of home work and the impact on the Employment 
Standards Act, there are a whole range of things that need 
to be looked at. There are contradictory areas of the act 
that need to be reviewed. The issues surrounding over- 
time need to be given a close look. So I think a more 
comprehensive review of the Employment Standards Act 
in general is warranted. 

Mr Christopherson: I think that’s a yes. 

Mr Thomas: Yes. 

Mr Christopherson: I note that you make the state- 
ment, as have the other chambers of commerce that have 
made presentations, that you believe the changes do not 
impact on the act’s protection of minimum employment 
standards, and I’d like to just pursue that a little bit. I 
would suggest to you that there have been minimum 
protections that are being taken away under Bill 49, such 
as the cap of $10,000 where none existed before. Regard- 
less of the rationale for $10,000, the fact is there wasn’t 
a cap before and now there is one; also the fact that 


there’s now going to be a minimum and one will have to 
cross a minimum threshold before the ministry will 
follow up on a claim. Both of those are restrictions on 
rights once held by the employees. 

A suggestion that both of those can be remedied by 
going to the courts now involves employees paying 
money to hire their own lawyers and perhaps take time 
off work, which they currently don’t have to do under the 
existing legislation. I have some difficulty understanding 
how the recognized common sense of the fact that those 
are rights that are now being taken away reconciles with 
what you're stating: that there’s no impact on the mini- 
mum rights that employees now enjoy. I see quite a 
discrepancy there. Could you explain that, please? 

Mr Thomas: I think what we’re seeing is a streamlin- 
ing of the employment standards process, which is 
valuable to both the rights of an individual to make 
decisions and understand what decisions they are making 
in terms of the route of getting redress. I don’t see that as 
a major problem. 

Mr Christopherson: But if you had a right to have a 
problem that you have resolved by a government func- 
tion, and that function is no longer there and you have to 
pay out of your own pocket to resolve the same problem, 
have you not lost a right? Have you not lost something? 
Because these employees are certainly losing rights that 
they now have under the existing law with Bill 49. 

Mr Thomas: It’s a change in the way the rights are 
applied, yes. 

Mr Christopherson: It’s a loss. It’s costing them more 
money to get the protection they once had covered by the 
ministry. Let’s keep in mind this is money that employees 
are owed. This is not some treasure hunt they’re after; 
this is money they’ve worked for, that they’re owed. Now 
they’re going to have to pay money to get that money 
back with this law, when before they didn’t have to. I 
have trouble understanding how you can suggest that the 
employees haven’t lost something. 

Mr Thomas: We view it as a positive change in 
streamlining the process; that employees have different 
ways of going at things now. I don’t see it as the loss 
that you’re claiming. 

Mr Christopherson: With great respect, really, and I 
mean this very sincerely, I would suggest if the shoe 
were on the other foot and there were a cost being 
incurred by business to protect their legitimate rights that 
they didn’t have to incur before, you’d be screaming 
from one end of this province to the other. 

0940 

Mr Thomas: I don’t have a comment about your 
comment. 

Mr Christopherson: I don’t see any further point. 

Mr Joseph N. Tascona (Simcoe Centre): I have a 
couple of questions I want to ask you. The first question 
is, would you be in favour of electronic filing of orders 
to pay, including the monetary payment? 

Mr VanderLeek: Perhaps I can speak to that. I think 
in general it’s laudable when government legislation 
keeps pace with the manner in which individuals com- 
municate, and it’s clear that in the 1990s the electronic 
form of communication is one that is becoming more 
acceptable. Subject to appropriate safeguards for that type 
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of technology, I think it’s laudable that the government 
look to those avenues to streamline the system so that we 
don’t have an archaic system but we have a government 
system which is efficient and most cost-effective from the 
perspective of the taxpayer. Certainly if the electronic 
forum accomplishes that, then we’re in favour of that in 
terms of reducing the cost of government, which ulti- 
mately is for the benefit of the members of our society. 

Mr Tascona: There’s one other area that I want to 
explore. One of the big problems we have, once the act 
is enforced, is the collection. Presently, the collection 
record is about 25 cents on the dollar. There have been 
some comments in terms of how the collection pro- 
cedures are done. One suggestion in this legislation is to 
do it through private collection, but there are other 
mechanisms that might be considered. One area where 
they do collections is under WCB with respect to assess- 
ments. They use such mechanisms as liens, and they take 
money out of bank accounts. I’d just like to get your 
view on whether that would be a method that could be 
considered and what the business community would think 
of that in situations where we’re dealing with employers 
that just are not going to pay and they just are refusing. 

Mr Thomas: If we currently are experiencing a 25- 
cents-on-the-dollar recovery rate for claims, anything that 
we can do to make that more effective makes some sense. 
I don’t have a problem in seeing how that would work, 
but I would like to take a closer look at it before agreeing 
to it. 

Mr Tascona: WCB has an approach that it uses — 
you’d be familiar with that — in terms of collecting its 
assessments. That’s one method that is used with employ- 
ers, and it’s been accepted practice for many years. 

Mr VanderLeek: In terms of additional commentary 
on that, the chamber has always supported legislation 
which provides clear rules and clear understandings as to 
what the rights and obligations of the employer are. If 
there are moneys that are legitimately disputed but after 
adjudication are determined to be owing to an employee, 
then they ought to be paid and the rules ought to be 
followed. The chamber has always stood for that. What- 
ever system is in place in the specifics of enforcement 
brings integrity to the system and bodes well, on a 
general basis, for saying that in Ontario we play by 
defined rules and we expect people to live up to those 
rules on both sides, both employees and employers. So if 
we have an efficient collection system, presumably that 
would ensure that there’s confidence in the system and 
confidence in government, and it creates a positive 
business environment. 

The Chair: Moving to the official opposition, Mr Hoy. 

Mr Hoy: Thank you for your presentation. You 
mentioned that you see the necessity of discussing this 
bill in total and you’re waiting for the second phase 
discussion paper. Do you think it would have been better 
to discuss this bill and ramifications as it applies to 
employers and employees all at once, rather than break- 
ing it out in two separate pieces like this, for clarity for 
both the employer and the employee? There’ 1] be another 
second round; we don’t see the whole package in front of 
us as to what the government is intending to do. 

Mr Thomas: My understanding of the second phase is 
that they will address some of the substantive issues in 


the act, that we need to take a look at those as one thing 
so the administrative issues we’re dealing with at this 
point don’t slip by the boards. It’s important to get the 
administration right as well. I see these as more adminis- 
trative than the real guts of the Employment Standards | 
Act. 

Mr VanderLeek: The other thing I would add to that 
is that we suspect there will be more attention brought to 
the second phase of the reform process. Perhaps the 
consultative process would be longer, more parties would 
be interested in participating in it and it would take a 
greater amount of time. Having said that, if the govern- 
ment can achieve certain cost savings immediately 
through administrative change, we applaud that and say 
that’s money we could save now while we continue on 
the overall reform process. In that sense, the chamber is 
here today to say that we support the move to make 
immediate savings in streamlining the process and 
sending a clear signal to employees and employers that 
they’re serious about reform and are beginning to take 
action. I think that process is suitable, and we’ll deal with 
the substantive portions in the second phase as a package, 
to address the issues there. 

Mr Hoy: Your comment that there may be more 
interest in the second phase is probably true, but I want 
to say that there is no lack of interest in this first phase. 
Our agenda per day, no matter what city we are in, is 
quite heavy. The interest is quite pronounced. 

You did mention some specifics of what the chamber 
likes about the bill, in particular the elimination of 
duplication, the recovery limit at six months and the 
extended appeal periods. What’s your feeling about the 
$10,000 limit that is proposed, notwithstanding the fact 
that 96% of the claims are under $10,000? It brings to 
my mind that the $10,000 limit seems to be misplaced in 
regard to the fact that 96% of claims are under $10,000 
in the first place. It seems to put a restriction, in my 
mind, on that 4% of persons who might have claims that 
exceed that amount. Do you have any opinion on the 
$10,000? 

Mr VanderLeek: With regard to the limit itself, we 
start from the premise, the fact that has been produced by 
the government, as you’ve indicated, that we’re dealing 
with claims in excess of $10,000 as being 4% of the 
caseload. Our general observation would be that those 
individuals who have that much at stake would be 
prepared to deal with their claims through the processes 
that are available, and to that extent we support the 
government’s efforts to direct what we can call its limited 
resources, because it cannot do everything, to those who 
are most vulnerable and who need the services the most. 
It provides some certainty to know that if you’re above 
that amount you can proceed in a certain area. 

We’ ll hopefully streamline the process such that more 
cases can be processed and more people can be assisted 
by the staff of the Ministry of Labour as they do the day- 
to-day work under the legislation. From an administrative 
perspective, I see the cap as simply providing a definition 
of where they want to focus their activities, much the 
way that a business would focus its activities pursuant to 
a business plan, saying, ““We want to help people in these 
areas the most and focus our efforts.” Presumably those 
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who have claims for more than that have the opportunity 
to seek redress. I certainly don’t agree with the position 
that rights are being taken away. The forum for exercis- 
ing those rights perhaps is being amended and stream- 
lined and clarified. 

The Chair: Thank you both for taking the time to 
come before us here today. We appreciate it. 


0950 


AMERICAN FEDERATION OF GRAIN MILLERS, 
LOCAL 154 


The Chair: That leads us to our next presentation, 
which will be from the American Federation of Grain 
Millers, Local 154. Good morning. 

Mr Pat Blaney: I’d like to thank the committee for 
having the opportunity to speak this morning. I’d like to 
do something maybe a little more novel than I’ve heard 
so far, and that is to tell a story that has a happy ending, 
fortunately. It is really the story of our experience, and 
I’d like to draw some conclusions at the end to illustrate. 

My name is Pat Blaney. I’m the president of the 
American Federation of Grain Millers. We represent 569 
hourly employees of the Kellogg Co here in London. The 
Kellogg Co has been established in our community since 
the early 1920s. It has gained a reputation as a solid 
employer, providing excellent wages and benefits, with 
minimal layoffs and a relatively constructive labour 
relations environment. In short, it’s a fine place to work. 

As well, our facility has the distinction as the low-cost 
producer of ready-to-eat breakfast cereal inside the 
Kellogg organization. In the last number of years we 
have established consecutive record profit levels year to 
year. We are proud of our plant and the wide variety of 
domestic and export products we produce. 

Our history, however, has not always been that promis- 
ing or as constructive. We believe that in the absence of 
the specific safeguards established under the Employment 
Standards Act our business success and working environ- 
ment would be radically different from what we see 
today. 

Historically, the cereal business has been seasonal in 
nature. Layoffs for junior employees were significant and 
longer-term due to the nature of the business. The 
language in successive collective agreements has evolved 
around these two premises; that is, the seasonal nature of 
the cereal business as well as the day-to-day fluctuations 
of the work. 

More than 25 years ago, Kellogg applied for and 
obtained a permit under subsection 20(1) of the Employ- 
ment Standards Act. The permit, known as the basic 
permit, gives the company permission to exceed the 
hours-of-work limits in the act — eight hours in a day 
and 48 hours in a week. Of course, the permit only gives 
the company permission to ask the employees to work in 
excess of those hours. The permission can be given in 
law by either the employee or the employees’ agent, in 
this case the union. 

The various collective agreements made reference that 
under given circumstances employees could be forced — 
more commonly known as compulsory overtime — to 
work overtime to support operational requirements, and 
it was generally not abused then. 


Throughout the 1970s it was apparent that the nature 
of the business was changing, becoming less seasonal and 
requiring an increased need for staffing through the 
weekends. There was growing concern in the summer 
months, specifically by junior employees being forced 
unduly. I think it would be safe to say that most people 
begrudgingly accepted the reality of the business and that 
this was going to take place. 

However, on February 9, 1982, the company 
announced plans to construct and develop a massive 
state-of-the-art cereal facility that would be known as 
Project 2000, or P2000 as we refer to it here in London. 
The project was presented as a leap from the traditional 
cog-and-pulley technology that was in place at the time 
to a futuristic automated production system that would 
bring, among other things, a stable scheduling practice 
that would marginalize the need for forcing, job owner- 
ship and job security through better business. 

By 1985 it became painfully apparent that our P2000 
plant expansion had some significant oversights in 
developing our technology. There was a real concern by 
both parties that if we did not get Project 2000 up and 
flying — it was referred to as the white elephant or the 
albatross by some senior officials — if we did not get it 
to full production we would be in jeopardy of having the 
plug pulled on the whole project, and there was some real 
concern about the long-term viability of the facility at all. 

In 1987 the company applied for and obtained an 
additional permit under subsection 20(2) of the Employ- 
ment Standards Act. This additional permit permitted the 
company to exceed the scope of the subsection 20(1) 
permit. By this point in time, the forcing of employees to 
work overtime to support the operation had completely 
gotten out of hand. It had become a common occurrence 
for the company to default to compulsory overtime, 
which it believed it had the right to institute, to support 
the business objectives of the day. 

However, before the company utilized the subsection 
20(2) permit, it consulted with the union and obtained the 
union’s support. The support was obtained in large 
measure because the company agreed to ask individual 
union members whether they were prepared to agree to 
work overtime. Those who agreed, by signing the form, 
could then work additional overtime for which the 
company could ask pursuant to its subsection 20(2) 
permit. 

However, it quickly became apparent that the issuing 
of the subsection 20(2) permit was not a solution and did 
little to alleviate the instances of forcing employees to 
work overtime in general. If anything, the additional 
permit only allowed the company to short-staff and 
maintain increasing plant production goals that were 
captured through scheduling excessive overtime require- 
ments. 

The resulting undue stress took its toll on marriages, 
families, personal relationships and in an increased 
incidence of substance abuse. A case in point — and 
there are many of them from this point in time — is that 
on the weekend of June 11, 1988, we had a member who 
was scheduled to work, against his protest, the Saturday 
of his wedding. No one really ever expected this fellow 
to show up, but through the attendance control process 
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we have he was going to be considered AWOL all the 
same. 

Our absenteeism rate was out of control. Employees 
who were forced to work extra shifts on weekends often 
would take time off during the week, which in turn would 
jeopardize the production and create a vacancy which 
was, more often than not, filled by forcing again. It was 
a catch-22. 

In 1988, our plant morale was at an all-time low. 
Members were frustrated and exhausted and had had 
enough. We experienced our first strike in our 50-year 
history as a labour union. Subsequent to that, union- 
management labour relationships became rigid and 
reactionary with little trust or good faith between the 
parties. The company held tightly to the notion that it had 
to have the flexibility and security that compulsory 
overtime provided to meet the business opportunities of 
the future. As well, it was professed by the company that 
the new technology now in place, with the associated 
support training, would eventually reduce the need for 
excessive Overtime. 

The reality was quite the reverse. There was continual 
pressure to drive the business to offset the considerable 
capital investment in the project. The complexity of the 
new technology and operation in our facility required far 
more intensive support training than originally envi- 
sioned. Quite simply, it’s never-ending and it’s perpetual 
today. 

Throughout all the union-management scheduling 
initiatives and all the joint task force debriefings, forcing 
of excess hours continued unabated. Every occurrence 
was explained away as the result of one unforeseen 
business pressure or another that necessitated the forcing 
to take place. 

In the fall of 1989, the union began what turned out be 
an arduous process through Mr Mulligan of the employ- 
ment standards branch of the Ministry of Labour. It was 
our intent to wrestle from the company both the subsec- 
tions 20(1) and 20(2) excess-hours permits. We intended 
through this process to compel the company to sit down 
and work jointly with the union towards alternatives to 
the working conditions as they related to forced overtime. 

Initially, we were successful in establishing limited 
restrictions on forced overtime through joint discussions. 
The parties initiated and developed a “weekend worker” 
concept that enabled a limited number of employees to 
work Saturday and Sunday only. This, in itself, would 
ultimately fulfil the staffing requirements and flexibility 
needs for a seven-day-a-week operation. As well, we 


jointly developed the concept of “banked overtime,” 


which allowed employees who volunteered to work 
overtime to take banked paid time off work at a more 
convenient time later on. 

On December 20, 1990, the parties sat before arbitrator 
Maureen Saltman to bring to conclusion the precise scope 
of the contractual language that pertained to the 
company’s ability to force employees to work excess 
hours. I’ve enclosed a document there. The decision of 
the arbitrator, as it pertained to the Employment Stan- 
dards Act, ultimately compelled the parties to jointly 
work towards the total elimination of forced overtime by 
the 1991 negotiations. 


Today, we are the envy of our US counterparts, which 
by the way still work under forced overtime; I should say 
“struggle” under forced overtime. Our facility has been 
recognized for numerous achievements from production 
volumes to exceptional safety standards. We operate — 
seven days per week without forced overtime. Plant 
absenteeism and lost time are at an all-time low and 
below the national average. The weekend worker crew 
has afforded the company the needed flexibility in 
scheduling production requirements. We continue to work 
jointly on numerous plant initiatives that are showing 
tangible results. What would have been considered 
unthinkable in 1989 has become the norm today. We are 
very proud of what we have achieved. 

We have by no means a perfect working environment, 
but it’s a far cry from what it could have been if we had 
not had the assistance and safeguards established under 
the Employment Standards Act. We have managed to set 
right, for the success of everyone, the deteriorating 
situation we were unsuccessful in correcting through 
successive contract negotiations. 

In conclusion, subsection 64.5(1) of the act, Bill 49, 
will effectively dismantle the enforcement authority of the 
Ministry of Labour that, in our example, helped to turn 
around a deteriorating situation we alone were unable to. 
Far too much of the burden and associated cost of 
policing and enforcement will be saddled on the backs of 
labour. We’re a small union, as unions go. We can’t 
afford this. 
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There also seems to be some mystique that puts too 
much reliance on the negotiations process and far too 
little consideration on the inherent inequalities of the 
bargaining powers of the parties. I cannot stress enough 
the importance of standards and the importance of the 
ministry and its authority to uphold and maintain those 
standards. In our example, regardless of the process we 
had to undertake to ensure our rights in the Employment 
Standards Act, we were assured as citizens of this 
province, as well as union members, of the same protec- 
tion through the Employment Standards Act. The act as 
proposed in 64.5(2) creates two different systems of 
protection: those that are associated with unions, and 
everybody else. It’s wrong; it’s fundamentally wrong. 

At its heart, this bill will not promote or foster good 
labour relations practices. The whole tone of subsections 
64.5(1) through (5) has mean-spirited implications to it. 
As with the grievance procedure that this act will pro- 
mote, it will by default increase a confrontational envi- 
ronment in the workplace. Leaders in industry, as does 
Kellogg, recognize the significant role and contribution 
healthy labour relations play in our ability to compete on 
a world market — and we do compete on a world 
market. 

I’m deeply concerned by the long-term impact this 
legislation will have in impeding the conciliatory environ- 
ment we have jointly cultivated, along with our business 
success at Kellogg. You cannot have one without the 
other. 

Finally, one last point that I picked up this morning 
when I was looking over the bill. I’m puzzled by two 
phrases — one phrase, actually, that’s in two different 
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) spots — in 64.5(2) and (4), that to the best of my 
knowledge don’t appear anywhere else in the Employ- 
-ment Standards Act. It’s a new quote: “including an 
/employee who is not a member of the trade union.” 
_They’re speaking about the obligation to represent. I 
_ couldn’t for the life of me imagine how that would ever 
_ apply in environments like ours unless we were represent- 
ing some of the salaried staff. I’m bothered by where 
| we’re going with this. 
| The Chair: That leaves us two minutes for questioning 
| per caucus. We’ll start with the government members. 
_ Mrs Barbara Fisher (Bruce): Just as a point of 
interest, could you please give us some idea of the 
number of employees in the London division? 
_ Mr Blaney: As I stated, there are 569 hourly 
' employees. 

Mrs Fisher: Of those, given your experience of 
-coming through to a happy end because of negotiation, 
_ during the course of that time, could you speculate, even, 
how many employees would have left this place of 
employment because of the condition that you were 
talking about? 

_ Mr Blaney: With this expansion, we certainly went 
through a number of people who retired. If anything, 
_ other than through attrition, people weren’t leaving. 
_ Mrs Fisher: The reason I’m asking that question is, 
one of the things you don’t mention that has been sort of 
a highlight, if you will, of the hearings to date is this 
issue of, once a person leaves, perhaps leaving in fear of 
other reprisals in the event they come forward with their 
concerns, we often find that perhaps the person is owed 
money. Collection is an issue that has been high on the 
_agenda from other participating parties to date. Of those 
who left voluntarily, would you remember if you were 
part of the process in making sure those people were paid 
for any lost wages or outstanding vacation pay or those 
types of things? 

Mr Blaney: As I started to say, Kellogg has been in 
London a long time. It’s a reputable company. I couldn’t 
ever imagine having that situation even arise. 

The Chair: That’s the time for the government side. 

Mr Hoy: Thank you for your presentation. I can 
understand the fluctuation of the work that might occur 
at Kellogg, having been a farmer. During the period that 
you were having this extended overtime for many of your 
workers, was there any new hiring taking place? 

Mr Blaney: There was hiring. Because of the expan- 
sion, what was initially considered or envisioned as — 
the phrase was a “turnkey operation” that would require 
far fewer people than were working there at the time. It 
was very manually intensive originally. It was considered 
that the population would probably drop — I’m trying to 
recall — probably 25%, but as it turned out, with tech- 
nology you also need expertise and we were hiring highly 
skilled people at that time. 

Mr Hoy: So there was some hiring, but yet you still 
had overtime problems. 

Mr Blaney: We had a certain number of people who 
were retiring simply because the window of opportunity 
was right for them, maybe because of their age, they 
didn’t want to take on the challenge of the new project. 
It was very sophisticated. 


Mr Hoy: The company in question, is it involved in 
ISO 9000 or any other like program? 

Mr Blaney: No, to the best of my knowledge they’re 
not. 

Mr Hoy: They’re not. 

Mr Blaney: They’re aware of it; we’ve discussed it, 
but no, they’re not. 

Mr Hoy: Notwithstanding the fact that they’re not 
involved in that, the quality at the plant was maintained, 
and the quality of the product, probably to their benefit 
if the answer was yes, even though workers were asked 
to maybe endure some hardships? 

Mr Blaney: I guess you could appreciate, in the food 
industry, quality is an ongoing issue and it was certainly 
an issue by the union and the company through this time. 
A lot of things fall by the wayside. Quality is one of 
them that has always been monitored and, as I said, is 
perpetual. There were concerns. 

Mr Hoy: Thank you for your presentation. 

Mr Christopherson: Thank you, Mr Blaney, for a 
very helpful presentation. 

On page 4 you talk about the fact that — this is the 
second-last paragraph on the page — “The company was 
holding tight to the notion that it had to have the flexibil- 
ity and security that compulsory overtime provided.” We 
know that although it’s been withdrawn at this time, it’s 
still alive and well to be resurrected later, the notion of 
being able to contract out of minimum rights. 

Then, I jotted down when you said that you’re a 
smaller union and you can’t afford this, meaning if you 
got into that kind of struggle without that protection 
underneath — I’d just like to explore that a bit in terms 
of what you think would happen to either you and your 
members or a similar situation anywhere in Ontario 
where that right was now legally available to companies, 
and what would happen in a case where they start putting 
on the table serious concessions, not just to the better 
benefits that you have, but those fundamental rights that 
are now in the Employment Standards Act, and decided 
to take you all the way, including a strike, including 
using scabs, and were going to go for broke. What kind 
of situation would that put you or maybe a similar union 
in, if that became the law of the land? 

Mr Blaney: Of course, initially, our fears would be 
that they would financially break us and that is our 
concern now. Ultimately, I am sure and I can see if 
legislation like this is pushed forward, you’re going to 
see the positions polarized even more than they tend to 
be, you’re going to see amalgamations of smaller organ- 
izations with larger ones and then you are going to have 
a very polarized work setting. As I said, with the mean- 
spiritedness that I read that underlies a lot of this act, 
you’re going to have something that is not in the best 
interests of business and it’s not in the best interests of 
labour. 
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Mr Christopherson: Is there going to be a lot of 
confrontation, do you think; lead to confrontation, 
possibly violence, create real serious problems? 

Mr Blaney: It certainly is and we were very close to 
that in the heyday of this, mainly before we used the act 
to try and get some semblance of order of what was 
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going on. The company truly believed at the time that it 
could not survive and there was lots of discussion going 
on about how irresponsible it was that the union would 
be trying to destroy this company. The contrary was true. 
We were trying to work with the company to make sure 
we could be successful. We recognize what’s happening 
in the world, what’s happening in the food industry with 
free trade and NAFTA, how we sit in North America as 
an organization, internally as well as externally, and 
we’ ve thrived based on that. 

The Chair: Thank you, Mr Blaney, for coming before 
us here today. We appreciate it. 


LONDON AND DISTRICT 
CONSTRUCTION ASSOCIATION 


The Chair: That takes us to our next group, the 
London and District Construction Association. Good 
morning. We have 20 minutes, as you probably heard me 
say to the last presenter, for you to divide as you see fit 
between presentation time or question-and-answer period. 

Mr Jerry Fassaert: My name is Jerry Fassaert. I’m 
representing the London and District Construction 
Association. I’d like to thank you for this opportunity of 
speaking to the committee this morning. 

As I’m sure you’re aware, the construction industry has 
a number of exemptions to parts of the Employment 
Standards Act relating to hours of work, overtime, 
termination and severance. I note that Bill 49 addresses 
mostly administrative changes to the act, and further, that 
there will be a complete review of the act in the fall. 
However, it is our impression that all aspects of the act 
may be reviewed and discussed at this committee, and to 
that we propose to address the following: 

(a) Exemptions for the construction industry found in 
regulation 327 affecting section 57, part IV and part VI; 
and 

(b) part XIV, subsections 58(2), (3), (4) and clause 
(6)(€) regarding termination and severance. 

The construction industry is unique and different from 
most static production-oriented industries such as automo- 
tive and mining. Our industry employs persons for 
relatively short periods of time on a particular site or 
project. When the project is completed or the work 
available for that particular trade is completed, then 
employment on that site is terminated. The employee may 
be laid off or transferred to another site to begin again. 
Parts of our industry are also seasonal. Although building 
construction is becoming less and less dependent on the 
weather due to technology, the part of the industry 
affecting roadbuilding and sewer and watermain construc- 
tion is still seasonal to a high degree. Because of this 
uniqueness in this area of the industry, previous govern- 
ments have provided exemptions to the act which are 
required by the industry to remain productive and com- 
petitive. 

In regulation 327 of the act, you’ll note that clause 
2(e) exempts the construction industry from section 57 of 
the act referring to termination and layoff. Regulation 
327, clause 4(d), exempts construction from part IV of 
the act referring to hours of work. Regulation 327, 
section 15, goes further and extends the hours of work 


for roadbuilding to 55 hours per week and regulation 327, 
subsection 16(3), provides up to 50 hours of work per 
week for the sewer and watermain portion of the indus- 
try. 

These three exemptions are extremely important to the 
industry. Due to its structure, normal termination and 
severance provisions do not work for either the 
employees or the employer. Due to the seasonal aspect of 
roadbuilding and sewer and watermain work, it is essen- 
tial that the exemptions of these areas are continued. 

Therefore, we request the continuance of the exemp- 
tions for construction as described in regulation 327. We 
further request that the sewer and watermain industry 
have the ability to work up to 55 hours per week, the 
same as the roadbuilding sector. In many cases, these 
industries work hand in glove and side by side. Fifty-five 
hours is a minimum requirement for both. This would 
require a change to regulation 327, subsection 16(3), to 
indicate 55 hours versus 50 hours. 

Our other concern lies in part XIV of the act, specifi-. 
cally subsections 58(2), (3), (4) and clause (6)(e). I’ve 
enclosed appendix A, which describes those areas. As ] 
have mentioned, the construction industry is exempt from 
the termination and severance portions of the act. There’ 
have been instances, however, where the construction. 
employees working in fabrication shops have been treated 
differently from the regular construction employees who 
may be working on a site. The confusion arises through 
clause 58(6)(e), which is an exemption for construction 
employees where same work “at the site thereof.” Those | 
employees working at fabrication may or may not work 
at a site. However, their employment is necessitated by 
the existence of the project or site. They are equally paid 
and in many cases are working under the same collective 
agreements as the outside personnel. However, they are 
being treated by the enforcement bodies as manufacturing 
employees, when in fact they are construction employees. 

We request that the language in clause 58(6)(e) be 
altered to reflect the true construction nature of these 
shop employees. | 

In summary, we look forward to the proposed complete 
review of the act in the fall, and again I thank you for the 
opportunity to bring our concerns to your attention. | 

The Vice-Chair (Mrs Barbara Fisher): Thank you 
very much for your presentation. We have just under five 
minutes per caucus, starting with the official opposition. 

Mr Dwight Duncan (Windsor-Walkerville): Thank 
you for your presentation. You haven’t addressed any of — 
the specific amendments that are in Bill 49, but you have 
raised the question about — would you have thought it 
would have been better to have done this all at once, the 
review of the Employment Standards Act, the entire act? 
Because it’s difficult even to address the concerns you’ve 
raised. We haven’t had a chance to look at them. We’ll - 
certainly keep them in mind as the government proceeds 
with its discussion paper and eventually with legislation. 
Do you think it would have been a better project to have © 
done this all at once? | 

Mr Fassaert: I don’t think there’s a problem with 
doing it in this fashion. It gives us a chance to express 
our concerns now and then there’! be a further review in 
the fall. 
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Mr Duncan: You like the notion of having the 
opportunity to present your views before legislation is 
drafted? 

Mr Fassaert: Yes. I think it gives you an idea of what 
is going on out there. 

Mr Christopherson: Like my colleague from the 
Liberal caucus, I don’t have a lot to comment on, given 
that it’s a fairly focused and specific presentation, and it 
is the first time this has been raised. 

I would be curious — and I do not at this point know 
the answer — should this become a full-blown issue, 
whether or not it’s likely in your opinion that the unions 
that represent many of your employees would have a 
different point of view on what you are suggesting, or is 
this one of those areas where there’s a common front and 
a common interest? 

Mr Fassaert: Certainly, I think the union representa- 
tion would have a different focus. I’m not so sure if the 
membership would agree with that. Mainly I’m talking 
about the 55 and 50 hours. There’s always a movement 
afoot in negotiations to reduce the number of hours of 
work. The reality is, the men now are not working 55 
hours, they’re working 50 hours, and I’m sure that the 
ability to work 55 hours would be there and the men 
would benefit from that, if it was there. Now, the way the 
construction industry is going, there certainly isn’t any 
room to pay overtime, so the men are working 50 hours 
only and I think they would appreciate that ability to 
work those extra five hours. It boils down to an extra 
hour a day and certainly a lot can be accomplished in that 
hour. 

Mr Christopherson: Are there any women in the 
industry? 

Mr Fassaert: There are — some. Not a great deal, but 
all the unions have some women membership. 

Mr Christopherson: Then I guess, based on what 
you ve said, it’s fair to say that it’s likely there would be 
an equally balanced perspective that would be different 
than yours on this issue, and if the government decides 
this will be part of what they look at, in fairness, they the 
government will need to ensure that both sides of this 
particular point of view are thoroughly heard and dis- 
cussed? 

Mr Fassaert: I would agree with that. 

Mr John O’Toole (Durham East): Thank you very 
much for your presentation. I just think the freshness of 
what you’ve told us this morning, the newness of it is 
important. It’s important because it shows that indeed 
each sector, as the world of work itself is changing, has 
unique and specific needs; that sector being the home 
worker, that sector being the telecommunications worker 
or indeed the construction worker; each sector has unique 
and specific circumstances for their working conditions. 

We’ ve heard the rhetoric these last few days of hear- 
ings, starting on Monday. Gord Wilson addressed this as 
the big, bad business bill. We think that in fact this bill 
is an attempt to address those workplace changes that are 
SO essential to be competitive. My question to you, repre- 
senting the London and District Construction Association, 
are you prepared to work with the union leadership in 
this changing world of work and make those adjustments 
and changes that suit the needs of both the employer and 
the employee? 


Mr Fassaert: I feel that in London there’s a very good 
relationship between management and the unions and I 
find that the unions certainly have their membership’s 
best interests at heart but are always willing to look at a 
situation that will improve the competitive nature of the 
companies that they represent also. 
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Mr O’Toole: If I refer to a couple of sections here — 
and I may even refer to the previous presenter — where 
the workplace participants, that is, the leadership and 
management and union, worked out their differences, they 
may need mediators or facilitators or arbitrators to do 
that. If I look at the exemptions that currently exist, 
which are exemptions that have evolved specifically to 
recognize the unique nature and needs of the construction 
industry, they have been developed by some similar 
process 

Mr Fassaert: That’s correct. 

Mr O’Toole: — amendments to the legislation. I think 
it is negative, listening here to the presenters, that no 
change — the status quo — is acceptable. I think that’s 
Ludditism or putting your head in the sand. The world of 
work is changing, would you agree? 

Mr Fassaert: I do. 

Mr O'Toole: The technology is changing, and the act 
has to be changed to respond to those changing realities. 

I appreciate your sector bringing this to our attention. 
As you’ve said, part 2 of the hearings is a fuller, broader 
discussion and more of the meat of the issue than some 
of the administrative things we’re trying to do here to 
expedite protection for the most vulnerable workers. 

The Vice-Chair: The parliamentary assistant would 
like to speak. There are two minutes left in our time. 

Mr John R. Baird (Nepean): Thank you very much 
for your presentation. I appreciate it. 

I just want to put something on the record from 
yesterday, not involving your presentation though. It was 
a comment with respect to workers having access to the 
employment standards office in Kitchener, and I was 
given a number by a worker that they had trouble getting 
through to. I was able to reach the employment standards 
office there. Regrettably, it was the wrong number they 
had been given. In the phone book the correct number 
was indicated, but that’s something we will certainly take 
back, to try to see if we can’t go even beyond the call of 
duty to communicate clearly where people can phone for 
help. 

The Vice-Chair: Thank you very much for your 
presentation this morning. 





LIFE*SPIN 


The Vice-Chair: I would ask the representative from 
Life*Spin to come forward, please. Good morning and 
welcome to our hearing process. I’d ask you please for 
the sake of Hansard to identify yourself and the group 
you represent. 

Mr Andrew Bolter: My name is Andrew Bolter and 
I represent an organization called Life*Spin. I am director 
of community development programs at Life*Spin. 

I’ll give you some background of the organization so 
you can see the perspective from which we come. 
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Life*Spin stands for Low Income Family Empower- 
ment*Sole-Support Parents Information Network. It’s a 
community-based, non-profit organization which provides 
information about access to services and meaningful 
employment for low-income people. 

We assist our clients in their dealings with government 
social service agencies and we aim to gain access to and 
share and promote the exchange of knowledge of social 
and community services that are available for individuals 
and families. 

We’re committed to creating an environment of trust, 
respect and self-empowerment within ourselves and our 
community. We treat all of our clients with respect, 
dignity and appropriate concern. 

We’re a front-line organization dealing directly with 
people who are poor, both the working poor whose 
numbers seem to us to be increasing and those who find 
themselves on social assistance. On a daily basis, we deal 
with fellow Londoners who are finding it impossible to 
find appropriate shelter, food, clothing, work, and cannot 
pay their hydro, gas or phone bills, if they can manage to 
get a phone in the first place. Our clients are people who 
are in a constant struggle to maintain the basic and 
fundamental necessities of life. 

We are also actively engaged in supporting and 
assisting community development projects that will tap 
into the resources and talents of those in the low-income 
community who cannot utilize their talents, skills and 
energy because of a lack of opportunity and access to 
capital to start community-based businesses. 

We believe that healthy communities need a truly local 
economy so that everyone in the community benefits. We 
believe that the fundamental economic problems in our 
society are caused by the increased concentration of 
wealth and not by the poor who seem to have become the 
scapegoats in this government’s agenda. 

It’s interesting to note that many of our clients are 
referred directly to us from the constituency offices of 
local MPPs: Dianne Cunningham, Bob Wood, Bruce 
Smith and Marion Boyd. The Life*Spin phone number is 
also provided by the city of London to general welfare 
applicants during the application process. We see this as 
an endorsement of our organization by the province and 
the city of London, and we trust the government funding 
on which we have relied will continue to come to us so 
that we continue to assist the constituency offices and the 
constituents of our local MPPs and help empower the 
economically disadvantaged in our community. 

From our front-line perspective, we see that things are 
getting worse for the poor in this province. There are 
more food banks right now than McDonald’s restaurants. 
There are more children living in shelters in Toronto than 
single males. People are hurting as a direct result of the 
policies, choices and actions of the Ontario government, 
not only through the cuts to welfare but also other 
changes that have a huge and disproportionate impact on 
the poor and the most disadvantaged. We are seeing 
changes to workers’ compensation, legal aid, the Land- 
lord and Tenant Act — and rent review is on the 
table — removal of subsidies for public transit, deregula- 
tion of environmental standards, and today we are here 
dealing with the Employment Standards Act. 


The proposed changes to the Employment Standards 
Act, on top of these other changes to programs and 
government services, are going to compound the detri- 
mental impact of recent government actions on the poor. 
After reviewing the proposed changes to the employment 
standards legislation, we are at a loss to understand how 
anyone could imagine that anyone other than the 
employer is going to benefit from them. Perhaps the 
Employment Standards Improvement Act should be 
renamed the Employment Standards Removal Act. This 
would be a more honest title. 

We also do not understand why, if the government is 
going to review the act and make what are described as 
comprehensive changes to it in the fall, these house- 
keeping measures are going ahead. If the government is. 
inviting input into the process for what it terms house- 
keeping changes, then I trust we will be able to have 
further input into the hearings on the proposed compre- 
hensive changes. 

The fact is, the proposed changes we are addressing | 
today are more than housekeeping; they are fundamental 
changes. To describe them as housekeeping is misleading. 
Surely the raison d’étre of employment standards is to 
provide a basic level of expectation in terms of health. 
and safety, minimum wages, maximum hours of work, 
overtime pay, public holidays, vacations, pregnancy and 
parental leave, equal pay for equal work, termination 
notice, severance pay and adjustment measures for pay by | 
employees and employers as to minimum treatment of | 
employees. This protects employees from employers who | 
seek to take advantage of them. 

If anything, the employment standards in Ontario have 
been low compared to the rest of the world. I don’t know 
why we always have to compare ourselves with the US. | 
In many European countries, for instance, there is a_ 
minimum annual vacation period of four weeks, and 
much more protection for employees generally. 

I read in yesterday’s paper — actually it was the day | 
before yesterday — that the government is backing away - 
from making employment standards negotiable under the | 
collective bargaining process; at least it’s doing so during 
this phase of the proposed changes. It would appear that | 
it will be back on the table in the comprehensive round. 
The whole concept of negotiating employment standards — 
in each workplace can only benefit the employer. The | 
employer is in a position of power. This is especially so — 
when people are desperate for work and especially so in — 
non-unionized situations. 

Simply put, employers have the power to hire and fire. © 
The rise of unionism and collective bargaining was a 
direct result of employees organizing themselves in an 
attempt to address this imbalance of power and obtain 
fairly basic standards of employment. Collective bargain- 
ing has historically done much to raise the working 
conditions of unionized and non-unionized employees. 

The existing Employment Standards Act provides a 
modest, minimum level of treatment of employees by 
business. The courts have interpreted these amounts as 
minimums and have often awarded much greater mone- 
tary amounts than those dictated in the act, especially in 
the areas of wrongful dismissal and severance. But the 
existing act has many problems. Much of this is due toa | 
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lack of enforcement. Much of the money owed to 
employees by employers remains unpaid. It takes a long 
time for an employee to recover moneys owed. However, 
despite these problems, the act does provide basic 
standards that all employers must meet. 

A critique of some of the proposed changes to the act: 
I’l] start with the maximum and the minimum levels of 
claim. 

There’s a $10,000 cap on claims. We disagree with 
any cap on permissible recoveries of money by an 


_ employee. Such a cap will only benefit employers. Even 


among low-income sectors — domestic workers or 
garment workers, for example — there can be claims in 
excess of this amount. Why should an employer who 
steals more than $10,000 from their employees be let off? 


| There is no logic to this. It goes against fundamental 


concepts of justice and the concept of damages in law. 
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There should be no limit to the amount claimed. The 
argument that employees who have claims over $10,000 
or under a prescribed minimum can simply take the 
matter to court won’t work. Firstly, who can afford to 


_ retain a lawyer and go to court? Certainly a low-income 
_ employee cannot. Legal aid will not cover employment 


law. A low-income employee will be forced basically to 
forgo their legal rights. It takes years to bring an action 
to trial in the civil courts of this province. Small Claims 
Courts will be tied up with litigation on any claims below 
the prescribed minimum. 

Low-income employees will have no choice but to use 
the mechanisms available in the Employment Standards 
Act in order to protect themselves. The court is not an 
option. It is astonishing to us that this government can 
claim that the changes to the act will promote self- 


_ reliance. How can you be self-reliant when you have no 
access to justice and no means of asserting your rights? 


It’s interesting to note that while the maximum of 


- $10,000 is intended to be embedded in the act, which 
_ makes amendment more cumbersome, any minimums are 
- going to be in the regulations, making it much easier for 


a government to simply make changes. Perhaps the 
rationale for this is that it would be easier for the mini- 
mums to be gradually increased to take more cases away 
from the responsibility of the ministry. 

Limitation periods are being changed as well, with the 
proposed changes to them. Bill 49 proposes a six-month 
period during which a worker can make a complaint for 
any infraction by the employer of employment standards. 
Any investigation by the ministry will only go back six 
months. Money cannot be recovered if it became owing 
to an employee more than six months before the facts 
upon which the proceeding or prosecution was first 
based. This means an employer can breach the standards 
with impunity, knowing full well that they will be liable 
only for six months of infractions. The existing two-year 
complaint period is in line with most civil limitation 
periods, but these generally start to run when the plaintiff 
Ought to have known the case they have. 

Retention of a two-year limitation period is essential, 
given that while employed there is a huge disincentive to 
make a complaint against an employer. In the real 
workplace, employees who make complaints have no 


protection from the employer against harassment and 
retribution, so they wait until they have another job or are 
laid off before they complain. Non-unionized, low-income 
workers are particularly vulnerable because typically the 
poor live from paycheque to paycheque and, as stated 
already, they cannot afford to take their employers to 
court. Furthermore, as employers are required to keep 
detailed employment records, it would be relatively easy 
to work out exactly how much the employee had been 
ripped off. The limitation period should not be changed 
to six months. 

The provision giving the ministry two years to conduct 
its investigation and another two years to collect the 
moneys Owing is bizarre. An employee could conceivably 
wait four years before receiving money that is rightfully 
theirs. Where is the administrative efficiency in this? 

Now I’m going to talk about negotiation of employ- 
ment standards, because that I think is on the agenda, at 
least long term. 

It is Our view that the provision for negotiation of 
employment standards is based on a misconceived notion 
that somehow, in order to compete in the so-called global 
economy, we have to provide a cheap labour pool. The 
statement by this government that “Ontario is open for 
business” says it all. “Open for business” means making 
political choices based on reducing the cost of doing 
business, thereby maximizing the profits of those corpor- 
ations and businesses that choose to do business here. It 
has nothing to do with making our society more just, 
building communities from within, or ensuring that 
everyone has a reasonable home, food on the table and a 
sustainable, decent job. 

In a situation where an individual is faced with a 
choice of work or no work, they are likely to accept 
working conditions and standards far below what is 
healthy and fair. Hungry people tend to focus on provid- 
ing the next meal for themselves and their dependants 
rather than whether the plant they work in is safe or their 
health is suffering because of required long hours of 
employment. 

This government has it backwards. We should start 
with the individual and the community and say, “What 
kinds of businesses will benefit us, give us a healthy and 
inclusive society in which everyone benefits from the 
economy?” That is the way this country developed and 
grew. Instead, governments are competing with each 
other in a frenzy of cutting and reducing, downsizing and 
deregulating so that the transnational corporate moneys 
that whisk around the globe — and there’s a lot of 
money — from bank to bank flow through their own 
banks. Our provincial government seems to have bought 
into this frenzy. It’s as if there’s no debate: We have a 
global economy, globalization is a fact, and we have to 
do what other countries are doing. I think that’s ridicu- 
lous. It closes the debate. The debate should remain open. 
It’s very Chomskyist. 

At Life*Spin, we see people caught up by these forces 
and feeling frightened, out of control and helpless before 
them. We don’t see any signs of hope and opportunity. 
There are few jobs. Our clients join the ranks of people 
applying for the few jobs that come available in London. 
Governments are saying that it’s the pressure of the new 
global market; their hands are tied; we have no choice. 


R-1028 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


22 AUGUST 1996) 





Dignified work can provide dignity, but undignified 
work cannot. We need clear, non-negotiable minimum 
employment standards to protect the most vulnerable to 
prevent any erosion of our already very mediocre 
employment standards. We must also remember that 
rights are hollow if they are not enforceable. We have to 
be able to protect employees who assert their rights 
against employers who seek to take advantage of them. 

We strongly oppose this government’s efforts to lower 
employment standards. Instead the government should 
focus on ensuring that employers pay the money they 
owe to workers rather than giving unscrupulous 
employers the incentive to cheat. 

This committee should recommend that Bill 49 be 
scrapped. 

Mr Christopherson: Thank you, Mr Bolter, for an 
excellent presentation. I’m particularly moved by your 
reference to the Employment Standards Removal Act. I 
think that’s a great phrase; quite accurate too. 

I would also point out to you, when you say that after 
reviewing the proposed changes to the ESA legislation 
you’re at a loss to understand how anyone could imagine 
that anyone other than the employer is going to benefit 
from them, it’s interesting that every single chamber of 
commerce from every community has come in and 
defended the fact that they don’t think there’s any loss 
here to workers, that this maintains the standards that are 
there. 

My question, though, to be specific, is to ask you to 
comment just a little bit more, because I’m seeing this 
more and more as a crucial part of this issue: You say on 
page 10 at the bottom that retention of a two-year 
limitation is essential given there is a huge disincentive 
to make a complaint against an employer. “In the real 
workplace, employees who make complaints have no 
protection,” you go on to say, against employer harass- 
ment and retribution. We had a representative from the 
Kitchener-Waterloo chamber of commerce yesterday say 
that what this change will do is prevent an employee 
from “sitting on his can and mulling it over,” as if to 
suggest that somehow there was some game-playing on 
the part of employees. Would you just expand on why 
you think this clause is so crucial, especially for the most 
vulnerable workers? 

Mr Bolter: I’m not sure whether that gentleman in the 
chamber of commerce has ever been an employee of 
someone else or what kind of background he had in the 
workforce, but my only comment is that I think, whatever 
business you’re in, if an employee makes a complaint 
against an employer, human nature being what it is, 
there’s going to be a potential of a breakdown of relation- 
ship. Any complaint made under this act is going to be 
basically a complaint that, “You’re ripping me off.” 
People don’t like to hear that. 

The act, from what I can see, will not provide any 
protection for an employee who does that. Unless there’s 
some kind of setup in which there are teeth in an enforce- 
ment mechanism that will enable an employee to Say, 
“Well, I am being harassed,” it’s not going to work. 
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Mr O’Toole: Thank you very much, Andrew, for a 
very sensitive presentation and appeal this morning. You 


do justice to the people you’re attempting to represent, 
Just asking a little background, how long have you been 
in existence? 

Mr Bolter: It’s been, I believe, five years. 

Mr O'Toole: Five years; about the same the NDP. 
were elected. Would you agree that the last five to 10. 
years have really seen a lot of difficulty? The economy, 
and I’m not blaming anyone, for a variety of rea-: 
sons — well, perhaps you could explain to me: Why has | 
the economy in the last five to 10 years really been ina 
downward spiral? Is it a world phenomenon? Could you 
respond to that? 

Mr Bolter: I think I’d have to take about 12 hours to 
answer that question. 

Mr O'Toole: Just quick — you know, we haven’t got 
all day. 

Mr Duncan: Mulroney. 

Mr Derwyn Shea (High Park-Swansea): Trudeau. 

Mr Bolter: I would say it’s choices made — 

Mr O'Toole: Shouldn’t we do something? 

Mr Bolter: — by governments. 

Mr O'Toole: Exactly right. 

Mr Bolter: This government should pay attention to 
that. > 

Mr O'Toole: I think so. As we start our first year of 
mandate under way, I think you’re right to say that we do 
want people to have jobs and dignity. When I look back 
to the travesty, and I have five children, the future has 
been diminished; the future has been spent for them. 
We’ve doubled the debt. We paid better benefits than any 
other province. Did it solve the problem? No. You told us ' 
this morning there are more McDonald’s, and it’s in the 
last five years. What we’re trying to do is change that. — 

I want you to focus on one part, the limitation period. 
The realisty is that you can’t claim — 

The Vice-Chair: Excuse me, Mr O’Toole. I’m SOITY; 
your time has expired. Mr Duncan or a member of the 
official opposition, please. 

Mr Duncan: Do you think taking away workers’ rights 
and hurting the vulnerable is going to make society any. 
better? 

Mr Bolter: No. 

Mr Duncan: Do you think that the response we’ve | 
heard from this government is going to solve the prob- | 
lems that the working poor and, more importantly, those | 
who aren’t working have? 

Mr Bolter: No. I think they’re increasing the prob- 
lems. : 
Mr Duncan: Do you think we ought to put the 
rhetoric about what’s happened in the last five to 10 
years aside and start working together to find solutions 
for people who have problems in this society? 

Mr Bolter: Yes. I think we should stop blaming each | 
other and just get on with it. 

Mr Duncan: That’s really a good point. You know, 
the chamber of commerce — the chambers in different — 
communities have come and said, “Look, we do have to 
work together here,” and a number of union representa- 
tives yesterday said that this government’s poisoning — 
collective bargaining in this province and poisoning those 
relationships in the labour markets which we need to be 
competitive and efficient. Do you think this type of 
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»change is going to help make labour relations and the 
‘investment climate better in Ontario or do you think it’s 
going to harm the investment climate? 

Mr Bolter: I think it’s got a potential of creating 
diversity between unions and management because the 
collective bargaining process, if it’s used for standards, is 
/going to basically open the door to a lot more strikes and 
jmore disagreement. You need a clear minimum standard 
‘from which you can work. 

) The Vice-Chair: Thank you, Mr Bolter, for coming 
forward this morning. 


ALL CANADA COLLECT 


__ The Vice-Chair: I would ask that the representative 
from All Canada Collect come forward, please. Good 
morning. For the sake of Hansard, I would ask you to 
introduce yourself. 

__ Mr Gerry Coffin: Thank you very much. My name is 
Gerry Coffin and my presentation is basically very 
focused because it is really dealing with one issue, and 
that is the issue with respect to accounts receivable being 
turned over to private collection agencies. 

_ I’m here to talk about a specific part of the proposed 
amendments as they relate to my industry, which is that 
of the private collection of accounts, and how it will 
assist the government. I believe that using private collec- 
tion agencies will solve some of the problems the govern- 
ment is faced with today. You can turn time and effort 
into more productive and efficient use of existing man- 
‘power. Time is money. We’re not suggesting the 
employees are inefficient; we simply say that when it 
comes to collecting past due accounts we’re more 
efficient due to the fact that we deal with this on a daily 
basis. 

_ While I’m not a designated spokesman for our indus- 
try, I’ve been an active participant as a collection agency 
owner for over 25 years and feel that I can speak with a 
certain amount of firsthand knowledge. 

_ Our industry is one that’s very closely regulated by the 
provincial government. All agencies are bonded, licensed 
and adhere to strict guidelines, regardless of the size of 
the agency or the location across the province. Forgive 
me if I refer to my own company, which is the Associ- 
ated Credit Bureaus of Ontario. It is simply because I’m 
more familiar with the policies and the procedures of this 
group and I play a key part in the decisions and the 
quality of the service that we as a group of approximately 
25 privately owned agencies provide to local businesses 
in every part of the province. 

_ Collecting accounts is all we do. Generally speaking, 
there’s nothing more inefficient than someone doing 
something that they’re not trained to do or, worse still, 
having someone do something that they really don’t feel 
comfortable doing. Collecting accounts — if you don’t 
feel comfortable doing this sort of thing, it really is not 
very efficient. We surround ourselves with people who 
are licensed and trained to deal with debtors. They’re 
trained in the techniques of negotiating and finalizing 
Matters as quickly as possible. They’re trained to ask for 
and receive payment in full of all accounts. 

Just allow me to list a few reasons why we are suc- 
cessful in our collection efforts. 


First of all, there is the psychological effect of the 
third party being involved; second is the consistent and 
regular follow-up to ensure continuity; third, knowledge 
of court rules and procedures as they pertain to collection 
matters; fourth, ability to negotiate settlements; and fifth, 
technology to locate assets and realize on same to satisfy 
any judgements. 

Please allow me to address the proposed provisions, 
specifically subsection 73.0.2(2), which states: 

“The director may authorize the collector to collect a 
reasonable fee or reasonable disbursements or both from 
each person from whom the collector seeks to collect...the 
director may impose conditions on the authorization and 
may determine what constitutes a reasonable fee and 
reasonable disbursements.” 

The simple answer to my concern appears to be dealt 
with in subsection (4) of the same section, which states: 

“Clauses 22(a) and (c) of the Collection Agencies Act 
do not apply with respect to fees authorized under 
subsection (2).” 

My concern is simply this: Section 22 of the Collection 
Agencies Act states that, “No collection agency or 
collector shall, 

“(a) collect or attempt to collect for a person for whom 
it acts any money in addition to the amount owing by the 
debtor; 

“(c) receive or make an agreement for the additional 
payment of any money by a debtor of a creditor for 
whom the collection agency acts, either on its own 
account or for the creditor and whether as a charge, cost, 
expense or otherwise....” 

I'd like to share my understanding of the spirit of 
section 73.0.2 that’s before this matter today. In most 
cases, aS we understand it, a portion of the amount 
outstanding will be trust moneys owed to an employee. 
The normal practice for a collection agency is to take an 
account, collect the account, keep an agreed percentage 
and return the net amount to the client. In this case the 
client will be the Ministry of Labour, which is in fact 
assigning a trust receivable. Naturally they would want 
him or her to receive the full amount. 

My concern essentially is this: The two acts are in a 
possible conflict. 

I have made legal consultation and am advised that if 
this section is passed in its present form, fees may be 
added. However, he quickly goes on to state that at any 
time there’s any ambiguity in law between acts, the act 
with restrictions or imperative rights on any individual 
will prevail. 

As a licensed collection agency, we must be aware of 
detrimental consequences that could arise out of obvious 
violations. I would therefore request that section 73.0.2 
be fine-tuned to simply add, “In all circumstances, the 
reasonable fee and disbursements, or both, collected from 
each person from whom the collector seeks to collect 
shall be deemed to be moneys owing by the debtor and 
shall not be considered moneys in addition to the amount 
owing by the debtor.” 
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It is obvious that the intent of the section is to expand 
the powers of the Collection Agencies Act and to address 
the problems contained in the act because they have made 
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reference to it in subsection 73.0.2(4). The goal should 
therefore be to redefine the wording of the act to uncover 
any difficulties that have to date gone unnoticed. 

I would respectfully recommend to this committee that 
they make the drafting amendments so as to ensure there 
are no uncertainties in the future. Thank you very much. 

The Vice-Chair: I thank you very much. We have just 
over four minutes per caucus and we’ll start this time 
with the government side and Mr Tascona. 

Mr Tascona: Thank you for your presentation. Can 
you tell me how much training and experience you have 
in collecting funds? 

Mr Coffin: Me personally? 

Mr Tascona: Yes. 

Mr Coffin: Approximately 35 years. 

Mr Tascona: What kind of training did you receive to 
do that? 

Mr Coffin: I worked with two different finance 
companies for approximately 15 years. We’re licensed; 
we are required to write an exam to hold a collection 
agency licence. There’s no formal training per se. Most 
of it is on-the-job training. 

Mr Tascona: Do you think that experience helps you 
do a better job? 

Mr Coffin: Oh, definitely it does. 

Mr Tascona: Why is that? 

Mr Coffin: First of all, we’re focused. I guess I use 
the analogy — quite frequently people will send their 
salespeople around to pick up their accounts receivable or 
to collect on their accounts receivable and there always 
appears to be a conflict. A person is going in and trying 
to sell a widget but at the same time is asking to pick up 
the accounts receivable. Collecting accounts is all we do, 
and I think that that’s the main focus. 

Mr Tascona: I find that very interesting because I was 
with the employment standards officers branch, actually 
in 1985, and at that time all we were responsible for, and 
up until 1993, I believe, the officers were only respon- 
sible for enforcing the act. But in 1993 the previous 
government disbanded the collections branch and dis- 
charged 10 people from their jobs and turned it over to 
the employment standards officer. 

Mr Coffin: That’s my understanding. My understand- 
ing is now that the employment standards officers do the 
actual audit, determine the amount of the claim, and then 
turn right around and have to come back and try to 
collect it from the company. Again, it’s a matter of which 
is the most important job that gets the most attention. It’s 
my understanding that the officers are relatively busy 
doing the audits and going out and handling them case by 
case, that the collection of accounts sort of becomes a 
secondary issue, and that they’re not really being looked 
after on a regular basis. 

Mr Tascona: Would you believe you need training in 
collections to be able to do it effectively? 

Mr Coffin: Yes, because it becomes a matter of 
knowing the procedures, knowing the court procedures. 
It’s my understanding that if there is an order made 
against the company, that order can be converted to an 
automatic judgement against the shareholders and the 
directors of the company. It’s my understanding that that 
has not been issued, or has never been issued, that there 


have been no attempts made to collect from the directors 
of the company. 

Again, the collections are only effective if you under- 
stand the procedures of the courts and you can locate 
assets to attempt to collect this matters. | 

Mr Shea: That’s an interesting response. Your view 
then is that the current method by which government staff 
are attempting to collect is not particularly efficient. 

Mr Coffin: No, it’s not. 

Mr Shea: That where there’s an attempt and a desire 
on the part of the government to ensure that a dollar 
owed is a dollar that should be collected completely and 
returned to the employee, has not been an objective that’s 
been achieved so far. 

Mr Coffin: That’s my understanding. | 

Mr Shea: You believe that the private sector could do 
that more effectively than government. 

Mr Coffin: Yes, I do. 

Mr Shea: You have to bear with me for a moment 
because, on the one hand I have the evidence given that, 
we have government employees who have knowledge of 
the act; on the other hand, I have the argument that the 
private sector has training and skill; and in the middle 
I’ve got companies that by and large don’t want to pay: 
anybody and either go bankrupt or don’t want to pay, 
anybody and will stonewall. What would lead me to 
believe that you could be a better job collecting and 
dealing with those kinds of companies than government. 
employees? | 

Mr Coffin: Again, it’s part of our tactic, if you want. 
to call it that, for collecting. We’re perhaps a little 
tenacious. We continue on against an individual case. 

Mr Shea: You would go after the directors and you 
would apply other systems than currently are being. 
applied right now. | 

Mr Coffin: Oh, by all means. Again, it’s my under- 
standing that a letter goes out and possibly a phone call 
goes out to the defaulting company, with no follow-up’ 
beyond that point. So, again, it becomes a situation of the’ 
Squeaky wheel getting the grease. If you don’t ask. 
someone and don’t chase after people, they are not going 
to pay. So therefore, yes, we would locate the assets of 
the directors and the owners of these companies and | 
attempt to collect from them. 

Mr Duncan: The official opposition sympathizes with 
what the government is trying to do; that is, find a better 
way to collect moneys owing. The two concerns that have’ 
been raised in the hearings to date are: the notion that 
many of the people that you try to collect for go out of 
business or close down and it becomes legally very 
difficult; the other concern that’s been expressed is the 
notion that a collection agency could negotiate less than 
100% of the wages owing. I wonder how you would 
address that particular concern. Say you won a tender to 
do collection, how would you address it? At what point 
would you suggest to an employee or a group of 
employees that it’s better to settle for 50 cents on the 
dollar versus 100%? Just give a sense of how you would | 
respond to that. 

Mr Coffin: It’s happening on a daily basis. Our 
procedure within my office is to simply take an account — 
in, and once we have the account listed, we are allowed — 
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to investigate both that company and that individual. It 
becomes legal, then, to investigate him and find out what 
assets he has. Upon completion of the investigation, we 
obviously are going to ask for the full amount at the 
outset. But in many cases it does become more prudent 


' to collect 60% or 75% of the total amount now than to 


wait down the road and take it over a period of time. But 
it’s not a decision that’s lightly made, to take 60 cents on 
the dollar or 80 cents on the dollar, whatever it is; it’s on 
an individual case basis. 

Mr Duncan: Just to pursue that line of thinking a little 
bit, at what point would you decide to recommend, say, 
60 cents on the dollar versus going after the directors of 
a company, assuming it’s an incorporated organization? 

Mr Coffin: If there are assets from a director, we will 
not recommend taking a settlement on the company just 
to make it easy on the company. Again, we deal with this 
on a daily basis. The problem with most accounts receiv- 
able with companies is that they do not have personal 
guarantees, so you have no attachment other than the 
limited company. If that limited company already owes 
well in excess of its assets, there’s no point. 

Mr Duncan: Just another question too, if I can. My 
understanding is — and maybe others around the table, 
perhaps research, can confirm this — that a large percen- 
tage of those wages that do go uncollected would happen 
in a situation where you have an unincorporated business 
or a sole proprietorship. How would you be able to deal 
with that situation as distinct from, say, an employment 
standards officer, who today would be the one who has 
to try to enforce collection? 

Mr Coffin: I can only go from what my understanding 
is, that the employment standards people are telling me 
that they just don’t have the time or the wherewithal to 
be able to determine exactly what that person has. If the 
person says, “I don’t owe any money,” or, “I don’t have 
any assets,” the employment standards people basically 
have to say, “That’s it,” whereas we would put a full- 
time person on to investigate that. 

Mr Duncan: This is perhaps a bit unfair, and I don’t 
mean to be unfair to you. Could you predict on, say, a 
percentage basis how much more you could collect on 
average than the existing system? What could your 
industry, in terms of percentages, do to improve collec- 
tions: 10% better, 15%, 20%, 30% better? 

Mr Coffin: Again, I’m only going from information 
that I’m receiving. I believe, quite frankly, that the 
employment standards business — and I’m using it 
because there is the hammer of having the director — I 
believe that there could be easily a 25% to 30% increase 
in the collection. 

Mr Christopherson: Thank you, Mr Coffin, for your 
presentation. Let me say at the outset that I certainly have 
no qualms or difficulties at all with the role that your 
corporation plays in our society, and I think that you’re 
entitled to do that, and that has no bearing on the 
approach that I’m going to take. I just wanted to say that 
for the record. 

Having said that, I would ask, first of all, you do 
consider yourself to be an expert in the field of collec- 
tions? 

Mr Coffin: Yes, I do. 


Mr Christopherson: Would you consider most of your 
rae gphecy if not all, to be experts in the field of collec- 
tions? 

Mr Coffin: At various stages of training, yes. 

Mr Christopherson: Right. When they’re fully 
trained, you’d consider them to be experts? 

Mr Coffin: Yes. 

Mr Christopherson: If you or any of them were 
suddenly hired by the provincial government and you 
were no longer a private sector worker or employee but 
suddenly a public sector employee, would you lose that 
expertise? 

Mr Coffin: I perhaps wouldn’t lose that expertise; I 
might lose some of my motivation, because we work on 
production. 

Mr Christopherson: Are you suggesting that everyone 
who is in the public sector is not a professional? 

Mr Coffin: No, I’m not suggesting that at all. 

Mr Christopherson: Okay, because I would suggest 
to you that professionalism implies the fact that you don’t 
need to be necessarily paid to do a job that’s proper, that 
you are paid for. If there’s good, proper motivation for 
that and moral reasons, then that should be enough; if it 
isn’t, then that’s a problem that an individual would have, 
not the fact that they’re a public sector employee. Is that 
fair? 

Mr Coffin: That’s fair. 

1100 

Mr Christopherson: I’d like to move a little then and 
talk about an ideal situation, where you’d go to an 
employer, do what you do best, they throw their arms in 
the air and say, “Uncle,” give 100% of the money owed 
to the employee, and then on top of that is the penalty 
the employer has to pay, because they have to pay your 
fees and cover off other costs, and the employee gets all 
of their money. Would you say that would be the ideal? 

Mr Coffin: That’s Utopia, yes. 

Mr Christopherson: Right. Now, let’s say we’re into 
a situation where we’re at an 80% settlement. You get the 
company to offer 80%. You go to the employee and say, 
“T think this is the best we’re going to get,” and you use 
the judgement that Mr Duncan brought out of you that 
you would use. I would suggest to you that if you did 
that, the employee is going to lose something, because 
once you get under 100%, when the employer offers to 
make a settlement with you, there’s two pieces they have 
to pay: one is the amount that the employee gets, and 
then they have to pay the money on top of that to cover 
your fee, which you’re rightfully entitled to, and the 
profit that’s built into that. 

Do you not think it’s fair to say that some of that 
money could have gone to the employee if it didn’t have 
to go to you, and if that were part of the service the 
Ministry of Labour provided then the employee would get 
maybe 85%, 86% or 90% of their money, you would be 
providing a professional service and the most vulnerable 
in our society wouldn’t be getting the short end of the 
stick in this deal? 

Mr Coffin: But 80% of something is better than 100% 
of nothing. 

Mr Christopherson: I’m not arguing that point. I’m 
just saying that if you can get 80% and on top of that the 
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employer is going to pay you your rightful fee, with your 
rightful profit margin built in, if you didn’t have that part 
of it, that would be money the employer would be giving 
back to the employee, and instead of an 80% deal it’s an 
85% deal. Is that fair? 

Mr Coffin: That’s fair. 

Mr Christopherson: If that’s fair, then you can 
understand why unions and people who represent the 
most vulnerable have a great deal of difficulty with 
moving to privatization of this service, because it’s the 
employee who’s going to lose. 

Mr Coffin: Again, I can only go by what I am told, 
that the people who are actually handling it right now do 
not have the time to do an effective job. 

Mr Christopherson: I wouldn’t argue that point. If we 
really wanted to go after this, I’m just suggesting that the 
government’s alternative of privatizing it is not necessar- 
ily the only or the best way to go. 

Mr Coffin: I can’t comment on that. 

Mr Christopherson: You didn’t write this law; the 
government did. By the way, I appreciate the forthright- 
ness of your answers, and I’m sure that if ultimately this 
is the way it goes — they have a majority — that you’ll 
do a professional job. But I would submit on behalf of 
the NDP that this is not the way to go for the most 
vulnerable employees in our society. This government is 
giving them short shrift, and that’s wrong. 

The Vice-Chair: Thank you, Mr Coffin, for making 
your thoughts known today at the hearing process. 


OXFORD REGIONAL LABOUR COUNCIL 


The Vice-Chair: I would ask the representatives from 
the Oxford Regional Labour Council to come forward, 
please. Good morning, gentlemen. 

Mr Broderick Carey: I’m Broderick Carey, president 
of the Oxford Regional Labour Council. With me today 
is Wayne Colbran, the financial secretary for the Oxford 
Regional Labour Council. 

In introducing the Bill 49 amendments on May 13, 
Minister of Labour Elizabeth Witmer claimed she was 
making housekeeping amendments to the Employment 
Standards Act. She described the bill as “facilitating 
administration and enforcement by reducing ambiguity, 
simplifying definitions and streamlining procedures.” The 
reality is that this is not minor housekeeping but major 
Hoover cleaning with suction force equal to a tornado. 
These changes will make it easier for an employer to 
cheat their employees and harder for workers to enforce 
their rights. It strips unionized workers of their historic 
floor of rights which they have had under the Ontario law 
for decades. 

This submission is made on behalf of the Oxford 
Regional Labour Council, located in Oxford county. The 
Oxford Regional Labour Council has been servicing its 
affiliates and communities since 1955. At present, we 
have 27 affiliated unions that administer over 50 collec- 
tive agreements and represent over 8,000 workers and 
their families. These workers and the businesses they 
work in represent an average picture of Ontario’s manu- 
facturing and service industries. We are employed in 
everything from mining of lime and gypsum to foundries, 


auto parts and assembly, transportation, textiles and retail, 
and as municipal workers, health care deliverers and 
workers in the agricultural product sector. 

The flexible standards section we’ll skip over. | 


understand the government at this point has backed off 
temporarily from it, but I want to make it very clear we 


were against that suggestion on May 13, we’re against 
that suggestion on August 22 and we will continue to be 


against that suggestion of flexible standards in the future, 


We will not give in to that and we clearly stand in 
Opposition to that. 
Turning to page 5, enforcement under a collective 


agreement: Currently, under the Employment Standards 


Act unionized employees have access to considerable 


investigative and enforcement powers of the Ministry of 


Labour. This inexpensive and relatively expeditious 
method of proceeding has been proven useful, particularly 


in situations of workplace closures and with issues such 


as severance and termination pay. 


The Bill 49 changes eliminate recourse by unionized, 
employees to this avenue and instead require all union- 


ized employees to use the grievance procedure under the 


collective agreement to enforce their legal rights. The 
unions will bear the burden of investigation, enforcement’ 
and their accompanying costs. The director can make an’ 


exception and allow a complaint under the act where he 


thinks it is appropriate, but for all practical purposes the’ 


enforcement of public legislation has been privatized. 


Should these amendments pass, the collective agree- | 
ment will have the Employment Standards Act virtually 


deemed to be included in it. A union will be faced with 


the potential of claims against it by dissatisfied members. 


Although the existing duty of fair representation has not 


in the past been seen as requiring a trade union to 
represent employees in respect to employment standards, | 
with this amendment change a union can be faced with 


complaints by members concerning fair representation. 


This could well mean that a failure of enforcement will 
be seen by the labour relations board as constituting a 
breach of the duty of fair representation. Thus, unions | 
will face both additional obligations and liability costs. 

Arbitrators will now have jurisdiction and make rulings | 


that were formerly in the purview of an employment 


standards officer, a referee or an adjudicator. They will | 
not be limited by the maximum or minium amounts of — 
the act. However, arbitrators lack the investigative | 
capacity of the ESOs and may not be able to match the — 
consistency of result the act has had under public 
enforcement. Most important, employers could argue that» 
as boards of arbitration do not have the critical powers to” 
investigate whether particular activities or schemes were | 


intended to defeat the intent and the purpose of the act 
and its regulations, such cannot be determined. In such 


circumstances, unionized employees could well be left — 


with no recourse whatsoever. This is particularly evident 


in cases of related-employer or successorship provisions | 
of the act. It is difficult to see how such provisions can 
be applied when the successor or related employer may | 


well not be party to the arbitration proceeding. 
1110 
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| any enforcement in situations where it considers viol- 
| ations may be resolved by other means; namely, the 
_ courts. In other words, the amendments would download 
_ responsibility for the enforcement of minimum standards 
_ for non-unionized workers. Employees would be forced 
to choose between making a complaint to the employ- 
ment standards branch or filing a civil suit in the courts. 
| Responsibility for enforcement is also downloaded on to 
, non-unionized employees by limiting the amount recover- 
_able through employment standards to under $10,000. 
Currently, there is no limit on what is recoverable. What 
, an employer owes an employee is generally what he has 
| to pay. An employee who files a claim with the Ministry 
_ of Labour for severance or termination pay is precluded 
from beginning a civil action concerning wrongful 
, dismissal or claiming pay in lieu of notice which exceeds 
, the statutory minimum. 
_ The effect of these amendments is that those 
employees who have chosen the more expeditious and 
_ cost-effective path of claiming through the ministry will 
_ have to forgo any attempt to obtain additional compensa- 
| tion through the courts. Legal proceedings are notoriously 
lengthy and prohibitively expensive for many, even 
_ though they may be entitled in common law to more than 
_ the statutory minimums under the Employment Standards 
Act. 
| An employee who seeks to obtain a remedy in excess 
of $10,000 and who can afford to wait the several years 
_ a civil case will take, and at the same time pay a lawyer, 
_ will have to forgo the relatively more efficient statutory 
machinery in respect of even those amounts clearly 
within the purview of the employment standards officer. 
Employees who file a complaint under the act will 
have only two weeks to decide whether to continue under 
_the act or withdraw their complaint and pursue the civil 
remedy. Those unaware of their legal rights may well be 
excluded from commencing a civil action unless they 
obtain the necessary legal advice within the short, two- 
week period. 

Just as there are the provisions barring civil remedies 
in section 64.3, there are mirror provisions in section 64.4 
precluding any employee who starts a civil action for 
wrongful dismissal from claiming severance or termina- 
tion payments under the act. Other provisions are also 
prohibited under the act once a civil action has started, 
such as an employer not paying wages owed and failure 
to comply with successor rights in the contract service 
sector. Employees who initiate claims but decide they no 
longer wish to pursue their civil suit don’t appear to have 
even the two-week time limit to change their mind. 
Rather, they appear to have no right at all to reinstitute a 
complaint under the act. 

Maximum claims: The amendments introduce, as noted 
above, a new statutory maximum amount that an 
employee may recover by filing a complaint under the 
act. This maximum of $10,000 would appear to apply to 
amounts owing of back wages and other moneys such as 
vacation pay, severance or termination pay. There are 
only a few exceptions, such as for orders awarding wages 
in respect to violations of the pregnancy and parental 
leave provisions and unlawful reprisals under the act. 

The problem with implementing such a cap is that 
workers are often owed more than $10,000, even in the 


most poorly paid sectors of the workforce, such as food 
service, garment workers, domestics and others. Indeed, 
workers who have been deprived of their wages for 
lengthy periods of time are the very employees who will 
not have the means to hire a lawyer and wait the several 
years it would take before their case is settled. In effect, 
therefore, this provision will encourage the worst 
employers to violate the most basic standards, while at 
the same time compounding problems for those workers 
with meagre resources. 

This $10,000 limit would have penalized an Oxford 
county worker of some $20,000 more and let the bad 
boss off the hook. He was a unionized employee who 
discovered while on layoff that his employer was using 
another plant with less senior employees doing the work. 
While he was on layoff, this same employer was bringing 
in the spouse and children of a supervisor to work in the 
plant. Even after going through proper procedures and 
through the employment standards branch and winning 
his case, this employer still refuses to pay up. This is a 
unionized environment. Could you imagine what it would 
be like for the unorganized to try and get it resolved? 

Bill 49 also gives the minister the right to set mini- 
mum amounts for claims through regulation. Workers 
who make a claim below the minimum, which is as yet 
unknown, will be denied the right to file a complaint or 
have an investigation. Dependent upon the amount of this 
minimum, it could well have the effect of an employer 
keeping his violations under the minimum in any six- 
month period and thereby avoiding any legal penalty. 

Use of private collectors: The proposed amendments 
intend to privatize the collection agency function of the 
Ministry of Labour’s employment practices branch. This 
is an important change, providing one of the first looks 
at the government’s actual privatization of a task which 
has traditionally been public. Private operators will, 
should these proposals be implemented, have the power 
to collect amounts owing under the act. 

A fundamental problem with regard to the act has for 
some time now been the failure to enforce standards. This 
is no less true with regard to collections. The most 
frequent reason for the ministry’s failure to collect wages 
assessed against an employer has been the employer’s 
refusal to pay. The answer to this problem, according to 
the proposed amendments, is not to start enforcing the act 
but rather to absolve the government of the responsibility 
to enforce the act by farming out the problem to a 
collection agency. 

In addition, the employment standards director can 
authorize the private collector to charge a fee from 
persons who owe money. Should the amount of money 
collected be less than the amount owing to the employee 
or employees, the regulations will enable the apportioning 
of the amount to the collector, the employee or 
employees and the government. Where the settlement is 
under 75% of the amount owing, the collector is required 
to obtain the approval of the director. But this still allows 
the collector incredible leeway, if not outright abuse, with 
someone else’s money. The danger here is that even 
persons whose earnings put them below the poverty line 
and who are owed money under the act could well be 
required to pay fees to the collector. A minimum wage 
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worker at $6.85 per hour, for example, could not only 
receive less money than what is owed but also have to 
pay to have it collected. Surely this raises ethical ques- 
tions for the drafters. We would suggest that while such 
an approach may be appropriate in commercial transac- 
tions, it is neither morally justified nor appropriate in the 
circumstances. We want the system of public enforcement 
to be maintained and improved. 

This provision will likely lead to employees receiving 
considerably smaller settlements. As well, they open the 
door to unconscionable abuse. The Oxford Regional 
Labour Council is gravely concerned that employees, 
particularly the most vulnerable, will be pressured to 
agree to settlements of less than the full amount owing as 
collectors argue, if only for the reasons of expediency, 
that less is better than nothing. Having at the same time 
to pay a collector amounts to nothing less than legalized 
theft. At the same time, unscrupulous employers will de 
facto now find their assessments for violations lowered 
and thus be encouraged to continue their violations of 
minimum standards. 

Limitation periods: The proposed amendments in Bill 
49 significantly change a number of time periods in the 
act. The major change is that employees will be entitled 
to back pay for a period of only six months from the date 
the complaint was filed instead of the existing two-year 
period. This restriction on time will penalize vulnerable 
workers who often find it necessary to file a complaint 
only after they have severed their employment relation- 
ship either by quitting or by changing employers. This is 
a substantive restriction, particularly for workers who 
have been denied their statutory rights for a longer period 
of time and cannot afford a civil suit. Only in certain 
circumstances, such as where the breach is a continued 
one or where there are violations in the case of several 
employees, is the limitation period extended. 

Workers who fail to file within the this new time limit 
will have to take their employer to court in order to seek 
redress. The burden of cost will also have to be borne by 
the employee in such circumstances, as the Ontario legal 
aid plan has been scaled back and no longer covers most 
employment-related cases. 

In contrast, the ministry still has two years from the 
day the complaint was filed in order to conduct their 
investigation and a further two years to get the employer 
to pay moneys owing. In other words, an employee 
having made a complaint under the act could wait up to 
four years before receiving their money, and then only 
the part of it that the collector gets, minus the user fee. 
That the government can rationalize such amendments as 
“facilitating administration” and “streamlining  pro- 
cedures” is almost beyond comprehension. 

Minor amendments: There are several positive amend- 
ments in Bill 49. Two are noted below. The first concerns 
vacation entitlements and the second concerns seniority 
and service during pregnancy and parental leave. 

Entitlement to vacation pay is one of the few amend- 
ments in Bill 49 that the Oxford Regional Labour Council 
can support. With the inclusion of this amendment, the 
act will clearly provide that the vacation entitlement of 
two weeks per year will accrue whether or not the 
employee actively works all of this period or was absent 
due to illness or leave. 
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A distinction remains between entitlement to time off 
and entitlement to vacation pay. Vacation pay continues 
to be based on 4% earnings over the preceding 12 
months. Thus, where a leave has resulted in decreased 
earnings, it may still be reflected in reduced statutory 
entitlement to vacation pay. 

The amendments to seniority and service during 
pregnancy and parental leave ensure that all employees 
are credited with benefits and seniority while on such 
leave. With the passage of this amendment, the length of 
the employee’s time on leave will be included in calculat- 
ing length of employment, length of service or seniority, 
for purposes of determining rights under a collective 
agreement or contract of employment. 

The passage of these amendments into legislation 
would take precedence over contractual language whether 
or not the contract refers to active employment. 

Conclusion: Bill 49, in the government’s words, is An 
Act to improve the Employment Standards Act. Nothing | 
can be further from the truth. Oxford Regional Labour 
Council believes in basic societal standards in terms of. 
hours of work, overtime pay, vacation pay, severance and 
public holidays. Bill 49 eliminates the floor for minimum > 
standards. The floor has been eliminated under one foot . 
of the worker, with the other foot on a banana peel. 

As for the non-unionized workers, the most vulnerable 
in the workforce, Bill 49 can be compared to hanging 
from a greased rope and sliding to the bottom. This bill | 
is about undermining their already precarious existence — 
and as such is totally unacceptable. | 

As noted in our introduction, these amendments come | 
on the eve of a comprehensive review of the act. The | 
proper procedure would have been to include such > 
changes as part of such a review and not try to pass them — 
off as housekeeping changes. Beyond this, the core of the 
problem is the nature of the amendments themselves. As 


our comments already make clear, standards shouldn’t be 
eroded, standards should not be made negotiable, rights — 
shouldn’t be made more difficult to obtain and enforce- 


ment shouldn’t be contracted out and privatized. 


The Harris agenda is to shrink the size of government | 


and divest itself of public service. Once again, this 
government is putting the burden on the poor, most vul- 
nerable and workers to achieve their $10 billion slashed 
from the budget to pay their wealthy friends a tax break. 

Mr Duncan: Thank you for your presentation. It’s a 
very succinct analysis. One area where we have some 
Sympathy with what the government is attempting to do 
is to streamline the efficiency of operation of the minis- 
try. 

My question is this: On page 6 of your brief, in terms 
of enforcement of non-unionized employees, you spoke 
about the opportunity to elect to go from civil suit back 
to employment standards or vice versa. Recognizing that 
Clearly you support the way things have been, would 
amendments to the bill that would give effect to some 
sort of second or third opportunity for somebody to elect 
down the road make those provisions more palatable? 

Mr Carey: I can’t see any reason why we can’t leave 
it as it is now, where they have the options, and clearly 
leave it that way. 


| 
| 
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Mr Christopherson: Thank you for your excellent 
presentation. On the bottom of page 8, in the very last 
sentence you say, when you’re referring to the cap of 
$10,000, “...this provision will encourage the worst 
employers to violate the most basic standards, while at 
the same time compounding the problems for those 
workers with meagre resources.” The minister said on 
Monday when we launched these hearings, referring to 
the $10,000, that those claims often “involve individuals 
in executive positions.” We also heard from the union 
that represents the employment standards officers. They 
said in their presentation: “The ministry’s reasoning, as 
noted in the expenditure reduction strategy report 1996- 
98, is to lower the caseload as ‘higher-paid’ employees 
would use civil action to collect. The assumption must 
be, when an employee files a claim in excess of $10,000, 
they are higher-paid employees. This is not so.” 

Why do you and the union that represents the workers 
that actually deal with these cases believe the minister is, 
to be gentle, “inaccurate” when she says that these are all 
people in executive positions? What’s the reality as you 
and your colleagues know it? 

Mr Wayne Colbran: The reality you can see in that 
clause that you’re talking about is the example that we’re 
giving there. I’ve been personally involved with this one. 
This person is owed over $35,000. He’s been fighting this 
thing over a year and a half. The Ontario Labour Rela- 
tions Board has ruled in his favour and the employer just 
refuses to pay. This person now is on welfare, and there’s 
no way that somebody on welfare can afford to go 
through the legal system of the court. Even if he could, 
it will be another two or three years while this employer 
just hires himself a lawyer and still refuses to pay. This 
isn’t just an off-the-wall example. This happens all the 
time. 

Mr Baird: Thank you very much for your presenta- 


tion. I appreciate the time you took to travel from Oxford 


county to present to us today. 

There’s just one thing I’d clarify in Mr 
Christopherson’s remarks: He was correct the first time 
when he said the minister said “often,” and then he later 
said “all.” She certainly didn’t mean “all”; she said 
“often,” as Mr Christopherson first quoted. 

When the employment standards officers came before 
us I made this comment to them. One of the groups that 
recommended that we go back to a cap — there used to 
be a cap in years past — was the employment standards 
officers themselves, who sat on a ministry committee that 
looked into this issue. It’s funny that their union, repre- 
senting them, came and said that no, they didn’t like it, 
yet the employment standards officers themselves were 
one group, 50% of the members of a committee, who 
made the suggestion to the government. 

Mr Christopherson: They couldn’t respond because 
they ran out of time. Come on. Be fair. 

The Chair: Mr Christopherson, you’re out of order. 

Mr Baird: That’s a fact. The truth remains that they 
didn’t come to speak to me afterwards, and that’s what’s 
in the ministry. That’s the advice we got. 

Mr Christopherson: If I’m allowed on the record, I'll 
give you that response. How’s that? 

Mr Baird: You can certainly table it with the commit- 
tee. That was just a comment, Mr Chair. 


The Chair: Thank you both for taking the time to 
come before us to make a presentation this morning. We 
certainly appreciate it. 


LONDON HOTEL AND MOTEL ASSOCIATION 


The Chair: The next group up is the city of London 
Hotel and Motel Association. Good morning. We have 20 
minutes for you to use as you see fit, divided between 
presentation time or questions and answers. 

Mr Chris Vachon: I'd like to start by saying good 
morning to everyone. My name is Chris Vachon. As 
mentioned, I represent the London hotel association and 
I am the general manager of Station Park Inn here in the 
city of London. I want to thank you and your committee 
first for allowing us the opportunity to be here today. 

Employment standards reform is important, and 
therefore we support the government’s initiative to repair 
it. Bill 49 is the first stage of this process, and we look 
forward to the extensive consultation process that will 
precede the introduction of the second stage of this 
reform package. 

Bill 49, in our estimation and supported by our 
advisers, does not alter minimum employment standards 
in Ontario. What the legislation does is make technical 
changes to the act. These changes are aimed at improving 
administration and enforcement of employment standards 
as well as reducing ambiguity and simplifying language. 
We also see the bill signalling a significant reduction in 
the government’s role in administering and enforcing the 
act. 

The analysis is before you. 

Act enforcement through collective agreement. The bill 
specifies that obligations under the act will be enforceable 
through collective agreements as if the act were part of a 
collective agreement. Employees covered by a collective 
agreement will not be permitted to file complaints under 
the act without the permission of the director. In essence, 
the grievance and arbitration procedure will reduce 
enforcement through the administrative machinery of the 
act. Powers of arbitration with respect to claims under the 
act will be expanded to include the powers of employ- 
ment standards officers, adjudicators or referees under the 
act. 

Parallel proceedings in court and under the act pro- 
hibited: The bill prohibits an employee from commencing 
a wrongful dismissal action in court if he or she files a 
complaint claiming termination or severance pay under 
the act. Similarly, where there is an employee complaint 
under the act for wages owing, breach of building 
services, successor provisions or the benefit provision of 
the act, a civil action seeking a remedy for the same 
matter is prohibited. These restrictions apply even if the 
amount owing exceeds the maximum for which an order 
can be made under the act. Civil actions are permitted if 
the employee withdraws the employment standards 
complaint within two weeks after filing it. 
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In parallel to the foregoing restrictions, an employee 
cannot initiate a complaint under the act for the specified 
matters if a civil action covering the same matter has 
been commenced. Effectively, the bill will require 
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employees to choose whether to sue in court or to seek 
enforcement through the act. 

Increasing flexibility for provision of greater benefits 
in contracts: The bill will make it easier for employers to 
establish that they have provided greater rights and 
benefits than are required by the act and thus obtain 
certain provisions of the act. When a group of collective 
agreement provisions — severance pay, hours worked, 
Overtime, public holidays and vacation are considered 
together, rather than separate as in past years, the collec- 
tive agreement will prevail if it provides superior rights. 
In addition, statutory regulatory provisions, as well as 
provisions in oral, expressed or implied contracts, will 
prevail over employment standards if they confer a 
greater right than is provided by the employment stan- 
dard. 

Under the section on service during pregnancy and 
parental leave, the bill requires the length of employee 
pregnancy or parental leave to be included not only in 
determining seniority, as required by the current act, but 
also in determining the length of service for all rights 
except for the completion of the probationary period. 
Thus, all rights in the employment contracts that are 
service-driven will continue to accrue during the leave. 
All employers should review their contracts of employ- 
ment to determine the impact this change will have. 

Vacations: The present vacation of at least two weeks 
upon completion of 12 months of employment is 
amended to apply whether or not the employment was 
active employment. The pay during the vacation must not 
be less than 4% of the wages, excluding vacation, earned 
by the employee in the 12 months for which the vacation 
is given. This clarifies and simplifies existing provisions 
in the act. 

Maximum amount of orders: Employment standards 
officers will not be permitted to make an order for an 
amount greater than $10,000 in respect of one employee, 
with the exception of orders relating to breach of the 
pregnancy or parental leave, lie detector, retail business 
holidays and garnishment provisions, and termination and 
severance pay in connection with breaches of such 
provisions. Arbitrators will not be subject to these 
restrictions. The bill provides for regulations prohibiting 
officers from issuing orders below the level specified in 
the regulation. 

Collections: The bill sets out mechanisms for directors 
to use private collection agencies to collect amounts 
owing under the act. This will provide the ability to 
contract out a function that is now performed within the 
ministry. Collectors will be authorized to agree to com- 
promises or settlements of claims if the person to whom 
the money is owed agrees, provided it is not less than 
75%, or such other percentages as may be prescribed, of 
the money to which the person is entitled, unless the 
director approves otherwise. 

Compromise of right under the act: Compromises and 
settlements respecting moneys owing under the act will 
be binding once the money stipulated in the compromise 
or settlement is paid, unless the arrangement is entered 
into as a result of fraud or coercion. In the current act, 
there was very little ability to contract out of the act’s 
requirements. Employment standards officers will be 





given additional authority to settle complaints without 

making a prior finding of what wages are owing. 
Limitation periods in a prosecution or proceeding 

under the act: No person will be entitled to recover 


money that becomes due to the person more than six. 
months before the facts upon which the prosecution or 


proceeding is based first come to the knowledge of the 
director, subject to certain exceptions. In the current act, 
the limitation provided is two years. 

Review of orders: An employment standards officer 
will be deemed to have refused to issue an order if a 
proceeding is not commenced within two years after the 
facts upon which the refusal is based first come to the 
knowledge of the director. Employees may request the 


review of an order or refusal to issue an order, in writing, | 


within 45 days. The director has the discretion to extend 


this time limit in certain circumstances. Certain orders. 


may be reviewed by way of a hearing. In the case of the 
employer, application for a hearing is dependent on 


paying the wages and administration costs required by the | 


order. 
Administrative changes: Complaints under the act will 


be able to be filed in either written or electronic form. | 
Employment standards officers will be able to obtain» 
copies of documents kept in electronic form. Certain | 


changes concerning the service of documents under the 
act are also made. 

We, the members of the London Hotel and Motel 
Association, zone 5 of the Ontario Hotel and Motel 


Association, support Bill 49, as it signals progressive | 


change in employment standards in Ontario. It is not 


reducing the standards. It should be further emphasized | 


that we are not seeking a reduction in benefits. We are 


good employers. We want to ensure our employees are 


treated fairly and receive that which is their due. 
Respectfully submitted. 
Mr Christopherson: Thank you, Mr Vachon, for your 


presentation. I’m asking a question I don’t know the » 


answer to, which is dangerous for politicians, but I don’t. 


What percentage of your industry would you say is | 


unionized? 


Mr Vachon: We just joined forces with the Hotel — 


Association of Metropolitan Toronto, bringing us 40 
additional major — international in some cases — hotels. 


As it stands right now, being myself the director of © 


membership for the Ontario association, there is approxi- 
mately 12% right now. The concentration is in Toronto. 

Mr Christopherson: So 12% are unionized and the 
rest are non-union. 

Mr Vachon: Yes. 

Mr Christopherson: You would agree that if you 
don’t have a collective agreement, the only real protec- 
tion that you have, the only real bill of rights, is the 
Employment Standards Act? It’s that or nothing. 

Mr Vachon: Yes. 

Mr Christopherson: I would just then like to pursue 
with you the notion you put forward that this is not 
reducing standards to those people who have the Employ- 
ment Standards Act as their only piece of protection 
when, as I’ve raised earlier, there’s a cap on how much 
money people can claim for and the only way they can 
get beyond that is to pay a lawyer, which means they’re 
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out money they wouldn’t otherwise be with this bill. 
There are a lot of other examples; I don’t have a lot of 
time. But I would like to hear a little further how you can 
Square your statement that it’s not reducing standards 
when I can point to you time after time where employees 
will be net losers as a result of Bill 49. They’re out 
money, and I think in your business that means you lose 
something. 

Mr Vachon: Right. With respect to the question 
directly, I’m not at liberty to extend the comments on 
behalf of the association or on behalf of the London 
Hotel and Motel Association other than what we put forth 
on a collective agreement and as advised with our 
lobbyers with Queen’s Park. This is our document that 
we're reading from. I’m sorry. I can’t speak of any 
personal view because of the properties that I’ve been 
running, the four in the last 10 years have not been 
unionized, so I can’t directly answer your question. 
1140 

Mr O’Toole: Thank you very much for your presenta- 
tion. You should never feel nervous in front of us; we’re 
the ones who are supposed to feel nervous. 

But anyway, limitation periods: I just want to give you 
some background on that for the sake of the record. The 
evidence is that 85% to 90% of the employment stan- 
dards claims currently are filed within the six months. 
Are you aware of that? That’s the current status: 85% to 
90% are filed within six months. Furthermore, Alberta, 
Manitoba, Newfoundland and Nova Scotia already have 
a six-month provision for the limitation period. So we’re 
really trying to harmonize some of the things that current- 
ly exist in the Canadian marketplace. 

Also on the limitation period, it’s very important to 
pass on to your membership — much of what you said is 
very reflective of what we said, but to expand, we need 
to say that in the case of repeated claims, like failure in 
Overtime payment, it’s possible the limitation period can 
be expanded up to one year. This message doesn’t seem 
to be getting out, and I think it’s important for you to 
pass that on to your membership. 

I just ask one last question. Will your organization be 
participating in part two of the full discussion on the 
employment standards changes? 

Mr Vachon: Yes, and I can say that quite confidently 
because, again, our lobbyist with Queen’s Park is actively 
pursuing and having the associations that were repre- 
sented in different municipalities following through the 
process as well. So to answer your question, are we? 
We'd like to. Will we? Yes, if the opportunity presents 
itself. 

Mr Duncan: Thank you for your presentation. The 
official opposition is not unsympathetic to the 
government’s desire to try and improve the efficiency of 
the act. However, I guess we do differ with you with 
respect to the reduction of minimum standards. We 
believe there are clear reductions in minimum standards. 
Our view is that you can achieve both ends, that number 
one, you can improve the efficient administration of the 
act, and number two, do that without impacting directly 
on minimum standards. 

My question to you is this, and I’ve asked a number of 
other business organizations this question. The types of 


businesses in my experience that will actually be 
impacted by these provisions are a very small percentage. 
I would assume the vast majority of your members are 
good employers who probably have never had claims for 
back wages, or if they have, it’s been a very rare circum- 
stance. Given that, why would organizations such as 
yours be as concerned as you are about some of these 
issues? 

Mr Vachon: I can’t speak on behalf of the association. 
Some of these issues that are before me — not all of 
them can I speak directly on, but I know these have been 
real issues that have been brought up within the city of 
London and are concerns with the 38 properties we 
represent as motels and hotels in the city. 

The Chair: Thank you for coming before us here this 
morning and making your presentation. We certainly 
appreciate it. 


CANADIAN UNION OF PUBLIC EMPLOYEES, 
LONDON AND DISTRICT COUNCIL 


The Chair: Which takes us to our last presentation of 
the morning, the Canadian Union of Public Employees, 
London council. Good morning again. And again you 
have your full 20 minutes, even if it takes us over the 
noon deadline. 

Ms Harriet Miller: Good morning. My name is 
Harriet Miller and I’m here representing the London and 
district council of the Canadian Union of Public 
Employees. 

I shall say up front the reason why a member of the 
executive is not here is because they’re all gainfully 
employed out there and cannot get time off for union 
business. That brings me back to part of the tenet of what 
the Ontario Federation of Labour and CUPE have talked 
about, because in downloading, as I see it, in your 
streamlining process some of the responsibilities to the 
unions, it’s important to realize — and I’m going to 
guess that 99% of the union executive members are 
volunteers. They don’t have the time and they certainly 
don’t have the resources. 

So the reason I am here: I am very interested in 
women’s issues and I think that’s primarily why I’ve 
been asked to come and speak on behalf of the executive 
of this council that I have been involved with in the past. 
So on behalf of hundreds and hundreds of volunteers with 
CUPE in the London area, I’m happy to be here today. 

I do want to tell you, though, because I don’t know 
whether it’s been explained to this group, at least at this 
hearing, that there are 12 or 13 of these councils in 
Ontario and we are actively involved in this. We’re 
involved in, heaven forbid, the days of protest, and we 
lobby and we communicate and we get together on issues 
and share concerns. 

First of all, somebody over here, Mr O’Toole, men- 
tioned Gord Wilson’s brief. The CUPE brief I know — 
did Sid Ryan already present to you? He will be doing 
so. He will no doubt be going through the whole brief. 
Because we were not able to get together with the council 
to pick priority items, which has been suggested by 
CUPE, I’ve just taken a few thoughts and concerns out of 
the brief, although I’ve done a lot of reading on this 
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myself and have been very interested. But I would not 
take specific issues without getting direction from the 
council to do so. 

My general comments: 

It is the position of the London and district council of 
the Canadian Union of Public Employees that the 
employment standards legislation is among the most 
fundamental pieces of labour legislation for ordinary 
working people in this province. The purpose of this 
legislation has been to establish vital minimum standards 
designed to protect workers from the exploitation handed 
out by the province’s worst employers. 

We submit that any amendments to this legislation 
must enshrine a basic principle of continued improvement 
in the employment standards of workers so that they may 
be protected from the excesses of the labour market, and 
I’m going to make a general comment on that example at 
the end. 

The Minister of Labour has portrayed the changes 
found in Bill 49, the employment improvement act, as 
housekeeping amendments that would facilitate adminis- 
tration and enforcement by reducing ambiguity, simplify- 
ing definitions and streamlining procedures. On the 
contrary, the council is concerned that the amendments 
are in fact significant changes designed to frustrate the 
legitimate claims of workers under the act by undermin- 
ing workers’ most basic rights. 

Claims under the act will limit the ability of workers 
to enforce their nghts under the law. The method in 
which an employee may recover from an alleged viol- 
ation of the act — do you call it an acronym when you 
say ESIA? We’ll call it “the act” — is significantly 
changed to limit the worker’s ability to obtain full redress 
under the law. The substance of what may be claimed has 
been limited under Bill 49 so as to set a minimum and 
maximum amount that a claimant may obtain as a result 
of a violation of the act. Also, the duration of acceptable 
claims has been shortened in order to reduce the amounts 
that may be recovered against employers that have 
violated the law. Together, these changes will reduce the 
total amount workers may claim from their employers 
under the act. 

Several underlying themes arise throughout the amend- 
ments. The Ministry of Labour is attempting to rid itself 
of the cost and responsibility of enforcing the act. All of 
the changes designed to channel complaints into the court 
or grievance arbitration systems seem to help the ministry 
reduce its budget. 

The elimination of a universal floor of rights for 
unionized workers indicates an effort by the government 
to erode the general level of employment standards in 
Ontario. Allowing employers with a bargaining agent the 
opportunity of setting workplace employment standards 
will lead some employers to erode current standards, and 
of this we have no doubt. These changes will encourage 
unscrupulous employers to realize cost savings by 
abusing their employees’ rights under the act. Given the 
increased difficulty of enforcement for non-unionized 
employees, some employers will increasingly disregard 
the substance of the law designed to protect these 
employees. This faulty enforcement regime will move 
unionized employees to insist on workplace concessions. 


Employers may simply contract out their work to unprin- 
cipled employers that do not abide by the law. 

How’s my time? 

The Chair: We have lots of time. We still have 11- 
and-a-half minutes left. 

Ms Miller: All right. I wanted to give you an example 
of something that’s happened that was brought to our 
council by way of information, which is with one of our 
employers. In looking to make savings and also make the 
employees feel good, they said that the top level in a 
particular bargaining unit really was management. Fine, 
Okay, that case can be made, as we realize in law. So 
they made them into the next level up in this particular 
establishment and then, lo and behold, what they did is 
they said, “Oh, by the way, we have to cut back in all 
levels of the operation,” and all the people they’d just 
taken out of the top level of the union and put into the 
lower level of management, they let them all go. This is 
what actually happened in the city of London in one of 
our workplaces. | 

Most of our employers are fabulous. We hear wonder- 
ful, wonderful accolades. But I’m afraid, silly as it may 
sound, that that $10,000 ceiling — some employers may 
just push things to the limit in whatever area of this law, | 
get it over the $10,000 and say: “Whoops, $10,250. | 
You'd better get yourself a lawyer.” So I just don’t agree 
at all with the limit on that. 

1150 

Also, we just had a report from a Jean Read, looking 
at the Pay Equity Act and changes they’re making there. 
There are significant changes that are going to be sug- 
gested. | 

In Bill 40, which was scuttled by Bill 26 — 

Mr Baird: Bill 7. 

Ms Miller: Was it? What was 26? Oh, that was th 
restructuring or whatever. 

There was a very important thing in that act that was 
taken out of Bill 40. This is just to demonstrate my fear — 
with this government. There was a clause in Bill 40 that 
said that every collective agreement was deemed to have — 
a particular clause, which was, “No employee shall be 
disciplined or discharged without just cause.” That was © 
scrapped. That is extremely significant. What I’m hearing | 
here and seeing in this paperwork is that if we do not 
keep a mechanism for all citizens of Ontario to have a 
mechanism within the Ministry of Labour on employment 
standards, I can see that we may end up with more and > 
more problems, people in litigation, horror stories. | 

On topic but off topic, there was a gentleman here > 
from Kellogg today, and one very positive thing I 
remember from that — I didn’t know what the upset was 
at Kellogg, but out of that period of time there came an 
employee protection program which was acute stress 
psychological help. It’s ironic that with the stress, they 
talked about — people weren’t gone, but in effect, they 
put in place, union and management, a marvellous way of © 
dealing with acute stress, alcoholism and family prob- © 
lems. I don’t know specifically if it came around that — 
time, but it appears to me to have been at that point in 
time. 

The government appears to be abdicating its responsi- 
bility of ensuring employment standards for all its 
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citizens. We strongly protest any reduction in standards 
in any laws that have made Ontario one of the model 
societies, to be the envy of other less fortunate and 
farsighted jurisdictions. 

I think it’s ironic, just to say in absolutely closing, that 
Mike Harris and Ralph Klein, yesterday, with their peers 
at the first ministers’ conference, their idea on medicare 
was scuttled, because the rest of the country is saying, 
“Uh-uh, it’s not going to be touched; it’s universality 
there.” In Ontario, I hope the Conservative Party and 
Mike Harris in particular look to whom they’re supposed 
to be representing. I know they are of a higher position 
in status in many ways, but they have to represent the 
people of this province. And the unions are going to be 
very happy to be involved at the second phase, I’m sure. 

The Chair: That leaves us two minutes per caucus for 
any comments or questions, and we’ll commence with the 
government members. 

Mr Baird: I just have a short comment. I know my 
colleague from Toronto would like to say a few words. 

Just briefly, you mentioned that Sid Ryan spoke to us. 
I’d just indicate that Mr Ryan met privately with the 
minister last week about, among other things, the 
Employment Standards Act and the changes in Bill 49. 
So I can assure you that she does certainly take the 
time — 

Ms Miller: I notice it said August 19, which was last 
Monday, so maybe that’s — 

Mr Baird: Yes. So she has met with him. We are 
hearing from a good number of CUPE groups and a good 
number of them were even on the government’s list that 


we wanted to hear from. 


Ms Miller: Wonderful. 

Mr Baird: I grew up in a CUPE household myself. 
Ms Miller: Oh, did you? 

Mr Tascona: The one thing we’ve been finding out 


_ throughout the hearings is that the collection process isn’t 
_ working. We collect about 25 cents on every dollar. 
_ We’re scratching our heads for methods to ensure that the 
_ workers get paid for their work. One of the problems, we 
_ found out, is that in excess of 50% of the employers who 
_ won’t pay is because of financial reasons, and they use 
_ the protection of the Bankruptcy Act to get away from 


their obligations. That’s an area we can’t control. It’s 
under the federal government’s mandate and they’ ve done 
nothing. 

One other area you were looking at is some way of 
talking about private collections, but there are other 
measures that can be considered where there have been 
collections. Do you have any experience with the Occu- 
pational Health and Safety Act? 

Ms Miller: Yes, I do. 

Mr Tascona: Have you ever been involved where an 
officer — are you familiar with the powers that they have 
with respect to shutting down a workplace? 

Ms Miller: I certainly am. 

Mr Tascona: Now, do you think that those types of 
powers in terms of a specific type of circumstance — the 
employment standards officer’s powers are limited to 
enforcement etc, but in a circumstance, would you 
believe that having the power to shut down an operation 


to ensure the collection of wages would be something 
that would be, on a balance, fair to the employer, fair to 
society, fair to the workers that are not being able to 
work, if that in fact was done? Because it’s done under 
health and safety. 

Ms Miller: Right. 

Mr Tascona: They shut down the operation if they 
breach the act. What do you think? 

Ms Miller: I think that would be a wonderful thing to 
have in the act, because I think it would make employers 
realize they have to be accountable and they shouldn’t 
abdicate their responsibilities. 

Mr Tascona: But where should it be used? It can’t be 
used all the time. It has to be used in a certain circum- 
stance. Where do you think it should be used? 

Ms Miller: I wouldn’t have the answer. I know that it 
has quite a bit to do with the whole bankruptcy law 
and — 

Mr Tascona: Would it be a situation where there’s 
one worker — 

The Chair: Thank you, Mr Tascona; sorry. 

Ms Miller: I think the government should be involved, 
should it happen. It shouldn’t be an individual worker 
against the employer, in my personal opinion. 

Mr Duncan: Thank you very much for your presenta- 
tion. In your view, you had indicated by way of example 
and even said, I think, that most of the employers you 
deal with are good employers and that a lot of these 
things won’t affect them. One of the arguments that’s 
been made by other labour organizations is that this will 
in fact impede collective bargaining and the fast resol- 
ution of disputes at the bargaining table, particularly if, 
in the second stage of reform, the government goes ahead 
with the minimum floors. Would it be the view of CUPE 
as well that these types of changes to the Employment 
Standards Act would in fact impede collective bargaining 
and likely lead to a less stable labour market? 

Ms Miller: Absolutely; very, very, very seriously. 

The Chair: That takes us to oops, we still have Mr 
Christopherson. 

Mr Christopherson: I’1l be very brief. You mention 
in your opening comments that you wanted to see and 
would be supportive of continued improvements to the 
Employment Standards Act. Yesterday in Kitchener, we 
had John Cunningham, who’s the president of the United 
Steelworkers, Local 677, referring to this as the “bad 
boss” Bill 49, and he said, referring to the government, 
“You must be Hood Robin, who robs from the poor to 
legislate to the rich.” With that in mind and your state- 
ment in mind, how do you feel about the name of this act 
being An Act to improve the Employment Standards Act, 
and who do you think it improves it for? 

Ms Miller: If there’s any improvement at all as it 
presently sits, I think it’s an improvement for the 
employers. I think it’s detrimental to the employees. I 
think the name makes no sense with it calling it improve- 
ment. 

The Chair: Thank you, Ms Miller, for taking the time 
to come before us today. With that, that completes our 
morning session. The committee stands recessed till 1 
o’clock back in this room. 

The committee recessed from 1159 to 1309. 
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LONDON REGIONAL ADVOCATES GROUP 


The Chair: Our first group up this afternoon is the 
London Regional Advocates Group. Good afternoon. 

Ms Jayne McKenzie: Good afternoon. I am Jayne 
McKenzie from OPSEU Local 220, a member of London 
Regional Advocates Group. With me are Susan Green 
from WRIST, Workers Repetitive Injury Support Team, 
and Frank Stilson from LOSH, London Occupational 
Safety and Health. We are three out of 60 members of 
the London Regional Advocates Group. 

Ms Susan Green: Good afternoon. First off, I would 
like to thank the New Democratic Party for their dili- 
gence in making sure that the vulnerable people of this 
province had the ability to challenge this piece of legisla- 
tion for what it is, nothing more than a way for the 
employers to spit in the faces of their workers. “Open for 
business” means higher profits and fewer rights. The 
commonsense government has done nothing for the 
working people of this province other than reduce their 
rights with every piece of legislation they turn out. 
Special-interest groups, basically the voting population, 
have been ignored in favour of their business buddies, 
10% of the population. The tax base that the special- 
interest groups represent is the majority of taxes paid. 
The larger corporations have eroded the amount of taxes 
they pay by continually applying pressure to reduce their 
taxes and create loopholes. The current commonsense 
government continues to ignore us by trying to convince 
us that Bill 49 is good for us, that it will help us. 

The London Regional Advocates Group consists of 
representatives of many diversified groups: unions, 
injured workers’ groups, legal aid groups, occupational 
health and safety groups, ethnic groups. Our requirement 
for membership is that there is no fee for service. We 
have no constitution or bylaws; just dedicated people. 

These dedicated people see the vulnerable of our 
region every day in their jobs and in their volunteer roles. 
We see what happens when the rules and regulations that 
are already in place are laughed at by unscrupulous 
employers. They ignore the current Employment Stan- 
dards Act. Bill 49 gives them no reason to change; in 
fact, it gives them more leeway to cheat their employees. 
After all, just because one employee launches a complaint 
doesn’t mean the rest of the employees will be able to get 
justice, and just because one employee wins their com- 
plaint doesn’t mean it sets a precedent with the rest of the 
employees either. These same employers that cheat on the 
employment standards are the same employers who 
defraud the WCB, are lax in health and safety and are 
generally just all-around bad bosses. 

Bill 49 falls short of doing anything to protect the 
working people of Ontario from these bad bosses: in fact, 
it does the opposite. It protects these bad bosses by 
Capping the amount the employees can retrieve. It 
narrows the window in which employees can get what is 
rightfully theirs. It slams doors on employees making one 
complaint for the good of all employees. 

Yes, the bad bosses will continue to thrive in this 
commonsense Ontario while their employees will cower 
in fear of losing their jobs and wait unrealistic time 
frames to recover what was theirs to begin with. Gen- 
erally speaking, these people cannot afford the cost of 


litigation, nor can they afford to be without the money 
that is owed to them. A day’s pay is $54.80, and gen- 
erally that is exactly what the bad boss is willing to 
pay — minimum wage only. That $54.80 begins to put 


food on the table or a roof over their head. There is no | 
tidy little nest egg for them to fall back on. There is no > 


emergency cash to be had. 

The bad boss has already demonstrated that he does 
not care about the Employment Standards Act by fla- 
grantly ignoring it, so why not fire the bad employee who 
reported him too? They always have a justifiable reason 
to get rid of this employee who may have just cost them 
some of their profit, and with the job market the way it 
is the employer has no problem filling the vacant spot. 


Forward with production; on and onwards with profitable © 


deceptions. After all, what have they got to lose? 
I perceive the government as being not unlike parents 


with two children, the workers and the corporate struc- 


ture. It seems as if the parents are neglecting, abandoning 


one of the children, the workers, while spoiling the ) 


already greedy child. The neglected ones will start to 
show signs of this abandonment as time progresses, and 


the effects of these pieces of all this bad legislation or © 


neglectful parenting will come into play. 

Ms McKenzie: The Employment Standards Ac 
provides us with minimum wages and conditions of 
employment. It’s our position at the London Regional 


Advocates Group that Bill 49 erodes the fundamental | 


foundations of these rights of all workers in this province, 
at least those few currently covered. 


One aspect is to reduce the amount of time a worker © 
can file to six months. Mr Stilson will be addressing that. | 


The other is the ministry’s abdication of the responsibility 


of enforcement. The Ministry of Labour is not currently 


known for its proactive approach either in enforcing the © 


law or in encouraging compliance. The _ historical 
response has been to deal with individual complaints on 


a case-by-case basis. The result has been slow-moving | 


and considered relatively unresponsive. 
Rather than grabbing the bull by the horns and dealing 


with the problems of investigation, compliance and | 


enforcement, Bill 49 recommends abdicating that legal 
responsibility for enforcement and hiding the problems 


under a rug. I’d suggest that rug is one woven from | 
regression and privatization. It might be housekeeping, | 
but dirt pushed under the rug doesn’t make for a clean © 


house. It always returns and has to be dealt with again. 


Since 1995, ministry by ministry, the provincial © 
government has reiterated its position that it only makes © 


the laws, it is not in the enforcement business. I’d ask the 
committee to consider a comparison between the Employ- 
ment Standards Act and Highway 401. The laws of the 


province regulate the speed limit on the 401 to 100 


kilometres. Enforcement comes from the police, and they 
use a variety of methods including, in the past, the 
controversial photo-radar, found to be highly effective. 
There is also controversy right now as to whether to 
increase that speed limit. It’s well known and accepted 
that a vast number of drivers on the 401 reduce their 
speed to the legal limit when enforcement is there. It’s 
also accepted that when enforcement is inadequate or 
completely absent, compliance with that maximum 100- 
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kilometre limit diminishes and the average speed easily 
goes from 100 kilometres to 110 or 120. Without compli- 
ance and enforcement on the lanes of the 401, it becomes 
dangerous at the best of times and at other times life- 


| threatening. 


The same can be said of the workplaces in Ontario. 


| They can bear a striking resemblance to the 401. Some 


employers adhere to the speed limit and travel consistent- 
ly and steadily in the right-hand lane. Other employers 
travel without regard or concern for the welfare of others. 
They speed recklessly through in the passing lane at 


_ dangerous rates. An example would be our past-year 


documented instances when trucking companies disre- 
garded the basic fundamental rules of the road with faulty 


_ brakes or tires. These have resulted in lost lives. Had the 


government or the public called for less enforcement of 
the rules of the road? No. Cries from the public, and 
indeed from the government itself, have been for tighter 
and stricter enforcement of these regulations. 

The workers of this province expect no less than the 
drivers of this province: minimum reasonable standards 


' and standards which are applicable to all across the 
| board; standards legislated, then enforced, by those 


responsible for the standards. The government has 
available to it recommendations that would increase and 
ensure better compliance. One recommendation would be 


' content changes to make the Employment Standards Act 
' more effective. Have all parts of the ESA apply to all 


workers in the provincial jurisdiction, as opposed to 
excluding various categories from minimum wage, 
another list for public holidays, another for hours of 
work. Apply the law to everyone and let everyone know 
it. There would be a lot fewer violations of the act. 
There are other administrative changes that would 


_ make the ESA more effective and efficient. They would 
' be better use of the resources of the ministry and ensure 
_ that complaints dealing with both workers and employers 
_ would be speedily resolved. They would be spot audits of 


employers’ books with an investigation of all individual 
complaints, leading to full investigations if any additional 


_ violations are found; proactive education and investiga- 
_ tion procedures; heavy penalties for employers who do 
' not pay out orders within short or fixed times; mandatory 


posting of the act in all workplaces, as it is with the 


_ Workers’ Compensation Act and Occupational Health and 
' Safety Act; shorter time limits on ministry investigations; 
_ and education about the Employment Standards Act in all 


materials and forums for new companies incorporating in 


' Ontario. 


Should the provincial government choose to continue 


_ with what it is referring to as housekeeping changes, we 
_ have one more change that would be in keeping with that, 
and that would be the suggestion that the Minister of 
Labour change her title to that of Minister of Corpor- 
ations. 

— 1320 


Mr Frank Stilson: I come here not to speak for 
myself but to speak for two workers who were killed in 
London less than four blocks from this room. They are 


Brad Olson, age 23, and Louis Dupont, age 27. My 


message goes out to the members of this committee, the 


Premier of Ontario, the employment standards policy- 


makers, lawyers — all the people who had a hand in this 
situation in London. I think there is responsibility 
directed towards those people. 

I talk in terms of hours of work. I spent four days at 
this inquest with the parents of these two people. His 
mother, on one of the four days, accounted the hours of 
work of Brad Olson, and I’ll summarize those. He 
worked from January 1995 until May 15, the day of his 
death. The total number of days is 126; he worked 122 
days. During the month of January, he started on J anuary 
9 and worked 21 days, 12 hours a day; he had one day 
off. In February, he had one day off. So in January and 
February he worked 44 days without a day off. In March 
he had one day off and in April he had one day off. In 
May, he had one day off. 

During the proceedings of the inquest the company did 
not dispute that. The company did not dispute that it did 
not have a permit for excessive hours over eight hours in 
a day or 44 in a week. No orders, no charges were laid 
against this company, right from the top legal people who 
decide on these issues down to the inspectors who were 
not responding to anything. The other issue was a health 
and safety concern. There was no confined-space training. 
No charges were laid. 

This case was brought up on CBC, and the person 
responsible for laying charges said they would not be 
laid. To this day, we still do not know why charges were 
not laid. The death of two people, not injury but deaths, 
and no charges laid. People are still scratching their 
heads, “Why did this happen?” when the company 
admitted it had no permit, it violated the Occupational 
Health and Safety Act and the Employment Standards 
Act. 

This government wants to lessen those employment 
standards when under the existing ones people are being 
killed — not gipped out of money, not fired for no 
reason, but killed — because of the lack of enforcement 
from the employment standards branch right from the top 
down to the inspectors. Now, there are good inspectors 
and there are bad inspectors, but in this case the inspec- 
tors just gather the information; it’s up to the policy 
people, the legal people to decide. 

What message does this give to employers in this 
province? That they can kill two people and nothing, no 
consequence. Kill somebody on Highway 401 and there 
are consequences. It should be the same. I encourage this 
committee to ensure standards are enforced and that they 
are not lessened in any way, or more deaths in this city 
and in this province will happen. 

Mr Hoy: Thank you very much for your presentation, 
all three sections of it. You seem to be referring to 
different aspects of this law and other laws. Your analogy 
with the 401 enforcement is one that all should take note 
of. However, I would mention that it seems, particularly 
in the rural areas, I’m hearing that policing is not what it 
was at one time either. Break-and-enter cases are not 
investigated. People are told to simply call their insurance 
company, which costs workers and others more money in 
terms of premiums and perhaps lack of coverage if they 
were to have more incidents than one, two or three. There 
seems to be a downloading of responsibilities by this 
government to other areas, other aspects of our society. 
But I appreciate the comments that you made in total. 
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Mr Christopherson: I also want to thank you for your 
presentation. I’d like to ask your thoughts as they relate 
to the most vulnerable in the workplace. I want to keep 
coming back to that often, because I think that’s the crux 
of this as a recognition that the people who rely on this 
law the most are the ones that already have the least, the 
least power, the least access to the levers of power, in our 
society. The government continues to maintain that the 
changes they’re making are not going to lessen the rights 
that the most vulnerable have. 

In light of the fact that 90% of all the claims are made 
after people leave the employment of an employer they 
believe has violated their rights, and given the fact that 
they will not be allowed now to go back beyond six 
months, what do you think the circumstances are that 
employees are facing? What is the world that they’re 
facing on the job that would support the claim that this 
law leaves those people vulnerable to, first of all, initial 
action by employers, but also retaliation, regardless of the 
fact there are laws there that say they shouldn’t; the fact 
that people feel they’re vulnerable and they can’t afford 
to take on the boss and they have to make a choice 
between their rights and their job? Can you give me your 
experience in this area with vulnerable workers. 

Mr Stilson: I think I hear every day that people have 
to put their jobs on the line. Either they don’t enforce 
health and safety standards or employment standards; 
they say, “Well, I can’t push that, because I’ll lose my 
job.” What this legislation or these proposals would do is 
give a message to employers that they can get away with 
more, more murder, more killing in the workplace if they 
were lessened, if they were left to the workplace parties. 
A lot of people that I see, and these two people that I just 
mentioned, did not belong to a union. So I think it’s 
going to just lessen the rights and give a message to 
employers that they can get away with it under the old 
Employment Standards Act, get away with murder; 
they’re going to get away with it even more and say: 
“Ah, great, we don’t have to do anything now. We don’t 
have to get a permit.” That’s the message that is given to 
employers today. 

Mr O’Toole: Thank you for your presentation. In all 
sincerity, Frank, your comments with regard to the 
untimely and unfortunate deaths of Brad Olson and Louis 
Dupont, it’s regrettable and it proves in very large 
measure that the standard enforced at that time — if I 
understand, the time was January to May 1995? 

Mr Stilson: It was May 1995, the deaths. 

Mr O’Toole: I would guess that the Employment 
Standards Act that was in place at that time, being 
administered by the then government under Mr 
Christopherson, was not working. They had every duty 
and responsibility, as we do, to make the proper amend- 
ments. Do you agree that there should be some changes 
to the current standards with respect to not lessening 
those standards? 

Mr Stilson: Certainly I think there should be changes 
to the standards. But you could have the best standards in 
the world, but if you have policy people at the top saying 
on CBC TV that there are going to be no charges laid, 
then those people should be questioned. The law should 
definitely be changed, but those people should be ques- 


tioned or removed from office. Clearly, at the inquest, 
two lives were taken, the company admitted that they had 
no permit, that they broke the law, and still nothing 
happened. 

Mr O’Toole: On the 100-kilometres-per-hour compari- 
son, I think there’s an excellent analogy there, that people 
have a responsibility to obey the law. I think that’s really 
all we’re trying to do. 

The Chair: Thank you, all three of you, for taking the 
time to come in and make your presentations before us 
here today. 


1330 
SUSAN SMITH 


The Chair: Our next presenter is Ms Susan Smith. 
Would you come forward, please. I understand Ms Smith. 


may be making some comments or all of her comments 
in French, and I remind the committee that’s to be found 
on channel 2, canal 2. 


Ms Susan Smith: Not all comments in French, but. 


some of them. 


The Chair: Good afternoon, and just a reminder that | 
we have 20 minutes for you to divide as you see fit | 
between a presentation time and question-and-answer | 


period. 

M"™* Smith : Je remercie le greffier du comité propre 
pour cette opportunité de faire une présentation. Ceci est 
un autre exemple d’un nom de projet de loi qui ne répond 


a peu pres pas du tout 4 ce qui se passe dans le projet de | 


loi. Il n’y a qu’une seule amélioration dans ce projet de 


loi. Je vais passer trés peu de temps 1a-dessus et je vais - 


= 


passer le reste du temps 4 critiquer ce qui manque 1a- 


dedans. 
There is one minor positive amendment in this bill; 


only one. The amendments to seniority and service during © 


pregnancy and parental leave ensure that all employees 


are credited with benefits and seniority while on such 


leaves. It’s very significant to not see these terms as 
periods of unemployment; they are terms of leave. 


With the passage of this particular amendment, the | 


length of an employee’s time on leave will be included in 
calculating length of employment, length of service or 
seniority for the purposes of determining rights under a 


collective agreement or a contract of employment. And | 


the passage of these amendments into legislation would © 
take precedence over contractual language, whether or not — 


the contract refers to active employment. You could do 


it by regulation instead of waiting for a lengthy period of — 


time. 

I'll speak at the very end to the chronology of this 
bill. 

There are substantive parts in this bill that represent 


the nadir of what you could be doing as legislators, the © 


absolute depths to which you could plumb your efforts in 
terms of respect for the citizens of the province. 

It’s my understanding that Pat — I think her name is 
Ms Daley or Ms Coursey — was the last ADM in charge 
of employment standards, for maintaining employment 


standards in this government. I’m certainly not familiar 


with any critique of members of the current government, 
whether as candidates or as incumbents, that you rose to 
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the occasion to challenge that. It falls within the context 
of what the government has already done. 
Other changes include Bill 7, which is to segregate 


_ full- and part-time workers from the same collective 
_ bargaining units. 


You have a discussion paper on rent increases related 
to extraordinary operating costs that are not capped, 
including “utilities.” But, of course, you realize Ontario 
Hydro and London Hydro rates have been frozen. 

You’ve also passed Bill 20 and made changes to the 
Development Charges Act by regulation, ministerial 
regulation, whereby charges are now frozen. So with still 
funding water surcharges, for instance, in this community 
are still funding new industries, small or large, and even 
the local development charges monitoring committee 


' regularly acknowledges that where the costs are borne 


they’re borne by users of services, who are residential 
services. 

There’s a very high number of renters in this commun- 
ity. There’s also a high number of people making very 
close to minimum wage. It’s not a low number of people 
in this particular urban community. 

One of the things that you neglect to do in a so-called 
improvement of employment standards is you don’t 


_ Temove the freeze that dates all the way back to January 


1995 on the minimum wage. If you were looking for 
fiscal targets or valued savings and linkages, the only 
thing I could tie it to is a political promise of a stupid tax 
cut. 

I’m sure business would generally approve of a 
continued freeze, but I don’t feel that’s your responsibil- 
ity as a committee on resources development, human 
resources development for this province. 

This community is also affected to a great extent by 


_ the health care industry. As there have been recent 
_ announcements about the changes to health care and 


change of delivery, certainly people in the field of home 
Care are not as well protected as they need to be by the 
current minimum employment standards. And I would 
suggest some of the limitation periods certainly don’t 
address concerns of a large number of workers in this 
community. 

One of the things that you don’t have in this bill is an 
increase in the number of paid holidays for the province, 
and that really puzzles me. It seems to me that’s one of 
the obvious places to improve employment standards. I 
don’t think there are too many people who wouldn’t think 
an additional day off is needed in the months of Novem- 
ber, possibly January and February. You should be 
adding at least three public holidays to the Employment 
Standards Act. It’s long overdue. 

Other people have mentioned the young men who were 
killed on the job here in London in May 1995. It was 
very distressing to sit through the coroner’s inquest and 
hear a manager with the employment standards branch 
seemingly quite unable to answer the most basic question 
about enforcement. 

I appreciate that it’s a priority of the government 
currently to do a lot of political spinning to get your 
message out, so in terms of doing more for less, the 
Ministry of Labour has a desire to do a great number of 
things less, certainly less things. Asking workplace parties 


to become more self-reliant in achieving standards; if 
you’re going to do that, then why aren’t you raising 
penalties, implementing real penalties and raising pen- 
alties, for non-compliance so that there’s an impediment? 
The ministry will divest itself of services and programs 
that do not support its refocused core businesses. Maybe 
you should be going to the public to prove where you 
already haven’t done that. 

Finally, I will comment on chronology and timing. 
You have felt the need to go to the public with this bill, 
but frankly, it was because you were forced to by the 
NDP caucus. But you know, it only took you three days 
to pass the bill that’s numbered one before this, Bill 48. 
And I appreciate Rob Sampson’s payoff was a ministerial 
portfolio, minister for privatization. The amendments that 
he read in to the exemptions include — I’ll just point out 
that’s another misnamed bill, of course. It eliminates the 
tax-free allowance. 

It’s really interesting that a provincial Legislature 
presumes to redraft federal tax legislation. Rob 
Sampson’s language, which has been taped, which he 
read in as the amendment to the bill, includes an exemp- 
tion for an allowance for any other purpose. Presumably 
that would include extraordinary expenses incurred if 
there were another legal strike impeding legislators’ 
entrance to the Ontario Legislature. That’s an example of 
an allowance for any other purpose, which now is treated 
as an income-tax-free allowance used by members of the 
Legislature. It took three days to pass it. 

Of course, one of the government colleagues who had 
dwelt in that not-quite-purgatory of enjoying preferential 
income-tax-free treatment of political pay from 1979 to 
1993 and only paid regular income tax on his income in 
1994, it appeared Mr Vankoughnet had that money 
burning a hole in his pocket, literally days and hours after 
Bill 48 was passed, read three times and proclaimed into 
law by the Lieutenant Governor in less than three days. 
Think you could do the same in terms of regulatory 
changes for the one minor improvement that’s been made 
to leave for parental and pregnancy purposes? 

I’d like you to actually do some work on the bill on 
employment standards and improve them. 

The Chair: That allows us about two and a half 
minutes per caucus and we’ll commence this time with 
the third party. 

Mrs Marion Boyd (London Centre): Thank you very 
much for your presentation. I gather that what really irks 
you most about this particular bill is how it sits in context 
with other pieces of legislation that the government has 
passed and that basically what you’ re trying to do is alert 
people to the fact that this is a piece of a whole sort of 
plan which in fact goes through and takes away rights of 
workers and takes away the rights of individuals in many 
different ways. You’ve given us some examples of that. 
1340 

I was a little surprised that you didn’t talk a bit more 
about Bill 7 in this context, because obviously it was the 
first bill that really said this is a government that is going 
to take away the rights that workers have had and is 
determined to rewrite the balance between employers and 
employees. The government keeps claiming they’re 
restoring that balance so that it’s there, and those who 
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oppose this kind of action say that what has happened is 
a disruption of this balance. 

I gather what you’re saying in your discussion of this 
is that this is just another piece of a larger puzzle which 
shifts that balance more and more in favour of the 
employer and puts employees in a much more vulnerable 


position. 
Ms Smith: It does very much so. Bill 7 was passed on 
Halloween — “Boo.” What’s wrong with you people? 


Bill 7 as a context, as a set piece for what falls in place 
with Bill 26 — again, the misnaming of this bill as an 
improvement to employment standards is an insult to 
anybody who was educated in the public education 
system in this province. It’s definitely part of a set piece: 
the changes to workers’ compensation that are proposed, 
the notion of no stress-related injury in the workplace. 
The reality that a minimum employment standard touches 
a human being’s life in Ontario is something that ought 
to be awfully seriously contemplated, and then get to 
work and do your job. 

Interjection. 

Ms Smith: It is. We’re waiting for more. 

Mr Baird: Thank you very much for your presenta- 
tion. You mentioned minimum wage. What amount 
would you like to see the minimum wage at? 

Ms Smith: If you did it by regulation quite quickly I’d 
be looking for a figure around, say, $9.75 an hour 
minimum just to get everybody over the — phased, a 
short period of time; first change. 

Mr Baird: I should say that during the election 
campaign we indicated that we would freeze the mini- 
mum wage. Like it or dislike it, it was certainly up front. 
It didn’t come as a surprise. Do you know what the 
minimum wage is in comparable jurisdictions, our 
neighbours: Quebec, Manitoba, Michigan, New York? 

Ms Smith: Yes, I do. There is a context, of course. 
When you look at American jurisdictions you’d look at 
the dollar, you’d look at the political situation in terms of 
electoral change. You’d have to keep in mind the woeful- 
ly inadequate federal minimum wage and the way that 
that’s structured. Certainly with the devolution, or Mr 
Harris out in Jasper asking for certain areas of jurisdic- 
tion, it’s pretty frightening. 

Manitoba for over a decade, for over a dozen years, 
has had a minimum 40-hour workweek and an eight-hour 
day in its employment standards that are rigorously 
enforced. They’ve had that for I believe well over 12 
years. I believe it’s lower in Quebec currently, and 
they’ve had a utility cost freeze as well. Among a number 
of things to be factored in and looked at that are in the 
purview of the provincial government, you would want to 
look at those issues. 

Mr Baird: I certainly can’t think of anyplace within 
4,000 kilometres of here where the minimum wage is 
higher. 

Ms Smith: Nor mutual fund investments. 

Mr Baird: Some have said they would be happy to see 
the minimum wage increased, in your case to $9 or $9.80 
an hour, even if that meant some people would lose their 
jobs. If that were the case, would you still support the 
minimum wage increasing? 

Ms Smith: Mr Baird, it’s really interesting that you 
would raise the context of people losing their jobs. I can 


sit here as someone in my community who’s really 
cognizant of, not so much in my own case, many other 
people whose work, unremunerated, is a substantial 
contribution to the economy, to the welfare of the 
community, to every aspect that touches the communities. 
we live in, their viability, economic viability, livability, 
quality of life, resources development. If you put your 
mind in the context of what this committee can stand for 
in terms of resources development, I really think you 
would want to contemplate that there is all kinds of work 
done without remuneration in our communities. It may 
involve a bit of gender analysis, to be sure, but there’s 
lots of work. 

Mr Baird: What about the question, though? I’m very 
interested to know: If it meant that fewer people would 
be employed but making, let’s say, a 50% higher wage, 
would that be acceptable? 

Ms Smith: I don’t accept your premise or analysis at 
all. I think it’s deeply flawed. 

Mr Baird: Do you have any economists who could 
indicate that this wouldn’t be the case? I can’t think of 
one. 

Ms Smith: Let me point out that if I were going to 
write a theoretical paper on the privatization of univer-. 
sities, departments of economics would be the first part 
the private sector could pay for, not the public. I don’t 
need an economist. 

Mr Hoy: Thank you very much for your presentation 
this afternoon. I think that if the committee has econom- | 
ists coming forth, we’ll ask them those hard questions, 
should they be here. — | 

I appreciate very much what you’ve said today. We | 
seem to have centred around the minimum wage dis- 
cussion. I want to let you know that 30% of the people in | 
my riding make under $30,000 a year, so it’s a very 
significant portion of the population of the riding of 
Essex-Kent. As well, I think that many people have come 
here and are fearful of a reduction in the minimum wage, . 
let alone an increase happening. They’re more concerned 
about possible reductions under this act and they’ve : 
indicated clearly that the minimum wage provides people 
in Ontario with a quality of life which is very important © 
to all of us. I think that’s a concern of yours, particularly _ 
in the earlier part of your presentation. 

We must be cognizant that the rich, yes indeed, can 
afford certain changes that this government is proposing, 
but I submit that the 30% of my riding is not interested 
in quick action by the government without any voice on 
their behalf. I appreciate people like yourself and others 
who have come in the last four days to speak up on > 
behalf of those persons. 

Ms Smith: May I respond very briefly? Mr Hoy, I’m 
surprised that’s the statistic. I would have thought there 
would be a number somewhat higher than 30% in your 
riding whose incomes are under $30,000 a year. I think 
that may be the case, and certainly the notion of a 
lowering of minimum employment standards, including — 
the minimum wage — first of all, before you ever 
contemplate that even by regulation which, I suppose, all 
other things seeming to be equal and recreational drugs 
not being involved, it’s possible that this government 
would contemplate doing that. But there would be enough 
people who read the Globe and Mail who would look for — 
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a companion piece of legislation showing a dramatic 
reduction in direct indemnity, sessional indemnity, for the 
members. 

The Chair: Thank you, Ms Smith. We appreciate your 
coming before us here this afternoon. 


1350 
LAZARUS COMMUNITY ACTION COALITION 


The Chair: The next presentation will be from the 
Lazarus Community Action Coalition. Good afternoon. 
Ms Jacqueline Thompson: Hi. My name is Jacqueline 


Thompson. I’m a member of the Lazarus Community 


Action Coalition and am on the steering committee of the 
provincial coalition as well as the Ontario Social Safety 


. Network. 


“Some persons of a desponding spirit are in great 
concern about that vast number of poor people who are 
aged, diseased or maimed, and I have been desired to 
employ my thoughts, what course may be taken to ease 
the nation of so grievous an encumbrance. But I am not 
in the least pain upon that matter, because it is very well 


| known that they are every day dying and rotting by cold 


and famine, and filth and vermin, as fast as can be 
reasonably expected. And as to the younger labourers, 


' they are now in almost as hopeful a condition. They 


cannot get work, and consequently pine away for want of 
nourishment to a degree that if at any time they are 
accidentally hired to common labour, they have not the 


| strength to perform it, and thus the country and them- 


selves are happily delivered from the evils to come.” 
That’s a quote from Jonathan Swift in 1729 from A 
Modest Proposal. 

The Lazarus Community Action Coalition urges this 
standing committee to recommend against the proposed 


_ changes in the Employment Standards Act. The proposals 
of the present provincial government under Bill 49 
' require serious critique, consideration, alterations and 
clear evaluation criteria before they even begin to meet 


the reform promises as outlined by the minister and the 
Premier. 
The Lazarus Community Action Coalition requested 


- time to present to the committee today because we care 


about the people who live here. We care about the quality 
of life and the working conditions and standards in this 
province we call home. We are concerned not just for 
ourselves but also for the future and the conditions of the 
province we will some day leave behind for our children 
and our neighbours’ children. We believe that as citizens 
we have a collective responsibility to our community and 
that the government is intended to protect and uphold the 
interests and values of the people who live here. 

One advantage of being situated in a global economy 
which is often overlooked in favour of focusing only on 
the global market is that there are numerous successful 
examples of leadership and decision-making in the 
contemporary world beyond the less-than-successful 
neighbours to the south of our borders. In the global 
picture, these government proposals undermine our 
economy, our integrity, our principles and the social 
responsibility to our citizens. On a local level, as citizens 
and taxpayers we’re appalled and outraged by the implicit 


and explicit erosion of work standards and the impact 
these will have on the communities where we live, work 
and raise our families. 

While there are numerous concerns with the proposed 
changes, as well as sensible alternatives, time restraints 
force these to be presented only in written submissions. 
However, the dismantling and proposed privatization of 
the collection function of the Ministry of Labour’s 
employment practices branch speaks very clearly about 
where this government plans to invest our tax dollars. 
They propose to forgo investing in our communities in 
favour of seeking only to generate profits for private 
businesses and private interests. This specific amendment, 
like the others proposed in Bill 49, can be evaluated on 
the basis of factual information, economic analysis and 
social responsibility. 

Beginning with the promotional rhetoric, the provincial 
government offers only factual misinformation. They 
promised to “focus on the resolution of claims by con- 
tracting out the time-consuming and expensive process of 
collecting money owed to employees by employers.” This 
rhetoric presents the problem as issues of fiscal responsi- 
bility and accountability to the vulnerable employees. 

Another implied benefit perpetuated by this rhetoric 
that is unsubstantiated by the ministry’s own facts is the 
myth that a great number of collections are made by the 
ministry. In fact, the collection department was closed in 
1993 and collection duties were reassigned to the employ- 
ment standards officers. The Ontario Ministry of Labour 
employment practices branch annual reports from 1985- 
86 through to 1995-96 show that over the last three years, 
$280,271,306, more than 79% in assessments against 
employers, remains uncollected by the ministry. 

Furthermore, according to the Ministry of Labour 
expenditure reduction strategy 1996-98, the ministry 
intends to further reduce these positions from 150 
personnel to 104. Almost one third of the entire remain- 
ing department will no longer be available to process 
claims for vulnerable workers in our province. 

One more missing fact is the actual number of claims 
the ministry promises to focus on resolving. Routine 
investigations to determine violations have drastically 
declined from 1,304 in 1980-81 to a mere 21 investiga- 
tions in 1994-95. The reduced number of employment 
standards officers ensures that this situation will worsen. 

The facts indicate that this system is not working for 
the benefit of vulnerable workers, and the proposed 
changes that we see before us today will further reduce 
the ability to do so. An example in our own community 
that this failure to protect workers by enforcing and 
collecting claim assessments of the Employment Stan- 
dards act has a detrimental effect: In 1989 the Magna 
corporation closed its Webster’s manufacturing plant in 
London. Webster’s and its parent company left workers 
without the severance and vacation pay dollars they were 
legally entitled to receive. This left workers in our com- 
munity without adequate resources to provide for the 
basic needs of their families. While some of the dollars 
owed were made available to workers through the 
publicly funded employee wage protection program, 
additional publicly funded income assistance programs 
were required to meet the basic needs of these families. 
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Tax dollars were utilized as a business loan to Magna 
Corp, a loan that incurs no interest and has no guarantee 
of repayment. Indeed, the only monetary cost to Magna 
for assuming use of our tax dollars is up to 10% of the 
assessment or a $100 administration fee. The loss of these 
dollars from our community also impacts on local 
businesses that would have provided services and basic 
necessities to these families. The hardship created for the 
families has never been assessed or compensated. 

This example leads us to question the economic 
analysis that presumes shifting responsibility to the 
private sector will save taxpayers’ money. Such a pre- 
sumption can only be reached by glossing over or simply 
ignoring the impact analysis as direct Savings in one 
department are subsequently downloaded into other 
jurisdictions. Closing the collections branch saved the 
province the wages and administration of one department; 
however, it directly impacted the number of investiga- 
tions employment standards officers were able to conduct. 
This, in turn, reduced the number of potential collections. 

Another option that was and is still available is to 
increase the number of routine investigations and improve 
the collections of assessments against employers in 
violation of the law. This would have created more jobs 
and, hence, a larger tax revenue base. 

Secondly, procedures to enforce the Employment 
Standards Act are currently available under the act. The 
provincial government can now file certificates of the 
orders issued against the employers in court. The pen- 
alties assessed against employers, even at the $100 
minimum per claim over the past three years, will earn 
revenues of least $4,718,200. The maximum revenues, 
using the 10% administrative fee, will potentially amount 
to $20,827,130 for the same time period. 

Additionally, when the publicly funded employee wage 
protection program covers the amounts Owing to 
employees, it should not only be repaid directly by the 
delinquent employers, it should be treated as an invest- 
ment of taxpayers’ dollars as a business loan that incurs 
and compounds interest for the duration of the time it 
remains unpaid. In addition, employers who violate the 
legislation should be required to pay for the cost of 
collecting the money owed, over and above the minimal 
administrative fees. 

Not only would the investigations and collections 
branches become mutually self-sustaining but the enforce- 
ment of reasonable sanctions would act as a deterrent and 
disincentive to further violations by employers and, 
subsequently, cut through years of accumulated red tape. 

These are options that are both fiscally responsible and 


accountable to vulnerable employees. The folks in this: 


community are aware that there truly is a mechanism 
available to focus on the resolution of claims, a procedure 
that is neither time-consuming nor expensive. Common 
sense is completely lacking in the proposed amendments, 
which leads us to the third set of criteria against which 
they should be measured. 

Social responsibility: This is perhaps the area of the 
most reprehensible shortcomings of the proposed amend- 
ments. Time restraints force us to limit consideration to 
one area; however, I am confident that you now have in 
hand detailed documentation outlining the punitive nature 
of the other amendments. 


Contracting out collections of assessment entitlement 
to private collection agencies will create the necessity of 
numerous solutions to deal with a whole new set of 
difficulties for the vulnerable in our community. 

First, private collection agencies exist to generate | 
profits, not to recoup the money employees are legally 
entitled to receive. The proposed amendments to the act 
automatically reduce the potential assessment by up to 
75% of what the employee is rightfully entitled to 
receive. In addition to providing additional interest-free 
business loans to employers, workers are effectively 
losing 25% of their wage entitlement. This reduction is 
particularly devastating for unorganized workers who 
work in low-paid sectors or occupations such as food 
processing, foodservice, cleaning, telemarketing, domestic | 
workers and homemakers. Many of these workers are 
women. 

Secondly, to date, the Employment Standards Act has _ 
ensured conditions and terms of employment that are not | 
subject to negotiations or disputes, including minimum — 
wage levels, overtime pay, paid vacations, severance pay | 
etc. While not particularly abundant, these basic standards | 
maintained an equal playing field upon which employers | 
can compete. Under the proposed amendments, the — 
provincial government is interfering with the free market. 
As responsible employers who value the tax revenues of | 
high employment in our community and the business it 
generates locally, we are appalled by the government 
Sanctions to remove the equal standards currently in 
place. 
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Finally, the money generated by employment to access 
basic necessities is reduced under these amendments and 
must be subsequently replaced by public dollars to care 
for the needs in our community. The workers have earned 
their money and they should not be expected, required or 
coerced to accept anything less. We find it appalling that 
you would further suggest that low-income workers must 
rely on the publicly funded court System to access the 
money that rightfully belongs to them. Not only is the 
overburdened court system funded by our tax dollars, 


Justice is virtually inaccessible to those who cannot afford ! 
legal representation. In addition, we are well aware of the | 


problems created by the interlinking and overlapping 
barriers that impact differentially on the poor and the 
vulnerable within our community. 

One example is many citizens carry debts which they 
pay off slowly over the time when they’re working. 
When employers withhold money that rightfully belongs 
to the employees, it places the workers in jeopardy of 
losing their credit standing and of being pursued by the 
same collection agencies to pay off their debts in full 
immediately. Thus, collection agencies will recoup the 
total of all outstanding debts as soon as there is any 
money to claim. In situations where employees cannot 
access money owed to them, they are effectively forced 
to rely on income assistance programs to get by. Further- 
more, the Ministry of Community and Social Services 
will also recoup in full all money provided to the family 
during the time the income should have been available. 
Because the collection agency has the power to recover 
all outstanding debts first, the family may be charged 
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| huge overpayments by the Ministry of Community and 
Social Services. This ministry will deem the income 
'received, regardless of the fact the recipient had no 

access to or control of the claims processed by the 
, collection agency. 
' There are numerous similar considerations that have 
; not been taken into account in designing these amend- 
/ments. Indeed, Gerry Coffin for All Canada Collect 
| pointed out this morning that the proposed amendments 
’ were not well planned or researched and create conflicts 
; and violations between acts in regard to the legislation 
| governing the collection agencies. 
| This proposed bill does not protect vulnerable workers; 
| it increases their hardship. This bill does not save tax- 
| payers money; it saves businesses money and threatens to 
further reduce Ontario’s tax revenue base, simply by 
reducing the potential taxable income of workers. It 
/ would be wise to consider facts in the future, such as the 
fact that corporate taxes only contribute 8% of the total 
tax revenues. It is hardly fiscally responsible to propose 
amendments that remove all hope of eliminating some of 
the deficit and, further, seek to cast the working standards 
‘into a status comparable to that of developing nations 
_ around the world. 

In closing, I would like to remind you that this is the 

_ United Nations International Year for the Eradication of 
Poverty. If nothing more, it should serve to remind you 
that there are places in the world where minimum 
employment standards do not exist, where corporations 
produce goods for great profits in the global market, 
_ where folks sell their organs and their daughters to feed 
their families. The profits generated in these free zones 
_ provide what could loosely be defined as jobs and the 
profits are sucked out of the communities where they 
- were generated. They do not make the communities a 
better place to live. They do not provide an adequate 
standard of living for the residents there. In fact, the 
presence of the profit generators ensures painful deaths 
_ and moral degradation. 

If that is truly the vision this government has for our 
province and our people, then why bother putting us 
through this exercise of consultation? Why not simply 
abolish all standards today? After all, would it not be 
more profitable to have children producing goods locally, 
rather than having to import them all the way from 
Honduran sweat shops? 

The Chair: Thank you. That allows us one minute per 
caucus for questioning. We’ll start with the government. 

Mr Tascona: Thank you very much for your presenta- 
tion. I’m interested, with respect to page 9 of your brief, 
in your comments on the role that collection agencies 
play in collecting debts. You seem to be suggesting that 
the collection agencies have been very efficient in 
collecting debts involving the Ministry of Community and 
Social Services. 

Ms Thompson: No, currently — and this is one of the 
reasons why this stuff needs to be looked at and 
researched — debts that are owing to collection agencies 
are protected under the legislation. They can’t take 
Ministry of Community and Social Services dollars and 
apply them to debts because they are only for the basic 
needs of families. Under this legislation, that protection 


| 
| 
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is gone and the families don’t get that money to survive 
and live on. They may go months with no income 
whatsoever under this legislation. You need to look at 
that change really carefully before you touch it. 

Mr Tascona: We’re not looking at that change. You’ re 
commenting on the role of collection agencies and you 
made comments about them. It would appear that they do 
a fairly efficient job in what they do. 

Ms Thompson: So could the ministry if it would do 
the work. 

Mr Tascona: The ministry did do it and it was dis- 
banded in 1993 by the NDP. They laid off 12 employees, 
effectively terminated them, and we don’t do it any more. 

Ms Thompson: You're going to lay off one third more 
employees, according to your strategy. What you need to 
do is hire one third more and start processing those 
claims. 

Mr Hoy: Thank you for your presentation this after- 
noon. On page 7 you say, “Contracting out collections of 
assessment entitlements to private collection 
agencies” — and I won’t read the rest of it. It seems to 
me that what we could have in the future if we go the 
private collecting route is that like cases could be treated 
very differently from one to the other. One person, under 
the proposal that the government’s put forward, might get 
82% of what they were entitled to. Someone with exactly 
the same case or circumstances might only get 75%. That 
in itself I think is worrisome. I appreciate your brief this 
afternoon very much. 

There was another group that made a comment that the 
Ministry of Community and Social Services may be ready 
to assure that people on workfare will be protected and 
will be watching over the employment standards — 

Ms Thompson: They’ ve already lost all their nghts. 

Mr Christopherson: Thank you for your presentation. 
I’d like to just pick up on one sentence in particular, on 
page 10 at the top, when you said, “In closing, I would 
like to remind you that this is the United Nations Interna- 
tional Year for the Eradication of Poverty.” The last 
presenter talked about this issue in the context of an 
overall Tory agenda that outright hurts the most vulner- 
able and the weakest in our society. 

We know that the 22% cut in the income of the 
poorest of the poor in Ontario, the reductions in educa- 
tion transfer payments, the benefit cuts that are coming to 
WCB disabled workers, and now we’ve got this bill of 
rights for workers under attack — in the context of what 
the United Nations says, and I’m sure the government has 
mouthed the words somewhere by one of their ministers 
about how much they care about this, what is your sense 
of where we’re going to be by the time the mandate of 
this government ends up in terms of the standard of 
living of the poorest of the poor and the working poor 
and the most vulnerable in our society, including this 
bill? 

Ms Thompson: It’s clear that they’re moving towards 
a vision of the free zones where the corporate profits are 
all that matter. The communities where they’re generated 
don’t matter whatsoever. The profits leave the commun- 
ities. The Lazarus Community Action Coalition believes 
in community and one of the things that we’re doing in 
partnership with organizations around the province 
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through the Ontario social safety network is monitoring 
the effects on communities of changes such as we’re 
seeing put forward on the table to take to the United 
Nations. Canada is up for review, specifically since the 
elimination of CAP and putting in place measures such as 
workfare. We will be drawing attention globally to the 
situation that this government is Carrying on in this 
province. 

Mr Christopherson: Very good. 

The Chair: Thank you for coming before us here 
today. We appreciate you taking the time. 


CHATHAM AND DISTRICT LABOUR COUNCIL 


The Chair: That leads us to the Chatham and District 
Labour Council. We have 20 minutes for you to divide as 
you see fit. 

Mr Buddy Kitchen: Okay. Thanks a lot. As an 
introduction, the Chatham and District Labour Council 
welcomes the opportunity to appear before this committee 
and to address our concerns regarding the Employment 
Standards Improvement Act, Bill 49. It must be stated at 
the outset that we believe our concerns about Bill 49 to 
be serious. The fact that we travelled 130 miles for a 20- 
minute presentation indicates our desire to be heard. I’d 
like to also say I’m very glad to see a couple of local 
politicians here, as opposed to talking to people I don’t 
really know. 

The Chatham and District Labour Council is the 
central labour body for private and public sector unions 
in the Kent county area. We represent 25 different unions 
and upwards of 11,000 members from a broad range of 
services and industries. These include truck manufactur- 
ing, auto parts suppliers, hospital and retail sectors, food 
processing, telecommunications and government services. 

On May 13, 1996, when Labour Minister Witmer 
introduced Bill 49 amendments, she claimed they were 
only housekeeping changes to the Employment Standards 
Act. It is our view that what was presented as minor 
amendments contain substantive changes, changes which 
clearly benefit employers and diminish access to Justice 
for both organized and unorganized workers. 

The proposed changes will make it easier for 
employers to escape penalty where they violate basic 
standards and harder for the average working person in 
Ontario to enforce his or her rights. These amendments 
Strip unionized workers of the basic standards they have 
built on under Ontario law for decades. Instead, under 
Bill 49 these basic standards will become additional items 
to be negotiated at the bargaining table. . 

We understand, according to a London Free Press 
article of August 20, 1996, the minister has now tempor- 
arily withdrawn a section of the bill centring around 
flexible standards, which is section 3 of the bill. This will 
not stop us from commenting on this section. 
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Although we appreciate the fact that this most contro- 
versial amendment will come under closer scrutiny 
through a comprehensive review of the act, it is our view 
the reason behind the withdrawal of this section is 
directly related to two very significant and public events, 
those being the Ontario Federation of Labour’s bad boss 


hotline and the employment standards violations at th 
Screaming Tale restaurants in Belleville and Port Hope, 

The OFL bad boss hotline was set up in early Augus 
as a toll-free line to allow workers to call in if they wer 
experiencing problems at work, and it has generated mor 
public attention and media scrutiny than this governmen 
wishes it would. At a time when this government want: 
to relax employment standards and enforcement, the 
hotline is receiving over 100 calls per day regarding 
violations. Calls include tales of employers not paying 
wages owed, not granting due vacation or statutory 
holidays, forcing employees to work beyond legislative 
limits. Other calls include complaints of firing without 
cause and harassment. 

Realizing that this 
number of employment 


government has laid off a large 
standards officers, some 


employers have resorted to obscene tactics. As. this 
government is shirking its responsibility in protecting 
vulnerable people in the workplace, the case of the 
Screaming Tale Restaurant came to light. In this case, the) 


employer refused to pay servers in his establishment the 
minimum wage required by law. Instead, he said they 


were volunteer servers and were working for tips only. 
The official response to these complaints by the ministry: 
was that it would take at least one to two months for the 
ministry to look into this matter. Complaints of this 


nature could be handled much faster if the Ministry of 
Labour would hire back the hundreds of employment 
standards officers laid off since last year. 

The very nature of these violations is the core of the 
amendments this government would like to introduce. 
Witness the way employers comply with these present 
burdensome regulations now. 


These are both classic examples of what happens when | 
the provincial government puts blind faith in the goodwill - 
of employers to provide a decent and fair workplace. — 


What you get are bad bosses. These same employers are 


becoming accustomed to getting anything they want from | 


this government and are feeling untouchable in this 


deregulated Ontario. They are abusing and exploiting | 


their employees more than ever. 


Failing repeal of this entire bill, largely because of the | 
Support given by the business community, I urge the | 


minister to at least rename this bill and call it what it 


actually is, an Employer’s Standard Act. As you heard | 
this morning, it would be administered by the Minister of - 


Corporations. 


It is our opinion that any amendment to the Employ- — 
ment Standards Act has to recognize the enormous | 
imbalance of power that exists between employers and | 


employees. Accepting this, it then has to be recognized 
that individual employees, and in particular non-unionized 
employees, are in an unequal bargaining position in 
relation to their employers. 

Employment standards then must concern the protec- 
tion of workers. To that end, the Employment Standards 
Act and any changes must and should continue to 
institute uniform, fair and reasonable minimum standards 
to protect the interests of workers who are in an unequal 
bargaining position in relation to their employer. 

The Chatham and District Labour Council sees no way 
employment standards in Ontario pose a barrier to 
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| profitability, competitiveness and economic growth. What 
they can do is add a degree of stability to local econ- 
‘omies by guaranteeing minimum standards in local 
‘employment. 
_ This government claims the objective of Bill 49 is to 
: simplify and streamline the enforcement and administra- 
‘tion of the Employment Standards Act. It has already 
| been pointed out that there is no problem in doing either 
| now; it’s just not being done. 
| I'd like to talk about some sections of the bill. With 
|regard to the one pertaining to the flexible standards, 
| realizing this is a section which has been withdrawn for 
| future consideration, I would still like to comment. As it 
stands, this section allows the workplace parties to 
|; contract out minimum standards if the total package 
| under the agreement, “assessed together,” confers greater 
| rights than the Employment Standards Act. Workplace 
| parties are being asked to compare and value together 
' non-monetary rights such as hours of work with monetary 
| rights such as overtime pay, contingent rights such as 
| severance pay, and mixed rights, which would include 
' such things as vacation and statutory holidays. This is 
_ like comparing apples and oranges. 
This amendment will make negotiated settlements 
, much harder to achieve and destroys the intent of workers 
_having the benefit of a complete and coherent set of 
, workplace standards governing important aspects of their 
| working conditions. I’1l tell you right now, living in Kent 
county, they just settled one strike in Wallaceburg and 
| there’s another one in Tilbury right now. It’s just proving 
_ to me it’s harder and harder to get a collective agreement 
/ nowadays without having to go through negotiating what 
are considered to be basic standards now. 
_ Enforcement for non-unionized employees: These 
amendments would download responsibility for the 
enforcement of minimum standards for non-unionized 
workers to the individual workers themselves, if they 
choose the courts to recoup what is rightfully owing 
them. This is time-consuming and costly. They can, 
however, choose the employment standards branch 
through a complaint, but are restricted to collect only 
$10,000 regardless of what is owing. They have a short, 
_ two-week window to decide if they would like to con- 
tinue under the act or withdraw and pursue a civil 
remedy. They lose recourse if they do not obtain the 
necessary legal advice by deadline. For an employee, this 
amendment is both restrictive and punitive. It does not 
serve the cause of basic justice in the workplace. 

Maximum claims: As stated above, $10,000 is the 
proposed maximum amount an employee may recover by 
filing a complaint under the act. The problem is that 
workers are often owed more than this. Workers who are 
owed this amount would probably not have the financial 
means to pursue this through the courts and are being 
forced to accept less than what they are owed. This could 
encourage the worst employers — and there are some of 
them out there — to violate the most basic standard and 
profit from it. 

The minister will now have the right to set a minimum 
amount for a claim through regulation. Workers who 
make a claim below the minimum, which is as yet 
unknown, will be denied the right to file a complaint or 


have an investigation. Imagine if the taxpayers of this 
province asked for the right not to pay their taxes if they 
were below a certain dollar figure and they got to choose 
that dollar figure. 

Use of private collectors: This amendment will give 
private collectors the power to collect amounts owing 
under the act. It is ironic to think the government’s 
solution to its own inability to collect moneys owed 
because it didn’t enforce the act to begin with is to 
absolve itself of the responsibility and farm the problem 
to a collection agency. Tom Sawyer could take a lesson 
in whitewashing here. 

Private collectors may be authorized to charge fees. No 
doubt, these will be passed on so that the individual who 
receives the money will be getting less than they are 
owed. Working people need the current system of public 
enforcement maintained and improved. 

Limitation periods: I include this if only to show the 
hypocrisy of these amendments. Bill 49 changes a 
number of time periods in the act. The major change is 
that employees will be entitled to back pay for a period 
of only six months from the date the complaint was filed, 
instead of the previous two years. In contrast, the minis- 
try still has two years from the date the complaint is filed 
to conduct its investigation and a further two years to get 
the employer to pay moneys owing. In other words, an 
employee having made a complaint under the act could 
wait up to four years before receiving only six months’ 
back pay, not the previous two-year amount. Keep in 
mind that this could be reduced, depending on the 
amount the private collector collects minus the user fees. 

In conclusion, as our comments on some amendments 
to Bill 49 and our comments addressed in our introduc- 
tion indicate, no one concerned with basic minimum 
standards in terms of employment could possibly favour 
these amendments. Bill 49 is not about the protection of 
the interests of workers and it does not attempt to remedy 
the imbalance of power that exists between employer and 
employee. 

As for the unorganized, Bill 49 is about the race to the 
bottom. It is about this government’s effort to strip what 
little protection they have under the law away from them. 
It is about this government’s openly aligning itself with 
the employers and the employer associations of this 
province, yet telling workers it is acting on their behalf. 
This is unacceptable. 

1420 

Mr Hoy: Thank you for being here today. I recognize 
the exact route you probably travelled to get here, very 
much so, and have always appreciated your attendance at 
any of the public forums I might have in the riding. 

You talked a bit about the bad boss hotline. I assume 
the answer will be yes, but you say there are 100 calls a 
day coming in. Is it the OFL’s intention to catalogue 
what type of infractions or complaints are coming in and 
then eventually make them public, and more particularly 
to the government? 

Mr Kitchen: Actually, they are trying to do that now, 
but when they set it up they didn’t anticipate the number 
of calls they are getting now and they don’t necessarily 
have the capability at this time. I phoned the OFL for the 
statistics on Monday. They say that 100 calls a day is a 
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factual number. This highlights some of the things they 
receive. 

Some of the other things they talked about were 
violations of minimum wage. let’s say, for instance, the 
minimum wage was $1, and for eight hours they would 
pay them $8. But really, particularly for young kids, to 
carn their $8 they are having to work 10 hours to get it. 
On paper they’re putting down that they are paying out 
the minimum wage when in reality they are not. 

It’s not just the OFL. Our labour council gets an awful 
lot of phone calls, particularly at this time of year, from 
people asking if there’s anything we can do for them 
because of employment standards violations. A lot have 
to do with students and so on, particularly with seasonal 
work and what could be considered summer employment. 
So we get a lot of phone calls above and beyond this 
hotline itself. 

Mr Hoy: We’ve also had submissions — and I think 
you're touching on it when you talk about unorganized 
labour — that it’s a fact that there is a vast percentage of 
people who currently are unemployed, so the employment 
market is very good from the employer’s standpoint. He 
has many people to choose from. People are willing to 
maybe look away from some of these infractions because 
they desperately need a job. The government has said that 
it was going to create 725,000 jobs over its mandate. 
Clearly that figure of almost three quarters of a million 
jobs would help to improve things vastly. What’s your 
opinion on the government’s performance to date in 
creating these 725,000 jobs? 

Mr Kitchen: In Chatham, I’m represented by two 
different levels of government, provincial and federal, 
and both of them campaigned on a job creation program. 
There has been a supposed increase in jobs, and they’re 
a new kind of jobs; they’re called net jobs. I don’t know 
really what those are, but both levels of government are 
taking credit for those, so these 35,000 new net jobs that 
have been produced in Ontario, is that 17,000 for the 
provincial and 18,000 for the feds, or are they both 
claiming the 35,000? I really don’t know. 

I don’t see the jobs. The place I work at, we’re into a 
massive layoff. A few years ago we hired 1,000 people. 
That was good for the statistics, but now they just laid off 
1,200. With that there’s the ripple effect through the 
community also. I don’t see it. I have a 21-year-old 
daughter who has been essentially looking for full-time 
employment for over two years now and can’t find it, so 
what she’s doing is like many students are doing: going 
back to school. 

Mr Christopherson: Buddy, thanks very much for 
your presentation. Good to see you again. 

On page 7, I believe, you talk about the issue of a new 
minimum amount, a threshold that a worker has to Cross 
in terms of money they’re owed before the ministry will 
respond. In fact, in some documents it’s been referred to 
as preventing nuisance claims, which is of course quite 
troublesome for those of us who consider every dollar a 
worker is owed to be a dollar they’re entitled to. It’s not 
anybody’s nuisance; it’s their money and they’re bloody 
well owed it. 

I'd like to ask you two questions. One is, given the 
fact that the government is giving itself the right to set 


that minimum by regulation, which means in the cabine; 
room, not on the floor of the Legislature, and one 
decision of cabinet can move it, do you, on behalf of the 
people you represent, have a real concern that the long- 
term plan of this government is to slowly, when no one’s 
watching, move that dollar figure up further and further 
so that workers lose more and more money that they’re 
entitled to because it falls into that “nuisance” category? 

Secondly, in the real world out there that workers face, 
especially those not covered by a collective agreement, 
do you see the possibility that if you’ve got a bad 
boss — and that’s what we’re talking about here, the bad 
boss — who is violating the laws anyway, can you see 
some of them actually sitting down and calculating: 
“Okay, the minimum is $100 a year. That means I can go 
after $50 or $75 per employee every six months and they 
can’t touch me”? Do you see that as realistic or is that 
just a lot of rhetoric? 

Could you comment on those two things? 

Mr Kitchen: No, I see that as very realistic. | 

Let me start off by saying I don’t like things being. 
done by regulation in the back room. I’m an open and 
honest person and anything I say will be open and honest. 
and subject to debate, and I’ll accept that fact. But the’ 
fact of the matter is, to do something by regulation in the. 
back room which affects people and will impact their 
lifestyle, I don’t like that way that government can be 
done. Yes, I can see that being done, and the impact of 
it being done that way really penalizes the person being | 
owed. 

Again, let’s make reference to the concept of tax- 
paying. If I owe the government some money, they damn > 
well expect me to pay it. They’re not going to let me pay. 
a minimum amount. I think they do have the freedom of - 
a dollar or so, that you don’t have to pay anything less | 
than a dollar, but if I owe them money, everything they 
have coming, they expect. I think that should be the way 
for employees also. With a minimum wage that has been © 
frozen now — and people will argue it’s not at a livable, 
decent rate — people who are owed money, had they had 
to work at a minimum wage rate, yes, every dollar 
matters and probably every quarter matters in that 
instance. | 

I’m trying to think of the second question. Yes, there 
are bad bosses out there, there’s no doubt about it, and I 
think I gave examples here of what bosses, if left to their 
druthers, would do. They’re violating the existing stan- 
dards, let alone watered-down standards, now. I think the © 
reason they’re doing that is because they understand that — 
employment standards officers have been laid off and 
there’s a possibility that they can get away with it. If they 
can do it at tougher standards, what are they going to do 
at lower standards under the same situation? I’m not by 
any means saying that all employers are bad, but there 
are bad employers out there. 

The Vice-Chair: Thank you very much. Sorry to cut 
you off, but we’re going over on each answer here. 

Mr Kitchen: That’s fine. I’m used to that. 

Mr Ted Chudleigh (Halton North): Thank you very 
much for your presentation. Your comments on collec- 
tions, particularly on summer employment and students, 
interested me. Ten years or maybe 12 years ago I went 
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through that process with my son, who had been stung 
with unpaid wages on his last week of employment, 
cutting grass during the summer. We were able to 
recapture the funds through the employment standards 
officer. 

I guess in the debate we’ve been having for the last 
number of days, we keep hearing this term “bad bosses.” 
We heard it yesterday in Kitchener and in Hamilton and 
in Toronto as well. I don’t think anyone in government 
or out of government, in previous governments or in 
current governments, will support bad bosses. Certainly 
the chamber of commerce I think was asked that question 
in Kitchener or Hamilton and indicated they didn’t 


| represent bad bosses. 


Mr Kitchen: Then we don’t represent bad employees. 
1430 
Mr Chudleigh: Exactly. I don’t think any legitimate 


- organization represents bad employees either. 


What the problem gets down to is identifying what a 
bad boss is, what a bad employee is, and not only 
identifying them but putting it in words in legislation that 
has teeth. That’s a very, very difficult process. 

We’ve been through the area of trying to collect 


/ money through the government in two or three different 


ways, and none of them seemed to have worked very 
well. We have never used the system of using profession- 
als to collect it, collection agencies, which is proposed in 
this piece of legislation, and we are hopeful this will 
improve the situation in that area. 

But in the area of identifying bad bosses, is there 
anything that you can help us with? What kinds of 
criteria do you look at? If you were out looking for a job 
and you if you did have the opportunity of two jobs, 
what would the criteria be to identify a good boss or a 
bad boss? 

Mr Kitchen: Well, some of it could be reputation. A 
large turnover of employees could be indicative. 

You’re saying you’re having a hard time collecting 
money. Just to get back to it, because I don’t want to lose 
this thought, it seems to me this government has intro- 
duced — I don’t know whether it’s legislation, regulation 
or they’ re just at least talking about it — about recouping 
money from “deadbeat dads.” This is a new thing. It was 
for a long, long time thought that they couldn’t recoup 
this money, but now this government has found a way of 
recouping this money. 

Mr Chudleigh: Not yet. We’re trying. 

Mr Kitchen: Yes, but I mean — 

Mr Chudleigh: We’re trying to do it through the 
income tax. 

Mr Kitchen: Maybe we could do the same thing with 
moneys owed to employees from — 

Mrs Boyd: Their driver’s licence. 

Mr Kitchen: Yes, take their driver’s licence away, or 
maybe put their picture up at the post office or something 
along that line. 

In one sector of the government you’re saying govern- 
ment will recoup this money that’s owed, yet in another 
sector you’re saying you can’t do it so we want to 
privatize it. To me that doesn’t make sense. You've 
addressed essentially the same kind of issue in a different 
ministry, so why not try it here? 


The concept of bad bosses might even go beyond 
dollars and cents. Some of it is you’re trying to recognize 
scruples and morals possibly. We could have got into the 
same debate when anti-scab legislation was repealed, and 
I would have argued to you at that time that a reputable 
employer would not bring in scabs. I would say the same 
thing: A reputable employer, a reputable boss, would not 
purposely go out to screw his employees. But the fact of 
the matter is, there are some out there who are doing it. 

You were saying about your son, your child who 
couldn’t recoup their summer wages. I got a call last 
summer — and this happened to deal with this college 
painting, where they go around. It was extremely hard for 
us to do it. Despite the fact that we didn’t have to, we 
tried to help this individual. Many times the community 
that they do the work in, the employer is in a different 
one. I don’t know if you know where Chatham is, but 
when you come from Chatham — 

The Vice-Chair: Excuse me, sir. 

Mr Kitchen: — and you find out that it’s in Missis- 
sauga, that’s big-town Ontario compared to us and we get 
lost in it. 

The Vice-Chair: I’m sorry to interrupt. We are about 
five minutes over now in the whole presentation. 

Mr Kitchen: Are we? I was having a lot of fun. 

The Vice-Chair: We do appreciate your sharing your 
thoughts with us today. Thank you very much. 


UNITED STEELWORKERS OF AMERICA, 
SOUTHWESTERN ONTARIO AREA COUNCIL 


The Vice-Chair: Could we have the United 
Steelworkers of America, southwestern Ontario area 
council, come forward. I’d ask you please, for the sake of 
Hansard, to introduce yourself to everybody present. 

Mr Terry Coleman: Can I just start by saying that 
I’m slightly hearing-impaired and I’m having a little 
trouble. I don’t know if it’s the acoustics in the room. I’d 
ask anybody that addresses me to speak slowly and 
clearly, please. And I didn’t hear what you said right 
now. 

The Vice-Chair: Okay. I said welcome to the proceed- 
ings and would you please introduce yourself to the 
committee here as well as for the sake of Hansard. 

Mr Coleman: My name is Terry Coleman. I’m here 
representing the southwestern Ontario Steelworkers area 
council. I want to start out by thanking the resources 
development committee, on behalf of our 3,500 members, 
for this opportunity to air our views on Bill 49. We 
administer 46 collective agreements in almost every 
sector of the economy in the southwest area. 

It is with great trepidation that I come before you 
confronted with a piece of legislation authored by a 
government in a modern democracy that would call Bill 
49 “An Act to improve the Employment Standards Act.” 
The minister introduced this bill as housekeeping, and yet 
the potential impact of this bill is so far-reaching that 
shock waves were felt immediately throughout the 
province. How could a Minister of Labour, whose duty it 
is in cabinet to defend workers, be so out of touch with 
workers’ needs? 

Section 1, enforcement of the ESA — or not: Under a 
collective agreement, in section 20 of the bill, new 
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section 64.5 of the act, the Employment Standards Act 
can now be considered to be part of that collective 
agreement. It will then be the union’s duty to investigate 
and enforce the Employment Standards Act through the 
grievance and arbitration procedures. 

This change speaks quite clearly of privatizing enforce- 
ment of a public act. We need an open and public debate 
to see if the people of Ontario want or need their laws 
administered by a private body with no recourse to 
investigate, settle or determine claims. The union will not 
have access to an employment standards officer’s report, 
personnel and employment records, setting the stage for 
abuse and obstruction by corporate counsel and ultimately 
ensuring that justice is not served. Considering the costs 
and liability involved to a small local union for supplying 
both fair representation and arbitrators’ fees, it is out of 
reach to furnish this service. 

If you will recall from my introduction, the south- 
western Ontario Steelworkers area council services 3,500 
members and administers 46 collective agreements. That 
means the average unit size is 76 members. A unit of 76 
members simply does not have the resources to police the 
Employment Standards Act. Do we then pretend there’s 
nothing wrong and not proceed? Who is served by this 
change? 

We are of the opinion that privatizing enforcement is 
folly. In fact, knowing the conditions of employment 
today, enforcement needs to be given more muscle. 

Section 2, enforcement for non-unionized 
employees — or not: This is speaking to sections 19 and 
20 of the bill, section 32 and section 21. Taken together, 
these provisions are an unprecedented attack on people 
least able to defend themselves. 

Firstly, they bar civil remedies for an employee to 
pursue both an employment standards complaint and civil 
action. Our council finds it ironic and inconsistent that in 
the field of auto insurance the government would allow 
new forms of litigation, but in the employee/employer 
relationship that same government would move to stop 
civil proceedings. 

In any event, litigation is not a real alternative to 
working people. It is resource-consuming, both time and 
money, which many people simply don’t have. This gets 
us back to an employment standards action which in lots 
of cases, although expeditious and inexpensive, is now 
faced with an unrealistic time limit to decide — two 
weeks — a cap of six months from the time of the claim 
for moneys owed, a maximum recovery of $10,000, and 
an as yet undisclosed minimum. 

Why does an employer need this kind of power over 
an employee? The Steelworkers area council feels these 
provisions are patently unfair and need to be scrapped. 

Section 3, private collection agencies — or not: 
Section 28 of the bill, new section 73 of the act, speaks 
of a major departure in the field of labour relations. No 
longer is the employee/employer relationship seen as a 
special relationship, but instead treated as an ordinary 
activity of commerce. 

This is shown clearly in the provisions of this bill as 
regard collection agencies recovering moneys owed to 
employees. At the present time, a serious problem with 
the act is the failure to enforce, and collections fall into 


this category. We feel it is fundamentally wrong 
absolve the government of the responsibility to enfon 
the act. If the collection agency can only recover a parti 
settlement, that agency can take a recovery fee for j 
services, a user fee, to supply a poor settlement. This ty 
of provision will likely lead to smaller settlements ar 
open the door to abuse. Collectors will pressure emplo: 
ees to take smaller settlements, providing a break to th 
employer, and the fee will be collected from tt 
employee, probably the least able to pay. 
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Unscrupulous employers will find their liabiliti¢ 
lowered, and thus encouraged to continue their violatior 
of minimum standards. This particular provision is 
working model of the race-to-the-bottom mentality ¢ 
today’s business community, and so it must be rejecte 
outright. Our council feels that, as in other areas we hav 
commented on, it is only prudent to enforce this impor! 
ant area of collections more vigorously through publi 
enforcement officers. | 

Section 4, last-minute changes or not (minimur 
Standards): I appreciate the fact that flexible minimur 
standards have been removed from Bill 49. I also under 
Stand that this concept is to be revisited in the nea 
future. Therefore, I feel obligated to comment on thi 
issue. The government takes the position that as a societ' 
we no longer desire or need minimum standards in th 
key areas of the employee-employer relationship. 

The Employment Standards Act is about our society’: 
minimum acceptable workplace rules. What has changec 
to cause these standards to become irrelevant? Is it tha 
all employers have learned a new benevolence that they, 
couldn’t find under force of law? We don’t think so. We 
at the Steelworkers area council are of the belief tha’ 
government, at the behest of business, has decided tc 
abdicate its responsibility to the least fortunate in ow 
society while business reaps the rewards. 

The idea that minimum standards of hours of work, 
overtime pay and severance pay must confer greater 
rights than those set out in the act when assessed together 
is unworkable. This becomes an unruly mess when one. 
tries to assess together purely monetary rights (overtime: 
pay and severance), non-monetary rights (hours of work): 
and mixed rights (vacation pay and public holidays). 

The Steelworkers have many agreements with amiable 
employers in this province that allow for ongoing negoti- 
ations during the life of a collective agreement to allow 
flexibility, as long as minimum standards are met. I fear 
for those relationships if basic standards are removed. 
Allowing employers to table what were once minimum 
standards while negotiating will certainly serve to frus- 
trate in many cases an already difficult situation, we 
believe to the point of causing unnecessary labour 
disputes. This of course flies in the face of the goals of 
the act and does not reflect a commonsense approach. 

It is the opinion of the Steelworkers area council that ! 
not only do minimum standards have to be retained; they 
must be improved if we are to build a better society. We 
ask that flexible standards not be brought back in the 
comprehensive review of the act. 

Some minor positive changes: Vacation entitlement of 
two weeks per year accrues whether or not the employ- 
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ment was active, codifying pre-existing jurisprudence of 


| referees. Termination pay is now due seven days after 
' termination (section 5 of the bill). The calculation of 


service and length of employment will explicitly include 
time on parental and pregnancy leave, again codifying 


| pre-existing jurisprudence. Although these are positive, 


we question the impact if enforcement is reduced. 
Conclusion: We are very strongly opposed to the 
changes proposed in Bill 49. We fear for the employees 
of unscrupulous employers, both organized and unorgan- 
ized. For many, it will mean undermining an already 
precarious existence. A modern, democratic society 
cannot afford to wash its hands of these people in the 
manner prescribed in Bill 49. Enforcement of the 
Employment Standards Act must not be left to the 
vagaries of the private sector. We feel that private 
collection agencies, along with the monetary cap and 
severe time restraints, serve only the employer’s bottom 


line and the government’s wish to withdraw from the 
solemn duty of protecting its citizens. 


For these reasons, the southwestern Ontario Steel- 
workers area council asks that this bill be withdrawn 


_ from the legislative agenda. 


The Vice-Chair: We have two and a half minutes per 
caucus, starting with the government side. 
Mr Shea: May I ask you to turn to page 2 of your 


_ submission and ask if you could give me a brief elabor- 
ation on your comment, “enforcement needs to be given 


more muscle.” Can we pursue that for a moment? 
Perhaps give me some illustrations that you think would 
be helpful. 

Mr Coleman: To be quite frank with you, I think this 
body in front of me here is represented by all three 
parties. I’ve been around in the workplace for 25 years, 


$0 every party here has had a crack at being government, 


and quite frankly, you’re all guilty of not protecting the 
"unorganized in particular. 


There are home workers, there are — I can certainly 
remember all through my career in the workplace. I’ve 
had seven jobs in 25 years, three non-unionized and four 
unionized. I have seen every kind of violation, and I’ll 
tell you right now, in an unorganized workplace you have 
almost no rights. You can be paid below minimum wage. 
Quite frankly, every law can be broken, because you have 


no recourse, if you want to keep working. 


Mr Shea: You put your finger on an issue that I know 


is of real concern to the minister. You have talked about 
home work, and that’s a growing issue. As you may 


know, the recent city of Toronto planning statistics say 
one in five people is now working out of their home. 
That’s a real concern reflecting a need to update the 
Employment Standards Act, so I’m concerned at how you 
perceive the enforcement being extended into that kind of 
a setting. I’d like your thoughts on that. How do you do 
that effectively? 

Mr Coleman: Quite frankly, I’m unprepared to answer 
that. I’ve looked at it, and I’m quite convinced that 
what’s going on here — I can’t tell you what’s going to 
happen any more than you can in the comprehensive 
review, but the changes here are certainly not doing 
anything to help it that I can see. 

Mr Shea: Like you, I am as frustrated by the shortness 
of time to pursue questioning, but unfortunately, that’s 





the rule of the committee. Let me very quickly ask 
you — 

The Vice-Chair: Mr Shea, you just — 

Mr Shea: See what I mean? 

The Vice-Chair: Sorry about that. 

Mr Jean-Marc Lalonde (Prescott and Russell): 
Terry, were you satisfied with the actual Employment 
Standards Act? 

Mr Coleman: With which one? 

Mr Lalonde: The one we have in place at the present 
time. 

Mr Coleman: No. 

Mr Lalonde: I believe that the government has 
decided to let go 45 enforcement officers, but probably 
instead of letting them go, they should make sure they 
have proper training and make sure that what was in 
place was enforced. From what we have seen, and we 
were told ever since we started the hearings, people seem 
to be mostly in favour of what was in place, but it 
seemed to be that the enforcement officers were not 
properly trained to make sure that they followed the 
procedures. That is one of them. 

The other one, the fact that we are going to go to 
privatize the collection, one part that I’m not too happy 
about is the user fee. I really believe at this point that the 
fact that the employer is entitled to be charged — or we 
will be able to claim up to $10,000, and he knows the 
fact that we are going to a collection agency. He knows 
he has to pay, and he’s going to drag it as long as 
possible to make sure that this employee doesn’t get the 
full amount. He will be guaranteed 75%. That is the part 
that I’m really concerned about. The employer will be 
mad that we had lodged a complaint and he knows that 
he has to pay, but he’s going to drag it as long as 
possible to make sure that the employee only gets a part 
of what is coming back to him. Do you feel that the fact 
that we are going to privatize, there’s a danger at that 
point? 

1450 

Mr Coleman: From looking at what I can tell of how 
this would work in practice, I can almost guarantee you 
that — you know, I realize collections aren’t what they 
could be right now, but of the ones that are done, they’re 
going to get less now, I think, from the feel I get, from 
the look of this. 

Mr Lalonde: So all the user fees should be charged to 
the employer, if it is up to $10,000 plus the amount that 
the collection agency should be getting from the 
employer? 

Mr Coleman: Well, yes. I realize there’s probably an 
ideological difference here in what’s going on. As far as 
privatizing or not, which I use quite a bit in here, it’s 
then kind of flying in the face of doing business in its 
most economical form. Do we accept a certain tax level 
in order to have a fair playing field for all, not only 
employees but employers? Having them pay more on top 
of that, if it’s a good employer, a mistake was made or 
whatever, they will pay, plus they will pay on top of that. 

Mrs Boyd: Terry, thank you for your presentation. I 
know you’re with an international union and that your 
union represents people all over North America, so 
you’re familiar with the issues that are there in right-to- 
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work states. Although the members of the government are 
talking very much in terms of being concerned about 
employees, the reality is the overwhelming thrust of their 
legislation throughout their term in office so far has been 
to level the playing field down to the lowest common 
denominator, which is in fact what they believe is 
necessary in order to maintain competition. Do you see 
this kind of action against our minimum standards as 
really the first step, the thin edge of the wedge, in driving 
down employment standards and driving down protection 
for workers so that in fact that lowest common denomina- 
tor will be closer at hand? 

Mr Coleman: Actually, I think I mentioned it in the 
brief that it was part of the race to the bottom that labour 
has been talking about for a long time that really came 
about through the various free trade deals. It is all one 
big agenda, from my point of view, most certainly. 

Mrs Boyd: I would certainly agree with you. I think 
this is just one little piece in that larger picture of how to 
in fact increase more and more power for employers, to 
enable them to call the shots, so they can show that they 
are able to attract the large profits that are going to 
impress international corporations. We’ve certainly seen 
that in negotiating over a number of years. I know your 
union has been in a position where in order to maintain 
jobs at all you have had to make some concessions and 
that is why the whole issue around minimum standards, 
that, granted, has been withdrawn for the time being, is 
really the heart of this change, isn’t it, because it can 
force unions as well as the unorganized into agreeing to 
that erosion of standards that eventually leads to the 
lowest common denominator. 

Mr Coleman: I’ve kind of come up with a novel 
concept lately. Quite seriously, I don’t know that labour 
ever saw a problem with the idea of increased or freer 
international trade and the old theory of the level playing 
field, but does there not need to be then a level playing 
field in labour? We’re all Saying yes, but are we going to 
come up or are we going to go down? 

Mrs Boyd: The last thing is on the collection issue. 

The Vice-Chair: I’m sorry, we’ve now exceeded the 
time. Thank you very much for your presentation this 
afternoon. 

Mr Shea: On a point of order, Chair: I want to make 
a point, just to make sure we’re very clear, unless there’s 
something I don’t understand, that in fact employers do 
in fact pay levies. 

But I wanted to make sure in the minutes — we 
received on our desk a moment ago a letter that is signed 
by a deputant who appeared just a few minutes ago, 
indicating in response to a question that, in her opinion, 
the minimum wage ought to be $9.80 per hour. I have 
received on my desk, and I assume other members have 
as well, her attempt to correct the record. She wishes that 
to show $19.80 per hour as the minimum wage. I want to 
make sure that is in the record. My record shows that this 
would then raise the Ontario minimum wage to $41,184 
a year, plus the ancillaries above that. I think that should 
be on the record. 

The Vice-Chair: I will accept this as a new sub- 
mission to the committee to be filed. Thank you very 
much for bringing it to our attention. 


MICHAEL KLUG 
DONNA HOGG 


The Vice-Chair: I would ask that Michael Klug ar 
Donna Hogg come forward, please. | 

Mr Michael Klug: Thank you. My name is Micha 
Klug and I’m a lawyer who acts for employees and trac 
unions here in the London area. I’m here today becau; 
I’m concerned about the effect Bill 49 will have on m 
clients and other workers throughout Ontario and on trac 
unions in general. 7 

Simply put, Bill 49 is a malicious piece of legislation 
and I say “malicious” for a reason. It’s not just th 
unintended consequences of this act that are bad; it’ 
what the actual intent of the legislation is. I defy anybod 
to look at this piece of legislation and come to any othe 
conclusion but that the intent of the legislation is to tak 
money from the most vulnerable workers in this province 
and put it in the hands of the worst bosses, the cheats an. 
the con artists who are the worst employers in thi 
province. You’ve taken the most disreputable bosses ani 
the most desperate employees and you’ve shifted th 
power balance radically in favour of the bosses. That’. 
wrong. Z. 

I’m not going to spend my time today giving a clause: 
by-clause critique of this legislation. That’s been done by 
the Ontario Federation of Labour employment standard: 
working group. They’ve done their job well and I suppor 
their conclusions. 

I wish to grant the majority of my time to Ms Donne 
Hogg, whose daughter and some of her co-workers aré 
clients of mine currently. I do this with the hope that ir 
listening to Ms Hogg’s story and the story of what he: 
son and daughter have been through, you realize that this. 
legislative gamesmanship you engage in has real effects 
on real people and that it causes pain to people and that: 
you have to justify what you do under that standard. Why 
are we doing this to people? | 

Ms Hogg phoned my office a couple of months ago. 
She was in a state of great distress and asked me quite. 
simply, “Is there anything that can be done or are we 
wasting our time with this?” The problems Ms Hogg’s. 
daughter had at work are simple. She’d been working, 
since September 1995 without getting paid. She’d been 
working long hours. Ms Hogg will tell the story. I would 
ask you to listen to that and to consider in particular how 
Bill 49 will affect people in Ms Hogg’s situation. Without 
further ado, I turn my remaining time over to Ms Hogg. 
1500 | 
Ms Donna Hogg: Good afternoon. Basically, last 
September 8, my daughter and son, who worked for a 
local landscape company, and two other employees were 
offered a deal from the owner, that if they worked from 
September till April with no pay he would turn over the 
company to them. They had worked there a total of about 
17 to 18 years, my son working there for seven years, my 
daughter two years and the two other employees three 
and five years. They had no reason not to believe the 
owner. He had owned the company for 10 years, he’d > 
always paid them, not holidays or anything, but he’d 
always paid them. They had no reason not to believe him. 

In any case, he laid them off September 8. They 
worked between 12 and 15 hours a day, seven days a 
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| week, until Christmas. They did snowplowing over the 
winter. This was building up to a future. They had 
Christmas Day off. But they did do litter runs, they went 


to the university and did ice runs, things like that, they 
fixed the equipment, for the whole winter. In February 
and March, they went out and did sales for this company. 
They got several sales, good sales. Besides, they still did 
the snowplowing, sometimes as much as 30 to 40 hours 
a night and then came home and started all over again. 
They never had a weekend off, never, since that time, 


right up until June 28. 


In any case, when April came, after they had worked 
these long hours, basically without pay — and we had 
hardship; we really did. We were terribly in debt. No one 
could help us. We’re each of us about $15,000 in debt, 
and that’s at very low money; at times we didn’t have 
money and had to go to the food bank. We’re a middle- 
class family. We have never been on social assistance or 
anything. 

In any case, to get that part done, my daughter-in-law 
is 39 years old. She had lost her job in Ottawa, at 
Revenue Canada, a changeover in staff — it was a 
subcontract for them — and she’d been there 17 years. 
She came down here and started out landscaping at that 
age, but she enjoyed it. Then, within two years, to have 
a chance to own a company was great. 

He said he didn’t care how they got through the winter 
as long as they got through it. In April, they were still 
snow shovelling, snowplowing — long hours. They asked 
him when it was going to be signed. He said, “We’ll wait 
till the end of April, because you do all April’s work.” 
They still had no signed agreement or anything. He said 
it was against the law. Since that time I found out it 
wasn’t, but he said it was against the law. 

In any case, in May they started doing landscaping. 
There were four of them doing 75 contracts. They 


_ worked from 5 o’clock in the morning. I never saw them 


before 10, 11, sometimes 2 o’clock in the morning. They 
would work all day. This is seven days a week. They had 
one day off in May. 

They believed this person when he talked to them. 
None of them had any kind of business experience. They 
were labourers. They had no idea. He said, “We bill them 
at the end of April, and then the money comes in the end 


of May” — and blah, blah, blah — “Just hold on; it'll 
turn out okay.” 


In the meantime, these people were killing themselves. 


_ They would come home, sleep for two hours, get up and 


go out. There was no break. They asked him for more 
help. He said, “No, it’1l come out of your money.” But 
they weren’t getting any money. They got $286 twice in 
May and two $100 cheques in June. Out of that money, 
my son paid $270 for gas for the truck, and he’s never 
been reimbursed. One of the other lads paid $162 out of 
his money — they have all the receipts still — for gas. 
The trucks were brand-new trucks, bought last year. They 
have bald tires. They have 70,000 miles on the trucks. 
They have no rear lights. They were stopped by the 
police and the Ministry of Transportation because a trailer 
didn’t have the right licence on it. He was fined $105. 
This has gone on and on. 

In June they still had not received — except for that 
$286 twice and $100 each. They’re thinking that this is 


the Canadian dream, they’re going to own this company; 
they are still believing in this person. Like I said, he is 
reputable. He has a 10-year company, actually 13, but 10 
years where he has done reputable work. My son has 
worked there for him for seven years. 

But during April when they went there, he said, 
“There’s no money for you,” slammed the door, “Don’t 
come over to my house.” You know what I mean? “You 
are this. You are wussies. What’s the matter?” He’s 
sitting at home; they’re working between 100 and 120 
hours a week, for nothing. Of course, they couldn’t do 
quality work. What person who has three hours’ sleep a 
night can work those hours? From May 1 until June 28 
they had one Sunday off, and they were working 100 to 
120 hours a week. They didn’t know what to do, because 
he told them it was illegal, right, and until he signed the 
papers over to them they would have to follow his rules, 
so they listened to him. In the meantime, I’m harping on. 

On June 28, something happened to one of the tractors. 
Now, none of the equipment was up to par. They had to 
sharpen their own blades. One night at 11:30, one of the 
guys was sharpening the blades in the dark in the shop 
and got a piece of steel in his eye. He left it in his eye 
and went home because he was so tired. The next day he 
had to go to the hospital. He worked all day his fingers 
holding open his eye because they couldn’t get behind 
schedule. He went to the hospital and he was warned, 
“Do not tell them you were at work when you did it.” So 
he didn’t. 

My son had a hydraulic line stick in his finger. He had 
to go to the hospital. He had to tell them he wasn’t 
working. They cut his finger up. He had surgery to stitch 
it up because it was very poisonous. These people worked 
with no unemployment, no nothing, for 10 months. 

On June 28, after they were asking questions — they 
were getting to be really militant about it. They said, 
“We’re supposed to get a pay at this time. Come on, 
we’re supposed to get a pay at this time.” We did go and 
see a lawyer in May who didn’t help us at all. He just 
told us that he didn’t know what he could do. So in June, 
after this kept carrying on, they flatly refused to work. 

We’re in such debt — we owe two months’ rent on 
our house; our phone was going to be cut off; our hydro 
was going to be cut off — because we were supposed to 
get paid in April. In June, we were supposed to get — 
and I phoned him and I said: “Listen, you have to help us 
some way. I’m going to be evicted from my house.” He 
said on the 24th, which was a week later, he would have 
the money for me. I phoned him on the 24th and he told 
me, “You and your family are at the least of my list nght 
now.” This was June 24. So what happened? I borrowed 
the money off someone else. But we’re in debt. We have 
nowhere to turn. My children have started working now 
for a new company. 

Anyway, on June 28, one of the tractors broke. He said 
it was demolished. It was $3,000. They said, “Well, we’re 
so tired.” Like, when they staged a work refusal not to 
work for one day and he promised them the world, they 
slept the whole time because they were exhausted. They 
were young, though, so their bodies are pretty resilient. 
Anyway, on June 28 they broke the tractor. They went 
there and saw him. He screamed and yelled and punched 


R-1056 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


22 AUGUST 199 





the truck. This is not normal for him, but he has been 
like this for the last year, or the last six months, I would 
say. Anyway, he left. He came back on Tuesday after 
going away for the weekend, but they worked. He told 
them what to do with the other tractor. He came back on 
the Tuesday, wrote out a letter and said that the company 
has ceased operations. 

I tried every member of Parliament, every bank, 
everywhere to try and get money so that I could get these 
contracts so that my kids could start a business, but we 
had no money for a year. Where am I going to get money 
in two days? That was it; they were out of work. There 
was no money. There was no nothing. There was no 
proof. There was nothing. So my daughter went around 
to some of the contracts and spoke to the people. They 
said, “We won’t pay them,” or, “We’ll try and hold your 
money.” But this has gone on for almost two months 
now. We don’t know if they’re still holding the money. 
He offered them nothing. He offered my daughter $5,000 
and the other guys maybe $200; there was no set amount. 

Now, the last contact I had with him, he is still 
working at some union — he’s working doing landscap- 
ing. He still has the same trucks. He still has a lot of 
union contracts, even a government contract. But he’s 
cutting grass. Where are my kids? They’ve gone to work 
for a new company. They had no problem getting a job. 
My daughter was under a lot of stress. She’s had health 
problems. She’s been hospitalized four times during the 
last two months, and it’s all stress. 

1510 

He phoned three weeks ago and said: “I will give you 
the receivables from April on, and it’s approximately 
$21,000. You collect it.” We went to the labour board, 
which is where we got Michael, and they said that to put 
in a Claim it will take up to six months, maybe. If he 
goes bankrupt, the government will give us $2,000 each. 
We can’t wait six months. That day we were leaving and 
we were reading the paper and we found Michael. We 
went down there to see him and he said: “They can’t 
treat you like this. They just can’t.” 

That’s the way it stands now. We’ve had no money 
since last September 8 except for the money I told you. 
They have all started working at another company now 
and we don’t know what to do. 

Mr Klug: Just very briefly, to pick up on how Bill 49 
would affect this situation, consider first of all these 
“minor” changes that will increase the efficiency, as the 
government puts it, of the act and so on and so forth with 
respect to limitation periods. This is a claim of unpaid 
wages that lasts for 10 months, so right off the bat the 
new section 64.3 would act to basically give this 
employer four months’ free labour: the first four months, 
bang, off the top. That’s a gift from Ms Witmer and Mr 
Harris to this individual out of the pockets of these 
individuals. 

Ms Hogg: I just forgot one more thing. The total 
amount of money owed to them is over $100,000. That 
is not counting holiday pay; that is not counting statutory 
holidays. They worked from May 1 last year until June 
28 this year without a day off, without a holiday, nothing. 
The labour board says that because it’s Supposed to be 
seasonal work — I don’t know where “seasonal” work 


comes in because they work all summer, and then al 
winter they do snow shovelling, snowplowing, whatever 
It may not be permanent, all the time, but it’s a lot of it 
They may be out of work one or two months, but that’ 
it. | 
The amount of money that’s owing to them — this 
person is just laughing. We just added up the wages, 
Even if we add them up at minimum wage, they add up 
to $92,000, with no statutory holidays and no overtime, 
yet he was allowed to send a letter to his customers to 


say that the reason he’s ceasing operations is because his 


employees, his co-owners, would not work, that they 
weren't doing quality work and they were demanding 
more money. They weren’t getting any money, but that 
was part of it; he was allowed to do that. 


If they want to get anything like $3,000, $5,000, I have 


to go and collect, and the $21,000 is just the money since 
April. The labour board told us, “Sign anything you want; 
Just get as much money as you can get off him.” What 


good is it if he’s going to give me that? What’s the 


labour board going to collect the money on to help us 


any other way? We owe $17,000 for this little escapade, | 


and that was doing dirt. We did without Christmas, we 


did without holidays — my family is in Ottawa — we 


did without everything for this, for nothing, yet he’s free 
to do what he wants and he’s very arrogant. 


I actually think he is mentally unbalanced. He thinks. 


he’s God, and he believes it: he honestly believes that 
they screwed up for 10 months. He does. If he were here 


he would let you know that he gave them an opportunity — 
and they screwed up, at four people doing 75 properties, 
including large ones, big two acres of land of government » 
property. It’s unbelievable. They didn’t know whether — 
they were coming or going. They weren’t eating proper | 
food because we didn’t have any money, but they were 


working long hours. 
Okay, I’m finished. I just wanted to get that out. 


| 


Mr Klug: As was pointed out, the restriction on 
recovery over $10,000 obviously is going to cut severely | 
into any remedy these employees could receive. What | 
possible rationale is there for this limit of $10,000 in 


tecovery? You’re basically saying, “If you rip people off 
bad enough, you win.” It is going to act as an encourage- 
ment for employers such as this individual to really go 


for the gusto and get as much as they can out of these | 
people. Once you’re over the $10,000 limit, then you're | 
basically off to the races. I defy anybody to come up | 


with any rationale for why, if there’s a violation for more 


than $10,000 — sorry, is it more difficult to administer 


over $10,000? It’s just basically a giveaway to the worst 
employers in the province and it’s wrong. 

Finally, another issue with the limitation period — 
actually, it’s not the limitation period. I made reference 
to section 64 earlier. That’s the provision, I believe, 
which restricts your right to pursue a civil action at the 
same time as an action before the Employment Standards 
Act. These employees arguably have an enforceable 
contract with their employer to get this company that was 
allegedly promised them in exchange for 10 months of 
free labour. It is quite arguable under the new legislation 
that they could not pursue that claim, as well as pursue 
their rights for a minimum wage under the Employment 
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) Standards Act. Again, this is just basically a provision 
'which is a giveaway to employers, and employers who 
don’t need it, quite frankly. 

Ms Hogg informed me, and she had some involvement 

with the company on this level, that the receivables for 
‘this company were somewhere around $40,000 a month. 
,As you can perceive, their labour costs were quite 
; minimal during this period. 

' Ms Hogg: Nothing. 
_ Mr Klug: This notion that he’s going out of business 
, and closing up shop — to recover these funds will not be 
/easy in the best of circumstances. Under Bill 49 or, 
/ heaven forbid, whatever is due after Bill 49, it’s just 
, going to make it more difficult, if not impossible. 
_ The Chair: Mr Klug, I actually let you go two 
/minutes over our schedule, so we won’t have time for 
, questions. Thank you both for coming and appearing 
before us today. We appreciate it. 
, Is Tara Macdonald here, please? 
_ Ms Tara Macdonald: I am, and I’d like to extend the 
_ extra time, if you’d like to take it. 

The Chair: You’re waiving your spot completely? 

Ms Macdonald: Yes, to this group. 

_ The Chair: It’s a tad unusual, but we’re slightly 
_ behind schedule. I propose that if the group would agree, 
we could give an extra 10 minutes to these people for 
_ questions, if that’s appropriate. 
__ Mr Hoy: Thank you very much for donating your spot 
_to these persons today. 
__ We have had a number of people come before us, but 
not a great number, explaining problems they’ve per- 
. sonally had with the Employment Standards Act. Yours 
is a case, it appears to me, that’s quite likely going to 
_wind up in court. I don’t want to make a lot of comments 
about particular aspects of that. However, it does appear 
that we, this committee and eventually the government, 
are going to have to make certain in Bill 49 that people 
cannot be victimized by bad bosses. 

There have been comments made since Monday, when 
this committee started, by others that we were racing to 
the bottom as far as employment standards, wages, time 
worked etc goes. Then there were references on occasion 

to Mexico and the perceived lack of standards there: low 
wages, long hours of work. But when certain trade 
agreements were signed, I can vividly recall in the press 
that the President of Mexico wanted his people to come 
up to the North American standard, not for us to go down 
to his. I think we have to keep in mind, as we deal with 
legislation and as the government presents legislation, 
that we ensure that we protect all citizens. I appreciate 
very much your coming today. 
1520 
Ms Hogg: Actually, before we go on, he was a very 
good boss. I’m not saying he was not. He was an excel- 
lent boss for seven years. What changed him around to 
this I have no idea. He had never given me an NSF 
cheque, which is common in the landscape business. I 
think what he did — this is what I truly believe and I’ve 
heard — is that he never paid the government, so they 
came down on him and he had to make some kind of 
arrangement. If he had gone to the employees and said, 
“The government says I have to pay $80,000 or 
$100,000,” they would have worked for him for free, for 


nothing, all winter because they cared about him that 
much. Now they hate him, they really do, for what he’s 
done to them. 

Mrs Boyd: I can tell it is a really painful thing for you 
to have to tell this story publicly. I’m sure there are those 
who would say that when people don’t look into this kind 
of situation and protect themselves, they deserve to be 
victimized. I don’t believe that. I think this is a very sad 
tale of someone wanting to take advantage of a situation 
and of the goodwill of people who want to work and 
want to be independent. I think their story, although 
different in kind, is replicated again and again. The most 
vulnerable employees are employees who are in exactly 
that position. They want to get ahead, so because of their 
desire to get ahead and to work and be independent, they 
are prepared to accept situations which they assume to be 
temporary in order to move forward with their whole 
agenda and their whole future. I think it’s a very good 
example that you’ve given us. 

Mr Klug: If I might pick up very quickly on that 
point, there was a significant factual element to this tale 
that Donna skipped over. At the time this great offer was 
made to these employees, “Work for free and you get the 
company,” the alternative was, “You’re fired.” So there 
was an element of coercion here. 

Mrs Boyd: Exactly. “You’re laid off. You’re finished.” 

Ms Hogg: They had worked there for a long time. It 
wasn’t like they had worked there six months or some- 
thing like that. 

Mrs Boyd: But you see, this is exactly what everyone 
is worried about, particularly with the minimum standards 
issue in there. If people are allowed to negotiate away 
their rights because they’re under that kind of pressure 
and that kind of threat, that’s exactly the problem. 

Just looking at the dollar amounts here, basically even 
without any of the additional things we’re talking about 
somebody walking away —even at the minimum 
$10,000 settlement under the Employment Standards Act 
as revised — with $60,000. 

Ms Hogg: It’s probably much more than that. 

Mrs Boyd: Certainly, if they were paid for vacation 
and so on. I guess what was said before was, this is a 
huge case of four people being victimized for a huge 
amount of money. But if you have 100 employees and 
you victimize each of them for whatever, a dollar, under 
this minimum claim which is going to be, you also stand 
to make a great deal of money. This is one of the issues 
we’ve got here, that if this act goes through, and I think 
this is what Mr Klug is trying to point out, it erodes 
anything that can really be called a minimum labour 
standard in the province. 

Ms Hogg: The unfortunate part of it is that he’s 
offered us $21,000 in receivables, and I think they’re 
going to take it because they are very bitter. It’s going to 
take years or months. He’s already spent upwards of God 
knows how much money during the time, so I think 
they’re just going to take it. They’ll collect the money 
and they’ll chalk it up to experience. It’s unfortunate, but 
that’s what they’re going to do, because they’re not going 
to wait for two or three years for it to go to court. 

Mrs Boyd: That’s the other issue. Under this act it 
would go out to a collection agency, and that’s exactly 
the kind offer a collection agency would be trying to get 
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people to make: to settle for less than they are owed in 
order to get anything. That basically is a really serious 
element of this. 

It was interesting that one of the previous speakers 
talked about the family support plan as being done in a 
different way. I think you might be interested to know 
that that’s exactly what’s planned in the future for the 
family support plan, because it’s going to go out to 
privatization as well with the Royal Bank and Unisys. 
We’re going to see exactly the same kind of thing, people 
being told, “If you want anything, you’d better settle for 
this amount which is what we’re able to collect.” I think 
people have to be really aware that this is just one piece 
of a big picture which is allowing those who have to take 
more, and those have little to have very little recourse 
against them. 

Ms Hogg: I knew you would have a good opinion on 
it because even though I’m not an NDPer, I called every 
member of Parliament’s offices, and you were the only 
one who called me back. Every one I left a message at, 
unfortunately, and it’s not being, you know — 

The Chair: Thank you, Mrs Boyd. Mr O’Toole. 

Mr O'Toole: Thank you for telling us a real-life story. 
I very much appreciate it. It really does bring to light real 
problems, that people do need to be educated and advised 
on their rights, and I hope these public hearings are 
serving that purpose. 

Experience is the greatest teacher. It’s a sad way to 
learn it for your children. 

You did say, clearly, that you did contact the local MP 
and MPP? 

Ms Hogg: That’s correct. Everyone. I was hysterical. 
I really was. I could not believe it. I was hysterical and 
I tried to call every member of Parliament. It was holiday 
time, but I did call every member of Parliament who is in 
the London area and Mrs Boyd called me back. 

Mr O'Toole: I just want to pursue a small technical 
thing. You have legal advice now and I think you’re 
going about that now in a much more meaningful man- 
ner. I’d ask one question of perhaps either you or your 
lawyer. At the time of that agreement, “agreement” 
implies to me that there was — verbal or written is a 
contract. 

Ms Hogg: Verbal between four people and the owner. 

Mr O’Toole: There are witnesses, and that I believe 
can be established as a point of some sort of agreement. 
As a lawyer, I’m asking really the person whom you are 
paying to offer you advice to help us work through this. 
Is there, in your view as a trained professional, a contract 
when it isn’t written? 

Mr Klug: I believe there’s a strong argument that 
there is a contract, yes. 

Mr O’Toole: That’s important to establish, and I 
would suspect, myself, any person would need to have 
the deeds and those kinds of documents for whatever 
properties or entitlements — 

Ms Hogg: It’s not a problem that way. I think — 

Mr Klug: Let him go ahead. 

Mr O’Toole: What I’m trying to establish — for us, 
the act in itself doesn’t really cover individuals making 
those kinds of side agreements, and in fact the lawyer 
earlier on may have been of some help. 


I just want to point out, though, that there is son 
opportunity here for you in this act. The act to be re: 
should look at section 32 of Bill 49, and making refe 
ence to subsection 82.3(4). In that it says that where ; 
employer continues to violate standards under the a 
repeatedly over time, a one-year limitation period me 
apply. 

You had a 10-month period, so even in this act, in th 
limitation period, with your 10 months you still could g 
the whole amount under the act as far as it applies to 
claim. But you would take the legal course; you’) 
entitled to go for more than the $10,000. 

I just want to make one small other point on the si 
month rule. If we educate people, individuals, not to k 
these bad employment situations linger — two year 
would have become much more complicated. That’s wh: 
happens. It gets more complicated and more difficult t 
substantiate some of the abuses, if you will. 

Ms Hogg: Does that mean with working this way the 
the labour board is going to work within a week or tw 
weeks? 

Mr O'Toole: I can’t, at this point in time — you stil 
have a period of two years, I believe. | 

Mr Klug: Just very quickly, the limitation period i. 
still, even in those circumstances, being at least halved: 
I did note that provision, that there is at least som 
provision to go back a year before the complaint to lool 
at funds that are available within that period, but it’s stil 
a significant reduction from the two-year limitation perio. 


that was in effect, and of course you’ve got the $10,000 


ceiling and you’ve got a choice, one or the other. 


Under Bill 49, you would — whether or not there wac 
a contract is a difficult question, and if unsuccessful 
these people would end up with nothing because you 
don’t have that fallback on the Employment Standards 


Act. That’s the problem. 
1530 


With the cuts — I can hardly resist — to legal aid that 
have been put in place, one has some difficult launching 
into the type of complex litigation that would be required. 
to establish that these discussions that were being held in. 
some way entailed an enforceable contract or in some 


way gave rise to some other cause of action, especially 
given the financial wherewithal of the clients. So it’s not 


just the Employment Standards Act; there are a number 
of other actions this government has taken that have. 


made it very difficult for these individuals as well. 


Mr O'Toole: Thank you very much, and again, we do 


sympathize with your story. 


CANADIAN UNION OF POSTAL WORKERS, 
OMTARIO REGIONAL OFFICE 


The Chair: That would then lead us to the Canadian 
Union of Postal Workers, Ontario region. Good after- 
noon. 


Ms Elaine McMurray: Good afternoon. My name is © 
Elaine McMurray. I’m the regional education organiza-— 


tion officer for the Canadian Union of Postal Workers, 
Ontario region. Beside me is John Stevenson. He’s a 
union representative out of our office. Our office is in the 
London area. 


t 
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| First of all, I have to apologize. I will, unfortunately, 
| be reading most of this. However, we felt it very import- 
‘ant to give our concerns and our objections to the bill. 
| We are basically a federal union. However, we not only 
_ have members who fall under provincial jurisdictions but 
in fact we just organized the cleaners in the Kitchener 
post office, and we at one time had the certification for 
cleaners of Mr Gallant Services in Windsor, Ontario. We 
are currently on an organizing drive for other cleaners as 
well which fall under provincial jurisdiction. 
Although the majority of our members do fall under 
_ federal guidelines and jurisdictions, as I mentioned, we 
do have some falling out. Previously noted groups plus 
_ other workers in delivery- or communications-related 
fields also respond to provincial laws and regulations, 
which we are finding out as we go about organizing other 
groups. Each successful organizing campaign brings in 
_ mew groups and members under provincial statutes. 
When the Honourable Elizabeth Witmer introduced 
changes to the Employment Standards Act, we, like many 
other unions in the province, reacted by scrutinizing what 
, was being called “minor” and “housekeeping.” We have 
no faith or trust in the present government in that what it 
' proposes will benefit the workers in Ontario. After 
reviewing what has been tabled, we see that the end 
result, after the dust has settled, could be an eventual 
deterioration in all Ontario workers’ standard of living. 
As I mentioned before, even though we do fall under 
federal jurisdiction, we happen to live, eat, breathe, work 
and buy in the province of Ontario. As well, many of our 
_ members have spouses and children who work in Ontario 
_and fall under provincial standards. If you look at 
_ Canadian statistics, most Canadian families now have two 
incomes at least in the family. What affects our families 
also affects us. If they suffer, we suffer. If they are 
stressed, we are stressed. If we are stressed, our produc- 
tivity suffers. If our productivity suffers, our employer 
_ gets angry. So overall, not only are we affected, but so is 
our employer, who happens to be a federal employer. 
With over 20,000 postal workers in the province of 
- Ontario — this is one third of Canada Post’s total 
_ workforce — I believe Canada Post should be as con- 
cerned as we are. 

On behalf of the members and the families, as I 
mentioned earlier, we are opposed to Bill 49. The 
changes only benefit those individuals who have the 
money and the cheats of this province. 

If you note, a lot of vocabulary is now peppered with 
corporate terms such as contracting out, outsourcing, 
downsizing, fiscal responsibility, business plans and tax 
breaks, to name a few. I realize this may sound rhetori- 
cal; however, we do believe one of the corporate terms 
that should be added to the list, especially as this goes 
through, is one that we call “legislative boss cheats.” 

I had planned and hoped to bring members or their 
spouses to relate their own experiences. Unfortunately, 
they could not be here. Some are too busy to survive the 
1990s pressures, and as I mentioned the cleaners in 
Kitchener, a lot of them are working right now and we 
don’t have the ability to pull them off the job as easily as 
perhaps a federal postal worker can be. Some are also 
busy with two jobs, because a lot of our members are 


also part-time, which seems to be a trend both in the 
federal and provincial jurisdictions. 

But what has been told to me, and this is from mem- 
bers across our area, which extends from Scarborough to 
the Golden Horseshoe area or from Windsor to the Owen 
Sound area, is that they are calling what the OFL, the 
Ontario Federation of Labour, set up as the bad boss 
hotline. They are utilizing that line; they are encouraging 
their families to utilize that line. 

The next portion of my brief, though, because this is 
just the brief introduction, will talk about some reviews 
on some of the key amendments. 

To be blunt, and as has been stated earlier, we are in 
total agreement with the Ontario Federation of Labour’s 
stand on Bill 49. Members in my region have participated 
in the calls for action by the Ontario Federation of 
Labour and will continue to do so. The attacks by the 
Ontario government on people while at the same time 
promising sweet tax breaks have allowed the Canadian 
Union of Postal Workers to mobilize our membership. 

Bill 49: On the flexible standards part of the bill, prior 
to Bill 49 there were basic rights. We noted that. There 
were rights in Ontario that were quite similar to the basic 
rights as set out by the Canada Labour Code, which we 
are more familiar with. Contractual language could not 
erode the minimum standards as set out by the law. Prior 
to these housekeeping amendments or proposals that have 
been suggested, in any negotiations that took place, we, 
the workers, had a level playing field, which produced in 
the province of Ontario a higher standard of living than 
in other provinces. 

If Bill 49 continues as is, by allowing the collective 
language to supersede the basic standards in areas like 
hours of work, severance pay, overtime, public holidays 
and vacation pay when a contract “confers greater rights 
when those matters are assessed together,” this disturbs 
the workers’ level playing field. It gives more to the 
employers; it gives more power to the employers. It 
disturbs the basic negotiating. 

You combine that with the push for tradeoffs, with the 
legalized use of scabs, who are the underemployed, and 
it will before the end of the political mandate of the 
current government erode current minimum protections. 
That is something that I realize is possible, but in our 
minds it could be inevitable. We at this point in time 
have to make known that we oppose any deterioration in 
minimum standards which leads to a deterioration in the 
standard of living not only for our members in Ontario or 
members under provincial jurisdiction, but the members 
from across the country. 

Employers in the past, in addition, have successfully 
used threats such as plant closures to achieve rollbacks. 
If there were no minimum rights, workers would be 
forced to either accept longer hours of work or less time 
off to keep jobs. With unemployment high — and this is 
something we also are affected by, even though we have 
employment — plus the fact that more part-time than 
full-time jobs exist now, not only in Ontario but in 
Canada, cuts in employment benefits and welfare com- 
bined with stricter rules on both UI and welfare place 
substantial pressure on a worker to keep the job as it is, 
rather than take any chances in fighting injustices, rather 
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than spending money in trying to get what is rightfully 
earned by them. 
1540 

The government, in proposing what is before you, is 
offering no protection for the workers. 

Prior to the NDP government’s changes to the labour 
standards or the labour bill, our cleaners in areas were 
not covered by successor rights. In the past, we had one 
company that was able to drag out negotiations till the 
eve of the expiration of their contract with Canada Post. 
The purpose of signing a collective agreement becomes 
meaningless within hours of the ink drying. Where is the 
protection to the employees? 

What happened in this case was the cleaning contractor 
demanded that the employees provide names, the social 
insurance numbers of dependants and/or spouses so that 
moneys earned for overtime work could be paid at 
straight-time rates. From bitter experience we know that 
there are bosses out there that are able to manipulate 
what were labour standards at the time by employing 
illegal means such as I mentioned above, by forcing 
people to provide SIN numbers and names of spouses 
and/or children in order to have a cheque cut directly to 
them, instead of having a cheque for the overtime 
payment. 

Watering down minimum standards will allow employ- 
ers to legally do what they have attempted to do illegally 
in the past. The Canadian Union of Postal Workers sees 
flexible standards increasing labour disputes. Our 
cleaners, who are the lowest wage earners in our union, 
may never see the standard of living improve. With the 
elimination of successor rights, we could even see their 
jobs erode. That is very important to us. 

Enforcement for the organized workers: Presently, 
unionized employees have access to the investigative and 
enforcement powers of the Ministry of Labour. The 
process has proven to be inexpensive and a relatively 
expeditious method for unionized employees, their unions 
and employer. Eliminating this avenue for unionized 
workers will place a burden on the grievance procedure. 
Under Bill 49, the Ontario government would successful- 
ly transfer costs to unions and to their employer for 
enforcement. 

In addition, we can see a backlog of cases developing 
that will prolong the length of time before one of our 
cleaners could achieve a settlement. The Canadian Union 
of Postal Workers knows what grievance logjams are 
from bitter experience. We have also been successful in 
utilizing the grievance arbitration procedure to the tune of 
millions of dollars in arbitration. One of our locals, the 
Scarborough local in particular, has successfully won 
between $10 million and $15 million in moneys for our 
temporary, casual workers. 

We know what it is to utilize the grievance arbitration 
procedure. We also know what a backlog is. It is appal- 
ling for any employer and any government to try to use 
that to negate the rights of workers. 

The cost, though, for a union is high. Approximately 
$3 million annually is budgeted from the Canadian Union 
of Postal Workers. As I said, we are a national union. We 
have about 32,000 to 34,000 members across the country. 
We budget for that and we have been able, because of 
that, to be successful in grievance arbitration. 


However, even though our union is prepared for this 
there are other unions, smaller unions or bargaining 
groups that are not. We see these amendments as aime; 
at starving smaller unions into submission, while encour. 
aging members of other unions, such as ourselves per- 
haps, to take their union to the Ontario Labour Relations 
Board with complaints of fair representation. We have 
also been exposed to that as well. Any employer who 
believes they will escape their share in payment for 
standards is banking on fool’s gold. Unions will be 
obligated and forced to bargain for more to offset their 
members’ legal costs. The bottom line? Strikes will be 


lengthy and vicious. When you put somebody’s back 


against the wall, there’s no other choice. 

Enforcement and the unorganized: If these sections 
pass, we foresee the responsibility for enforcement of 
minimum standards for non-union workers being trans- 
ferred from the Minister of Labour to the courts by way 
of the “other means” provision; also, the amount that is 
recoverable being capped at $10,000, whereas currently 
there is no arbitrary limit. 

Plus, if an employee chooses one avenue, such as to 


claim for severance payments to the ministry, then Bill. 
49 restricts that employer from bringing civil action for 


payment in lieu of a wrongful dismissal for additional 
compensation. We recognize what it says in the act. 
What these proposals mean to us is that workers who 
want to file complaints will have two weeks to decide to 
choose between taking a chance in civil court or proceed- 


ing under the regulations of the act. In other words, if. 
these changes pass, the government will have shifted. 
responsibility from itself to enforce laws to the workers, 


who will have to decide: door number one, courts, or 


door number two, the act. If the worker chooses door. 
number one, will they be entitled to legal aid to assist in | 


any legal costs? Will they be able to understand the act 
if they choose door number two? Many of our cleaners 


have English as a second language and that provides - 
another impediment. They do not know the laws and if. 
they do not have a union to help explain the laws, then — 
they have double jeopardy. They will not be able to | 


understand what’s in front of them. They will not be able 
to decide door number one or door number two. In that 
eventuality, they will lose out. 


In addition Section 64.4 contains restrictive language — 


in which, once civil action is started, employers are given 


the bonus of not paying wages owed. From our experi- | 


ence with employers such as Canada Post Corp, we can 


see them banking the money, collecting interest or 


counting it as a possible future liability. How does the 
worker gain from this? Bill 49 punishes the employees, 
not the employer, for the employers’ abuses. 

The ceiling on claims: The arbitrary maximum amount 


of $10,000 seems to apply to amounts owing of back | 


wages and other moneys such as vacation, severance or 
termination pay. 

While the bill notes that violations of the pregnancy 
and parental leave provisions and unlawful reprisals are 
excluded, those benefits are insignificant compared to the 
amounts that other workers will lose with a cap in place. 
From our experience in dealing with complaints from 
pregnancy or parental leave provisions, we have also 


j 
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utilized the Human Rights Act in trying to get justice for 
those members. Not only have we utilized the contract, 
we’ve utilized the labour code and we’ve utilized the 


_Human Rights Act. I can’t see any difference in this 


particular case. 
Severance pay owed to a 20-year employee for a plant 


closure adds up to more than $10,000. Arbitrarily maxi- 


mum or minimum claims will encourage employers to 
bank the potential losses, or just to avoid any payments 
due under any contracts. 

Private collectors: Bill 49 recommends that private 
collectors be used in lieu of the labour employment 


| practices branch. Once again the Ontario government is 


shifting the burden of governing to the private sector and, 
on top of it, adding a collection fee. Victims get to pay 


_ for trying to obtain what is legally owed to them. This is 


morally reprehensible. 
How can you expect workers, such as our postal 


cleaners, to afford trying to collect what is rightfully 


owed them? They don’t earn enough — or are you 
advocating that people work for free, like the Screaming 
Tale workers who have been in the newspapers recently, 


._ for tips alone? 
_ 1550 


In conclusion, our brief may lack for examples of 
victims; however, the Canadian Union of Postal Workers 


_ is concerned. Our members are concerned for themselves 
: and for their families. What you propose in the legislation 


will impede our negotiations with our cleaners on a direct 
course. The Canadian Union of Postal Workers has a 
reputation for its militancy. Why force us to deploy what 


| has always been considered by us and by our members as 
a last resort weapon, and that is strike? 


We are also concerned that the Ontario government 


| will set a precedent, not only for other provinces but for 
_ the federal government as well. So it may have a direct 
_ result on our members such as the cleaners, but it could 


have an indirect result on future negotiations and future 
labour standards. For example, we were informed that the 


| Chrétien government had a draft of federal anti-scab 
_ legislation prepared which had been shelved into the dead 
_ letter office when the Ontario Conservatives repealed the 


NDP’s anti-scab legislation. Whether we are federal 
workers or not, the Canadian Union of Postal Workers 


_ members work in the province of Ontario. Members of 
- our families and our friends work under provincial 
regulations and laws. If you deny my family a nght to 
- minimum standards and justice, you are interfering with 


my happiness and living standards. 

We see no benefits to the proposals under Bill 49. 
What we foresee if they pass as is are organized workers 
and their unions being forced into longer, more violent 
and bitter confrontations. The employers of the unionized 
sectors will see increased cost, rather than savings. 
Canada Post Corp, for example, by bitter experience, has 
spent millions in past labour disputes, and we are still 
here. 

The most vulnerable, the unorganized or the underem- 
ployed will never see a better standard of living, which 
in turn will affect the buying power of the average 
Ontario citizen. If we do not purchase the goods or 
services in this province, then businesses will suffer. 


They will lose. You have to look to the past — the 
labour strikes, the labour in the past, the working condi- 
tions, the past living standards. Our youth’s morale is 
now low. With no government protection, they face a 
bleak working life. What affects them also affects us. 

The Chair: Thank you, Ms McMurray. I actually let 
you go over, because I didn’t want to interrupt your 
conclusion there. 

Ms McMurray: Sorry. 

The Chair: No, that’s fine. Thank you both for 
coming in and submitting a very detailed brief. We 
appreciate it. 


LONDON AND DISTRICT 
SERVICE WORKERS’ UNION, LOCAL 220 


The Chair: That leads us then to the London and 
District Service Workers’ Union, Local 220. Welcome to 
the committee. Again, we have 20 minutes for you to 
divide as you see fit between presentation or question and 
answer. 

Mr Mike Morin: Thank you. My name is Mike Morin 
and I’m representing the London and District Service 
Workers’ Union, Local 220, which is an affiliate of the 
Service Employees International Union. Our local is a 
composite local. We deal with about 115 employers in a 
geographic area going east to the Kitchener-Waterloo 
area, north to Owen Sound, west to Sarnia and south to 
Lake Erie. SEIU represents about 53,000 employees in 
Ontario, of which about 27,000 work in 92 hospitals. 
Local 220 represents workers at 23 hospitals, as well as 
about 35 nursing homes and 12 or 15 homes for the aged. 
We also represent people in various community agencies 
and the public sector generally. Approximately 80% of 
our members are women. 

I just want to read to you from the business plan that 
accompanied the bill, where Labour Minister Witmer 
introduced the bill as “administrative housekeep- 
ing...facilitating administration and enforcement by reduc- 
ing ambiguity, simplifying definitions and streamlining 
procedures.” We find that what are being portrayed as 
minor changes are actually major structural and procedur- 
al changes. I heard one labour lawyer refer to Bill 49 as 
Bill 7 squared. 

These changes will clearly benefit those people with a 
lot of resources and will hurt people who are low in 
resources. I think it’s a clever act in conjunction with a 
number of other changes that will put a lot of financial 
pressure on the organized sector in Ontario, and the 
unorganized sector will simply be left hanging. 

First, I’d like to speak briefly to the impact on the 
organized workers, in particular the section that forces the 
negotiation of certain employment standards. My under- 
standing is that Labour Minister Witmer has decided to 
put this on hold until the fall when a more comprehensive 
review of the act takes place. We would still like to speak 
to that, with the hope that maybe it will be permanently 
shelved. 

Before Bill 49 you knew what the standards were out 
there, and basically unions would build on that. If this act 
is passed with that particular part in it, then employers 
can now propose substandard concessions on hours of 
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work, overtime pay, public holidays, vacation pay and 
severance pay. 

I'd like to run through an example and put it in some 
sort of context. The example I want to look at is overtime 
pay. Under the guise of flexibility, the employer can 
propose less than the standard. Presumably, as long as the 
rest of the collective agreement is valued at more than 
that, then that’s within the law. It’s not clear whether 
we're talking about the collective agreement just on those 
items or the whole collective agreement. However, to put 
it in a context, we now are in a period — I’m looking in 
particular at the health care sector, where most of our 
workers are — where to us this is an open invitation to 
the employers to put on the table various concessions. 

With the overtime one, the employer may simply 
Propose straight time, no time and a half for extra hours. 
You have to look at the health care sector, where we are 
experiencing layoffs and the work is becoming more and 
more part-time. So you have the desperate-for-work 
worker being pitted against the union, which is trying to 
maintain historical standards. The effect here is to create 
conflict between the membership and the union, and of 
course it will increase conflict between our members and 
the employer in terms of our members suddenly finding 
themselves faced with not being paid at a time-and-a-half 
rate. 

How do you evaluate such a tradeoff? Do we do an 
audit of the amount the employer has saved, from time to 
time, on simply paying straight wages as opposed to 
Overtime? Are workers going to keep a log and keep 
track of this amount or are they simply going to be very 
grateful for having been given some extra hours of work? 
I think we all know the answer to that question. How is 
this reducing ambiguity? It’s not: it’s creating ambiguity. 
1600 

The other area where both the employer and the union 
will incur additional costs is in disputes over evaluating 
whether the substandard working conditions are equal to 
or less than the collective agreement. 

We also have to look at this in terms of other parts of 
the act, in particular where the onus is now going to be 
on the union to enforce the employment standards. Many 
of our workers are in the essential services, which means 
that they don’t have a right to strike. The employers will 
simply put these proposals on the table because they’ve 
got absolutely nothing to lose; there’s no lockout or strike 
here. 

These changes, in addition to changes that came out 
through Bill 26 with respect to the Hospital Labour 
Disputes Arbitration Act, where arbitrators are now given 
certain criteria that they must consider, including ability 
to pay — so you have a shrinking health care dollar, lots 
of pressure there — the combination here is that an 
arbitrator can award these substandard provisions. 

Enforcement under the act, section 20 of the bill: 
Again, we currently have a System that is relatively 
inexpensive and expeditious versus going through the 
grievance arbitration process. I’m not going to go into 
that much detail there, but for all practical purposes, the 
enforcement of the public legislation has been privatized. 

Should these amendments pass without change, then it 
will be the responsibility of the union to enforce, police 


etc. If they have a grievance, it will have to go throu; 
the process which structurally opens the door to — ay 
the act allows for compromise settlements. If the memb 
is not happy with that, then they can go to the Labo) 
Relations Board. Whether they have a case or not doesn 
matter that much, because certainly their dues will sti 
have to be used to have staff and/or legal representatic 
there. It creates an added opportunity for chewing 
limited resources that the union has. 

With respect to the non-organized employees, and j 
particular we’re looking at service workers who ofte 
work in foodservice industries, cleaning and so on, wher 
the conditions of work tend to be fairly minimal, I ca 
see employers using the part about negotiating employ 
ment standards to discourage their workers from conside; 
ing getting organized. They may end up with lowe 
standards on individual items than what they had before 

Enforcement: Again, the choice is between the court 
or the employment standards branch. Looking at thes 
workers whose conditions are minimal, they will probabl 
tend to opt for the employment standards branch becaus 
they can’t afford the cost and the wait involved in goin, 
through the courts, that in conjunction with the fact tha 
once they choose the employment standards branch the: 
have a limit on the amount they can collect. If we lool 
at that in context, most unorganized workers I believe ar 
not going to file a complaint against their employer unti 
they have either secured other employment or lost thei: 


job. By and large here, something could be going on fo 


years and years, but it will only be at the end of tha 


period that they will raise a complaint. This is a gift to 


bad employer. 


The same can be said for the time limit of six months | 
In that same context, they would go through the branct: 
because the courts are too expensive. You must alsc 


consider the fact that the Ontario legal aid plan has beer 


scaled back and no longer covers most employment cases. 


We see this as another gift to a bad employer. 
The use of private collection agencies: This is opening 


the door to privatize the collection business as opposed to: 


using public servants. What is particularly disturbing 


beyond the question of whether this will be more efficient 
is that it allows for settlements that are less than the 
moneys Owing, and payment of the collection agency can 


| 


{ 


come out of this amount, further reducing the money. 


Owing to an aggrieved worker. 


The sections dealing with pregnancy and parental 
leave: We see these as clearly positive amendments’ 
which we support. The length of time on parental or 


pregnancy leave will be used in the calculation of length 
of employment, length of service, seniority and so on. 


I would just like to quickly summarize our conclusions. | 


Negotiating the employment standards: We see this as 


clearly favouring the employer by opening up new 
concessionary possibilities, and in the public sector 
essential work area there’s nothing to lose by putting | 
those back on the table. It will simply inundate the. 
arbitrators with more unresolved issues at the table. We 
would also like to note that the cost involved with © 


evaluation and so on will be using up very precious 


health care dollars of the employer to deal with that 


litigation. 
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| Enforcement under the collective agreement now being 
lin the union’s park: Arbitrators cost anywhere from 
'$1,000 to $3,000 a day, and then you have your legal 
‘costs on top of that. This is an expensive proposition. It 
\will deplete limited union resources, create some business 
ifor the private labour sector and eliminate public jobs. 
‘Again, we bring to your attention that precious health 
care dollars will now be going towards litigation as 
‘opposed to maintaining the level of health care service. 

| Limits on the monetary amount of a claim and on 
iretroactive limit of six months: We feel this clearly 
favours the employers, especially when you consider that 
‘most unorganized employees will not lodge a complaint 
juntil they have either decided to give up on the job or 
{found other work. 

| Inconclusion, Local 220 finds that the Harris govern- 
ment is victimizing Ontario’s most vulnerable citizens to 
‘cater to the wealthiest segments of society. In an attempt 
jto avoid further unrest and conflict for a large majority of 
/Ontario citizens, we encourage that Bill 49 be recon- 
'sidered and structured in a manner such that the legisla- 
‘tion will achieve a fair balance between the unorganized, 
‘the organized and the employers. 

| Mr Christopherson: I’m glad we’ve got a minute left. 
You raised the issue of what would happen in terms of 
organizing drives and the impact on employers saying to 
potential union members, “You might end up with a 
‘contract that’s negotiated below the standards.” Converse- 
ly, on the issue of the impact on unorganized workers, 
‘the minister, on the day that she made the announcement 
in a scrum outside the House, was asked the question 
about whether it’s possible for a non-union shop to 
bargain away Christmas or overtime or whatever — is it 
‘possible to change the minimum standards? The answer 
from the minister was, “I guess there would be that 
opportunity to make those changes.” The reporter asked: 
“In a non-union shop? How would you go about doing 
that?” The minister answered: “Obviously that’s some- 
thing we would need to take a look at. Obviously there 
is the opportunity to make some changes.” 

1610 

What would you think about that in terms of what kind 
of alternative method for collective thinking or collective 
action on the part of workers, if they’re not organized 
through a union? 

Mr Morin: The example I raised was kind of a ripple 
effect, where some people may think about organizing 
and on those particular issues, individual issues could end 
up substandard. My understanding is this is just the first 
round and the next round, presumably, they’re going to 
be looking at the individual standards and they’1l do what 
they’re going to do there. 

Mr Christopherson: I suggest to you that’s very 
frightening in terms of the future of the labour movement 
if the government institutes some ability in some way — 
either that or the minister doesn’t know what she’s 
talking about; I’m giving her the benefit of the doubt. But 
that’s quite frightening to think about the government 
providing some framework for collective action other 
than through a recognized union and proper bargaining 
agent. That’s very frightening and the labour movement 
ought to be thinking about that, I would suggest. 


Mr Tascona: Just with respect to a couple of matters 
in your brief; I thank you for your brief. At page 1 you 
say that in Bill 49, if passed in its present form, it’s 
possible for the employer to propose standards that 
undercut the minimal standards with respect to a number 
of matters including severance pay. You may or may not 
know, but under the current legislation, a union has been 
given responsibility for negotiating severance pay and in 
fact, they can contract out of the act to deal with sever- 
ance pay, and that’s been in its present form for a 
number of years. I'd like to bring that to your attention. 

One other area you were mentioning with respect to 
the enforcement of a collective agreement: Is rights 
arbitration quicker than the employment standards 
branch? The present turnaround time for the branch, I 
understand, is about seven months per claim and there is 
expedited arbitration under the Labour Relations Act, 
which is a far quicker process than seven months. I think 
that may answer your question. 

But one other area I want to deal with you on — 
because the service workers’ union is a sophisticated 
union, they’ve been around a long time. My experience 
is that they’ve negotiated — you’ll find in collective 
agreements negotiated provisions that employers have to 
abide by the health and safety act, employers have to 
abide by the Human Rights Code, and in fact, I’ve seen 
collective agreements where they’ve had to abide by the 
Employment Standards Act. So that’s something that isn’t 
new and if that’s the case in the collective agreement, 
then the employer, if they did breach the act, it’s com- 
mon for unions to file a grievance and then force them to 
comply with the standards under the Human Rights Code 
etc, and the health and safety act. That’s not something 
that is new out there and I would say to yourself, as a 
service workers’ union employee, that’s something I 
would imagine you’ve dealt with in negotiating and 
administering collective agreements, that where those 
provisions exist, you’d enforce them. 

Mr Morin: I’! just make a couple of comments. First 
of all, on the expedited arbitration, you’re right, that is a 
quicker way to get to a hearing; however, to get an award 
to come down might take another six months or a year. 
So you may get there faster, but that doesn’t mean the 
decision is down faster. 

You’re right about the fact that unions can file griev- 
ances on violations of the act; that’s always been there. 
However, now we don’t have the choice of using an 
employment standards officer. If we wanted to go that 
way, we could go that way. 

Mr Hoy: My question actually was in regard to what 
was at the bottom of page 3 in regard to non-organized 
employees, as well, and you did answer part of that. It 
seems to me that there’s kind of a catch-22 situation 
going on there for some of these service sector 
employees. However, there is one place where the 
Minister of Agriculture and I agree and that is probably 
where the foodservice-agribusiness sector is going to 
expand. I do agree with him on that, and that includes the 
hotel functions etc that you mentioned here. So I did take 
note of what you said here at the bottom of page 3. I 
believe that’s going to be an expanding employment 
sector in Ontario. I appreciate your comments. 
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Mr Morin: Stats Canada certainly shows that particu- 
lar sector expanding. If you want to go historically back, 
where manufacturing has been shrinking significantly, 
that sector has been expanding. The stats show that. 

The Chair: Thank you for coming before us here this 
afternoon and making your presentation. 


CANADIAN AUTO WORKERS, LOCAL 88 


The Chair: Which leads us to the Canadian Auto 
Workers, Local 88. Good afternoon. Again, 20 minutes 
for you to divide. I understand there’ll be two different 
documents you’ll be presenting today. Perhaps you’d be 
kind enough to introduce yourselves for the Hansard 
reporter. 

Mr Brian Daley: My name is Brian Daley. I’m from 
CAW, Local 88, in Ingersoll and I work at CAMI 
Automotive. 

Mr Paul Brown: I am Paul Brown from CAW, Local 
88, in Ingersoll. 

Mr Daley: This submission is made on behalf of my 
local union, CAW Local 88 in Ingersoll, representing 
over 2,300 members. We have done a brief that will be 
going through to Toronto. We couldn’t handle it all 
within 20 minutes and we sort of wanted to focus in on 
a couple of the issues that are in Bill 49 that we’ve got 
a grave concern about. 

We are quite concerned about proposed changes to the 
Employment Standards Act and how these changes will 
affect not only our members but affect every working 
person in Ontario. One of the many changes we are quite 
concerned about is the proposal to allow workplace 
parties to contract out important minimum standards. If 
this proposal is accepted, it will allow the parties to 
legally have standards below the minimum standards set 
out in the act. It will allow a collective agreement to 
override the legal standards concerning public holidays, 
severance pay, Overtime, vacation pay and hours of work 
if the contract “confers rights greater when those matters 
are assessed together.” 

This measure would allow employers, for example, the 
opportunity to trade off provisions such as overtime, 
public holidays, vacation and severance pay in exchange 
for increased hours of work. How one would weigh or 
measure whether or not a tradeoff like this confers greater 
rights is left unstated. That would become an issue in its 
own right. 

The legally specified hours of work are 44 hours, at 
which time any additional hours are considered overtime 
hours with overtime pay. For example, let’s say a gas 
station owner, which I once was, wanted an employee to 
work all hours that the gas station was open, say, 50 to 
60 hours a week, without paying overtime. As the owner, 
could I not argue that due to inclusion of enhanced 
severance pay and an extra week of vacation — that is, 
three weeks rather than the minimum two weeks currently 
in the Employment Standards Act — that this confers 
greater rights when assessed together? Non-monetary 
rights (hours of work), with purely monetary rights 
(overtime pay and severance pay), and mixed rights 
(vacation pay, public holidays), are what parties are being 
asked to value and compare in this example. We can 
easily envision circumstances in which detrimental 


tradeoffs are agreed to, despite the measurement proble 
referred to, given the inequality of power betwe 
employers and employees including many who ¢ 
unionized. 

This will enable employers to roll back long-esta 
lished, fundamental entitlements such as hours of wor 
the minimum two weeks of vacation, severance pay ai 
statutory holidays by comparing these takeaways to oth 
unrelated benefits, which together can be argued 
exceed the minimum standards. 

This amendment alone is enough to make my membe 
stand in opposition to the bill as a whole and we wou 
hope make the drafters of these amendments rethink, 
not radically alter, Bill 49 for its potential to ero 
people’s standard of living. 

Viewed another way, if the central goal of the indu 
trial relations system has been to facilitate negotiat 
settlements, this amendment runs counter to such an en 
It will not only make settlements more difficult but w 
result in more acrimonious relations and industri 
conflict. What were minimum benefits protected by la 
will now become permissible subjects for bargainin 
arbitration and labour disputes. 

1620 - 
If significant erosion in minimum entitlements becom: 
widespread in the many bargaining units whe 
employees do not have sufficient bargaining strength 
resist employer demands, it will indirectly impact on tl 
standard of living and working conditions of all Ontari: 

Some might see this as helping employers becon 
more competitive, but the more sane will questic 
whether this makes for higher productivity, better worl 
place relations, increased consumer purchases or ¢ 
improved quality of life in Canada’s most industrial ar 
populous province. | 

Just to touch on one of the amendments that wou) 
allow unions and companies the right to agree to longi 
hours of work, I would like to tell you what our exper. 
ence has been with working 48 hours a week. Oo 
members have been fortunate enough to have negotiate 
an employee assistance program to help them, as well ¢ 
the salaried staff, deal with the many problems that affei 
working people as a whole. | 

We have found in our workplace that we have 2 
excessive amount of marriage breakups and other pe’ 
sonal problems — drinking, drug abuse etc — that w 
attribute to the excessive amount of overtime we hav 
been working. When we first introduced this service t. 
not only my members but also to the salaried employee: 
the service provider explained that their fee was based o 
the average user rate for a workplace our size, that bein. 
4% to 5%. What we have found over the last four yeal 
is that our usage rate has been around 10% for unionize 
employees and around 3% to 4% for the salaried staf. 
The service provider was at a loss to explain why we ha 
such a high usage rate until they were informed that w: 
had been working 10-hour shifts for almost three yeal 
straight. They felt that the excessive hours of work woul 
definitely explain why we had such a high usage rat) 
compared to other workplaces. With such a high percer 
tage of workers facing marriage breakups, drinkin’ 
problems, drug abuse ete when only having to work 4 
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/hours a week, we see no benefit in extending the hours 
of work longer when in fact we should be looking at a 
_shorter workweek like has been successful in other 
countries like Germany, Sweden and so forth. 

/ With the unemployment figures constantly around 
' 10%, we would expect the government to be looking at 
‘doing the opposite of what is proposed in these amend- 
|ments, by attacking the unemployment and _ under- 
; employment problem rather than looking at extending the 
workweek. 


Since I had some knowledge of the Employment 
Standards Act in my line of work, I explained to her that 
she was entitled to holiday pay for these Mondays and 
had been all along. I then explained that she and her co- 
workers should confront the employer about the situation 
and request that it be rectified with appropriate compen- 
sation. 

What happened at this point I find interesting. 
Although reluctant, Joann did approach her employer in 
regard to the situation. Her co-workers, however, were 


| As you can see from the examples given, we have 
/many concerns about the proposed amendments of Bill 
,49. Rather than taking up the whole 20 minutes, we will 


{ 


| 
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be submitting the full text through Toronto, because I’d 
like Paul Brown to tell you about some of the cases he’s 
had with the act as it is now. 

Mr Brown: I’m here basically today not to speak of 


, our members’ concerns, as Brian said, and their opposi- 


] 


, tion to Bill 49; basically I’m here to speak on behalf of 


, my spouse, Joann Brown, who is here and who is a little 
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nervous in speaking herself, not that I’m necessarily any 
less nervous. 

Basically, her co-workers and herself have many 
concerns about Bill 49 as they work in a workplace that 
does not have a bargaining agent. Joann is and has been 
working as a hairstylist for the past 14 years. It is rare, if 
ever, that those in her line of employment enjoy rights 
and benefits conferred by a collective agreement. The 
only rights that these workers in this field have and 
weighed against that of their employer are for the most 
part the sometimes inadequate minimal standards as laid 
out under various legislation. 

Hairdressing is an industry where the minimum wage 
is the norm rather than the exception. It is an industry 
where working with noxious and caustic substances is a 
daily reality. It is an industry where injuries such as 
carpel tunnel syndrome due to repetitive high-dexterity 
work occur all too often. It is an industry whose 
workforce is made up of some of the most vulnerable in 


Our society, predominantly women, many of whom are 
single mothers, many who are of varied ethnic origin and 
visible minorities. It is an industry that all these workers 
can ill afford to have their currently fragile rights under 


the Employment Standards Act eroded by the introduction 
of Bill 49. 
I thought I’d share a short story about Joann’s experi- 


ence with the act previously. A couple of years ago we 


were discussing statutory holidays and how pay arrange- 


-Mments were made for these holidays in our respective 
workplaces. I was quite frankly shocked to learn that 


where Joann was employed at that time she was not 
receiving holiday pay for a majority of the statutory 
holidays. When I asked her why, she explained to me that 
her employer had her scheduled on a Tuesday-through- 
Saturday shift arrangement, with Sundays and Mondays 
being her days off work. Her employer at that time took 


the position that since Monday was one of her days off, 


and that since the majority of statutory holidays fall on a 
Monday, she and her co-workers with the same shift 
arrangement weren’t entitled to statutory holiday pay at 
all or a day in lieu of. I was also to learn that this was 
not only the practice of her then current employer but 
also of all her employers for the past 12 years. 


much more apprehensive and decided not to do so. I 
believe their primary reason for reluctance was due to a 
fear of their employer taking some sort of reprisal against 
them for simply asking that their legislative rights be 
honoured. 

When Joann did confront her employer, the employer 
initially denied that they had any obligation to pay her 
holiday pay, and it was not until a complaint with the 
local employment standards officer was launched that an 
offer of compensation was made. 

The reason I share this story with you is that even 
under the current legislation one can appreciate how 
difficult and intimidating it is for someone like my 
spouse and others to make a complaint when they don’t 
have the luxury of a third party to raise their concerns on 
their behalf. 

Bill 49 makes this type of situation and experience all 
that much more difficult for people like Joann and others 
like her. Bill 49 allows the Ministry of Labour to pre- 
scribe minimum monetary limits on claims. Workers will 
be obliged to go to Small Claims Court to pursue a claim 
which falls below that limit. This would probably apply 
to people in Joann’s line of work making minimum 
wages and not seeking large amounts, but money that is 
rightfully theirs and very necessary when living under 
this type of wage. 

Bill 49 reduces the time during which a worker may 
bring a claim to recover money from two years -to six 
months. In Joann’s situation, she was entitled to 10 days 
of pay owed to her. In the same situation under Bill 49, 
the most redress she might be able to seek is three to four 
days. Unfortunately, situations such as what Joann went 
through are all too common, and Bill 49 does nothing in 
the way of correcting that. 

The emphasis on any changes should be directed at 
educating the public, employees and employers about the 
requirements of the Employment Standards Act. The 
Ministry of Labour should provide public education and 
conduct active outreach regarding the purpose and 
function of the law. 

In British Columbia there is a statutory requirement for 
the Employment Standards Commission to provide public 
education. Employees will only be able to enforce their 
legal rights if they know what they are. Thus, there 
should be a legislative provision requiring that a summary 
of the basic standards provided in the Employment 
Standards Act be posted in each workplace. This present- 
ly is the case in British Columbia, and it is also the case 
with the Occupational Health and Safety Act in Ontario 
that requires employers to post a summary of employees’ 
rights to health and safety at work in all workplaces. 
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The focus of the ministry regarding the Employment 
Standards Act should shift from collection to prevention 
of violations. An aggressive system of audits would go 
far to remedy this focus. 

The ministry should consider allowing complaints from 
third parties in order to preserve the anonymity of 
employees fearing reprisal. The ministry should initiate a 
much more aggressive policy of prosecuting employers 
who violate the legislation. Currently, prosecution for 
violations of the act are exceedingly rare. Repeat 
offenders should be subject to significant fines. 
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Finally, although the legislation allows for the rein- 
statement of employees who have been fired by 
employers for making a claim, without union representa- 
tion reinstatement is simply ineffective. In order to deter 
employers from retaliating against their employees, there 
needs to be a substantial financial penalty imposed 
against such employers. 

That concludes my submission. 

Mr O’Toole: I just wanted to pick up on one small 
thing. I believe under the current legislation there is an 
entitlement to apply anonymously. Were you aware of 
that? 

Mr Brown: My understanding was that the complain- 
ant would have to launch the complaints. 

Mr O’Toole: Well, there is. 

Mr Brown: Okay. 

Mr O'Toole: It’s just a clarification. For your CAW, 
a very large, researched and well organized union with 
some 135,000 members, do you feel that the current act 
is working? 

Mr Brown: I certainly think there’s room for improve- 
ment with the current act, but I do not agree that this bill 
is the means to getting to those improvements. 

Mr O’Toole: Do you see the CAW, Buzz Hargrove 
and the leadership of the union movement participating in 
phase 2 of the discussions? 

Mr Brown: I think you would have to discuss that 
with Buzz Hargrove. 

Mr O'Toole: Do you have to discuss all decisions 
locally with the president of the CAW? 

Mr Brown: No, absolutely not. We have the indepen- 
dence — 

Mr Christopherson: It’s not the Ontario cabinet. 

Mr O'Toole: Would you participate? 

Mr Brown: Yes. 

Mr O’Toole: Good. Thank you. 

Mr Hoy: I won’t ask you what you think other people 
are thinking. Thank you for your input on the British 
Columbia experience as far as making people aware. This 
scems to be a recurring problem, people not knowing 
what their rights are, particularly in small workplaces 
and/or unorganized. 

It seems to me that when small business men and 
women go out to start a business, when they find out 
about real estate, and location, location, location is very 
important in business, many aspects of the law, they 
probably do find out what the minimum wage is. It’s to 
their advantage to know that and not pay too much. 

It appears that there are many employers and 
employees who don’t know about some of the other 


statutory parts of the act, so it’s very good that we ha 
a recommendation that perhaps the British Columt 
experience be used. I appreciate your comments on th 

Mr Christopherson: Thank you both for your prese 
tation. Paul, I want to draw particular attention to { 
issue you raised around Joann’s claim that she w 
entitled to 10 days, and under the new law she wou 
only be entitled to three or four days. 

Consistently since we’ve started these hearings 
Toronto, Hamilton, Kitchener and now here in Londo 
the government and their supporters have said it has to} 
cut back to six months because these things need to t 
filed in a timely fashion. In one case a representatiy 
from a chamber of commerce said they have to ste 
employees from sitting on the can and mulling over whe 
they’re going to do this, as if there was some kind , 
game-playing. | 

I think this is probably the best and clearest examp. 
of how workers lose money they’re entitled to by th 
change in law. I assure you I’m going to use th 
example across the province to show that at the end ¢ 
the day the government is facilitating theft. That’s whi 
it amounts to: stealing money that employees are entitle 
to because they changed the time frame. It’s got absolute 
ly nothing to do with efficiency or workers playin 
games; it’s a matter of being able to collect mone 
they’re entitled to. I thank you very much for bringin 
this forward. 


CANADIAN AUTO WORKERS, LOCAL 27 


The Chair: That takes us up to the Canadian Aut: 
Workers, Local 27. Good afternoon. You have 20 minute 
to use as you see fit. 2 

Mr Jim Reid: Good afternoon. I’m Jim Reid, thi 
recording secretary of Local 27. I thank you for allowiny 
me to make this presentation on behalf of the Canadia 
Auto Workers, Local 27, London, Ontario. Our amalga 
mated local comprises 23 different workplaces producin; 
everything from locomotives and light armoured vehicle: 
at General Motors Diesel to transit mixers at Londor 
Machinery, auto parts at Siemens, Accuride and Siebe 
envelopes at Globe and lightbulbs at Phillips. | 

I am actively involved as a board member of the Low 
Income Family Empowerment*Sole-Support Parent: 
Information Network, Life*Spin for short, who made ¢ 
presentation to this committee previously in the day. I’n 
presently the program chair of the London Unemploy- 
ment Help Centre. | 

Today I’m privileged to be a member of a union where 
my rights in the workplace are respected only as a result’ 
of decades of struggles by workers who fought long and 
hard for employment standards first established through: 
collective bargaining and later through legislation. This 
local union that I’m so proud of does not only speak out 
on behalf of the workers we represent in the London area 
but also on behalf of those who have no voice with their 
employer or feel threatened to speak out publicly for fear 
of reprisals. | 

I think you’ ve seen some examples of that today. Quite. 
honestly, I don’t think you’re really hearing from the 
people whom the changes to the current act will affect. 
Quite honestly the people, the disenfranchised, the mar- 
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sinally employed will have great reluctance in coming 
yefore a public panel in a public place and speaking out 
\gainst their employer. This is what the role of labour 
ind community groups has to be, with this government 
“specially. 

| In this community and in this province, many workers 
ire denied the most basic rights enshrined in the Employ- 
nent Standards Act. I can tell you that as a young worker 
setting my first full-time job, I was cheated out of my 
vacation pay and overtime pay by my employer. I made 
1 complaint to the Ministry of Labour, and while I 
‘eceived what was owed me, I soon found myself to be 
aid off and replaced with another worker. That was 24 
vears ago. The only thing that’s changed is that today 
we’re seeing more deadbeat employers who refuse to pay 
workers years after orders are issued. Today’s reality is 
hat nearly six out of 10 workers will not receive what’s 
ywed them. 

_ The answer to this isn’t privatization of collection 
services. Workers will suffer as collection agencies push 
‘or a quick settlement and a quicker payment of their 
dwn account. Employers will be even more obstinate in 
ioiding settling up with workers if they feel they can 
lay “let’s make a deal” with the private collection 
agency, using the money owed the worker, with the 
shameful complicity of this government. 

_ Maintaining the current legislated minimum standards 
n their entirety will ensure that the increasing numbers 
of small business employers do not compete solely on the 
yasis of lowering wages and deteriorating job conditions, 
once again the race to the bottom. This seems to be the 
agenda of this government: to drag down the standards 
‘or working people in this province, to drag them down 
0 the right-to-work states in the southern United States, 
0 drag them down to the maquiladoras in Mexico. To 
this union, to this local and this community it is totally 
inacceptable. 

_ The Minister of Labour, Elizabeth Witmer, misleads 
the public with her claim that Bill 49 is just streamlining 
the act, encouraging compliance and simplifying adminis- 
iration. She claims Bill 49 is just housekeeping. Bill 49 
is more like house-wrecking. It’s knocking out the basic 
floor of rights for unorganized and organized workers. 

_ Bill 49 attacks the most vulnerable workers in this 
province. It is a vicious attack on women workers, 
garment and textile industry workers, workers in the 
hospitality industry, domestic workers and others trying 
to gain a foothold in today’s ever-shrinking job market. 

This act is part of the neo-Conservative, Reform Party 
Harris agenda of redistributing wealth from the marginal- 
ly employed, the poor and the working class to satisfy the 
greed of multinational corporations, chamber of com- 
merce leeches and lobbyists and the wealthy in this 
province who believe that it is their inherent, God-given 
right to exploit and cheat the workers of Ontario. 

If Minister Witmer had her way, we'd all be inden- 
tured servants. If you think I’m exaggerating, you only 
have to refer to the statement she made in the Legisla- 
ture: “An order to pay from the employment standards 
branch...could prematurely bring in other creditors. 
Eliminating the right to be paid would save some small 
businesses from being forced into bankruptcy.” 
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If I’m working for an employer and receiving no 
compensation — as we heard, this is a reality in this 
community — who’s paying my rent, who’s putting food 
on the table for my family and who’s paying my taxes 
and, with them, your salary? 

Extending Minister Witmer’s logic even further, more 
companies would be saved if they didn’t have to pay 
workers at all. 

Sadly, as I make this presentation to you today, there 
are workers not being paid for their labour or being paid 
less than minimum wage in this city. Some will be 
employed by legitimate businesses and some by sleazy 
fly-by-night operators. These are the workers desperate to 
work at any cost, who line up at the casual labour pool 
every morning at 4:30 and 5 o’clock. Some of them camp 
out all night. 

Ten years ago, I was one of those workers, finding 
myself out of work, out of money and out of luck, and 
desperate to survive. Today, even more workers are in 
that situation, trying to survive on casual contract, part- 
time and temporary employment. These are the only jobs 
that are being created in Tory Ontario. 

Mike Harris came out a little while ago claiming that 
the Tory government had created 35,000 jobs since it had 
taken over. It’s funny. I met a woman who got three of 
them: one at a fast food restaurant, one cleaning offices 
at night and a weekend job working in a restaurant. These 
are the types of jobs that are being created in today’s pro- 
business, pro-corporate Harris Ontario. 

The Employment Standards Act does need to be 
changed, but not to the sole benefit of corporate Ontario 
and the chamber of commerce. The act does not go far 
enough to protect workers from unscrupulous employers. 
Bill 49 emasculates the act even further. 

If this government cares at all about the majority of 
Ontarians who are workers, it will strengthen the act and 
enforcement of the act in the following ways: 

(1) It will allow anonymous complaints. 

(2) It will increase penalties for deadbeat employers. 

(3) It will require the mandatory posting of the act in 
all workplaces, as is the case with the Ontario Occupa- 
tional Health and Safety Act. 

(4) It will institute severe penalties for firing a worker 
trying to enforce the act. 

(5) I would encourage this government to reactivate the 
Ministry of Labour collections department and fund it 
with fines from employers who do not pay out orders 
within short, fixed periods of time. 

Local 27 of the CAW wants to see the Employment 
Standards Act improved by providing more effective and 
efficient ways to enforce the rights for workers, unionized 
or not. 

To conclude, what we will see with Bill 49 is the gap 
between those with well-paying jobs and those with 
marginal, low-wage jobs widen. As the polarization of the 
labour market increases, so does poverty and inequality. 

Will obstructing and depriving workers of even the 
most rudimentary access to workplace justice contribute 
to economic growth in our economy? Will changes to 
improve the act contribute equitably to our societal fabric, 
or does it tear wide open divisions between worker and 
business owner, union and corporation? 
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I am speaking to the Conservative members of this 
panel: In your hearts I think you know what the answer 
is. When it’s time for you to retire from government — 
and I hope that time is soon — and if you’re honest and 
if you care about this province, you will see what damage 
this government has done to the environment, to the 
disenfranchised, to the family, to the worker, and your 
legacy will be one of shame. 

That concludes my submission. 

Mr Hoy: Thank you very much for your presentation 
today. You gave a synopsis at the end, on page 4. The 
mandatory posting of the act in all workplaces seems 
initially to me to be a very good idea. The act is not well 
known to very many, as I mentioned to people just prior 
to you and throughout the hearings, either employers or 
employees. We’ve had submissions state that the 
employer on occasion simply made a mistake and didn’t 
realize it. Of course, there are others who know full well 
what they’re doing and are circumventing the law with 
total knowledge of what they’re doing, but we’ve had 
numerous submissions suggesting that there are 
employers who really honestly have made a mistake. So 
I think that’s a constructive input. 

The question of fining employers — another situation 
I was involved with involved bankruptcy — is a very 
difficult situation. I’m not suggesting that fines are not 
recommended from time to time. At one time, for 
pollution, there was a discussion that companies that 
pollute would be brought to near-bankruptcy. Then it 
was, “Let’s put all of the board of directors in jail,” and 
things of that nature. I think we have to walk very 
carefully on the fining situation. I agree that when you 
disobey the law there has to be a penalty, no doubt about 
it — don’t misunderstand me — but I think we have to 
be very careful about the level of fine so that we don’t 
jeopardize other workers, as has been suggested on other 
days, where you could have everyone out on the street. 
Clearly, I appreciate your comments here. The fines are 
a situation that has to be taken very carefully, that we 
don’t harm others because of what we want to do. 

Mr Reid: There is only one thing that a businessman 
understands, and that’s money. That’s the only thing 
that’s going to get his attention to get him to stop 
violating the act. There are employers who continually 
violate the act. The workers will make a complaint. Quite 
honestly, years ago I used to hear stories from employers 
that when an employee would make a complaint to the 
Ministry of Labour, the Ministry of Labour inspector 
would come in, issue an order and tell the employer to 
pay the worker what was owed him, but he would tell the 
employer, “Get rid of him; he’s trouble.” This is what 
happened. This is what the mentality was. 

I don’t work in the non-union sector; I haven’t for the 
last eight years now. I’m not really aware of what’s going 
on that much in the non-unionized work environment, but 
I can tell you from my own experience that this was the 
case. The Ministry of Labour was tilted to one side, was 
tilted vastly in favour of the employer for many years, 
and to some extent I think it still is. 

The Employment Standards Act provides a series of 
loopholes for the employer to get out of his obligations, 
to work around the act. It attacks the most powerless in 


our society. Bill 49 just exacerbates this situatio, 
going to cause more grief, more hardship, more px 
in the community. It attacks the very people this g¢ 
ment should be trying to protect: the poorest ; 
community, the most vulnerable in our community. 
it’s doing is creating more barriers. 

I strongly believe in a strong enforcement polic 
a privatized collection agency but a strong enfore: 
policy set out by this government. Let’s use 
language of the Harris government. Let’s giv 
Ministry of Labour the tools to collect the fines, to 
the act self-sufficient, to make this collection agenc 
for itself. But when an order is issued, many times fl 
no fine levied against the employer. The emp 
collects what’s owed to him, but there’s no px 
imposed on the employer for violating the act in 
cases. So who pays for it? The taxpayer pays for i 
1650 

Mr Christopherson: Thank you very much for < 
impressive presentation. I have a couple of comment 
then a question for you. 

When you say how proud and privileged you are 
a member of a union where your rights are resp 
I’ve shared that feeling and shared that pride. I thin 
important during these hearings to recognize that i 
the labour movement that not only brought those : 
originally into collective agreements, but that as a 
of them being in collective agreements we had legis: 
that reflected more appropriately what those mini 
rights ought to be. 

I think you do a great service to the legacy of 
earlier leaders when you go on to talk about hov 
attacks the most vulnerable. You’re not sitting 
worrying only about yourself; you’re making sure 
use whatever clout you have in your union to spea 
for those who are being hit by this government in 
way. 

Women workers were the first example you gave 
caucus and our party have talked consistently abo 
fact that women are disproportionately hit by this go 
ment’s agenda. Examples are the 22% cut to the pc 
people in Ontario, the gutting of programs for bat 
women, the gutting of the pay equity program. It go 
and on. You talked about the garment workers. 
submissions we heard in Toronto would bring tez 
your eyes when you listen to the circumstances 
sweatshops that mostly women are working in ir 
province, in this day and age. I think it says a lot 
you, your union and other unions that don’t have | 
this but are coming out to show that leadership. 

You’ve had experience not only as a senior I. 
leader in your own right but as someone who’s | 
discrimination in a workplace where you didn’t hi 
union. We still have members of this government 
people in the business community who don’t believe 
exists. They think that’s some kind of rhetoric we’! 
using. Would you, in your own words, just explain a 
bit about what it’s like in those environments? 

Mr Reid: Ministry of Labour statistics will poin 
that one in three employers violates the act. The res 
ant industry is a perfect example of mostly w¢ 
workers being exploited. The Screaming Tale incide 
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it one. In this community of London, in some very up- 
(Je restaurants, the owner of the restaurant collects 30% 
he tips that the waitresses collect. They pay minimum 
\ge, but they charge for breakage. A lot of times when 
‘ve got a customer who just does the old dine-and- 
\h and runs out the door, the waitress is on the hook 
( the check. The breakage and the runaway cus- 
wer — it’s clearly illegal to collect money from the 
\tker. But when she tries to enforce her rights under the 
«, she’s disciplined, and not only disciplined, but most 
ives she’s fired. I know personally of my sister; this has 
pened to her. 

What happens is, when you’re fired from one place 
1 you go to get another job in that same industry, in 
| same community, your chances of getting a job are 
ynimal. I have the fortune to work in a larger commun- 
| with a lot of workers, and maybe we have a little bit 
ymobility of labour. But what happens when you make 
somplaint to the employment standards branch when 
‘1 work in a small town like Exeter or Wingham or 
‘ton and, all of a sudden, the whole town knows that 
4 made a complaint to the Ministry of Labour? Do you 
Ink you’re going to get a job for enforcing your 
inimum rights? Not very likely. 

Mr Ouellette: Thank you very much for your presen- 
ion. I come from a town that’s mostly occupied by 
AW workers. During your contract negotiations for the 
ernment contract did you not enter into special 
reements for that contract with the government? Were 
ire not concessions? 

Mr Reid: Which government? 

Mr Ouellette: That was for the military. 

Mr Reid: You’re talking about GM Diesel? 

Mr Ouellette: Yes. 

Mr Reid: As far as hours of work are concerned? Can 
u elaborate on what your information is? 

Mr Ouellette: I understand, or at least the local 
:mbers tell me, that there was a considerable number of 
cessions or negotiations that your local made with 
it. 

Mr Reid: I wasn’t party to those negotiations and I 
ve no knowledge of those negotiations, but I can tell 
u that a lot of what you’re alluding to is probably 
ertime hours, workers working beyond the 48 hours. I 
ow of workers in my local union at that facility who 
working seven days a week. For a long time there 
‘re workers working seven days a week, for almost 18 
ynths at a stretch. 

‘Mr Ouellette: Do you think they should be allowed to 
that? 

Mr Reid: No, I don’t. I quite honestly don’t. Per- 
nally I do not agree with that and as a representative of 
> union I do not agree with that. But that’s a huge 
bate within the local. 

‘What I strongly disagree with is the mandatory aspect 
Overtime. It does not create jobs. It does not tell the 
iployer, “I have this work that needs to be done, so 
’s hire and train some workers.” What it does is it 
ys, “Take your existing workforce and work them into 
> ground,” and Brian Daley from Local 88 spoke quite 
quently to that, on what the effects are. We see it in 
T local. We see it with an increase in alcoholism; we 
2 it in an increase in family abuse, in spousal abuse. 


Mr Ouellette: You said the local here set a dangerous 
precedent where the people doing the negotiations for 
them may be allowing for the same in their local bargain- 
ing and there’s strong concern from the membership in 
those areas. So it’s quite conflicting — 

Mr Reid: If you’re talking about overtime, I think the 
position of most workers is, “If I feel I can fit 56 hours 
or 60 hours of overtime into my life’ — and I don’t 
know how people can do that — “then yes, I should be 
given the freedom and the right and the opportunity to do 
that.” But if Iam a worker who is concerned about my 
community, my family, my own personal wellbeing and 
consider 40 hours a week enough, or even a little bit 
more than enough when I look at the overall community 
and when I look at an overall unemployment rate in this 
province of over 15% — the real unemployment rate, not 
the government’s statistics. 

Mr Ouellette: Is that not what you negotiate for, for 
the security to make sure that those options are available 
so that those who want to work in the union have the 
ability to work as much overtime as they want, and that 
those who don’t can’t? 

Mr Reid: If you’re talking about General Motors 
Diesel, what that corporation is doing and what that 
corporation has done is lobbied this government, has 
lobbied the minister for a mandatory 10-hour day, for a 
mandatory 56-hour week, that they would exercise at 
their whim, that would take away the negotiated — 

The Chair: Sorry, Mr Ouellette. We’ve gone a couple 
of minutes over here. Sorry to cut you off, both of you, 
but thank you very much for coming and making a 
presentation this afternoon. 


CANADIAN AUTO WORKERS, LOCAL 1859 


The Chair: That takes us up to Canadian Auto 
Workers, Local 1859. Good afternoon. We have 20 
minutes for you to use, divided between the presentation 
time or questions and answers. 

Ms Deb Tviet: Thank you. I am Debbie Tveit from 
Local 1859 in Tillsonburg. I have been asked to submit 
this brief. I was just asked to submit it yesterday, so I am 
kind of a stand-in for the president, who is Ron Roberts. 

In introducing the Bill 49 amendments on May 13, 
Labour Minister Elizabeth Witmer claimed she was 
making housekeeping amendments to the Employment 
Standards Act. She also described it as “facilitating 
administration and enforcement by reducing ambiguity, 
simplifying definitions and streamlining procedures.” 

The truth the way we see it is that minor technical 
amendments contain substantive changes, changes which 
clearly benefit employers and diminish access to justice 
for both the organized and unorganized, and particularly 
the most vulnerable in our workforce. These changes will 
make it easier for employers to cheat the employees and 
harder for workers to enforce their rights. It strips 
unionized workers of the historic floor of rights that they 
have had under Ontario law for decades. 

This submission is made on behalf of CAW Local 
1859. We’re located in Tillsonburg and we represent 
1,300 workers in the Tillsonburg, Delhi and Simcoe area. 
All of our workers work for private industry, so we don’t 
have public service in our unit, but all of their lives are 
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affected by public service because all of them have 
members in their family who work in some form of the 
public service. Certainly they’re concerned with the 
whole amendment process. 

Just to start with the flexible standards, we understand 
that this has been withdrawn but is to be reviewed later, 
so we'd like to still be able to comment on this section. 
This contains a fundamental change to the Ontario labour 
law and it permits the parties to contract out minimum 
standards. This is what really worries us. Prior to this it 
was illegal for collective bargaining to have provisions 
below minimum standards, so it made it a lot easier for 
bargaining units because there was a floor. It’s going to 
be a lot more difficult, especially for an amalgamated 
local like us. Now we have six different bargaining units, 
so it becomes very difficult when you don’t even have a 
minimum standard for them to work up from. 

1700 

It also allows the override of legal minimum standards 
of severance pay, overtime, public holidays, hours of 
work and vacation pay if the contract confers greater 
rights when those matters are assessed together. This is 
scary language to us, because this measure erases the 
historic concept of an overall minimum standard of 
workplace rights for unionized workers. Employers are 
free now, for example, to disregard that floor and to have 
the opportunity to trade off provisions such as overtime 
pay, public holidays, vacation pay and severance pay in 
exchange for increased hours of work. That is a really 
scary measure. 

How one is to measure whether or not a tradeoff of 
this kind confers greater rights is left unstated. I think 
that will become an issue in its own right, how you figure 
out if that is a conferring greater nights. Just to give you 
an example, a retail owner could ask an employee to 
cover all hours of the store’s operation, 50 to 60 hours a 
week, and not pay overtime after the legalized 44 hours. 
The employer could argue that due to the inclusion of an 
extra week of vacation, three weeks rather than two, this 
would confer greater rights when assessed together. 

This scares us because we have women working in our 
local who can’t even take their two weeks’ holidays 
because they can’t afford it because they’re making $10 
an hour. Quite frankly, they can’t take two weeks’ 
vacation on $10 an hour. When you’re trying to feed 
three children and save up enough money for a vacation, 
it becomes impossible. I can’t see how someone working 
for 50 or 60 hours a week is going to benefit from an 
extra week’s vacation that they probably can’t take 
anyway. So this really scares us. 

In short, the parties are being asked to value and 
compare non-monetary rights — which is hours of 
work — with purely monetary rights — vacation pay, 
public holidays etc. Given the inequality of power 
between employers and employees, including many who 
are unionized in my own local, circumstances in which 
detrimental tradeoffs are agreed to despite the measure- 
ment problems referred to can easily be envisioned. We 
can easily see that this is going to be a big problem, not 
only for people who are unionized but also for some very 
vulnerable unionized workers. Being unionized doesn’t 
mean you automatically make $24 an hour; I can guaran- 
tee you that, coming from our local. 


This proposed amendment, therefore, allows empl 
to put more issues on the bargaining table which 
formerly part of the floor of legislated rights. Noy 
have to bargain almost the whole Employment Stan 
Act to begin with just to get yourself a floor. It will 
settlements more difficult, particularly for newly o 
ized units and small service and retail workforces. 
enable employers to roll back long-established funda 
tal entitlements, such as hours of work, the minimun 
weeks of vacation, severance pay, Statutory holiday 
comparing these takeaways to other, unrelated be 
which together can be argued to exceed the mini 
standards. This is what really scares us. 

The potential of this amendment alone to 
people’s standard of living should be enough to mak 
drafters of the amendments rethink, if not radically | 
Bill 49. It’s certainly enough to make Local 1859 ; 
in Opposition to the bill as a whole. 

If it’s viewed another way, if a central goal oj 
industrial relations system has been to facilitate ne 
ated settlements, this amendment runs counter to suc 
end. It will make settlements more difficult. It will I 
result in bitter relationships and industrial conflict, si 
certainly can see some hard bargaining to be done. 
certainly see conflicts end up in a strike situation inc 
to just win simple, historic rights that always had. 

We’re seeing that. We are seeing contracts b 
challenged in our locals for things that are quite so 
and at the bargaining table where there was quite a¢ 
relationship over what it meant, and then they’re tr 
to instil it in a different way and it’s just not working 
through the grievance procedure. | 

What were in the past minimum benefits protecte 
law will now become permissible subjects for bargaii 
units, and employees do not have sufficient bargail 
Strength to resist employers’ demands. It’ll indire 
impact on the standard of living and working condit: 
of all Ontarians. Certainly the short-sighted may see | 
tush to the bottom as helping employers be competit 
but the more sane would question whether it makes 
higher productivity, better workplace relations, increz 
consumer purchases or an improved quality of life 
Canada’s most industrious and populous province. | 
really question what is the end result of this, becaus: 
people aren’t working and aren’t making a decent liv 
in Ontario, how is Ontario’s economy going to prost 
We really question that and wonder what the end re 
is. 

On to the next one, enforcement under a collect’ 
agreement: Currently, unionized employees have acc 
to the considerable investigative powers of the Mini: 
of Labour. This inexpensive and relatively expeditir 
method of proceeding has proved useful, particularly 
situations of workplace closures and with issues such. 
severance and termination pay. Bill 49 changes elimin’ 
recourse by unionized employees to this avenue, : 
instead require all unionized workers to go through th 
grievance procedure and to enforce their legal rights t 
way. | 

What we see is we’re bearing the burden of investi 
tion, of enforcement and the accompanying costs of 
that. The director can make an exception and allow 
complaint under the act where he thinks it’s appropria 
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but for all practical purposes the enforcement of public 
legislation has become privatized. That’s the way we see 
it, that now it’s up to us to enforce decades of minimum 
standards and decades of help getting that enforced. 

Certainly I have to agree with some of the speakers 

before me that what we need is education. A prime 
example is, my daughter works in a bakery and for two 
years she was never paid her statutory holidays. The 
employer had no idea that she had to be paid those. The 
employer wasn’t trying to be nasty about it; she had no 
idea she was supposed to be paying her. The employers 
don’t know what they’re supposed to be doing, let alone 
the employees, so education certainly needs to happen. 
Under this bill, union members would not be allowed 
to use the Ministry of Labour’s enforcement procedures. 
Instead, their unions would be required to bear the cost 
of complaints for violations of legislated minimum 
standards. Any worker who asks the Ministry of Labour 
to enforce the law would be prohibited from going to 
court in the same case. Similarly, anyone who files a civil 
suit would be barred from filing an employment standards 
claim. By cutting down the number of claims, we see the 
government as paving the way for chopping 45 enforce- 
ment jobs in the Ministry of Labour, and we don’t 
believe that should be done. We don’t believe that’s the 
proper way to go and we certainly see that as detrimental 
to Ontario as a whole. 
_ Arbitrators will now have jurisdiction and make rulings 
that were formerly in the purview of an employment 
standards officer, an ESO, a referee or an adjudicator. 
They will not be limited by the maximum or minimum 
amounts of the act; however, arbitrators lack the investi- 
gative capacity of the ESOs and may not be able to 
match the consistency of result that the act has had under 
public enforcement. Most important, employers could 
argue that boards of arbitration do not have the critical 
powers to investigate whether particular activities or 
schemes were intended to defeat the intent and purposes 
of the act and its regulations and such cannot be deter- 
mined. 

In such circumstances, unionized employees could well 
be left with no recourse whatsoever. This is particularly 
evident in cases of related employer or successor provi- 
sions of the act. It’s difficult to see how such provisions 
can be applied when the successor or related employer 
may well not be party to the arbitration process. 

The enforcement for non-unionized employees really 
worries us. At least every family in our local has a non- 
unionized employee of some form. It becomes very hard 
for us to ignore, and we don’t ignore, the fact that non- 
unionized employees need help with this act, and we have 
helped them with the act, trying to explain it, trying to let 
them know what their rights are. They’ve come to our 
local for help, not to me specifically, but we have a 
person who handles those cases, and certainly, they’ve 
been well used over the years. 

With these amendments, the Ministry of Labour is 
proposing to end any enforcement in situations where it 
considers violations may be resolved by other means, 
namely, the courts. 
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In other words, the amendments would download 

responsibility for the enforcement of minimum standards 





for non-unionized workers. Employees would be forced 
to choose between making a complaint to the employ- 
ment standards branch or filing a civil suit in the courts. 
Responsibility for enforcement is also downloaded on to 
non-unionized employees by limiting the amount recover- 
able through employment standards to under $10,000. 
Currently there’s no limit on what’s recoverable. What an 
employer owes an employee is generally what he has to 
pay, so an employee who files a claim at the Ministry of 
Labour for severance and termination pay is precluded 
from bringing a civil action concerning wrongful dis- 
missal and claiming pay in lieu of notice, which exceeds 
the statutory minimums. 

The effect of these amendments is that those employ- 
ees who have chosen the more expedient and cost- 
efficient path of claiming through the ministry will have 
to forgo any attempt to obtain additional compensation 
through the court. Legal proceedings are notoriously 
lengthy and expensive for many, even though they may 
be entitled in common law to more than the statutory 
minimum under the ESA. 

An employee who seeks to obtain a remedy in excess 
of $10,000 and who can afford to wait the several years 
a civil case will take, and at the same time pay for a 
lawyer, will have to forgo the relatively more efficient 
statutory machinery in respect for even those amounts 
clearly within the purview of an employment standards 
office. 

Employees who file a complaint under the act will 
have only two weeks to decide whether to continue under 
the act or withdraw their complaint and pursue a civil 
remedy. Those unaware of their legal rights may well be 
excluded from commencing a civil action unless they 
obtain the necessary legal advice within the short two- 
week period. 

Just as the provisions barring civil remedies in section 
64.3, there are mirror provisions in section 64.4 preclud- 
ing an employee who starts a civil action for wrongful 
dismissal from claiming severance or termination pay- 
ments under the act. Other provisions are also prohibited 
under the act once a civil action has started, such as an 
employer not paying wages owed, failure to comply with 
the successor rights in the contract service sector etc. 

Employees who initiate a claim but decide they no 
longer wish to pursue their civil suit don’t appear to have 
even the two-week time limit to change their mind; 
rather, they appear to have no right to reinstitute a 
complaint under the act. 

The next section is the maximum claims. The amend- 
ments introduced as noted above, a new statutory maxi- 
mum amount that an employee may recover by filing a 
complaint under the act, this maximum of $10,000 would 
appear to apply to amounts owing of back wages and 
other moneys such as vacation, severance and termination 
pay. There are only a few exceptions such as for orders 
awarding wages in respect of violations of the pregnancy 
and parental leave provisions and unlawful reprisals under 
the act. 

The problem with implementing such a cap is that 
workers are often owed more than $10,000 even in the 
most poorly paid sectors of the workforce such as food- 
services, garment workers, domestics and others. Indeed, 
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workers who have been deprived of wages for a lengthy 
period of time are the very employees who will not have 
the means to hire a lawyer and wait the several years that 
it takes before their case is settled. In effect, therefore, 
this provision will encourage the worst employers to 
violate the most basic standards while at the same time 
compounding the problems for those employees with 
meagre resources. 

Bill 49 also gives the minister the right to set out a 
minimum amount for a claim through regulation. Workers 
who make a claim below the minimum, which is as yet 
unknown, will be denied the right to file a complaint or 
have an investigation. Depending upon the amount of this 
minimum, it could well have the effect of employers 
keeping their violations under the minimum in any S1x- 
month period and thereby avoiding any legal penalty. 

The use of private collectors really scares us because 
we've seen this happen in non-unionized workplaces 
already. The proposed amendments intend to privatize the 
collection function of the Ministry of Labour’s employ- 
ment practices branch. This is an important change, 
providing one of the first looks at the government’s 
actual privatization of a task which has traditionally been 
a public task. Private operators will, should these propo- 
sals be implemented, have the power to collect amounts 
Owing under the act. 

A fundamental problem with regard to the act has for 
some time now been the failure to enforce standards. This 
is no less true with regard to collections. The most 
frequent reason for the ministry’s failure to collect wages 
assessed against employers has been the employers’ 
refusal to pay. The answer to this problem according to 
the proposed amendments is not to start enforcing the act 
but rather to absolve the government of the responsibility 
to enforce the act by farming out the problem to a 
collection agency. In addition, the employment standards 
directors can authorize the private collector to charge a 
fee from persons who owe them money. Should the 
amount of money collected be less than the amount 
owing the employee or employees, the regulations will 
enable the apportioning amount to go to the collector. 
The employee or employees will have to actually pay the 
collector for getting their money. It just amazes me. 

So where the settlement is under 75% of the amount 
owing, the collector is required to obtain the approval of 
the director, but this will still allow collectors incredible 
leeway and it will create outright abuse with someone 
else’s money. That’s what’s going to happen. The danger 
here is that a person whose earings put them below the 
poverty line and who is owed money under the act could 
well be required to pay fees to the collector, A minimum- 
wage earner at $6.85 per hour, for example, could not 
only receive less money than owed but also have to pay 
for it to be collected. 

The Chair: Excuse me, Ms Tveit. We’re already 
passed our 20 minutes. If you care to pick sort of the 
highlights — I see you have quite a bit left to cover. 

Ms Tveit: Yes, I still have some. 

The Chair: If you could wrap up in the next minute 
or two, please. 

Ms Tveit: Okay. I’ll just skim through the rest. CAW, 
our local, is gravely concerned that employees, particular- 


ly the most vulnerable, will be pressured to agree 
settlements less than the full amount owing them j 
based on making it hurry up, that’s all; just based on ; 
fact that they want it to hurry up and get over with, a 
so they’re going to settle for less just to do that. Certaiy 
that will give employers a real boost to have somebo 
who wants to settle, and give them less. 

On the limitations, I’m just going to let you read th 
We’re really against the whole limitation process, 
seems to be a long process at best now, and so to limit 
is only going to make it worse. Certainly people deser 
back pay for longer than just six months from the de 
they complain. Sometimes suits take two or three yea 
and that’s really not going to be very effective or ve 
helpful. 

We just mention that there are a few minor positi 
amendments that we like. Two that we note are section 
of the bill and section 28 of the bill. One is the entit] 
ment of vacation pay: vacation pay is entitled; you’ 
entitled to two weeks per year; it will occur whether 
not the employee actively worked or was absent due. 
an illness. So we do agree that is good. 

Also, the seniority and service during pregnancy ar 
prenatal part, we agree that should be, and certainly fi 
women. That’s usually the people that hits. Just becau: 
through procreation we happen to be the ones who hay 
to miss work, we shouldn’t be penalized for this. We ¢ 
agree that’s good. | 

I'll just conclude. As our comments on the key amen 
ments of Bill 49 indicate, no one concerned with mair 
taining basic societal standards in terms of hours of worl 
overtime pay, vacation pay, severance and public holiday. 
can possibly favour these amendments. Bill 49 woul 
eliminate the floor of minimum standards. > 

As for the unorganized, particularly the most vulner 
able in the workforce, Bill 49 is about the race to th 
bottom. It’s about undermining their already precariou 
existence and as such is totally unacceptable. | 

As noted in our introduction, these amendments com 
on the eve of a comprehensive review of the act. Th 
proper procedure would have been to include suc) 
changes as part of such a review and not try to pass then: 
off as housekeeping changes. But beyond this, the core 0: 
the problem is the nature of the amendments themselves 
as Our comments already make clear. Standards shouldn’ 
be eroded, shouldn’t be made negotiable. Rights shouldn’’ 
be contracted out and privatized. All this is taking placi 
as part of the overall Harris agenda to shrink the size 0 | 
government and divest itself of public services. Thi 
bottom line means slashing $10 billion from Ontario’ 
budget in order to pay for the tax break for the wealthy 

We respectfully submit this from Local 1859. | 

The Chair: Thank you very much for your sub: 
mission. 


ST THOMAS AND DISTRICT LABOUR COUNCIL > 


The Chair: That leads us to the last presentation of 
the afternoon, the St Thomas and District Labour Coun- 
cil. Good afternoon. We have 20 minutes for you to 
divide as you see fit. 

Mr Jim Nugent: Thank you very much. I’d just like 
to say that I saw it was in the papers Monday that the 
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minister has withdrawn one of the amendments, to re- 
sstablish it some time in the future. It seems it’s a 
-eversal from Bill 7 where at the last minute she intro- 
duced amendments to the act. It certainly doesn’t give 
yne an air of confidence in the Ministry of Labour in 
Ontario. 

_ This submission is made on behalf of the St Thomas 
and District Labour Council, located in the city of St 
Thomas in the county of Elgin. The St Thomas and 
District Labour Council represents approximately 4,500 
members who are employed in various industries such as 
manufacturing of cars, suppliers of parts for cars, hospi- 
‘als, nursing homes, city hall, schools, just to name a few. 
{720 

_ The proposed amendments that Labour Minister 
Slizabeth Witmer is introducing in Bill 49 will create 
situations where employers can cheat their employees. It 
will also take away from unionized workers minimum 
-ights they had under the previous Employment Standards 
Act. 

Section 3 of the bill changes the present law by 
allowing the parties to contract out minimum standards. 
Prior to this amendment in Bill 49, a collective agreement 
could not contain anything that was under the minimum 
standards as set out in the Employment Standards Act. 
This would include such things as, as everybody knows, 
public holidays, severance pay, vacation pay, overtime, 
hours of work etc. Bill 49 now changes this if the 
collective agreement confers greater rights when those 
matters are assessed together. That, to me, is a sham. 

_ This proposed amendment takes away from unionized 
workers minimum rights that have been in place in the 
Employment Standards Act for years. It will give 
employers a whole new arsenal of weapons come contract 
negotiations with their employees. It will open up an 
avenue in negotiations which has never been there before, 
and the St Thomas and District Labour Council believes 
that this can only lead to confrontation at the bargaining 
table between employers and employees. If the above is 
what can happen between employers and unionized 
employees, then we can imagine what will happen 
between employers and non-unionized employees. 

To think what this amendment by itself can do to the 
lives of workers in the province of Ontario should tell 
this committee that its recommendation to the Minister of 
Labour is to drop it immediately. The St Thomas and 
District Labour Council stands in very strong opposition 
to this part of the bill. 

If the government of Ontario and employers in this 
province see this as helping them to become more 
competitive by taking away the dignity of working people 
by the erosion of the minimum standards, then they must 
surely live in dreamland because this can only lead to one 
thing, and that is confrontation between employers and 
employees. 

Under the present Employment Standards Act, union- 
ized employees have access to investigation and enforce- 
ment powers of the Ministry of Labour. This has been 
very helpful to them in such instances as termination pay, 
severance pay and workplace closures. 

Under section 20 of the bill, this avenue would be 
eliminated and in its place they would have to use the 


grievance procedure under their collective agreement to 
enforce their rights. This in turn would have the union 
bear the cost of the investigation and its enforcement. 
Let’s examine this for a minute. 

Suppose, for instance, an employee has a complaint 
about severance pay. Prior to this proposed amend- 
ment — and this is the way it works in the real world 
when you’re in the unionized factories — an employee 
would consult with his union as to why the severance 
was not paid. Questions would be asked by the union to 
the employer as to why the severance was not paid. If the 
answer was not satisfactory, then the employee would be 
advised by the union to contact an employment standards 
officer. He or she would do an investigation — this is the 
employment standards officer — of the complaint and 
make a ruling one way or another as per the evidence 
they obtain through the investigation, and this has 
happened in numerous cases that I have dealt with. 

The point I make is that this is a very easy process for 
anybody to understand and do. Also, in most of these 
cases the employee would have an answer in approxi- 
mately four to six weeks. 

Taking the same scenario, let’s now look at what 
happens under the proposed amendment. The employee 
goes to the union to ask about his or her severance pay. 
The union would then approach management and ask 
them why the employee was not receiving severance pay. 
Let’s assume we have to file a grievance. Going through 
a grievance procedure could take two to three to four 
months in this particular case, depending on the evidence 
we’ve got to get and the investigation and so forth. 

If at the end of the grievance procedure the answer is 
still that the employee will not receive severance pay, 
then we have to proceed to arbitration. This means in a 
lot of cases the union would employ a lawyer to handle 
this case before an arbitrator. It would have to wait until 
an arbitrator is selected or appointed. A suitable date 
would have to be agreed upon and then it would have to 
be determined as to how many days of hearings would be 
needed. This process, from the time the grievance was 
filed to a decision by the arbitrator, could take a year 
until the employee could get a decision on his claim. 
Ladies and gentlemen, that’s real life. That’s real life in 
arbitration when you’re looking at it. 

It is quite obvious as to the time differential for a 
decision to be made between the two processes I’ve just 
mentioned. 

There are some other aspects a union could face 
because of this proposed amendment. Let’s say a union 
decides not to file a grievance or that they file a griev- 
ance but do not take it to arbitration. They then could 
face a charge by the employee of failing to represent. 
This could lead to a case before the Ontario Labour 
Relations Board dealing with a failure to represent an 
employee due to a complaint under the Employment 
Standards Act, which unions have never been charged 
with before. 

We in the St Thomas and District Labour Council view 
this as another step by the minister to take away rights of 
unionized workers which have been there under the 
Employment Standards Act for years. 

In sections 19 and 21 of the bill, again we look at 
another takeaway by the minister. This is where a non- 
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unionized worker would have to choose between filing a 
complaint to the employment standards branch or filing 
a civil suit in court. If he files with the employment 
standards branch, the amount that he or she can recover 
is limited to $10,000. If he or she is owed more, tough 
luck, or else you hire a lawyer and take it through a civil 
suit. What these amendments will do is allow any 
employer — I repeat, any employer — the right to ignore 
the minimum standards as set out in the previous 
Employment Standards Act. 

Under section 28 of the proposed amendment, the 
minister is allowing the government to privatize a task 
which has been done by the public service. The fact is 
that the Ministry of Labour is notoriously weak at 
collecting moneys owed to employees from employers. It 
seems that instead of the ministry enforcing the act to 
collect these moneys owing, the minister simply contracts 
this task out to private collection agencies. 

It seems to me that the collection agencies will have 
the power to encourage settlements between workers and 
their employers. As a result of this, one can only see 
workers losing money as collection agencies push for 
quicker settlements and also quicker payment of their 
Own accounts. The St Thomas and District Labour 
Council is very concerned that with this amendment 
employees will be pressured into agreeing to lesser 
settlements and letting employers continue to violate the 
minimum standards. There is also no guarantee that 
contracting out collections to the private sector will be a 
less expensive and more effective mechanism. 

1730 

There are some amendments in the bill that the St 
Thomas and District Labour Council can Support; that is, 
that the entitlement of the two weeks per year will accrue 
whether or not the employee is actively employed all of 
this period or was absent due to iliness or a leave. 
Another one of note is that the employees will be credit- 
ed with benefits and seniority while on pregnancy and 
parental leave. 

In conclusion, the St Thomas and District Labour 
Council implores this committee to go back to the Minis- 
try of Labour and strongly recommend that these amend- 
ments to the Employment Standards Act be dropped. This 
submission is respectfully submitted. My name is Jim 
Nugent. I’m the president of the St Thomas and District 
Labour Council. 

The Chair: That leaves us two and a half minutes per 
caucus. I believe this time it starts with the official 
opposition: Ms Boyd. Sorry. Forgive me. 

Mr Baird: We think of you sometimes as the official 
Opposition, in spirit. 

Mrs Boyd: Yes, I can understand why. 

Thank you, Jim, for your presentation, and particularly 
for taking us through what it means from a union per- 
spective to go through that grievance and arbitration 
position. One thing that you haven’t said and that many 
of our presenters haven’t talked about is the whole issue 
of the investigation part of all of this, because of course 
under the Employment Standards Act, the employment 
standards officer had the right to look at records. Under 
your grievance procedure I assume that disclosure is 
going to be an extraordinarily difficult situation. Could 
you tell me a little bit about that? 


Mr Nugent: As I explained in the submission, wt 
an employee would ask for anything in regard to ; 
Employment Standards Act, it was always the thing ti 
the employee would contact, after there was no agreem( 
with a company or so forth, the employment standay 
officer. If we’re looking at vacation pay or termination 
severance pay, then we have to look at records of t 
employer to determine the amount of moneys Owed 
that employee. Through the ministry, this was an ea 
process, because the employer simply didn’t refuse 
give the ministry anything in the vast majority of cas¢ 
So it was a simple process. In any of the plants, all kin 
of figures were usually prepared for them and a judg 
ment could be made one way or another at that time . 
to whether the person was owed and, if so, how mu 
they were owed. 

If we’re going to a grievance procedure and | say to 
company, “Produce the records of this employee,” they 
tell me that’s the company’s records. That’s not tl 
union’s records; that’s the company’s records. So it cou 
lead to time and time where we have to file grievances 
get the records, to get arbitrators, to make arbitrators mu 
that we can get records. Meanwhile, the only persc 
being hurt in this is the employee who is standing out ¢ 
the street or something, who hasn’t got any money ar 
who is owed money through the law. That’s what hay 
pens. 

Mrs Boyd: That was certainly my impression, that th. 
inability, through this process suggested, to actually x 
at those records in any kind of timely fashion is actuall 
one of the biggest impediments to it. I assume the othe 
part of it is the cost scenario for unions, obviously, bi 
also the employer, in terms of the grievance process. Thi. 
makes it a very costly process. And if you’re not union 
ized, the costly process of going through the civil court 
is really prohibitive for virtually anybody, is it not? 

Mr Nugent: The cost to unions — and companies toc. 
I’ve got to say that; the companies use lawyers too — fo: 
the court and the arbitrator, an approximate cost for — 
one-day hearing could be $7,000 or $8,000. That’s payin; 
your lawyer and the company paying their lawyer an 
both of you paying the arbitrator. And let me tell you, Wi 
don’t see too many one-day hearings now. We just did: 
case which was seven days of hearings. We expect to ge 
a bill in the region of $30,000 for that hearing. That wa 
for a termination — and we’ll win it, by the way. 

Mr Baird: Thank you very much for the presentation 
I read it as you presented. On page 5 you deal with the 
collection agencies issue. I read, “As a result of this, onc: 
can only see workers losing money as collection agencies 
push for quicker settlements and also quicker payment ol 
their own accounts.” 

That’s something that actually goes on now within the 
employment standards branch. That’s not something 
that’s going to be new or unique. The last year we have 
Statistics available for was 1994-95, before the last 
election. Between $3.8 million and $5.2 million of the 
$16 million that was collected was less the amount that 
the employee was owed. I believe they should be entitled 
to 100% and we should do everything possible to assume 
100%. 
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| There are some instances, your 24%-odd, where there’s 
1 bankruptcy or an insolvency involved. I think workers 
should get a higher priority than they do now. I know the 
minister feels very strongly on this and has been in 
contact with a federal minister to have the federal 
3ankruptcy Act amended to reflect that greater priority. 
Jne of the presenters who presented in Toronto or 
damilton mentioned that workers were actually the ones 
who had to physically earn that money and that they 
should be given a much higher priority than they are 
1ow. That’s certainly something we’ve been pushing for, 
is has the minister, but that’s something that’s not new. 
_ I guess what we feel with respect to collections is that 
he employment standards officers weren’t experts at 
sollections. We’ve talked to some folks in the collections 
yusiness, some with maybe 25 or 35 years’ experience in 
he collection business, and it certainly is our hope that 
hey could bring that experience to the benefit of the 
worker to deliver more money at the end of the day into 
he worker’s pocket. Certainly our goal has got to be 
100%, and I don’t think we can be satisfied at all unless 
we’re at 100% — obviously when you set aside the issue 
xf insolvencies and bankruptcies, which we hope to 
dursue, the changes to the federal statute. 

_ Mr Nugent: Doesn’t your bill then say something in 
he region of 75%? If you claim the bill should be 100%, 
hen you should put that in as 100%, not 75%. If the 
minister is saying in her mind, “Yes, we need 100% for 
hat worker out there,” then why any reference to 75%? 
Make it the 100%, make it the collection agency and 
make the damned employer pay for the collection agency. 

Mr Baird: We are, in this legislation. That’s in the 
legislation. We are. But if Bob Mackenzie and the NDP 
sovernment were settling at $5 million less to workers, 
which is approximately a third less than what they were 
entitled to of the $16 million they claimed, I would 
suspect that they were doing the best job they could do 
for workers, that they weren’t delinquent in their respon- 
sibilities. We want to see 100% of the money delivered 
100% of the time. That’s got to be the goal. 

But I can tell you that at the Ministry of Labour we’re 
not satisfied with recovering 25 cents on the dollar now. 
[ doubt when this bill passes that we will go from 25 
sents to the full dollar in the first week or the first month 
that we’re there, but that’s got to be our goal and we’ve 
Z0t to do a lot more. The way we’re doing it now simply 
isn’t working. 

On the resource question, the previous government laid 
off 10 people in the collections branch and two years 
later they’re still collecting 25 cents on the dollar. So if 
more people were the way to do it, the money would 
nave gone down. I am of the belief that we’ll see more 
money going into the workers’ pockets and we will be 
neld accountable for that with our colleagues on this side 
of the aisle. 


Mr Lalonde: First of all, I wanted to congratulate you 
for a well-presented brief. I could say that I recognize 
your concerns and I would be very nervous if I were in 
your shoes or in the shoes of an unorganized or even 
organized labour group. 

I think a lot of the points that were brought to our 
attention today should be taken into consideration by the 
government, especially at a time when we are saying we 
should be looking at creating 725,000 jobs. The fact that 
we're looking at extending the regulated hours will not 
only affect the standard of living of the workers; I think 
it would eliminate some jobs because it’s really just the 
opposite of what the labour groups are going after at the 
present time. They’re trying to reduce the number of 
hours to create additional jobs. In this case, we will allow 
the employers to increase the regulated hours. 

I just hope the government will be taking into con- 
sideration some of the points that were brought to our 
attention today, and I would like to thank you very much 
for your presentation. 

The Chair: Thank you on behalf of the committee for 
appearing before us and making your presentation. 

With that, committee members, just one minor house- 
keeping detail. Earlier today we had a presentation from 
Miss Susan Smith, and Mr Shea made reference to a 
submission that Miss Smith has handed to the clerk. 
However, she’d like it to be considered as an official 
exhibit or an amendment to the Hansard. Hansard 
couldn’t be corrected itself because both Mr Baird had 
referred to it and I believe Mr Hoy also made reference 
to the original presentation. So I’ll just read into the 
record the full text of the submission, addressed to the 
clerk of the committee: 

“Mr Arnott, 

“T would like to correct on the record of my oral 
presentation that I misspoke when I responded to a 
question of parliamentary assistant Mr Baird about my 
recommendation for the hourly minimum wage. 

“I believe I responded, ‘nine dollars and seventy-five 
cents an hour.’ I believe Mr Baird rounded it up to $9.80 
per hour. 

“For the record, the figure I recommend for the hourly 
minimum wage is ‘nineteen dollars and eighty cents an 
hour,’ that is $19.80. 

“Thank you for your attention to this detail. 

“Susan Smith.” 

That will now be included in Hansard in that form. 

With that, that concludes our hearings here in London. 
Our thanks to all those who took the time to make 
presentations or to listen in. 

The committee stands recessed until 9 o’clock tomor- 
row morning in Windsor. 

The committee adjourned at 1740. 
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The committee met at 0901 in the Hilton Hotel, 


_ Windsor. 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’ AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
Employment Standards Act / Projet de loi 49, Loi visant 
a améliorer la Loi sur les normes d’emploi. 

The Chair (Mr Steve Gilchrist): Good morning, all. 
Welcome to the fifth day of hearings on Bill 49. We’re 
pleased to be in Windsor today and look forward to 
hearing a number of deputations. Let’s proceed right 


_ away with our first group, the National Automobile, 
_ Aerospace, Transportation and General Workers Union of 


Canada — CAW Canada. Good morning, gentlemen. 
Mr Gerry Bastien: Gerry Bastien, area director of the 
CAW. The presentation we have on behalf of the CAW 
is going to be made by myself and Mickey Bertrand, but 
we’d ask the indulgence of the Chair and the committee 


_ members that we have a special occasion. We’ve had an 


occupation of the Ministry of Labour offices and there 


_ are three member citizens who occupied the office sitting 


here. We would be willing to put our presentation back 


_ 15 minutes and let them go first. I think it would be the 
_ wish of the majority of the people here that these three 
people be heard. 


The Chair: The only vacancy we have this morning is 


at 11:45. If the subcommittee would like to — 


Mr David Christopherson (Hamilton Centre): Mr 
Chair, in light of the news that we’ve just had, as a 


_ Member of the committee I would move that we move 
_ everyone back the 15 minutes that’s been requested and 
_ allow this group to be heard. The majority of the pres- 
_€nters here today are people from the community, from 
_the labour movement, from those who are concerned 
_ about the rights that are being taken away as a result of 
_ Bill 49. I’ve spoken to them and they’re all in agreement 
_that they would support such an adjustment to the 
_ agenda. I would so move. 


Mr John R. Baird (Nepean): Given that we’ve agreed 
to hear everyone and there are a few empty time slots, I 


_ think one this morning and a few at the end of the day, 
_T have no objection. 


The Chair: No objections. Any other comments? 

Mr Christopherson: My motion is that they be heard 
now. 

The Chair: Thank you, Mr Christopherson. I just 
asked if there were any further comments. 

Mr Christopherson: What’s your problem? 


The Chair: I don’t need any editorial comments. 

Any further comments? Seeing none, I put the ques- 
tion: All those in favour that we amend the schedule by 
moving everyone else back by 15 minutes this morning? 
So approved. 

Accordingly, you would like the other group to have 
the first 15 minutes? That’s fine. 


CHIP LeMAY 
GREG CARROLL 
LORA LOGAN 


Mr Chip LeMay: Hi. My name is Chip LeMay. I 
participated in the Ministry of Labour occupation last 
night, just for one simple reason: I’m a little ticked off at 
the government that’s in power right now. My reason for 
participating is that no one ever wants to hear us. I 
decided to participate because I had something to say. 

All the cuts to the Employment Standards Act are 
going to affect myself and my fellow workers in the retail 
service industry. We as workers rely on the minimum 
standards set forth in the Employment Standards Act, 
which is now under the Tory knife. With the Tories in 
power in this province, we will never have the chance to 
experience the same good life as our parents and grand- 
parents did, because the Tory government is taking back 
everything they worked their buns off for. Where I work, 
we’re a newly organized workplace under the CAW, and 
it’s Local 195. Under the new Tory legislation, many 
used and abused workers may never have the same 
privilege of becoming a union member, as I have, for 
some kind of protection. In the province of Ontario, 
which the Tories want us to be so proud of, you big shots 
don’t give a damn about us. We’re the working men and 
women. The only people they really give a damn about 
are the corporate élite and all your rich friends, when in 
reality there wouldn’t be any of the corporate élite and 
rich friends if it wasn’t for us, the working people. 

Every day, you put more injured workers out on the 
street. Every day, corporate and government downsizing 
is putting more people out on the street. Companies are 
cutting their pensions. Canada pension — where is that 
going? If I get hurt on the job, too bad for me; I’m out 
on the street. Where’s our education system going? If 
you’re fortunate enough to qualify for a good education, 
can you find anything but a minimum-standard $7-an- 
hour job, in which the already too low minimum stan- 
dards are soon to be lowered even further? 

As far as I’m concerned, I want the cuts to stop and, 
along with many other working people in this province, 
am ready to fight for a victory by any means necessary. 
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Mr Greg Carroll: My name’s Greg Carroll and I’m 
a 19-year-old student. I would like to tell Mike Harris 
I’m sick of him, his government and the cutbacks. I have 
been going to school to achieve a good education, to 
discover when I graduate there will be barely any jobs 
available, most being minimum wage, part-time, few 
benefits and few opportunities. If I wish to continue my 
education, how will I pay for it while working under 
these minimal standards? As I was going through school, 
I thought Ontario was a great place to live, but now I’m 
disgraced by the Tory government that is running our 
province. 

The UN survey shows that Canada, and Ontario in 
particular, is the main choice to live and find a better 
future in. After this government is done, they will be 
asking the people of Ontario where they would rather 
live. It feels that Ontario is becoming a Third World 
province. 

As I was occupying the Ministry of Labour building 
last night, I had the pleasure of meeting Lyle, a 77-year- 
old man who has been fighting all these years for our 
standards of living today. This government has not only 
turned its back on Lyle and his generation, but ours as 
well. It is time the government listens to us, because it is 
our future they are ruining. 

Ms Lora Logan: Good morning. My name is Lora 
Logan. I am here as a 16-year-old high school student to 
tell Harris that I’m fed up with his cuts to welfare, child 
care, employment, education. One way or another, these 
cuts are affecting me and my family. I watch the ones I 
love suffer because of them. My mother has lost her job 
and is now unemployed due to the cuts. I have young 
nieces and nephews who no longer have the choice to 
attend junior kindergarten. My grandmother, in my eyes, 
is being abused by all the cuts to health care. I watch my 
friends’ parents struggle to try and make their welfare 
cheques cover food and other living essentials, and Harris 
still continues to cut welfare. 

What about me? I’m a student. How am I going to be 
able to afford an education? It is my right as a student to 
have an education. I try and find a job for $6-something 
an hour, but all the positions are filled by 25- to 30-year- 
olds working for lousy wages to put food on their 
families’ tables. 

My parents and grandparents have struggled and 
worked their whole life to make this world a better place 
for me and my children, and Harris is taking that all 
away. Who gives him the right to destroy my future? I 
will continue to fight for what I deserve until I get it. I 
am participating in the occupation of the Ministry ‘of 
Labour building because it is my future and I want to 
stand up for it. I would rather be part of the solution than 
the problem. When I do get a job, I would hope that the 
minimum standards would still be there, and better 
enforced, so I have a decent working life. The fight is not 
over; it has just begun. 

0910 

Mr Pat Hoy (Essex-Kent): Good morning, everyone. 
We’re pleased to be here in Windsor to hear the concerns 
of everyone throughout the day. During your presenta- 
tion, you mentioned education and welfare cuts and other 
actions taken by the government to date. In regard to Bill 


49, you mentioned minimum standards and that you don’ 
want to see the erosion of those. You also mentioned thy 
minimum wage that is currently in place in Ontario 
Could you describe for me what you feel could happen tc 
the minimum wage under Bill 49? 

Mr Carroll: We aren’t here to answer questions 
We’re here to make a statement and that’s what we've 
done, so we’re done. 

Mr Hoy: I appreciate your presentation very much 
We have concerns from the opposition side on many o} 
the issues that you touched on today. It’s been a pleasure 
meeting with you. 

Mr David S. Cooke (Windsor-Riverside): | appreci- 
ate the presentation you’ve made. I think what we al 
heard was that you’re expressing a lot of frustration abou! 
what’s happening in the province right now. I must say 
occupying a provincial office building is a substantia 
step for anyone to take. For young people to be involvec 
in it, it obviously means you feel very strongly aboui 
what you’ve talked to us about this morning. 

I just wanted to see if you could tell us, try to explain 
especially to the Tory committee members, what has lec 
to this level of frustration among the three of you a: 
young people in our province. We all understand that the 
system isn’t going to work if our young people aren’t < 
successful part of the system and supportive of not only 
our government system but our education system and sc 
forth. Try to explain what has happened that has led tc 
this level of frustration. | 

Mr LeMay: It’s like they stated down there — the 
unemployment rate. It’s affected us. The downsizing of 
corporations is affecting all of us. It’s the young people; 
we decided to participate in this because, like you said, 
we’re the young people and no one listens to us. No one 
listens to them especially; they’re younger than I am. The. 
only way to be heard — and we weren’t heard last night 
because we requested to talk to Elizabeth Witmer o1 
someone from the Ministry of Labour and we were pul 
off and kicked in the gutter again. By taking over and 
occupying buildings like that and having protests like 
that, that’s the only way any of you are ever going to 
listen to us. That’s why. 

The Chair: Are there any further questions? Seeing 
none, thank you very much, folks. We appreciate you! 
taking the time to make a presentation before us here this’ 
morning. 


| 
| 
| 


CANADIAN AUTO WORKERS 


The Chair: We will now proceed to the group previ- 
ously announced, the National Automobile, Aerospace, 
Transportation and General Workers Union of Canada. 
Hello, again. 

Mr Bastien: Gerry Bastien, area director, and along. 
with me is Mickey Bertrand, who is a national representa- 
tive with our union. : 

I’d like to thank the Chair and the members for 
hearing the three previous speakers, who obviously are 
going to make our presentation look pretty meek, because 
when you hear from the rank and file or ordinary citi- 
zens, it’s always more powerful and more effective than 
coming from us. 
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I do have to say personally that I’ve been negotiating 
with corporations now for 25 years and through those 25 


| years I’ve learned a lot about how I have to conduct 


myself and how people have to conduct themselves. I’d 
say that the Chair’s attitude towards one of the members 
was my attitude 25 years ago when I was in negotiations. 


_ We had a lot of strikes too and a lot of conflicts, so I 
_ would say that we ought to review the attitudes that we 


have in general. 

Our office, the CAW in this area, has about 100 
different collective agreements, give or take a few, at 
given times. We’re involved with bargaining with corpor- 
ations day in and day out. The vast majority of our 
collective agreements are resolved without conflict. That 
has been that way for years and it’s gotten a lot better in 
the last few years, until this government was elected. 
That’s causing us more grief and more conflict and 
making it more difficult for us to come to collective 
agreements. 

We see Bill 49 as eroding the rights of workers in the 


province, and any erosion of the rights of workers in this 


province will adversely affect our economy. It’s going to 


lead to further weakness in wages and further weakness 


in consumer spending, which most economists are now 
identifying as one of the major problems. Interest rates 
are as low as they’ve ever been, yet the economy is not 
moving the way it should be. It’s because there’s not 


_ enough money in workers’ pockets. Day in and day out, 


this Bill 49 again will start taking money out of workers’ 
pockets. 

We are encouraged that the government has delayed 
the proposals on flexible standards, but we strongly urge 
the government to just completely abandon those flexible 
standards, because those are going to create worse labour 
relations than we already have. It’s going to put items on 


_the table, labour standards, that are already there as a 
given right. Corporations are going to put that the 
_ bargaining table and cause further conflict among the 


parties. 

The labour minister’s news release on May 13 stated 
that they wanted to eliminate accumulation of years of 
red tape. If that’s what this is about, we’d love to get rid 


of red tape. I’m used to working with red tape and I 
Teally appreciate when you can get rid of all the non- 


sense. If that’s what you’re truly doing, get rid of some 


_ of the nonsense. 


It said also it’s going to encourage the parties — the 


"parties being the employer and employees — to be more 


self-reliant. That would be fine if the parties were on 
equal footing. What happens right now is that it’s not an 


equal footing. Employees are in a radically unequal 


bargaining position in relationship to their employers, and 
that’s a fact that a lot of people maybe in this room don’t 
believe, but that is a fact. When you work in labour 


-Telations, that there’s a lot of fear in our factories, places 


that are non-union. They’re afraid to organize even when 


_ they want to. They secretly go around. They never openly 


say, “I want a union in this place.” Very few people 


would ever say that. As democratic as it appears, it’s not 
democratic. 


It says in that news release that the changes will allow 
the ministry to focus attention on helping the most 


vulnerable workers. I’ve got to Say, in all honesty, that 
I’m never looking for a fight. I fight with people every 
day negotiating. Sometimes I don’t know whether I like 
it or don’t like it, but I’ll tell you this much: I really 
believe it’s totally dishonest. I think the agenda of the 
Conservative government to this day has been not to help 
the vulnerable workers. They’re actually hurting them 
every day by their actions. It is absolutely dishonest to be 
Stating that. 

Just a couple of the proposals — and Mickey’s going 
to talk some more about them, but a couple of the ones 
that I want to touch on is that the worker can only use 
the Employment Standards Act enforcement mechanism 
on a claim of up to $10,000 as a consequence of an 
employer violation. The effect of that will be that when 
people are in that situation, they are obviously — most of 
the time the people who have to deal with the Ministry of 
Labour are people who have been disadvantaged and 
they’re usually in a weaker position or have been hurt — 
closures or whatever — and a lot of time they are claims 
of over $10,000. They’re going to have to go through the 
courts, which are more costly, more expensive, more 
complicated. It’s going to dissuade people from using the 
courts, or if they do, it’s going to cost them all kinds of 
money. 

The other one that I want to mention is the implemen- 
tation of a regular minimum monetary limit on a claim a 
worker may file. That will lead to higher costs to tax- 
payers as it costs more to fund Small Claims Court than 
it does the operation of the Ministry of Labour. I don’t 
see how that’s going to save the government, if you’re 
coming from that angle. It appears that’s where the main 
interest is, to save some tax dollars. I see that as it’s 
going cost the taxpayers more. Also, it’s going to affect, 
again, the most vulnerable workers. It may be a claim of 
$200, $300. I don’t know what limits you’re planning on 
putting, but again, $200, $300 to somebody at the bottom 
of the economic ladder is a heck of a lot of money. If 
they have to go through the civil court for that, that does 
not make any sense. It’s going to be costlier for the 
government and it’s going to cost a lot of the disadvan- 
taged a lot more money and most of them probably won’t 
even pursue it anyway because they can’t afford to. 

So now I’m going to pass it on to Mickey. 

Mr Mickey Bertrand: As stated earlier through Gerry 
and the other group that came first, we’re clearly opposed 
to Bill 49, and also what I think is important, to the 
manner and to the extent which the current provincial 
government continues its regressive approach to rewriting 
labour laws, such as the Employment Standards Act, the 
Labour Relations Act, without consulting trade unions 
and workers in Ontario. 

Before I begin, I have a few questions that I’d like to 
throw out to the panel, and particularly the Tory mem- 
bers, that maybe you can address during the question- 
and-answer period. First of all, who was consulted 
regarding the need to change the Employment Standards 
Act? Second, were big business and the corporations or 
groups on their behalf consulted? The last question I have 
is, why wasn’t labour consulted properly before the bill 
was drafted and put before us and put out to hearings 
such as what we’re doing today? 
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The CAW draft that you have in front of you lays out 
essentially the real and legal concerns about the bill itself. 
Our presentation, from Gerry and me, centres around 
being from a worker’s perspective. Let me begin by 
saying that this bill moves the workers of Ontario in the 
wrong direction. We live as workers in a day and age 
when we are subject to enormous pressures in the 
workplace from the corporations. You have lean and 
mean production, which means less workers. You have 
higher productivity demands from the corporations on 
workers to work faster. Quality assurance is a constant 
concern; the team concept, which creates peer pressure. 
Health and safety concerns as a result of this type of 
work are always evident in the worker’s mind; RSI, WCB 
claims and the list goes on, enormous pressures that 
workers face in the workplace on a day-to-day basis. 

Let me say this: Corporate power on the shop floor is 
alive and well. Corporate power at the bargaining table is 
stronger than ever before, and continually we hear at the 
bargaining table, “If we can’t achieve what we need in 
negotiations, we’re going to look south of the border.” 
Let me also say that the free trade agreement and 
NAFTA and the survival-of-the-fittest mentality has 
provided that ability for corporations to confront workers 
at the bargaining table with that ability. 

The Employment Standards Act has provided a sense 
of security for workers for a lot of years. It’s a minimum 
standard of living as it relates to wages, vacation, hours 
of work, overtime protection, holiday-pay entitlement and 
parental and pregnancy leave, to name a few. It was a 
minimum standard on behalf of all workers in Ontario 
that employers had to adhere to. It wasn’t open to 
negotiations, it wasn’t open to be arbitrarily changed, but 
Bill 49 suggests that we remove that protection for 
workers. Bill 49 gives greater advantages to the corpor- 
ations over workers and the unions on their behalf by 
diminishing workers’ access to justice. 

Bill 49 requires unionized workers covered by a 
collective agreement to use their grievance procedure to 
enforce their rights under the statute. These current 
enforcement mechanisms ensure a basic and universal 
right for all workers in Ontario, including unionized 
workforces. Why, then, will workers where there’s a 
collective agreement in place now not have the same 
statutory access to a complaint with the assistance of 
employment standards officers for investigations and 
enforcement requirements? This will not be there any 
longer. Unions, on behalf of their members, will now 
have to pay the costs of an arbitrator potentially’ to 
determine a case involving the Employment Standards 
Act and interpretation, when this responsibility should 
remain a public and universal guarantee of a workplace. 

The point that Gerry touched on as far as the flexible 
standards, that is something that we find ludicrous. We 
find it unenforceable, we find it incomprehensible and we 
certainly want to see that one gone. 

Bill 49 reduces the time during which a worker may 
bring a claim to recover money that is owed to them 
from two years down to six months. Is there evidence to 
suggest that the two-year limitation period had created a 
great number of problems? Not to our knowledge. So if 


you miss the window of opportunity now in six month: 
you’re out of luck, the employer is scot-free and off th 
hook. If this somehow represents enhanced justice, we’r 
missing the point. The hiring of additional officers t 
ensure complaints are processed in a timely manne 
would have been a step in the right direction toward 
justice, because justice delayed is justice denied. 

Bill 49 proposes to contract out to private collectio 
agencies the task of getting the corporations to compl 
with orders to pay. It’s ironic how corporations can ski 


a legal order to pay. This is a legal power that shoul 


remain in the hands of the ministry, and they should pas 
a law: Where corporations fail to pay, maybe they ca 
garnishee their profits until the debt is paid. 

Bill 49 goes further, authorizing these collectio 
agencies to collect less than what is owed, leaving th 


worker with, “That’s the best we could get, take it o 
leave it.” Where does that leave the worker? Employers 


knowing this, will never settle fully for what is owed; : 
would be negotiation time, from the employer’s perspec 
tive. I ask the question, who’s the winner and who’s th 
loser as a result of this change? 


This bill is not about fairness for workers; it’s abou 
corporate power and control over workers. This bill is nc 
about strengthening workers’ basic standard of life in th 


workplace; it’s about total contempt for workers’ rights 
organized and unorganized, it’s about the corporat 
agenda, it’s about the almighty dollar and it’s abou 
politics, unfortunately. 


I want to say to the Tory members on the panel wh 


establish the government of the day, we’re hoping tha 
you're listening, we’re hoping that you’re bringing th 


message back: Workers and the average person in Ontariv 
are getting very, very frustrated with what’s happening i) 
Toronto. We’re getting very, very frustrated with th 


moves towards labour legislation, towards basic standard 


that are set up in the Employment Standards Act. We’r 
getting very, very frustrated, and we’re getting tired 0 


having to go to the streets to make our fight. But I’) 


send this message back: We will continue to use our fee 
until the sounds of our feet are heard in Toronto very: 


very loudly and you cannot ignore it any longer. 
What we don’t need is Bill 49, and what we do nee 
is an increase in the minimum wage, better overtim 


protection language legislation, the right to sick leave anv 


more protection for temporary and part-time workers. W 


need to move forward and not backwards, which is wha_ 


Bill 49 does for us. 


The Chair: Thank you, gentlemen. That was 1) 


minutes, so I’ll say a minute per caucus for questioning 


This time I'll commence with the third party. M. 


Christopherson. 


Mr Christopherson: Thank you very much for you 
presentation. We don’t have an awful lot of time to ge. 


into this in depth, unfortunately, but let me just say t 


you that I’m not aware of any group that was consulte 
on the labour side of the equation before this bill wa 
dropped in, and we should never lose sight of the fac’ 
this government said this was only minor housekeepin; 
changes. They didn’t want to hold public hearings. The! 


wanted to ram this through last June without any debat 
at all. We can never forget that fact. 
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| I’d like to give you an opportunity on behalf of the 
auto workers you represent in this area to respond very 
‘directly to the Minister of Labour and to the members of 
the government side of this committee, who continue to 
‘insist that Bill 49 does not take away a single right from 
‘workers. Would you please respond to that assertion? 

Mr Bastien: That’s totally dishonest. Again, as I said 
\in my remarks, the agenda is totally dishonest. Helping 
vulnerable people, that’s not what this is all about. [| 
ibelieve it takes integrity in society to move ahead; it 
‘takes integrity day to day in your life and negotiations. 
'This government is not being honest about its agenda; its 
‘agenda is not to help the most vulnerable. This is a 
backwards step for the working people of Ontario. There 
‘18 no question about that. 

Mr Baird: Thank you very much for your presenta- 
tion. I wanted to ask you, with respect to your comments 
‘with respect to garnisheeing the profits from companies 
‘which refuse to pay work orders, I can tell you that we’re 
‘not at all satisfied. I’m almost ashamed that today we’re 
only collecting 25 cents on the dollar and that has existed 
for some five or 10 years. Obviously all parties have had 
trouble dealing with this issue. One of the things that has 
‘come out of these hearings is that we’ve got a number of 
ideas, and we’ve tried to get them as specific as possible, 
that we can take back and say what specifically we could 
‘ido rather than go through a two-or-three-year court 
discussion going after a deadbeat company, which is very 
analogous to a deadbeat dad. 
| One of the things the previous government did with 
‘deadbeat dads was bring in a number of measures to go 
after them, whether it’s a driver’s licence or what have 
‘you. Our government is in the process of building on 
those changes and strengthening them incredibly. Can 
you tell me what specific examples you could give that 
we could take back? You mentioned garnisheeing the 
profits. Are there any other specific examples we could 
take back? 

Mr Bertrand: The aspect of garnisheeing the profits, 
‘you’ ve got corporations out there that are not lying down 
‘and dying; they’re making a lot of money, they’re 
making profits. They’ve got money, they’re in business, 
‘and when they owe money and when there’s a legal order 
for them to pay to a worker and it’s not being paid, the 
‘worker is hanging out there for, like you say, years and 
years waiting for this money, we can’t put that in the 
hands of private collection agencies. The thought came to 
mind last night when I was putting some of the final 
words together, why can’t we garnishee their profits? I 
think it’s an excellent idea to go after them and say, 
legally, “What’s going to happen is we’re going to go 
into your coffers. We’re going to take the money if 
you’re not going to pay it properly and up front, and 
we're going to get it.” What I think would happen then 
is, you’d get away from where workers are being forced 
‘to take less than what they’re owed. If they’re owed 
‘100%, then they ought to get 100%, and if it takes 
‘garnisheeing their profits somehow, then I think that’s 
‘what we ought to do. 

0930 
__ Mr Bastien: Excuse me, just on that point too, I think 
the closures or whenever we have workers who are in 








difficulty collecting, one of the reasons I think it’s only 
25% is the pecking order of who gets what. I don’t know 
all of the legalities of that, but the workers seem to be the 
last ones who can collect. If they’d just differentiate — 

Mr Baird: They’re not high enough on the list. 

Mr Bastien: They’re not high on the list. They’re the 
last on the list. Everybody else can collect from the 
2 eee and the workers are last. If they’d just put 
that — 

Mr Baird: We’re pursuing changes to the Bankruptcy 
Act at the federal level, because we completely agree. 

Mr Christopherson: Ask them why they gutted the 
wage protection plan, then. 

Mrs Sandra Pupatello (Windsor-Sandwich): Thank 
you so much for coming today and, once again, taking 
the time to present, especially for the Conservative 
members. I think they need to see that there is another 
side to the coin around Ontario. 

Pursuing the issue of the privatization of the collec- 
tions, number one, the question is, who pays for the 
privatization of it? Who pays the bill collector? Secondly, 
the bill collector apparently can negotiate down to 75% 
of the claim. That 75% comes from the amount that’s 
going to be due to the worker. I just want you to com- 
ment on that because we hadn’t heard today about what 
they can negotiate down to as they’re trying to work with 
a firm to collect. They can negotiate a settlement that in 
effect means the worker loses some 25% of what’s owed. 

Mr Bertrand: I think the bottom line, in response to 
the question, Sandra, is that the worker is going to be the 
one who loses out. When you put it in the hands of a 
private collection agency, one way or the other, they’re 
going to get paid. Whether they collect 85% or whether 
they collect 75%, one way or the other they’re going to 
get paid. Their basic job is going to be to go in there and 
get that job done, get some money out of the corporation. 
Whatever they can get, that’s what they’1l take. Whatever 
they can bring back to the worker, that’s what they’ll be 
stuck with. But they’ll get paid. That’s the bottom 
premise. 

The worker is the one who’s going to suffer, and I 
think that’s the falsehood of what they’re doing. That’s 
the downfall of what they’re doing, and the bottom line 
is that the worker is the one who suffers. 

Mr Chair, if I could just make another comment, if you 
would indulge me, I’ve got a situation in a group of 
workers that I represented where their plant closed last 
year. The name of the plant is Highway Stamping. The 
employer came to us and said: “What we’ll do is we’ll 
guarantee that we pay you all the money that’s owed to 
the workers with respect to vacation. We’ll pay that, and 
we’ll guarantee that those workers can work in the plant 
for another four to six weeks, but what we’re doing is 
we’ re going broke.” This corporation, Highway Stamping, 
was owned by Mauschbach in Germany. 

So they kind of hung that aspect — because it was 
several thousand dollars just in vacation pay, let alone 
severance and notice pay and everything else, and 
termination pay. So what we did as a union is, we went 
to the workers and the workers agreed, “That’s better 
than nothing,” because we had just gone through the 
Windsor Plastic fiasco where we’re still in the courts 
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trying to find some money in respect to severance pay. 
Those workers from Windsor Plastic accessed the 
employee wage protection plan. The workers from 
Highway Stamping signed a document with Highway 
Stamping that said we wouldn’t pursue the company itself 
for severance pay if in fact — we agreed, and so we have 
this document. It was with the corporation. 

Those employees went and they applied for the wage 
protection plan money, the $5,000. To this day, right 
now, the government of the day is saying, “You’re not 
entitled to that because you signed away all your rights,” 
when we signed a document with the company. We had 
no intention of signing away our rights, and I think that’s 
something the government is also doing to try to get 
away from its responsibility. That wage protection plan 
was set up so that when corporations said, “We have no 
more money,” or there’s a long list of creditors or 
bankers who are looking to get their money and the 
workers are on the fourth page somewhere at the bottom, 
they’re not going to get anything, this was something for 
them that they could rely on during an adjustment period 
to try to find a new job. 

What’s happening now is the workers at Highway 
Stamping are being denied money to this plan because we 
signed something back a year and a half ago because it 
was good for us because it guaranteed our vacation and 
it guaranteed the aspect of being able to work for another 
four to six weeks. We did it in good faith. We worked in 
that plant and there was no sabotage and there was a 
good, quality product for the next four to six weeks. Then 
we go to the government looking for the $5,000, because 
the corporation is in Germany somewhere, and the 
government of the day is telling us: “You’re denied. You 
signed away your rights when you signed that document.” 

So I'd like you to take that message back as well, if 
there’s anything you can do in that regard. It’s another 
example, unfortunately, I’m sorry to say, of the govern- 
ment saying to workers, “There’s nothing we can do to 
help you.” I’ve got 100 workers out there who are in 
desperate need. Some 38% of those workers are still 
unemployed to this day and need that money. Their 
unemployment has run out; they’ve been off work for 
over a year. If there’s anything you can do in that regard, 
we'd certainly appreciate it. Thank you. 

The Chair: Thank you, gentlemen. Thank you for 
your presentation. 


MIKE BELISLE 


The Chair: That leads us to our next presenter, Mike 
Belisle. Good morning. Again, we have 15 minutes for 
you to use as you see fit, divided between presentation 
lime or question-and-answer period. 

Mr Mike Belisle: Good morning. My name is Mike 
Belisle. I would like to submit amendments to change the 
labour act: 

Employer responsibility with respect to all employees’ 
personal paid deductions are presently not governed or 
protected. 

Employers, left unchecked, are free to fraudulently 
withhold all incoming moneys from employees, neglect- 
ing to pay premiums. 


Employees are misled to believe the option to buy into 
various benefits, paid through payroll deduction, are 
benefits intact. The opposite is true in my case. For two) 
years I paid into a group insurance plan, inclusive of total 
disability income. In April 1990, I was working full-time 
and diagnosed with severe, aggressive, unremitting 
rheumatoid arthritis. I was unable to perform everyday 
tasks as well as my job and therefore medically deemed 
disabled. At this time I applied for my disability benefits 
through the insurance company. I was informed by the 
insurance company, after receiving three weeks of insured 
benefits, that my policy was terminated. The payroll- 
deducted premiums were in arrears due to the fact that 
my employer did not submit the premiums. 

This began a six-year battle entangled in red tape. Our 
legal system has failed me and I have amassed a debt of 
$60,000 and still the fault of the employer and the 
insurance company has not been resolved. The RCMP, 
OPP and local police would not press criminal charges, 
one stating it would be too costly. The other could only 
try to recover the premiums paid. 

The Ministry of Labour stated there were no guidelines 
to protect me and will consider whether this practice is 
widespread and warrants special legislative protection or 
whether the current system for resolving the dispute 
through the judicial system is sufficient. 

My MPP would not even hear me and stated that 
because his party was not in power they could do nothing 
for me. | 

Although I paid union dues from my net income, I 
discovered that there was no union to back me due to the 
employer’s neglect to forward the dues. : 

This represents a brief list of the contacts I have made 
over the past six years, with no results. I hope you can 
feel the aggravation and disappointment I have encoun- 
tered in our system. My two children have spent the past 
six years watching my health fail. My wife, Margaret, has 
encouraged me to continue and has supported all of us 
through this battle. At present my life is on hold, waiting 
for someone to take responsibility for this wrongdoing. | 

There was a day when my job was everything that 
motivated me. It gave me self-worth, drive and a strong 
sense of security for my family. As you can tell, this has 
not only affected a paycheque in my life but all aspects 
of my relationships and a livelihood. I am compelled te 
bring this to you today, seeking relief from my frustra- 
tions. 

Amendments have to be made to our government and 
labour laws, making employers accountable and criminal- 
ly charged. To oversee and regulate employee-pai¢ 
premiums is a must. : 

I thank the committee for this opportunity to bring 
awareness of situations occurring in our workplace and } 
hope that future generations will never have to deal with 
this injustice. Please feel free to ask any questions 01 
concerns, as it is difficult to condense six years into such 
a short time allotted. I am available for questions 01. 
comments at any time in the future. Thank you. | 

The Chair: Thank you, Mr Belisle. That leaves us twc 
and a half minutes per caucus for questioning. Question: 
ing this time will commence with the government. 
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Mr John O’Toole (Durham East): Thank you very 
much, Mr Belisle. It certainly is a story where you have 
not been served. You’ve been somewhat left on your own 
resources, and I acknowledge that. Were you represented 
in the workplace? There was a union. 

Mr Belisle: It was an association. 

Mr O’Toole: It wasn’t a union. 

Mr Belisle: No. 

Mr O’Toole: An association of some sort. Did they 
afford you any kind of protection, support, advice, 
counselling? 

Mr Belisle: No. It had been dissolved. See, this 
company that I worked for was purchased — he took 
over the reins for about two years and as he took over, 
that’s when he more or less dissolved the union. 

Mr O’Toole: So the company itself is in default or 
whatever. Is it still operating? 

Mr Belisle: No, they went bankrupt. 

Mr O’Toole: I’ve certainly heard your story and I 
know the other members have as well, so thank you for 
coming forward this morning. 

Mrs Pupatello: Thank you. Your story is _heart- 
wrenching and I’m sorry to hear the six years you’ ve had 


_ to go through with this. Can you tell me, to your knowl- 


edge, if you’re heard the presentations before, for exam- 
ple, what in Bill 49 do you see that the government is 
bringing forward in legislation that would actually help 


- your situation? Do you see anything at all that they’re 


doing — 

Mr Belisle: I haven’t really read it. I’m just here to 
possibly propose amendments to it. 

Mrs Pupatello: For example, in terms of the collec- 


| tions, any of that? Some of it would be absolutely of no 
_ use to you, no help. When you have companies that are 
_ declaring bankruptcy, a private collection agency isn’t 


going to do any good in trying to get any claims for you. 
I guess I just wanted to make that comment, that in fact 


_ if we’re looking at helping vulnerable workers — and if 


there is one who might fight that category, your last six 


_ years would place you there. The bill that’s being for- 
_ warded today for discussion is meant to help vulnerable 
_ workers; in fact it really doesn’t do that and you’re a 


good case example. Hopefully you’ll allow us, having 
presented publicly today, to continue to use your story as 


_ an example. 


Mr Christopherson: I would like to express our regret 
that you’ve found yourself in this situation as well. 
Unfortunately — and I don’t like to be the bearer of 


_ further bad news for you — there’s nothing in Bill 49 
_ that I can see that’s going to be of any assistance to you 


or people in your situation. In fact, as a result of this bill 
there will be more workers who are left vulnerable. There 


_ will be more ability for the bad bosses — and obviously 


you had one — to rip off employees in terms of the 
rights that they’re entitled to, in terms of wages they’re 


' entitled to, in terms of payments they’re entitled to, and 


' in this case in terms of payments they should make on 


your behalf. 
You may hear throughout the day that the govern- 


'Ment’s going to do all these wonderful things in its 


overall review of the Employment Standards Act, but I 


would suggest to you that you ought not hold your 
breath. This is a bill that the government said really was 
only minor housekeeping and now we know from these 
hearings that they’re taking away major rights. I suspect 
that their overall review, while they may patch up a few 
things here and there, is going to continue to give 
employers more control over workers and less ability for 
workers to have rights. Even where the government does 
put in measures that purport to assist workers, the fact is 
there’s no enforcement mechanisms that work. 

We’re on an agenda in this province of continuing to 
see rights of workers and their unions, not associations 
but real unions, being watered down. I think you and 
others like you need to come forward everywhere you 
can, because when you come forward today you don’t 
just do it for you and your partner and your family, you 
do it for all the workers, and we need to expose what’s 
going on in this province. I thank you for coming 
forward here today. 

The Chair: Thank you, Mr Belisle, for taking the time 
to come and make a presentation before us. We appreci- 
ate it. 


SERVICE EMPLOYEES 
INTERNATIONAL UNION, LOCAL 210 


The Chair: That leads us to the Service Employees 
International Union. Good morning. We have 15 minutes 
for you to divide between presentation time and question 
and answer as you see fit. 

Mr Kenneth Brown: Thank you. I had received a 
written communication. It indicated I should try to 
summarize the contents of my brief so as to allow time 
for questions and I will endeavour to do so. 

What is most offensive about Bill 49 frankly is the 
attempt by the Minister of Labour to pass off what are 
clearly substantive changes to the Employment Standards 
Act as merely housekeeping amendments. What is 
proposed in point of fact are changes that will make it 
easier for employers to cheat their employees and more 
difficult for those employees to do anything about it. 

The minister’s recent decision to withdraw those 
sections designed to create flexible standards — to 
remove the floor, if you will — although welcome news, 
does not diminish our overall objection to Bill 49. 

This submission is made on behalf of Service 
Employees Union, Local 210, representing some 6,000 
workers in Essex, Kent, Lambton, Bruce and Huron 
counties. Our members are employed mostly in hospitals, 
nursing homes, rest homes, homes for the aged, school 
boards, universities, building service and community 
service agencies. 

Some of the key amendments addressed in our brief 
are section 20 of the bill, section 64.5 of the act, enforce- 
ment under a collective agreement. Currently under the 
act, unionized workers have access to the investigative 
and enforcement powers of the Ministry of Labour. Bill 
49 eliminates such resources to unionized workers and 
instead requires all unionized workers to use the griev- 
ance procedure under their collective agreements to 
enforce their legal rights. The union would thus bear the 
burden of investigation enforcement and accompanying 
costs, which could be significant. 
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Unions such as ours in the broader public sector spend 
substantial portions of our resources now on legal 
arbitration fees associated with arbitrators. As an 
example, to settle collective agreements under the Hospt- 
tal Labour Disputes Arbitration Act and grievance 
arbitrations and OLRB complaints, our local spent 
approximately 20% of its total budget resources in legal 
fees, fees to arbitrators and related fees and expenses last 
year. That could only increase if Bill 49 is passed. 

Also, with arbitrators, we believe there is a danger that 
we may not be able to match the consistent results that 
the act has under public enforcement. In the long delays 
associated with arbitration, currently it is not unusual for 
a grievance arbitration to take some 12 to 18 months and 
longer to complete the limited supply of qualified arbitra- 
tors. That could only get worse. 

In the private nursing home and rest home industry, 
there is a particular problem with our organization. We 
have frequent ownership changes. Cases involving 
successor provisions of the act would become particularly 
difficult to determine. 

Enforcement for non-unionized workers, sections 19 
and 21 of the bill and sections 64.3 and 64.4 and subsec- 
tion 65(1) of the act: With these amendments, the minis- 
ter is proposing to end any enforcement in situations 
where they consider violations may be resolved by other 
means, namely the courts. The amount recoverable 
through the employment standards is limited to amounts 
under $10,000. Currently, there is no limit. 

What the employer owes is what they must pay and 
that is as it should be. The amendments would preclude 
an employee who files a claim with the Ministry of 
Labour from bringing any civil action concerning wrong- 
ful dismissal and pay in lieu of notice which exceeds the 
Statutory minimums. 

Legal proceedings are notoriously lengthy and prohibi- 
tively expensive for many, so these workers without 
unions may be left with no practical way of obtaining 
what they may well be entitled to under the law. Those 
who file a complaint under the act will have only two 
weeks to decide whether to continue under the act or 
withdraw and pursue a civil remedy. This process would 
be extremely unfair to non-union workers and opens the 
door for employers to violate their rights with impunity. 

Maximum claims, section 21 of the bill and subsection 
65(1) of the act: As noted before, these amendments 
introduce a new statutory maximum amount of $10,000 
that an employee may claim. The problem with this. is 
that workers are often owed more than $10,000, even in 
the most poorly paid sectors. Indeed, these workers are 
the very employees who will not have the means to hire 
a lawyer to represent them. This provision may encourage 
the worst employers to violate the most basic standards. 
0950 

Bill 49 also gives the ministry the right to set a 
minimum claim through regulation. Workers with claims 
below this as-yet-unknown amount may well be denied 
the right to file a claim. Dependent on the amount of the 
minimum it could have the effect of employers purposely 
keeping violations under the minimum, thus denying 
workers’ rights and avoiding any legal penalty. 

The use of private collectors, section 28 of the bill, the 
new section 73 of the act: These proposed amendments 


intend to privatize collection and result in the recipient 
possibly paying collection agency fees from their settle- 
ments. So in essence, a minimum-wage worker could 
have his minimum wage claim reduced by the amount of 
the collection fees, plus the ability of the agency to 
negotiate that claim down. The thought of that is frankly 
obscene. 

Limitation periods, section 32 of the bill, section 82 of 
the act: The major change here is to limit back pay 
entitlement to only six months from the current two 
years. The question is, why? If an employer is screwing 
their employees for 18 months, chances are they know 
they are doing it and they ought to have to pay the full 
cost of that action. 

There are a couple of minor positive changes. The first 
concems vacation entitlements and the second concerns 
seniority in service during pregnancy and parental leave. 
But in overall terms, this bill is unfair to workers, for the 
most vulnerable in the workforce particularly. It is about 
the race to the bottom. | 

The amendments proposed in Bill 49 come on the eve 
of what we are told will be a comprehensive review of. 
the act. In our view, Bill 49 ought to be set aside and 
allow for a full debate of these changes as part of that 
comprehensive review and not allowed to pass under the 
false pretence of housekeeping changes. | 

Those are my remarks. | 

The Chair: Thank you very much. That leaves us two. 
minutes per caucus for questions. We’ll commence this, 
time with the official opposition. | 

Mr Hoy: Thank you for your presentation. With regard 
to the minimum wage and people applying for a claim, 
which under this act would have to be under $10,000, the 
government has stated that 96% of the claims are under 
$10,000 currently. There were suggestions that those 
other 4% above $10,000 made more money than that per 
hour or per year. But you have clearly stated that you 
believe minimum-wage workers could indeed be owed in 
excess of $10,000. Correct? 

Mr Brown: Yes. 

Mr Hoy: So it begs, why have a limit at all? Can you 
envision that under the private collection scheme that is 
proposed in this bill, that people with like claims could 
receive variable settlements? | 

Mr Brown: I think absolutely, yes, they could. Whc 
knows what might be in the mind of a collector to settle 
a thing? His concern is going to be getting his fee or 
what he’s going to get out of it, not really the rights of 
the workers. Yes, the circumstances of their ability tc 
collect could vary widely in terms of the settlements tha! 
are reached, just for the purpose of getting the thing off 
the plate, if you will. | 

The notion that higher paid workers — obviously. 
there’s a greater ability to have a greater claim if you're 
making more money. But some of the worst abusers 
frankly are — in my experience, the most difficult em- 
ployers are employers who are not paying their workers 
very much money. I talked about the private nursing. 
home and rest home industry. Even those that are union- 
ized, we tend to have a great deal of difficulty. We have 
collective agreement violations, employment standards 
violations. They’re without a doubt the worst employer 


| 
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we have to deal with. In the case of the unionized, 
they’re not making minimum wages, but we constantly 
hear of smaller homes that do pay their workers mini- 
mum wages, or not much more than minimum wages, and 
they frankly tend to be the worst employers in terms of 
violating very basic standard rights, vacation pay, getting 
people to — I know personally of situations where people 
have, in non-union institutions, been on two different 
time cards so as to avoid paying overtime. A liability of 
$10,000 can be reached fairly quickly in that situation. 
We organized a place where an employer was — all of 
their workers were being denied about 45 minutes per 
day of pay, actual work-time pay, as a result of an 
employer policy. Until we organized it, nothing was done 
about that. That’s since changed, but that had gone on for 
all of their employees in nursing for many years. 

Mr Christopherson: Ken, thank you very much for 
your presentation. I appreciate it. One thing about the 
Tories, they do seem to be an equal-attack government. 
They are equally attacking non-union and union members 
alike, so we spend 50% of our time focusing on one and 
50% on the other. I’d like to come back to the beginning 
of your comments about the burden that’s being placed 
on unions as a result of the denial to make a claim 
through the ministry if you’re fortunate enough to be a 
union member and what that will mean to the members 
in terms of the time and also what it could mean to the 
union as an organization, in light of the fact that we 
know the anti-worker Bill 7 took away tremendous 
amounts of rights that the labour movement had struggled 
for over decades. Here we see a further erosion and a 
deterioration of the ability of unions to represent their 
members. 

Can you just expand on that a little bit, about why 
you’re concerned about that and what it means to your 
union and your members? 

Mr Brown: As I indicated, we spent, my own 
local — and we’re very typical of our organization — 
approximately 20% of our resources in arbitration and 
arbitration-related fees on contracts and grievances last 
year. There are only so much resources to go around. So 
if the ante on that goes up — the way we’re spread out, 
we tend to be an expensive union to maintain, we have a 
big staff. I’ve got staff people working 50 or 60 hours a 
week now. If we’ve got to start getting into the enforce- 
ment of employment standards, it could mean additional 
staffing and not just a matter of the cost of arbitration. It 
would just be prohibitive and then of course take away 
from our ability to focus on the collective bargaining 
issues to try and improve the lives of these people instead 
of fighting to get what is their minimum standard under 
the act. It’s simply a matter of allocation of resources. 
You could literally be faced with allowing some viol- 
ations so you can get on and take on the larger issues. 

Mr Christopherson: It also allows the government to 


_ downsize the Ministry of Labour. We know they’re going 
_ to lay off at least 45 employment standards officers as a 
- Tesult of Bill 49, and by pushing off and downloading the 


Tesponsibility on to the unions, it allows them the flexi- 
bility to gut the Ministry of Labour. 

I like your phrase where you say that “for all practical 
purposes the enforcement of public legislation has been 


privatized.” I think that’s an excellent way to characterize 
this. 

Mr O’Toole: Thank you very much, Mr Brown. I 
appreciate hearing from you this morning. In fact, I want 
to go on record as saying that I believe unions do a 
responsible job to represent their workplaces and this bill 
to some extent is working towards recognizing that and 
giving you more of that autonomy. 

I want to draw a couple of things to your attention. 
The limitation period: You realize that about 85% to 95% 
of the current claims are settled within the six months 
now and it’s also the standard in other provinces in 
Canada today. So it’s not completely out of sync. You’re 
aware of that, I would hope. 

Mr Brown: I’ve seen the data that suggests that, yes. 

Mr O’Toole: About 85% to 90% are settled in the six 
months. It’s clear to expedite it — somebody said earlier 
today, “Justice delayed is justice denied.” I think by 
allowing a claim to go on for two years on my behalf, for 
instance, those people coming in after me aren’t getting 
addressed as well. The longer I delay confronting the 
dilemma — it’s a chain reaction. What we’re trying to do 
is make the upfront system work so that the claims are 
coming up, the assessments are coming up and the 
workers in the future aren’t being penalized. 

1000 

I think the $10,000 up-limit should be explained. The 
typical separation for an employee is 26 weeks. At 40 
hours a week, that’s 1,040 hours. At $10 an hour, that’s 
$10,000; $10,400 actually. So that’s where it comes from, 
the severance type of package settlement, but the average 
settlement is $2,000. Up until 1991, the up-limit was 
$4,000. So I think we’ve made some adjustments to keep 
the system sustainable, but we need to be working with 
the partners like yourself, the leadership within the union 
movement, to make this bill do what it’s supposed to do: 
protect the most vulnerable. 

Much of what’s been suggested, I believe the govern- 
ment is listening to. I think these hearings are productive. 
As we go around the province this week and another 
couple of weeks in the future, I’m sure the minister is 
listening and I am certain that this bill will result in 
improvement, as it says in the act that we’re discussing. 

Mr Brown: In response to that I would say that, 
frankly, your government is not working with unions as 
a partner in the process. We’ve largely been ignored for 
over a year. I was at one meeting with heads of unions in 
Ontario with the Premier and some of his caucus, but that 
was more, in my view, an exercise in PR than any 
substantive attempt to dialogue with the trade union 
movement. 

Secondly, if we’re saying, in effect, that the 10% or 
15% that are over those claims don’t matter, that’s akin 
to saying these folks that are dropping off the welfare 
rolls are statistically unimportant and don’t matter. I think 
that those 10% or 15% are probably the worst violations 
and we should be making attempts to prosecute and 
collect on those. They shouldn’t be in a forgotten waste- 
land. 

Mr O’Toole: The current bill doesn’t work. We’re 
only collecting 25 cents on the dollar. And I feel badly 
about that myself. 
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Mr Brown: That shouldn’t happen, but I think again 
it’s part of the public purse to collect that. I think we've 
got to make efforts to collect that publicly, and if there’s 
4 cost involved in that, then make the violating employers 
pay the cost, not the employees who have been screwed 
in the process. 

Mr O’Toole: We do that. It’s in the bill. 

The Chair: Thank you, Mr Brown. I appreciate you 
making your presentation before us here this morning. 


GERARD CHARETTE 
IVAN STARK 


The Chair: Our next presentation is Gerard Charette. 

Mr Gerard Charette: Good morning, Mr Chairman. 
I’ve brought with me this morning, with your permission, 
Mr Ivan Stark, who is the president of the local chapter 
of the Canadian Tooling and Machining Association. So 
we’ll share our time, if we may, and we’ll keep it within 
the allotted time. 

Mrs Pupatello: Is there a written presentation? 

Mr Charette: No, I’m just going to speak from notes 
here, if I may. 

Good morning, ladies and gentlemen. My name is 
Gerard Charette. I thank you for giving me this opportun- 
ity to make a submission on Bill 49. I’m a business 
lawyer practising corporate and taxation law in this city, 
and I represent individuals and businesses in helping 
them plan their affairs. 

I support the objectives and structure of Bill 49 for the 
following reasons. 

The first is simplicity. If there’s one thing my clients 
crave more than anything else is simplicity. Indeed, the 
overwhelming thirst of Ontarians today is for systems and 
structures which are simple, whether they are judicial, 
political or social. Ontarians are tired of legal systems 
which create bureaucratic webs whose primary purpose is 
to serve only those who know how to make their way 
through the web without being ensnared. 

I used to think it was great when the Minister of 
Finance would rise in the House of Commons and 
propose a new and complicated set of changes to the 
Income Tax Act. I was always tempted to send him a 
basket of fruit for sending me more work. No more. 

My clients, both individuals and businesses, cannot 
afford any additional complexities in any legislation 
whatsoever. In fact, they demand a reduction in the 
number and complexities of laws and regulations. The 
residents of Ontario cannot afford to waste economic 
resources On non-productive activities such as unnecess- 
ary legal services. Workers, their families and their 
employers must know that they can function within a 
legal system that permits them to utilize the maximum 
amount of their financial resources for productive pur- 
poses and for the enjoyment of the fruits of their labour. 

Frankly, ladies and gentlemen, I want the government 
to create less business for me and for my fellow lawyers, 
and I know that people behind me support me. This is 
why I support Bill 49 because I think it will, to a signifi- 
cant degree, reduce my clients’ dependence upon labour 
lawyers and other lawyers who are required to provide 
continuous hand-holding and advice in connection with 
our complex system of labour laws. 


Fairness to workers: Let’s not forget that a complex 
system also frequently works to the detriment of 
employees and their families. It raises their own legal 
costs and expenses beyond what is reasonable. Ontario’s 
workers deserve to be protected from unfair treatment. 
Ontario’s laws do give workers a generous set of rights. 
Unfortunately, the complexity of the system also works 
to their disadvantage in many cases. 

Now to the specifics of Bill 49, if I may. 

Section 32 of the bill puts the onus on employees to 
bring their claims for compensation within six months. 
This is fair. The current time limit of two years is too 
long. We live in a society whose individuals are highly 
conscious of their rights and to the possibility that they 
may have rights. It is not unfair to impose an obligation 
upon them to identify their claims and to bring them 
forward expeditiously. Employers who face claims up to 
24 months after employees have left are not treated fairly. 
They also have the right to have all claims dealt with 
expeditiously. 

Secondly, the act now permits an employee to file an 
appeal where an employment standards officer refuses to 
issue an order in his or her favour. However, the act 
requires the appeal to be launched within 15 days. This 
is unfair to the employee, and the bill proposes to extend 
the appeal period to 45 days. This is reasonable. 

Third, Bill 49 proposes to require employees to seek 
wages to elect to have their claims enforced under the 
Employment Standards Act or in a civil court action 
initiated by the employee but not both. This proposal is 
fair and eliminates the possibility that employers, and 
employees indeed, will be required to contend with 
proceedings in two different forums over the same issue. 
Again, such a state of affairs is not fair, it’s overly 
complex and usually involves the waste of financial 
resources on bureaucrats, lawyers and the judicial system. 

Fourth, privatization of collection, as someone has said, 
I think is a great plus for employees. If you think about 
it, employment standards officers get paid whether or not 
they collect a dime, and I’m not saying they don’t do a 
good job, but the fact is, whether or not they get any- 
thing, they get paid. With a private collection agency it’s 
going to be, “You collect, you get paid. If you don’t 
collect, you don’t get paid,” and I think that’s an excel- 
lent plus for employees. They ought to be pleased that 
this thing is going to, I think, give them a greater chance: 
of getting money out of employers. The collection agency 
is also, as I read the bill, entitled to charge additional fees 
from the person who owes the money and that comes oul 
of that person’s pocket, and I think that’s fair. If the 
money is owed, they ought to pay the cost of collection. 
On the whole, I think this is a plus for employees. 

In summary, ladies and gentlemen, the Employment 
Standards Acct still requires further reform and simplifica- 
tion. I am pleased the government is proposing to exam- 
ine further streamlining. I thank you for your time anc 
your patience. | 

Mr Ivan Stark: I’m here before you today as ar 
employer and also as chapter chair, Windsor, for the 
Canadian Tooling and Machining Association. There are 
approximately 75 member companies in our associatior 
and we’re part of the national organization which if 
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centred in Cambridge, Ontario. We are suppliers of tools, 
dies, moulds, patterns, machine tools to industry both in 
Canada and the United States. 

As we all know, the Employment Standards Act 
establishes minimum standards for such matters as hours 
of work, holiday pay, termination notices, pregnancy and 
parental leave. All these standards were for the benefit of 
the worker. 

We are here today again to deal with amendments to 
the administration and the enforcement of the act. We are 
in agreement with the proposed amendments. Again, 
these amendments, we feel, will improve the enforcement 
and the administration of the act. It should be noted here 
that the provisions in the act are just minimum standards 
only. All of our members have standards which are 
higher because those standards are set by competition. As 
we’re going out recruiting skilled trades, we have to offer 


_ the benefits, the time-off packages and the paid holidays 
_ according to what our competitors are doing. So we are 


not just abiding by the minimum standards. We have to 
meet what our competitors are doing and because we 
have such a skilled trades shortage today, we have to then 


_ offer those benefits. 


Many of the industries are under union contracts. They 
have agreements with various unions around the city and 
they have standards which far exceed the minimum 


_ Standards as set by the Employment Standards Act. It is 
- Our opinion that all of us who have those standards which 


far exceed the minimum standards and those industries 
that operate with union agreements that have exceeded 


those minimum standards should attempt to resolve 
differences that may arise. Certainly there will be dis- 
_ putes, there will be differences that will always arise and 
_we should have a mechanism here to deal with those 
_ differences, those disputes first. Then if we cannot deal 


with those disputes or differences among ourselves 


_ between employers and employees, then we would have 


the Ministry of Labour step in. 


— 1010 


As Canadians, we’ve always demanded that the 


_ government do everything. Well, the government cannot 
_ do everything because it becomes very expensive, but we 


as Canadians must take some of that responsibility 
ourselves and say, first of all, “We will attempt to resolve 
those differences.” We are not saying we will eliminate 


_the Employment Standards Act, because we deal far 


above those employment standards. We’re saying we 


‘should take some of the responsibility ourselves and 
_ attempt to resolve those things. Only then, once we’ve 
-Tesolved those differences, or we cannot resolve those 


differences, the Ministry of Labour will come into play. 
So I think the legislation here is an attempt — because 


the majority of us are acting above the minimum stan- 


dards. We feel those who are not, those employers who 


are abusing the system, should be held accountable, and 
' that’s why I’m here today, to say that if we can enforce 


that, because the majority of us are acting responsibly, 


_ those who do not should be held accountable and it is my 


Wish that this legislation would speed up that enforce- 


' ment. 


I thank you for the opportunity to be here today and I 
Wish you the best. 


The Chair: Thank you both, gentlemen. We have five 
and a half minutes for questions, so just under two 
minutes per caucus. This round will start with the third 
party. Mr Cooke. 

Mr Cooke: Just a couple of comments, first of all, to 
Mr Charette. I certainly want to tell you that, as some- 
body who’s been an MPP for 19 and a half years now, 
this lowering it from two years to six months, I think 
you’re using — and as a lawyer you know better than 
this. You know that the ordinary citizen does not become 
readily aware of what his or her rights are under the law 
and you’ ve, I’m sure, had people come in to your office, 
just as I have, six months, a year, a year and a half after 
they’ve had a dispute, a difficulty at work, coming in and 
asking for somebody to intervene because they’ve tried 
everything they can under their own resources. And now 
to say that it’s going to be 24 weeks because we’ve only 
collected 25% under the old legislation, so we’re not 
going to try to make it more efficient, we’re simply going 
to change the rules of the game so that fewer people are 
going to even be able to make claims, I think it’s very 
unfair. 

We’re talking about some of the most vulnerable 
people in this community, in this province. So while I 
understand your point of view, you’d like to do away 
with every regulation, whether it’s labour or whether it’s 
environmental, to free up industry to do whatever they 
want to do, I think we also have an obligation as a 
government to continue to protect workers and give them 
some rights to access the system. As a lawyer, I think 
you know better than what you said this morning. 

Mr Charette: May I respond? 

Mr Cooke: Just let me put one other thing on the 
record, and then you can, since we don’t have much time. 
I'd like to ask your colleague whether or not your 
industry association was consulted at all on this legisla- 
tion. 

Mr Stark: As far as I know, we weren’t. 

Mr Cooke: Do you think it’s appropriate that on major 
changes to the Employment Standards Act neither 
business nor labour, the people who have to work, the 
people who —I always hear from Conservatives and 
from private industry that you guys are on the front lines, 
that you’re in the real community and those of us who 
are politicians and bureaucrats don’t know what it’s like 
in the real world. 

How the hell can you put together a piece of employ- 
ment standards legislation and not even consult with the 
labour unions and business to put together a proper 
package? If we had done that when we were in govern- 
ment, believe me, business would have gone nuts. 

Mr Stark: I believe there should be consultations, but 
we’ve got to work together on this because we can 
continue to fight each other and it’s counterproductive. 
Because we’re in the business here to make money. 

Mr Cooke: How can we work together when govern- 
ment excludes business and labour from consultation? 

Mr Stark: Well, then we have to make sure that we 
can work together. 

Mr Cooke: So then, if you believe in consultation, you 
would agree that the bill should be scrapped and we 
should have consultations — 
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Mr Stark: But we are here as part of the consultation 
process, I thought. 

Mr Joseph N. Tascona (Simcoe Centre): I thank you 
for your presentation. Mr Cooke is here for his first day. 
I’ve been here for all week and I’ve listened to over 100 
groups, and certainly this is consultation and we’ve been 
listening. But I’ll tell you this. What I’ve heard through- 
out this process is that — I was an employment standards 
officer and I have some familiarity with this field — 
enforcement is not the problem. The collection has been 
the problem. We collect 25 cents on every dollar. Over 
50% of employers out there plead either bankruptcy or 
insolvency and they hide behind federal legislation and 
we can’t collect. One of the areas that has been looked at 
is how we can collect better. Up till 1993 the government 
did the collecting, but the NDP laid off all the collectors. 
What we have now is employment standards officers with 
no experience and they’re doing the collecting, so we're 
looking at private collection. 

In your experience, have you dealt with workers’ 
compensation as an employer, Mr Stark? 

Mr Stark: Yes, I have. 

Mr Tascona: What would you think, in terms of 
looking for collection, are the methods used under the 
Workers’ Compensation Act in terms of collecting from 
employers to ensure that we get the money? 

Mr Stark: In the past, collections have been miser- 
able. They have not gone out there to collect the money 
they should have. Employers like us who pay our dues, 
pay our bills and everything else are grouped along with 
those who do not. That is the thing I’m upset about 
because we exercise our responsibilities, we pay our taxes 
and we pay our dues, but there’s a certain segment of 
society that will not that gives us the bad name. That’s 
why I’m in support — 

Mr Tascona: In terms of how they collect — going 
into bank accounts and other measures, seizing assets — 
are those methods something that could be considered to 
ensure that employers that are going to continue to 
Operate sweatshops and are getting away — as you call 
the bad employers. Are those the types of measures that 
could be used to collect the money that’s due the 
workers? 

Mr Stark: The measures could be enhanced. Once 
they’ ve commenced with legal proceedings, I have found 
they haven’t followed up on those legal proceedings. My 
interest is in making sure we have the enforcement and 
that those of us who have exercised our responsibilities 
and paid our way through are not lumped in with every- 
body else. I know there are some shysters out there who 
will give us a bad name, and I’m here on behalf of the 
tooling association to say that this is not true in all cases. 
We have that minority of cases that give us the biggest 
problems, and it’s always the case. The minority always 
gives the vast majority the biggest problems. 

_ Mr Hoy: Thank you for your presentation this morn- 
ing. Mr Charette, during your presentation you stated that 
people were highly conscious of their rights. This is our 
fifth day of hearings and we have other weeks yet to 
come, but already we’ve heard that employees and 
employers are not aware of many particulars in labour 
legislation. I submit to you, from the experience we’ve 


had in the first four days, that many people are not aware 
of their rights, and we have asked presenters and those 
bringing briefs before us to help us explain the rights and 
better inform the public of their rights. Given that there’s 
ample evidence that people are not aware of their rights, 
would you care to reconsider that and would you have 
any opinion as to how to make them aware of their 
rights? 

Mr Charette: I don’t agree, Mr Hoy, that there is a 
lack of knowledge. You’re hearing, with respect, advo- 
cates that are here, including myself. I don’t think there’s 
anything you would call evidence which says that people 
are not aware of their rights. I’m sure there are always 
some who aren’t, but by and large we live in a rights- 
conscious society, it’s just the way it is, and I see that 
every day in my practice. 

Mr Hoy: With due respect, we’ve heard quite often 
from people, particularly on the unorganized side of the 
labour force, who clearly are not aware of their rights. 
They continue to be employed in situations where their 
rights are being violated, and through ignorance by either 
the employee or the employer no claim is ever opened 
until such a time that they realize that claim amount 
could exceed $10,000. I have difficulty with particularly 
those more vulnerable persons who don’t speak English 
or French as their language and are being victimized by 
unawareness of what is entitled to them. 

Mr Charette: All I can say is that I don’t see the 
evidence is there. This standard applies in most of the 
provinces throughout Canada. My in-laws are Hungarian. 
They didn’t know much about English when they came 
to this country. I’m not aware that they were ever unduly 
treated unfairly. It’s always possible that someone is 
going to miss the boat, but it’s just not in sync with the 
general thrust of society. I guess if you’re going to try 
and offer an insurance policy to every worker and every 
employer in society, you’re going to come out with a 
massive piece of legislation that is going to hamper 
99.9% of all situations that are handled fairly. I just don’t 
think the game is worth the candle. 

The Chair: Thank you both, gentlemen, for taking the 
time to make a presentation before us here today. 

Mr Charette: Thank you. 


1020 


WINDSOR AND AREA 
COALITION FOR SOCIAL JUSTICE 


The Chair: That leads us to our next group, the 
Windsor and Area Coalition for Social Justice. Good 
morning. We have 15 minutes for you to divide as you 
see fit, and I wonder if you’d be kind enough to intro- 
duce yourselves for the Hansard reporter. 

Mr Rick Coronado: My name is Rick Coronado. I’m 
the coordinator of the Windsor and Area Coalition for 
Social Justice. With me is Mansfield Mathias, who is 4 
member of the coalition as well. 

We wish to thank the organizers of these hearings for 
being so prompt and efficient in setting up this time for 
our coalition. Unfortunately, coming to hearings on 
employment standards is not our idea of a good time. 

The Windsor and Area Coalition for Social Justice is 
a coalition of many sectors of our society. Most of these 
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sectors are here today to address these hearings. The 
coalition is a social movement. We are non-partisan. We 
support no political parties as an organization. As a social 
movement it is our aim to educate and win over an 
increasingly large majority of the public and mobilize a 
majority of the public into an effective force that brings 
about social change. 

Let me define who this public is that we are referring 
to. It is called the working class, the very sector of 
society that we are concerned about here today. The 
working class is those who have to work but have no real 
control over that work or other major decisions that affect 
them — for an example, order takers — and this includes 
the unemployed, pensioners and those who survive on 
welfare. Those are many of the sectors involved with our 
coalition. Unfortunately the working class rarely unifies 
as a class. This is mainly due to their socioeconomic 
position and this is why the coalition is so important. The 
only other time the working class is unified is when it 
unionizes. 

There is no doubt or secret that this government 
intends to weaken the labour movement. Bill 7 and Bill 
26 attest to that. The attacks on Ontario health claims for 
workers and the closing of the Workers’ Health and 
Safety Centre are examples of what this government 
intends to do to the working class. 

Labour and the coalition movement are unified as a 
grass-roots community to community-based social move- 


ment. We intend to make changes. We intend to put 
_ forward alternatives. That is what the coalition movement 
is about: protecting working-class values and traditions, 
_ and progression as a class of people long under the gun 


of the middle class and the ruling classes of this province 
and this country. 
As you have heard, we have had 12 of our colleagues 


_ occupying the Ministry of Labour offices in Windsor. We 


hope that as this hearing moves around the province, 
more protests and demonstrations follow it. 

Bill 49 hearings: This act, the Employment Standards 
Improvement Act, cannot be described as an improvement 


for the working class. Bill 49 reveals, along with the 


earlier Bill 7 and Bill 26, along with its capability for 
euphemistic titles a pattern of this government reinforcing 
the authoritarian nature of power relationships within 
society, particularly in the workplace. It is easy to discern 
that the working class is at once the object of this 
government’s scorn and fear. The workplace is profound- 


_ ly undemocratic as it is. If we were referring to a politi- 
Cal system instead of a typical corporate workplace in 


Ontario, the oppressive authority relations would be 


_ Called fascist or totalitarian. 


The majority of citizens are employees and spend 
about half their waking hours under the thumbs of bosses 


_who allow them no voice in crucial economic decisions 
_ that affect their lives most profoundly and require them 


to work under conditions inimical to independent think- 


_ ing. The boss says when to show up, when to leave and 
' what to do in the meantime. He tells you how much work 
_ to do and how fast. It is a demeaning system of domina- 


tion which rules over working-class women and men for 
most of their lifespans. 

This government has regarded labour as having an 
€qual share of bargaining power. Indeed, capital and 


labour are far from equal in bargaining power. Under the 
system of wage labour, workers are treated as commod- 
ities. It is not for the commodity to decide where it 
should be offered for sale, to what purpose it shall be 
used, at what price it should be allowed to change hands 
and in what manner it should be consumed or destroyed. 

The social inequality within capitalism was foreseen by 
Adam Smith. Adam Smith said: 

“It is not...difficult to foresee which of the two 
parties” — workers and capitalists — “must, upon all 
ordinary occasions...force the other into a compliance 
with their terms.... In all such disputes the masters can 
hold out much longer.... [T]hough they did not employ a 
single workman,” the masters “could generally live a year 
or two upon the stocks which they have already acquired. 
Many workmen could not subsist a week, few could 
subsist a month, and scarce any a year without employ- 
ment.” 

Unions have lessened this inequality between the 
worker and manager-owner, but government legislation 
has continued to favour the manager-owner, restricting 
workers’ rights and unionization, and unions’ resources 
are minuscule compared to corporate assets. Working life 
remains a terrible testament to class inequality. 

Walter Reuther’s words remind us of some of the 
terrible conditions of working life prior to the legalized 
acknowledgement of unions. He said injustice was as 
common as streetcars. When men and women walked in 
to their jobs, they left their dignity, their citizenship and 
their humanity outside. They were required to report for 
duty whether there was work or not. While they waited 
on the convenience of supervisors and foremen, they 
were unpaid. They could be fired without a pretext. They 
were subjected to arbitrary, senseless rules. Men were 
tortured by regulations that made difficult even going to 
the toilet. Despite the grandiloquent statements from the 
presidents of huge corporations that their door was open 
to any worker with a complaint, there was no one and no 
agency to which a worker could appeal if he were 
wronged. The very idea that a worker could be wronged 
seemed absurd to the employer. 

Much of this indignity remains today, and with the 
globalization of capital and the Harris government’s 
disdain for the working class, the gains of a century of 
working-class struggle are being destroyed. 

I now turn the remainder of our presentation over to 
Mansfield Mathias. 

Mr Mansfield Mathias: Greetings, panel. I have lived 
through a period which witnessed historical changes in 
the way bosses have been required to treat their workers, 
from the Master and Servant Act to the present labour 
codes today. The Tories ran from 1943 to 1987, 45 years 
without interruption, and during that period produced the 
best labour code in the country. Why? 

In 1943 a CCF party came within four seats of defeat- 
ing the Tories. During that early part of the period, two 
Communists were elected to city council in the city of 
Windsor; two Communists were elected to the Ontario 
Legislature from Toronto ridings. Sam Lawrence, a 
radical labourite, was elected mayor of the city of 
Hamilton along with a Communist on the board of 
control. This revolutionary ferment stunned the establish- 
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ment and drove them to some rational thinking, not the 
commonsense kind. 

This favourable labour legislation was designed to 
bolster right-wing tendencies in the labour movement and 
to create an image of benevolent capitalism which would 
be better for workers than a system of Soviets. This was 
suggested in a Toronto speech by Michael Parenti, an 
American political scientist, who said: 

“For years they had to tell their working class that you 
live better than they do under Communism. For years 
they had to present a capitalism with a human face. 

“Now that the Soviet Union is gone and Communism 
is gone, they have pulled out the plug.... There is no need 
to tolerate any accommodation with those who have to 
work for a living.” 

This statement is punctuated by your government’s 
activity. You have stirred the labour leadership in this 
province, and its militant rhetoric has sounded the alarm. 
However, the troops have not yet been mobilized. Our 
industrial army is for the time being soundly asleep, 
curled up comfortably in the protective arms of the 
existing Employment Standards Act. 

1030 

Now hear this: If in its blind stupidity this government 
pulls the Employment Standards Act out from under these 
sleeping Ontario workers, it will be like poking a stick 
into a hornets’ nest. In the twinkling of an eye, you will 
rouse this sleeping giant and turn these comfortable 
workers into the revolutionary ferment that confronted 
your establishment some 50 years ago. Think about it. 

What is an employment standard anyway? In the act, 
“employment standard’ means a requirement imposed 
upon an employer in favour of an employee by this act or 
the regulations.” This recognizes the master-servant 
relationship, worker to boss, and attempts to mitigate the 
power imbalance between the two, an imbalance which 
unions strive to redress. Your amendments will turn this 
reality upside down and impose requirements upon the 
servant. Your efforts will produce a modern-day 
Spartacus. Thank you. 

The Chair: Thank you both. 


CANADIAN UNION OF PUBLIC EMPLOYEES 
WINDSOR, ESSEX AND KENT COUNTIES 


The Chair: The next group up is the Canadian Union 
of Public Employees, Windsor and area office. Good 
morning. 

Ms Barb Laforet: Good morning. I’d like to thank 
you for giving me the opportunity to make this presenta- 
tion. My name is Barb Laforet and I’m a national repre- 
sentative working out of the Windsor and district area 
office. We cover employees in the municipal, university, 
health care and social agency sectors — a whole myriad 
of employees, numbering about 8,000, in Kent and Essex 
counties. 

In listening to Mr Brown’s comments this morning, he 
has a lot of views that are shared as well when you’re 
reading through this brief. What I hope to do is para- 
phrase what’s going on here, and then if you have any 
questions or clarifications, I’d be pleased to answer them. 

What were presented to us as being housekeeping 
amendments in our opinion are something that go far 


beyond housekeeping types of amendments. What we see 
is that these changes are things that are going to be 
making it easier for employers to cheat their employees 
and harder for workers to enforce those rights. 

Section 20 of the bill has to do with enforcement under 
a collective agreement. What we’re seeing, in my opin- 
ion, is the government offloading its responsibilities on to 
unions. We’re seeing this not only in the employment 
standards area but in other areas as well, one of my most 
recent experiences being with human rights. Where 
before there has been access to a general minimum 
standard of acceptability within our society, it’s now 
saying we’re going to be taking the bulk of the avenues 
of recourse and putting it on to the unions. In this case 
it’s going into the grievance procedure, as has been 
suggested in many other of the areas as well. 

We have a lot of difficulty with this, most primarily 
because the employment standards officers have a great 
deal of investigative capability under the act, and under 
the general labour relations types of situations the unions 
don’t have access to things such as employers’ records, 
payroll, work schedules, that sort of thing. The task of 
proving any particular issue becomes significantly more 
difficult for a union rather than for the employment 
standards officer. It’s my understanding that anything in 
the amendments certainly doesn’t give unions the equal 
opportunity of access that currently exists for the employ- 
ment standards officers. 

In addition, you also have arbitrators who are being 
requested to make decisions that have to do with the 
intent to defeat the purpose of the act and its regulations. 
Arbitrators also don’t have the investigative capabilities 
that are certainly given to employment standards officers, 
so there may be an argument that arbitrators wouldn’t 
have the jurisdiction to make those determinations. 

Ultimately, in terms of the union, it’s going to be 
taking far more investigation time, enforcement and 
increased cost as well at a time when, because of other 
changes by the government, we’re losing our members. 
Because of that, the resources the union has previously 
had we certainly will not have in the future. 

In addition, very many of our members are in the low- 
wage categories. I have one local that makes $7.10 an 
hour. In this particular area, we’re seeing all kinds of 
situations where the potential for complications exists 
very much for those particular people. 

When you’re looking at the enforcement for the non- 
unionized employees and the offloading into the court 
systems, one of the questions that I personally have to 
ask is, has anyone considered what the courts can cur- 
rently handle if they’re going to be dealing with this 
increased workload? We certainly have been hearing all 
over the place about the tremendous backlogs in the 
courts, so that’s something I would recommend you 
consider in your deliberations here. A downsizing in one 
area may be a significant upsizing in another area, and a 
significantly more costly area. 

Limiting the amount that is recoverable through the 
employment standards to $10,000 is a very bad thing to 
do. You have a situation where individuals are, for all 
intents and purposes, extending credit to their employers 
when they work. If any credit is extended to me, there 
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certainly is an understanding that I’m going to have to 
pay my full bill, regardless of the minimum, regardless of 
the maximum. If I owe $5, then whoever should be 
coming after me. If I owe $20,000, I should be respon- 
sible for paying that. It’s the same issue: credit is being 
extended. Whether a percentage falls into any particular 
category in my opinion is totally irrelevant. The bottom 
line still rests that if a dollar is owed, a dollar should be 
paid. No one should have to be excluded by virtue of 
some arbitrary minimum or maximum. 

When you have the choice of filing either a civil action 
or through the Employment Standards Act, this also is not 
a good thing. If you’re in a situation, for example, of a 
wrongful dismissal, it can result in a completely different 
sort of resolve than if you were bringing forward some 
kind of overtime hours or severance pay issues, those 
sorts of things. You’re dealing with apples and oranges. 
Usually, what happens in those cases will be fighting on 
two fronts. It quite likely will get resolved on one front 
to an individual’s satisfaction, but the issue still boils 
down to, if you can get different resolutions going 
through different areas, you should be able to claim 
whatever it is that your right gives you, regardless. 

1040 

Having to do with the use of private collectors, there 
has been a pretty fundamental problem with a failure to 
enforce standards under the act to begin with, but in my 
opinion the resolution to this problem shouldn’t be just to 
offload the problem on to the collection agencies; you 
should be doing something to deal with the issue up 

front. 

When you have a private collector, you also have fees 

that are being charged against the person who owes the 
_ money. You have negotiations that are going on then, and 
ultimately a collector could be convincing someone for 
no other reason than expediency to settle for a lesser 
Claim than they’re entitled to. You wind up with a 
_ Situation where an employee who is owed X amount of 
_money takes a reduced amount of money, and a portion 
of that is going to be going to pay the fee collector as 
well. Although it looks really good on paper, you have a 
Situation where an individual who is owed the money 
ultimately, in reality, not on paper, is paying the fee 
— collector. 
_ In terms of the limitation period, currently it is two 
_ years, and its being reduced to six months also creates an 
_ injustice. You have situations where the most vulnerable 
employees remain in working situations out of fear 
because they can’t find alternative work, and certainly in 
the work climate we’re having right now you’re going to 
have an increase in that kind of frame of reference with 
workers. Usually, employees don’t go after their 
employers because they’re at risk doing so when they’re 
actually at work, so they’l] postpone that until afterwards. 
Going back to the issue of the credit that’s being 
extended to the employers from the workers to begin 
with, they shouldn’t be precluded from going after the 
_ money that is owed them due to the fact that they haven’t 
| previously out of fear of increased retribution from the 
employer. It sets up an extremely negative and downward 
spiral. 

In addition to the time limits going to court, the burden 
of the cost is going to be also put upon the employees. 


These, again, are the most vulnerable. They’ve been in a 
situation where they haven’t been getting the money 
that’s been due them and these are exactly the sorts of 
people who can’t deal with those sorts of issues in a 
court system because of the cost, the time delays and the 
lawyers’ fees and that sort of thing. Certainly, when 
we're getting into this kind of a structure, we’re not 
facilitating administration or streamlining procedures at 
all. What we’re doing is setting up a system so that more 
people are going to be walking away from situations 
where they are owed by an employer. 

I know that — I call them the flexible standards — 
section 3 of the bill has been withdrawn, but I need to 
mention that the minimum standards are a foundation. It’s 
something that we as a society as a whole have come to 
an agreement on. We don’t want an American type of 
situation up here. The idea of being able to negotiate 
below-minimum standards is atrocious. I have worked in 
a province that did have that kind of legislation in their 
employment standards act, and it led to nothing but 
disharmony and discord. It was a terrible, terrible situ- 
ation. I won’t dwell on it, in that it has come off the table 
at this particular point, but I would encourage you not to 
entertain that idea at all. 

As was mentioned previously, the two positive things 
that should be reinforced are section 8 of the bill, the 
vacation entitlement, and the seniority in service during 
pregnancy and parental leave, which we can support. 
There are still some other issues that have to be worked 
out with that, but hopefully we can see eye to eye on 
those particular issues, at any rate. 

In concluding, I reiterate that these coming as house- 
keeping changes I find really repugnant, but beyond this, 
the core of the problem is the nature of the amendments 
themselves. As the comments have already made clear, 
standards shouldn’t be eroded and rights shouldn’t be 
made more difficult to obtain and enforcement of such 
Shouldn’t be contracted out and privatized. 

The Chair: We’ve only got about 30 seconds per 
caucus, so if anyone has a brief comment or an extremely 
brief question, we’ll start with the official opposition. 

Mr Hoy: Thank you very much for your presentation 
on behalf of the workers you represent in Windsor, Essex 
and Kent. You spoke about the two weeks to decide 
whether to go through the avenues of the act or pursue it 
through the courts. Two weeks, depending on where one 
goes to seek legal advice, could really only be 10 or 12 
days, depending on how that particular law firm sets up 
its own week. Really, two weeks is, in my mind, not 14 
days in this case, so it’s even more constrained than that. 
I just make that comment. Thank you for your presenta- 
tion. 

Mr Christopherson: Thank you very much for your 
presentation. You have an excellent grasp of Bill 49. 
That’s clear. We in the NDP have been expressing real 
concern with the fact that the minimum threshold the 
legislation will give to the cabinet is one that will over 
the years incrementally move up so that more and more 
money, quite frankly, can legally be stolen by the bad 
bosses. Is that a fear you have? Do you think it’s well 
founded? 
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Ms Laforet: Beyond a doubt. There are all kinds of 
ways that employers can manipulate that sort of thing to 
begin with. If there is a minimum, they could very well 
be setting up some kind of system so that within the 
given time period they’re staying within the minimum. If 
the minimum goes up, then it just, as you say, means that 
much more money employers can steal from workers. 
There are a lot of unscrupulous employers out there who 
would be champing at the bit to do exactly that. 

Mr Baird: I just want to respond to the comment Mr 
Hoy made, because it’s interesting. The 14 days to decide 
isn’t so much the 14 days. What it is, is that under the 
act you would have the ability to choose between the 
courts and the ESA. Once you applied — it’s a sort of 
doublecheck mechanism — you would be toid again; you 
would have the 14 days, in addition to the six months 
before you could bring your claim forward, to make a 
decision. The reason it’s there is just to be absolutely 
clear that people definitely know that, that they have a 
choice to make. That’s why that is there, not to say that 
you have to make it within 14 days. Having said that, 
though, we can certainly consider the remarks you’ve 
made on that issue, because there’s certainly a case. 

Ms Laforet: One of the concerns we have in terms of 
that two-week period is that even if they were told very 
clearly at the front end, we have an awful lot of 
employees who are English-as-a-second-language and 
there are problems associated with that. The process, even 
in coming to a conclusion about whether you’re going to 
file a grievance over a half-hour of your lunch that got 
taken away from you or something like this, is a major 
consideration for an awful lot of individuals. Someone 
who’s told something may have to go home and talk with 
a partner, may have to talk with friends. There’s a whole 
extensive decision-making process. And these are the 
people who are taking the initiative to go out and do that 
immediately. Human nature being as it is, they may sit 
back and not do anything for two or three days just while 
they get a grasp on it within their own head to start with 
before they initiate that kind of procedure. It can be 
overwhelming to some individuals. 

Mr Baird: What percentage of your workers would be 
English-as-a-second-language? 

Ms Laforet: Just off the top of my head, I’d say 20% 
maybe. 

Mr Baird: Do you provide any documents in the other 
languages? 

Mr Laforet: Yes. 

The Chair: Thank you for taking the time to make a 
presentation before us here this morning. 
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CANADIAN AUTO WORKERS, LOCAL 1973 


The Chair: The next group up is the Canadian Auto 
Workers, Local 1973. Good morning, gentlemen. 

Mr Bert Desjardins: Good morning. My name is Bert 
Desjardins, the vice-president of Local 1973. With me are 
Mike Thomas, the chair of our PEC committee, and Bob 
Nesbitt, the financial secretary of CAW, Local 1973. 

The first thing I’d like to do is talk a little about the 
need for consultations. When you’re going to change the 


Labour Relations Act or the Employment Standards Act, 
I would think it’s only fitting to go around the country 
and talk to labour. Labour, the unions, represent a great 
majority of the workers. They represent the working 
people, the interests of the working people, and when 
you’re going to make changes to those laws, it seems to 
me only right that you’d go around and particularly come 
to a city like Windsor, which is an industrial city and has 
a large amount of industrial workplaces. I think it’s good 
that you get out of the city of Toronto and come around 
the country. You might find it very interesting. Some 
people probably saw the casino last night or whatever, so 
we’ve got more to offer in some respects than Toronto, 
and you might also want to take a drive along the 
riverfront here. We have beautiful parks and everything 
else. You might find there’s life outside of Toronto. So 
we appreciate you coming for consultations. We 
requested that you come and go around the province, and 
we’re glad you did. 

We spent a fair amount of time on this brief, so we 
hope you take as close and critical a look at the brief as 
the time we spent preparing it. With that, I'll start reading 
the submission to you. 

Introduction: This submission is made on behalf of the 
membership of CAW, Local 1973. CAW, Local 1973, is 
composed of 2,300 active members employed by GM in 
Windsor, 1,100 laid-off GM workers and approximately 
1,000 retirees. The first point we want to stress is that we 
believe the workers of Ontario and the unions that 
represent these workers should be consulted on any 
proposed changes to labour and employment laws. Our 
local sent requests that public hearings be held and we 
are glad that we now have an opportunity to present this 
submission. 

We come before you today to voice our opposition to 
Bill 49, which proposes to make changes to the Employ- 
ment Standards Act, ESA. Employment standards and 
various labour relations laws and acts came about as a 
result of elected officials realizing that rich and powerful 
people and corporations held an unfair amount of power 
and privilege over the common labourer. The working 
class and the disadvantaged will always look to the future 
with hopes of making a better life for themselves and 
their families, whereas the rich and powerful will attempt 
to amass more power and wealth at the expense of the 
poor and working class. Unfortunately, the rich and 
powerful are reversing gains that labour has made over 
the years, and the proposed changes to the Employment 
Standards Act, Bill 49, bear witness to these reversals. 

Flexible standards, section 3 of the bill, subsection 4(2) 
of the act: Overall, this is to CAW, Local 1973, the most 
odious section and subsection of the bill. A few short 
years ago, the implications of these changes would have 
been unthinkable. As we understand the proposed 
changes, Bill 49 allows a collective agreement to set the 
minimum standards as related to vacation pay, public 
holidays, overtime, severance pay and hours of work 
when these basic items are assessed together. 

General Motors workers take the greatest of exception 
to any changes which would allow GM the power to 
force their workers to put in more hours during the week. 
GM workers in Oshawa, over the last few years, have 
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faced demands to work more hours per day and per week 
and granted the company some additional hours to secure 
their jobs. The increased hours already granted by the 
membership of CAW, Local 222, the local union repre- 
senting the GM Oshawa auto workers, haven’t been 
enough to satisfy GM, as they have been lobbying the 
government for changes to allow them to force mandatory 
overtime on workers, and that may very well be why we 
are facing some of these proposed changes to the Employ- 
ment Standards Act today. 

Last week, General Motors laid down a list of demands 
it wants from the union in the 1996 round of negoti- 
ations. The Globe and Mail reported, “GM also wants 
more flexibility to enforce mandatory overtime.” 

This week the Windsor Star reported, “Labour minister 
Elizabeth Witmer announced Monday she is withdrawing 
a section of Bill 49, a package of amendments to the 
Employment Standards Act, that would have allowed 
employers and unions to negotiate standards for work 
hours, statutory holidays, overtime and severance pay that 
are now set out in the act.” 

Is it coincidental that GM has been lobbying for 
changes to the act so that they may force their employees 
to work longer hours; that Witmer introduced Bill 49, 
which included changes to the Employment Standards 
Act, which could permit changes to allow for longer 
working hours; that last week GM included in its list of 
demands to the union that it be allowed more flexibility 
to enforce mandatory overtime; and that this week 
Witmer withdrew a section of Bill 49 “that would have 
allowed employers and unions to negotiate standards for 
work hours’? 

Governments must come to realize that enacting laws 
that allow corporations to bargain for longer working 
days or more work hours in a week also allows com- 
panies to employ fewer workers. Rather than spreading 
the benefits of improved technology throughout the 
populace, the benefits become concentrated in the hands 
of a few, consequently leading to gross divisions in 
society. Allowing corporations the power to bargain more 
hours of work could ultimately lead to monumental 
dissension and violence in workplaces and society, 
because as the divisions in society become greater, more 
of the disadvantaged could feel justified in lawless action 
when they reach the point where they feel they have 
nothing to lose. They may very well feel that lawbreaking 
is their revenge on a society that has denied them a 
chance for a decent standard of living. 

Another scenario which will occur is that some corpor- 
ations will choose to lay off workers or not recall 
workers, opting instead to work a shrunken workforce 
more hours. This fear of workers being forced to work 
more hours while their co-workers have lost their jobs is 


_ based on the fact that it is occurring right now at differ- 
' ent workplaces every day. 


At the GM transmission plant in Windsor, there are 
presently about 870 workers who have been laid off since 
1993. The CAW representatives at the GM transmission 
plant must constantly challenge the plant management to 
bring back workers rather than have the workers who 
have been recalled work extended hours. Many of the 
workers who are in the plant working were laid off 


themselves for one to two years and during that time 
accumulated large bills which they are anxious to repay. 
The transmission plant union reps have mostly been 
united in this struggle to recall workers rather than work 
extended hours, but at many workplaces the union won’t 
even suggest to its members that they should demand that 
the company recall workers before scheduling extended 
hours, as it cuts into their overtime and is a politically 
unwise move. 

No one will deny that if workers are forced to work 
longer days and more hours in a week, they will be more 
stressed. Unfortunately, the stress caused by working 
longer hours will also affect marriages and children wil! 
suffer. 

Some people need the structure of work in their life to 
remain lawful and peacekeeping citizens, but if increasing 
masses of citizens are denied that work routine and the 
fruits of society that a job brings, the result very well 
could be escalating anarchy. Many young people are 
rebellious and irresponsible through their teen years, but 
as they face the demands of work and families, they 
mature. Denying young people meaningful jobs which 
offer a decent standard of living, with a chance to raise 
families, will delay and in some cases prevent people 
from acting responsibly in society. 

1100 

A worker who is remunerated at the Employment 
Standards Act level can’t afford to raise a family or hope 
to save for the future, their only hope being to get 
enough skills or be fortunate enough to move on to a 
better job. With these proposed changes, even moving to 
better jobs will be riskier and more complicated, as 
people seeking new job positions may not be aware that 
the basics they previously enjoyed and took for granted 
because they were law are not offered at their new job 
because those minimum standards are no longer the law. 

Although the proposed changes to the basics are only 
impacting unionized workplaces at this time, we are 
especially fearful that once this government has carved 
these basics away from the organized, the unorganized 
and weakest will then be seen as just another step for the 
corporate power-hungry of this province. 

For the workers and unemployed to benefit from 
changes to the ESA, the basic standards of hours of work, 
overtime, vacation pay, severance pay and public holidays 
must remain enshrined and be improved upon, not caught 
in a downward spiral. Changing the basic hours of work 
to eight and 40, where all hours worked after 40 hours in 
a week are optional, will create a more humane work- 
place and could lead to management considering the 
addition of a second or third shift. With an expanded 
workforce, the fruits of employment will be spread 
among a greater number of people, rather than working 
the existing employees to the point of exhaustion. 

Enforcement under a collective agreement, section 20 
of the bill, section 64.5 of the act: Isn’t it ironic that the 
Ontario government has made it more difficult to organ- 
ize workplaces — Bill 40 — and yet is willing to force 
more work on the unions that are already in existence? 
Through the enactment of Bill 40, which ensured more 
corporate control over workplaces by putting greater 
limits on union organizing, we see Bill 49 as a further 
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extension of corporate control over workplaces. The more 
workers’ rights are limited, the more corporations can 
domineer and bully their employees. 

At the present time, unionized employees can use the 
investigative, persuasive, representative and legal powers 
of the Ministry of Labour. In reality, limited companies 
and corporations make the final decisions, even when 
they are facing the most experienced unions in the world. 
Heaven help any union that stands in their way. With this 
said, when workplace closures occur, those workers and 
unions are in a most unenviable position, and having a 
minimum severance and termination pay base from which 
to work eases the fears of the workers and union reps. 
When a workplace closure is occurring, the union reps 
are also losing their jobs, and although it may not seem 
like a lot, it does ease the pressure and provides some 
peace of mind to know that there are minimum standards 
and that there is some additional help through the Minis- 
try of Labour for their members. 

It is a very difficult and demanding job to be a good 
union rep. The job requires an immense amount of 
knowledge, dedication and unselfish sacrifice to do the 
job correctly. By requiring union reps to undertake 
enforcement of the standards contained in the Employ- 
ment Standards Act, the framers of Bill 49 are requiring 
union reps to not only have the knowledge of their job, 
which can often be overwhelming in itself, but if this bill 
is passed as it is now, then the union reps will have to 
assume the work of the Ministry of Labour. With an 
increase in work comes an increase in the chances of a 
misstep. 

If this government is so intent on shifting this work 
away from the Ministry of Labour, why doesn’t it go a 
step further and amend the act whereby every non- 
unionized workplace is required to set up a joint commit- 
tee to look into and correct any violations of the Employ- 
ment Standards Act? Such committees could be set up 
along the lines of workplace health and safety committees 
and could act as a subordinate arm of the Ministry of 
Labour. Requiring the private sector to train and set up 
such joint committees could lead to better-organized 
workplaces in non-unionized environments and could go 
a long way towards protecting the unorganized in the 
province of Ontario. Such joint committees could be a 
meaningful and progressive step for the workers of this 
province and would actually give some validity to the 
name Progressive Conservative. 

Final verdict: CAW Local 1973 views most of these 
proposed changes to the Employment Standards Act as 
harmful to all workers, another attack by the Conserva- 
lve government on the working people and poor in the 
province of Ontario, and therefore we are opposed to Bill 
49 as it is written. Governments should strive to improve 
the standards of working people and the poor in society. 
We hope the provincial government of the day totally 
rethinks Bill 49 and decides to act in the best interests of 
the overwhelming majority of people in this province, not 
the moneyed. 

The Chair: We’ve actually gone over 15 minutes, so 
we won’t have time for questions, but we appreciate your 
taking the time to make a presentation before us here 
today. Thank you. 


LABOURERS’ INTERNATIONAL UNION OF 
NORTH AMERICA, LOCAL 625 


The Chair: The next presentation will be from the 
Labourers’ International Union of North America, Local 
625. Again a reminder that we have 15 minutes for you 
to use as you see fit between presentation or questions 
and answers. 

Mr Wally Dunn: My name is Wally Dunn and I’ma 
representative of Labourers’ Local 625, but I want to 
assure this committee that not only the Labourers have 
great concern over this bill; so do all the other construc- 
tion trades in this province. 

As a construction labourers’ union representative, I am 
particularly concerned about those changes which restrict 
access to the employee wage protection program. It is 
difficult to evaluate these changes because the bill is not 
very clearly drafted and parts of it are capable of differ- 
ent interpretations. However, I’m advised by our lawyers 
that one possible interpretation would exclude unionized 
workers from any participation in the program. Although 
not all lawyers agree with that interpretation, I am 
concerned that it may prevail if the bill is not clarified. 

At a minimum, the bill appears to restrict the participa- 
tion of unionized construction workers in the program by 
requiring them to choose whether to pursue a lien claim 
or proceed with an employee wage protection application. 

Currently, construction workers can pursue an EWPP 
claim and lien claim simultaneously, with an eventual 
setoff of the amounts recovered. However, under this new 
legislation construction workers will have to abandon 
their EWPP claims within two weeks of commencing a 
lien action. Given the brief statutory time limits for 
starting a lien action, this election will come up very 
quickly, in all likelihood before there is sufficient infor- 
mation available for the construction worker to make an 
informed choice. 

A variety of factors can influence the attractiveness of 
a lien action as opposed to an employee wage protection 
claim. For example, lien actions can yield greater recov- 
ery than EWPP claims, which have a $2,000 limit. But 
unlike the EWPP claims, lien claims are subject to 
demands by Revenue Canada for GST and source 
deductions, which can wipe out any prospect of recovery. 

At the time of the required election, it may not be 
possible to ascertain whether Revenue Canada plans to 
make a claim. If Revenue Canada later intervenes with a 
large claim, a construction worker who chose to rely on 
the lien process may not recover anything, or less than 
what he or she could have got through the employee 
wage protection program. 

Similarly, a construction worker who chose to pursue 
an EWPP claim in anticipation of a large Revenue 
Canada demand which did not materialize would suffer 
as a result of the required election. It is not uncommon 
for months to pass before the size of a holdback and the 
extent of all claims are known. Therefore, it is quite 
likely that workers will have to make their election 
without the benefit of such information. 

Although the bill requires all employees to elect 
between EWPP claims and civil actions, this election will 
be more expensive for construction workers because of 
the costs associated with liens prior to the start of an 
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action. In order to preserve their right to begin a lien 
action, construction workers must register a lien before- 
hand. That costs the workers money, especially if the 
workers use a lawyer, and they cannot get their money 
back if they eventually decide to abandon the lien in 
favour of an EWPP claim. 

Even leaving aside the question of sunken lien costs, 
the bill will increase the cost of EWPP claims for union- 
ized construction workers because it makes the arbitration 
of grievances a prerequisite for recovery. The program 
currently uses the same approach as the courts and does 
not require unions to take grievances to arbitration if 
there is no dispute as to the correct interpretation of the 
collective agreement. This pragmatic approach has spared 
unions and the Ontario Labour Relations Board, where 
construction grievances are heard, considerable expense. 
Now, however, it seems that we will have to get a 
decision upholding the entitlement of our members even 
if the employer is indifferent or agrees with the amount 
that we say is owing. This change will put pressure on 
the unions to increase dues and add to the strain on the 
Ontario Labour Relations Board’s resources. 
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So far I have focused on changes which restrict access 
to the employee wage protection program because I 
believe that these changes deal more harshly with our 
members. However, I would be remiss if I did not state 
my union’s opposition to the various provisions which 
threaten to diminish access to justice for all workers, both 
organized and unorganized. I will now touch briefly on 
some of these changes. 

The provisions permitting parties to contract out of 
important minimum standards will result in a race to the 
bottom, with employers striving to roll back fundamental, 
long-established entitlements. This race will make 
negotiations more acrimonious, settlements more difficult 
and strikes more likely as workers strive to preserve their 
entitlements. 

The requirement that unionized employees pursue all 
claims through grievance arbitration will place tremen- 
dous strain on union resources at a time when most 
unions can ill afford added costs. This is another example 
of the government penalizing union members by making 
them finance services that the ministry provides to other 
workers at no charge. Due to a scarcity of resources, 
unions will have to make tough choices about which 
claims to take forward. These choices will expose unions 
to complaints by disgruntled members and cost the unions 
more money to defend. 

The new $10,000 maximum penalizes the most vulner- 
able employees. Workers are often owed more than 
$10,000 because they dare not challenge an employer 
while they are still dependent on that employer for 


_ income. However, if this bill passes, such workers will 


never get full restitution and employers will reap windfall 
gains by virtue of their limited liability. 

The effect of forcing non-union employees to choose 
between the ministry and the courts for enforcement will 


be to reinforce the $10,000 maximum since most 


employees cannot afford the cost of a lawsuit. 
The new six-month limitation period further penalizes 
vulnerable employees who find it necessary to put off 


making a complaint until after they have severed their 
employment relationship by quitting or finding another 
job. If they fail to file before the deadline, their only 
option will be to go to court, but that won’t be a real 
option for most because of the formidable cost. 

The as yet unspecified minimum for claims totally 
undermines the concept of basic employment standards. 
No violation of the act can be considered petty for low- 
income employees, but this bill would deprive such 
employees of a remedy for what well-paid bureaucrats 
and politicians consider minor violations. This change 
sends a message to employers that they can engage in 
legalized theft below a certain threshold. 

The privatization of collections raises concerns about 
awards being eroded by fees and discounted settlements. 
Under this system workers may not only get less than 
what they’re owed but they may have to pay a fee to get 
anything. We think this is an unconscionable way to treat 
vulnerable employees who rely on the act for protection 
and justice. 

In closing, we endorse the submissions of the Ontario 
Federation of Labour regarding this bill. We agree that 
the minister’s description of these amendments amounts 
to a gross misrepresentation. This bill is not made up of 
housekeeping amendments. It is a full-scale attack on the 
basic rights that we as a society have long considered 
necessary for all employees. Therefore, we cannot support 
the bill and we urge you not to support it either. 

The Chair: Thank you very much. You’ve left us two 
minutes per caucus for questions, and the questioning this 
time will commence with the third party. 

Mr Christopherson: Thank you for an excellent 
presentation. I appreciate it, Wally. 

You spent a fair bit of time, especially in the begin- 
ning, talking about the employee wage protection plan. 
Of course, you know that this government, after we 
brought in the first real protection for wages and benefits 
that are owed workers when there’s a bankruptcy, has 
gutted that program already and has reduced it from 
$5,000 to $2,000, eliminated the ability to claim for 
termination and severance. 

I'd like to know your thoughts on that and also 
whether or not you see that as further evidence of the fact 
that with Bill 7, Bill 49, the changes to WCB, the 
Workers’ Compensation Board, the attack on the health 
clinics, on and on, is clear evidence of an agenda by this 
government that is not only anti-union but anti-worker. 

Mr Dunn: There’s absolutely no doubt in my mind. 
We are definitely not in favour of the cut from $5,000 to 
$2,000, because in our industry it does not take very long 
to accumulate $2,000 with wages, especially if you’re 
paid every couple of weeks, with benefits and pensions 
and holdbacks. 

Also, with the cuts to the Ministry of Labour, safety is 
a major issue in our industry. We now in this area have 
roughly three ministry inspectors. As you know, the 
economy in this area is booming right now, for a change, 
and we’re trying our best to keep the safety standards in 
place, trying to look after our members. As some mem- 
bers on the committee said earlier, ““We think everybody 
is aware of their rights.” I can assure this committee that 
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not everybody out there, especially in our industry, is 
aware of their rights. 

Especially in a boom community, you have a tendency 
to have a lot of unorganized construction employees. 
What is happening here is that these employees are 
mostly new Canadians. They are not aware of the rules, 
they’re not aware of the language and they’re not aware 
of their rights. I have them come to me and say, “T can’t 
collect unemployment.” “Well, you should have had that 
taken off your cheque.” “I am not paid by a cheque. I’m 
paid by cash.” You see what I’m saying. This is totally 
out of control right now, and with any more erosion of 
the standards I don’t know where we’re going to go. 

Mr Christopherson: Whose side do you think the 
government’s on in all of this? 

Mr Dunn: Well, they’re definitely, from where I’m 
sitting, not on the workers’ side. 

Mr Christopherson: If you listen to the government, 
they’ll tell you that they care about workers. They’re on 
their side. They’re fighting for them. 

Mr Tascona: Thank you very much, Mr Dunn, for 
your presentation. Being in the construction industry, you 
must have some familiarity with the Occupational Health 
and Safety Act, and probably some familiarity with 
respect to stop-work orders being issued where there are 
contraventions of the act. The problem we have is not so 
much in the enforcement, because I think the employment 
standards officers by and large do their job. They make 
a decision; they issue an order. Our problem is collecting 
the money. What we heard in Toronto this week, and 
other areas, is that there are some sweatshops out there, 
that there are bad employers. We’re looking at private 
collection to try to get the money. 

One other area might be of consideration where there 
are across-the-board abuses and we’re dealing with bad 
employers is stop-work orders. Is that something where 
it could affect more than one employee in terms of 
shutting down an operation? Certainly they do that under 
health and safety, to get the point home, saying, “You’re 
not working because you’re working unsafely.” How do 
you think that would apply in terms of getting the 
message home for employment standards? 

Mr Dunn: We already have, with our health and 
safety policies in place, with the construction trades. 
When we shut down, a lot of times we try to have an 
employment standards officer or a ministry officer come 
to check out certain areas of the job sites. We have no 
problem with shutting down job sites in our own, union- 
ized industry. Most of the employers, if they find out 
there is a violation, they willingly correct it right away. 

Mr Tascona: But employment standards officers don’t 
have the power to issue stop-work orders, though health 
and safety officers do. 

Mr Dunn: We can shut them down, but then we have 
the ministry come out because the company wants them 
to come out and inspect these jobs. But the ministry, for 
the health and safety standards —I mean, if we don’t 
have any inspectors, if you plan on cutting 45 personnel 
in the ministry itself in that regard, how are we going to 
use them to deal with some of our claims we have? Why 


go to discuss for somebody who’s an unorganized worker 
in a small company? 
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Mr Hoy: Thank you, Mr Dunn, for your presentation. 
Your comments about the employee wage protection plan 
are well taken. It also points out that it’s imperative that 
the government discuss with the stakeholders acts, bills 
or changes in legislation before they actually go forth, so 
that all the stakeholder comments can be made and 
situations as you put out will be recognized. 

You made a comment at the bottom of page 3 in 
regard to a “race to the bottom” and that negotiations will 
become more difficult. I’m led to believe that labour 
relations in the Windsor-Essex area have been very good 
over the last few years. Is that correct? 

Mr Dunn: Yes, they’ve improved immensely over the 
last few years. 

Mr Hoy: I just want to make a comment that changes, 
as you see them, in Bill 49 that would erode those fine 
relations going into the future would be shameful. I 
appreciate your comments. 

The Chair: Thank you for making a presentation 
before us here this morning. 


WINDSOR WOMEN 
WORKING WITH IMMIGRANT WOMEN 


The Chair: Which leads us to the next group, the 
Windsor Women Working with Immigrant Women. Good 
morning. 

Ms Sungee John: Good morning. My name is Sungee 
John and I’m the president of the Windsor Women 
Working with Immigrant Women. I welcome the oppor- 
tunity to make this presentation to the standing committee 
on resources development on the matter of Bill 49. The 
Windsor Women Working with Immigrant Women, or 
WWWWIMW for short, came together in 1981. The focus 
of WWWWIMW is towards immigrant and visible minority 
women in Windsor and the surrounding communities. 

WWWWIW provides the community with services 
such as language instruction, in-depth counselling, 
citizenship preparations, life skills classes, information 
and referrals, as well as operating as a drop-in centre. 
WWWWIW also advocates on behalf of isolated women 
who have a limited ability to communicate in the lan- 
guage of their adopted country. 

In the following pages, WWWWIMW will briefly outline 
its concerns over the bill and the obstacles it will present 
to the ever-growing community of immigrant women and 
men. 

Bill 49 represents a grave setback for workers in 
Ontario, particularly women, immigrants and people of 
colour, who make up the bulk of workers covered by the 
Employment Standards Act. The role of the Employment 
Standards Act is to provide a basic floor for wages and 
working conditions for most workers in Ontario. It is the 
only vehicle of protection for many workers in industries 
such as food processing, clothing and textiles, as well as 
domestic workers and home workers. 

Bill 49, if passed in its present form, will have a 
detrimental impact on unionized workers and, in particu- 
lar, non-unionized workers in Ontario. What the Minister 
of Labour predicts to be the result of Bill 49 — that is, 
the encouragement of workplace parties to be more self- 
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reliant in resolving disputes, making the act more relevant 
to the needs of today’s workplace and to focus the 
ministry’s attention on helping the most vulnerable 
workers — will in fact prove to be the opposite if Bill 49 
becomes law. 

Before continuing on, what I’ve done in this outline is 
to focus on four areas rather than go through the entire 
bill. The areas of particular concern to the immigrant 
community are civil action, maximum and minimum 
amounts, private collectors and time limitations. I’ll 
continue with civil action. 

In this section, Bill 49 proposes two separate options 
for workers who wish to pursue lost wages. They either 
seek the help of the Ministry of Labour and accept the 
new conditions imposed by the bill, such as the maximum 
amount, which will be discussed further into this paper, 
or seek the remedy of legal action through the civil 
courts. Bill 49 allows the claimant only two weeks to 
make the choice. In attempting to research both avenues 
and arriving at a decision between the two, the process 
may take well over two weeks. 

For immigrant women and other vulnerable workers, 
the obstacles are far more daunting. In two short weeks, 
they must gain access to information, and in many cases 
the translation of such, not to mention overcoming their 
trepidation over dealing with the justice system. Further- 
more, most immigrant women lack the economic means 
to hire legal assistance, since Employment Standards Act 
cases are no longer covered by the Ontario legal aid plan. 

I move on now to both the maximum and minimum 
amounts. Bill 49 proposes to impose a ceiling of $10,000 
which an employee might claim under the act’s enforce- 
ment mechanisms. Under this proposal, a worker who is 
entitled to more than $10,000 in back wages must choose 
to accept the maximum limit or seek the full amount 
through civil court, in which case the worker must bear 
the cost of legal services plus wait patiently for their day 
in court — a process that may take anywhere from three 
to six years in the General Division court. 

Many workers who make claims against their 
employers, such as domestic workers and home workers, 
are owed much more than $10,000. In the case of non- 
citizen domestic workers, their precarious position in this 
country and the lack of support and public education on 
worker rights often prevent them from filing a claim until 
their economic situation becomes absolutely intolerable. 

In reality, a worker, especially one who is a newcomer, 
can afford neither the expense nor the time it takes to 
wait one’s turn in our increasingly backlogged court 
system. 

Bill 49 also includes a minimum monetary limit, but 
the amount has yet to be determined by the minister. In 


a Situation where a worker makes a claim below the 


_ minimum, she or he must go to the personal expense of 
_ the Small Claims Court. When this happens the govern- 


ment has, in effect, abandoned its responsibility to all 
Ontarians. It has placed a monetary value over when to 
intervene to protect a worker’s right. 

Workers often make repeated, relatively small claims 


_ against their employers under the Employment Standards 


Act. The new system will also encourage small claims 


_ because of the new six-month time limitation period. 


Together, placing a minimum on the amount a worker 
can claim against an employer and introducing a six- 
month limitation period will create a double bind for 
workers. Workers will have to wait until their claim 
reaches the minimum threshold to pursue a claim against 
an employer, yet they will be constrained by the six- 
month limitation period to avoid going to court. The end 
result could well be the worker abandoning any attempt 
to recoup the costs and the employer getting away with 
cheating an employee. 

Next we touch upon the private collectors. Bill 49 
proposes to privatize the collection function of the 
Ministry of Labour’s employment practices branch. Too 
often the failure of the ministry to collect a worker’s 
entitled wages is a direct result of the employer’s refusal 
to pay. Which brings to mind another point: If the 
ministry had more staffing in this regard, the failure rate 
would most likely decrease. 

With the addition of private collection agencies, a 
whole new set of barriers has appeared for immigrant 
women and other vulnerable workers. Collection agencies 
are driven by the profit motive. They are not in existence 
out of a sense of public duty. Their interests lie not in the 
pursuit of social justice and equity, or the protection of 
workers’ rights. They will only protect the interests of 
their clients up to a certain point — their bottom line. 

Moreover, with collection agencies sprouting up in 
anticipation of the expected business, how will the 
government ensure that these agencies will abide by a 
minimum set of standards when ensuring the proper and 
responsible pursuit of their clients’ interests? The door 
will be open for these collection agencies to encourage 
the worker to settle upon what the collector feels would 
be the best deal — to meet its bottom line and balance its 
own account — rather than the just deal for the client. 
Private collection agencies will push for a lower claim to 
shorten the claims process. They will be driven to carve 
out a profit from the workers’ entitlement. Women who 
are desperate for their back wages will be forced to 
accept very low offers in the interest of a hasty settlement 
process. 

In the case of immigrant workers they, more than any 
other workers, face the very real prospect of further 
exploitation — first through their employer and then 
through the government’s abdication of responsibility. 
Making the worker pay fees to fight for what is rightfully 
their due is unconscionable. 

Moving on to time limitations, Bill 49 proposes a 
period of six months from the date of the complaint filed 
in which employees will be entitled to back pay. Current- 
ly, the time limit is two years. The proposed six-month 
limitation will further victimize the vulnerable worker. As 
is often the case, a worker will file a complaint only after 
leaving the employer — after years of employment or 
hours of unpaid vacation and overtime. If a worker files 
a complaint while employed, she or he faces the likeli- 
hood of retaliatory measures by the employer, and there 
is nothing in the current Employment Standards Act or in 
Bill 49 that addresses these situations. The worker will 
have no other recourse but to take the claim for the 
remaining amount through private litigation or drop any 
claim for the remaining amount. Since legal aid is not 
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available for employment law issues in Ontario, Bill 49 
will make it economically impossible for low-income 
women to afford to make a complaint. 
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Meanwhile, the employment standards branch has two 
years from the date the complaint is filed to investigate 
the matter and another two years to recover the entitled 
amount from the employer. In this bill, the employee 
might have to wait four years to collect six months of 
wages. Of course, the employee will also have to factor 
in the collection agency’s fees. 

Because of high unemployment, particularly among 
immigrant and young women, women workers need at 
least a two-year complaint period. Many women, such as 
domestic workers and home workers, endure excessive 
violations just to keep a job in this economic climate. 
Currently, over 90% of complaints filed are from 
employees who no longer work for the employer they are 
complaining about. Because the government offers no 
protection for workers making complaints, women often 
cannot afford the risk of retaliation from employers, so 
they often hold out at a given workplace until they have 
the opportunity to take another job. By removing the two- 
year time limitation, once again the only party that 
benefits will be the employer. 

Finally, in conclusion, the impact of Bill 49 will be the 
closing of doors for vulnerable workers such as women, 
immigrant and migrant workers, youth and the disabled. 
They are faced with abandoning that to which they are 
justly entitled or facing an expensive and lengthy battle 
in the intimidating arena that is the current justice system. 

In the introduction of Bill 49, the Minister of Labour 
said it was the first part of a two-phase review of the 
Employment Standards Act. How can the minister justify 
such sweeping changes in Bill 49 before the Employment 
Standards Act review even takes place? 

The Minister of Labour said that Bill 49 would help 
the most vulnerable workers. How is that possible when 
the interests of the business sector are given priority 
before the rights of the worker? What, then, is the 
minister’s definition of “vulnerable”? In Bill 49, it seems 
as if the minister’s answer to helping the vulnerable 
would be lowering the minimum standards currently in 
place and making the opportunities of exploitation by 
unscrupulous employers more available. 

Windsor Women Working with Immigrant Women 
strongly feel that bringing in such sweeping changes 
without taking into consideration the effects they will 
have on doubly disadvantaged groups will be a setback to 
the process of attaining an equitable status for immigrant 
and visible-minority women. We’d also like to endorse 
the employment standards working group analysis on Bill 
49 that was written by Judy Fudge. 

The Chair: Thank you very much. That leaves us 
slightly under three minutes, so I’ll say one minute per 
caucus for questioning. This time the questioning will 
commence with the government. 

_ Mr Baird: Thank you very much for your presenta- 
lion; we appreciate it. I have a question on number 4 of 
your presentation, on the issue of collections. You write, 
“If the ministry had more staffing in this regard, the 
failure rate would most likely decrease.” I wasn’t around 


before 1995, but in 1993 the NDP government disbanded 
the collections branch at the Ministry of Labour and 
discharged 10 public servants who were performing that 
function. The rate went from 25 cents to 15 or 20 cents; 
it’s since come back up. Our offices, as MPPs, are 
constantly receiving calls from constituents, particularly 
on many working issues, WCB claims. I know one of my 
colleagues has someone working exclusively on WCB 
claims. Could you shed any light on why they would 
have done that? I know you have a tremendous amount 
of experience as well working for a member in the 
previous government. 

Ms John: You’re talking about WCB claims? 

Mr Baird: No, no, the disbanding of the collections 
unit in 1993. I know you were with the government; 
worked for a member at that time. Did you receive any 
more complaints when it went from 25 cents down to 15 
cents? 

Ms John: You’re asking about my experiences back 
then? 

Mr Baird: Yes. 

Ms John: No, we didn’t receive complaints then, at 
that point. 

Mr Baird: Even though the collection rate went down 
by 10%? 

Ms John: What happened in one year I can’t say 
would justify the statistics over a five-year period. That 
could be an anomaly. I’m not at this point ready to 
comment on that issue. 

Mr Baird: We tried it for a year, doing it internally. 
I know the previous government made an earnest attempt. 
They disbanded the collections branch and tried some- 
thing different. It didn’t work. I guess what we’re saying 
is that we don’t want to tinker with it. We think we can 
do demonstrably better than 25 cents on the dollar. 
Workers have every right to expect 100 cents on the 
dollar. We hope the private collection agencies will be 
able to get more money for workers, and of course we’ll 
be accountable for that, because we think it will go up 
considerably. The status quo, the way we’re doing it 
now — that’s the only thing we know — doesn’t work. 

Ms John: At this point private collection agencies, as 
I stated in the paper, are profit-driven so their motives are 
not out of a sense of public duty. 

Mr Baird: But they don’t make any profit if they 
don’t deliver for workers. They make zero. The com- 
panies themselves, the deadbeat companies, have to pay 
them, which is important to know. 

Mrs Pupatello: Thank you, Sungee, for coming today 
to speak on behalf of immigrant women. I only wanted 
to add as comments to the report something that should 
be included in a presentation on behalf of immigrant 
women, and that is the pressures that are brought to bea! 
over the allowance, through this bill, to negotiate certair 
standards of work like the hours, overtime, paid vacation 
public holidays and severance pay. By allowing unions tc 
negotiate those items, the most significant impact on non: 
unionized workers is the need for employers of non: 
unionized shops or the service industry, whatever it migh 
be, to match those hours, overtime etc. It’s that kind 0: 
pressure that’s now brought on to non-unionized workers 
It’s clear, as the presenters earlier, those that represent 
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typically, service industries that have a larger percentage 
of women and a larger percentage of immigrant women 
who are negatively impacted by this bill — I thought that 
would be in this presentation. I would like to make sure 
that is included. 

Mr Cooke: Very briefly, I think it’s very important 
that your presentation that has been made today reinforce 
to all of us that the impacts of this legislation are not just 
on workers who are represented by labour unions. While 
they’ll be hurt by this legislation, they’re still going to 
have organizations to fight for them and to speak for 
them. The most vulnerable people in this province are 
going to be devastated by this legislation and other acts 
that have watered down labour legislation in the province. 

I wouldn’t want you to go from the table without 
understanding that when the Conservative government 
talks about only a 25% collection rate, one should 
understand that a lot of that is dealing with companies 
that have gone bankrupt and that the only protection the 
workers under those circumstances had was the employee 
wage protection fund, which, as you know, this govern- 
ment has absolutely devastated. So workers are going to 
be hit hard, not just because of this but also because the 
wage protection fund, which protected some of the most 
vulnerable workers, has been devastated by this govern- 
ment in another piece of legislation. 

The Chair: Thank you for taking the time to come 
before us here this morning. We appreciate it. 


WINDSOR-SANDWICH 
NEW DEMOCRATIC PARTY 
RIDING ASSOCIATION 


The Chair: That takes us to the last presentation of 
the morning, the Windsor-Sandwich NDP Riding Associ- 
ation, which I believe was originally filed under Mr 
Milne’s name himself. Please proceed. 

Mr Tom Milne: Good morning. I’m Tom Milne. I’m 
here representing the Windsor-Sandwich New Democrats, 
and I’m happy to be here in this capacity. The time 
restrictions here don’t really allow me to speak to every 
aspect of Bill 49, so I’m going to try and focus my 
comments this morning to the bill as it relates to workers 
in non-unionized workplaces and try to leave some time 
for some questions. 

Let me first speak to the enforcement of the Employ- 
ment Standards Act for non-unionized workers. This bill 
contains six major changes to the act with respect to 
enforcement. I’ll step through them now if I can. 

First of all, the shorter time limits for filing a claim: 
Currently the act allows a worker two years to file a 
Claim. While this may seem like a long time, what about 
workers who stay in a job where their rights are being 
violated because they’re terrified of the prospect of being 
without that job? With unemployment as high as it is, 
they can’t risk the possibility of getting a bad reference 
from their current employer, so they need to find a new 
job before they make the claim. No one should have to 
make a choice between their job and their rights, and two 
years is a reasonable period in which to file a claim. 
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Next is a shorter investigation period. This bill only 
allows investigations to scan back six months of a 


worker’s history from the time a claim is made. This 
would allow an employer to violate the act for a year, 
two years, maybe more, and only be held accountable for 
the previous six months. 

The $10,000 cap on claims: Currently there is not a 
maximum on a claim amount and Bill 49 will set a 
$10,000 cap on the amount a worker can claim for 
violations of the act. 

Next is a new minimum claim amount. Bill 49 allows 
the minister to set a minimum claim by regulation. 
Depending on the amount of this minimum, it could well 
have the effect of employers keeping their violations 
under the minimum in any six-month period and thereby 
avoiding any legal penalty. 

Access to justice is denied for low-wage earners. A 
worker who files a claim at the Ministry of Labour for 
severance and termination pay is precluded from bringing 
a civil action concerning wrongful dismissal and claiming 
pay in lieu of notice which exceeds the statutory mini- 
mums. The effect of these amendments is that those 
workers who have chosen the more expeditious and cost- 
effective path of claiming through the ministry will have 
to forgo any attempt to obtain compensation through the 
courts. Legal proceedings are notoriously lengthy and 
prohibitively expensive for many, even though they may 
be entitled in common law to more than a statutory 
minimum under the Employment Standards Act. This 
government has recently stopped providing legal aid 
certificates for employment-related matters. This bill will 
force low-income workers who are owed more than 
$10,000 to file claims through the act and forgive the 
balance owed to them. 

The last aspect is the use of private collection agencies. 
Although the Ministry of Labour is relatively weak in the 
area of collections, this bill’s provisions for the contract- 
ing out of collection services presents other major 
problems. These agencies will have the authority to 
encourage settlements between workers and employers 
who owe them money. These settlements are generally 
negotiated on a cents-on-the-dollar basis. Collection 
agencies should not be given the power to amend orders 
made by the employment standards branch. This under- 
mines the authority of the act and the Ministry of Labour. 

These are the six areas. It absolutely amazes me that 
any government would somehow make it difficult for 
workers to recover money they actually worked for. 

I have attached some examples here. I was going to go 
through all six of them, but I’m not, because I don’t want 
to run out of time; I’ll leave some time for questions. I’m 
just going to pick up on a couple of them. 

On page 4, at the top, the second one, is a case of a 
worker we’ll call Ms F, who was a cashier. Ms F worked 
for a major grocery store for 13 years and was terminated 
from her employment without cause. She did not receive 
any notice of her termination or termination pay in lieu 
of notice. Pursuant to the Employment Standards Act, the 
cashier was owed eight weeks of termination pay as well 
as severance pay. She filed an employment standards 
claim with the Ministry of Labour for approximately 
$5,000, which she was awarded. This worker filed her 
claim almost a year after she was terminated. Under Bill 
49, her claim wouldn’t have been allowed, as the six- 
month time limit for filing claims would be imposed. 
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I’m going to skip to the last one, which is on page = 
item 6, the case of Mrs J, who was a domestic worker. 
Mrs J worked for one employer for 17 months. She 
routinely worked 15- or 16-hour days from Monday to 
Friday and very long hours on Saturdays and Sundays. 
Her employer did not pay her on a regular payday. She 
did not receive a statement of wages. At the end of her 
employment with the employer, she was owed a month of 
unpaid wages. The total amount owing for this period in 
overtime pay and unpaid holiday pay was almost 
$33,000. The employer also kept and controlled all her 
documents, including her passport and her bankbook. He 
only released her documents after she complained to a 
counsellor at an agency for domestic workers. Ultimately, 
after two years, this worker was awarded $23,000 in 
overtime and unpaid holiday pay. Bill 49 would reduce 
this worker’s claim to less than $10,000, both because of 
the $10,000 cap and because of the shortened investiga- 
tion period. 

The source for those examples is Parkdale Community 
Legal Services. 

We can argue forever about what level of compensa- 
tion a given worker should receive for doing a given job, 
but surely, whatever that level is, we all agree that 
workers should be paid each and every cent of that 
compensation. Anything less than that is theft. 

I want to move to the more philosophical question of 
what the government’s proposing here and its relationship 
to unorganized workers in Ontario. 

Apart from a few positive amendments like vacation 
entitlements and seniority accrual during family-related 
leaves, any reasonable person would agree that the 
overall effect of Bill 49 will be a transfer of rights from 
workers to employers. Members of the government will 
argue that this legislation is necessary to make Ontario 
more competitive in the area of attracting new investment 
and retaining current investment. I truly believe that this 
government will defeat its own purpose by passing this 
bill. 

If nothing else, this legislation will increase the desire 
of unorganized workers to join a union. Perhaps that 
explains why this government chose to rewrite the Labour 
Relations Act, making joining a union more difficult, 
prior to introducing Bill 49. Nevertheless, more and more 
workers will be looking for something or someone to 
give them some measure of protection and justice in the 
workplace. The current act, apart from falling short in 
some areas, at least provides a minimum standard that 
Ontario workers can count on. If this government chooses 
to proceed with passing Bill 49, that feeling of having a 
standard basic set of rights will disappear. This will cause 
nothing short of labour relations chaos in unorganized 
and organized workplaces alike, and I don’t see this in 
any way creating the climate for investment that this 
government claims to be fostering. 

The message I’d like the government members of the 
committee to bring back to cabinet on my behalf is 
simply this: Those who work in the unorganized sector of 
our economy are among the poorest and most vulnerable 
people in our province. These folks have no workplace 
representatives to help them. They have no organizational 


resources to assist them. You, the government, are all 
they have. You’re it. You’re the only game in town for 
these people. If you choose to make them feel abandoned, 
do you honestly believe these workers will just say, “Oh 
well, there’s nothing we can do”? If you do, you're 
mistaken. They’ll realize that there’s an alternative and 
they’ll pursue it. Is this what their employers want and is 
this a favourable climate for investment? 

These workers need you, the government, to bridge the 
gap between their interests and the interests of their 
employers. This bill, I believe, makes that bridge impass- 
able. 

By proceeding with Bill 49, you'll be letting those 
workers down. I ask that you reconsider this course of 
action and stop your pattern of trying to fix our prov- 
ince’s problems by attacking the poorest and the most 
vulnerable in our society. 

The Chair: Thank you. That leaves us one minute per 
caucus for questioning, and this time the questioning will 
commence with the official opposition. 

Mr Hoy: Thank you very much for your presentation. 
With very little time here, I want to make a comment 
about your comments in regard to the minimum claim 
amount. I suspect that the government is thinking about 
trying to deal with what could be categorized as frivolous 
claims. My background is one of agriculture. Within an 
act that pertained to the agricultural sector there were 
people concerned about minimum claims and/or frivolous 
claims. There was a number set out that maybe $500 
would be a minimum claim amount; it was discarded 
because, for a family of four, $500, it was suggested, 
could be their groceries for a month. 

When one is talking about minimums, we have to be 
very careful. However, there’s a difficulty in the frivolous 
claim area as well. I just give you that example. I 
appreciate your comments. 

Mr Cooke: Thank you, Tom. I’m not a regular 
member of this committee but I appreciate the fact that in 
the presentation you’re giving examples of what can 
happen to individual workers. 

I guess one of the things that has intrigued me this 
morning was the presentation made by Mr Charette when 
he said that the six months doesn’t really matter versus 
the two years, that this is a society where everybody 
knows their rights and that those kinds of limitations 
won’t have an impact on anyone. That’s certainly not 
been my experience, but you’ve been involved in the 
community for a long time in an advocacy role as well, 
and I just wanted to get your read on what your experi- 
ence has been, whether everybody has read up on legisla- 
tion and whether the six-month limitation will have a 
dramatic impact on people, in your recollection of cases 
that you’ve dealt with over the last number of years. 

Mr Milne: I’ve had some experience of my own. My 
younger sister had a problem working at a convenience 
store where the chap who was running the place said: 
“Listen, I’m kind of short this week. How about if I toss 
you 100 bucks out of the till?” She called me and told 
me about this and I said: “The red light should be on. 
This is a problem. This guy’s got a problem.” She had no 
idea that she was entitled to do anything about it. She 
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thought, “If I accept this offer of this $100, I suppose, 
then that’s what I’m getting paid this week.” 

On my own I started looking through the act at that 
time; this was several years ago. That comes into Mr 
Hoy’s question about the minimums too. She was only 
looking at $400 or $500 in unpaid wages, which she was 
able to recoup. Under this situation, maybe she wouldn’t 
have been able to. That’s the example I can think of. 

At my workplace, most people, because it’s a union- 
ized workplace, take the Employment Standards Act 
relatively for granted; this is a basic floor of rights that 
they start at and try to move up from, I suppose you 
could say. But in terms of knowledge of the act, to say, 
“This is how I appeal, and this is how I do this” — I 
mean, they’re doing well to understand their own collec- 
tive agreements in terms of the complications of arbitra- 
tion and all those kinds of things, let alone to have to 
look at another act. 

Mr Derwyn Shea (High Park-Swansea): Thank you, 
for the illustrations particularly. Certainly in terms of Ms 
F, it will be of some comfort for you to know that where 
an employer continues to violate standards under the act 
repeatedly, a one-year limitation period may apply. That’s 
of some comfort to Ms F. That deals with 82.34. 

There are a couple of questions I’d like to ask you, 
arising out of other comments you made. Should any 
classes of employees, in your opinion, be exempted from 
the Employment Standards Act? 

Mr Milne: Any classes of employees? 

Mr Shea: Should any groups of employees be 
exempted? Right now there are a number of exemptions. 
Should that continue or not, in your opinion? 

Mr Milne: I don’t have in front of me who is 
exempted and who is not. I didn’t know my presentation 
was leading that way. 

Mr Shea: Okay. In terms of the increasing activity of 
home work — for example, the city of Toronto recently 
did its studies that one in five are now working in homes. 
Do you advance the cause of extending the Employment 
Standards Act into the home setting? 

Mr Milne: Yes. 

Mr Shea: In terms of bankruptcies, in terms of what 
you and I might say were bad employers, the federal 
government has simply refused to come to grips with the 
Bankruptcy Act and how to give increasing comfort to 
employees and indeed to the province where there are 
outstanding costs. How do you think we might move in 
that direction, where some of these bad businesses might 
hide behind the Bankruptcy Act and then suddenly they 
emerge again after they’ve dealt with employees? How 
do you deal with that? 

Mr Milne: First of all, you’re right: The federal 
government has a responsibility at least to bump up the 
order of priority in terms of where the employee falls 
under a bankruptcy. I think there’s an obligation for them 
to move in that direction, at least to move them up the 
scale somewhat and not leave them where they are. I 
understand that’s a problem for collections, when a 
bankrupt employer says, “Listen, this is it,” and then you 
have a creditors’ meeting, and who is at the bottom of the 
priority list? The people who were trying to help this 
company make a profit, that’s who. Yes, I’d agree with 
you that they’ve got to move there. 


The Chair: Thank you. We appreciate you taking the 
time to make a presentation before us. That concludes our 
morning session. The committee stands recessed till 1 
o’clock. 

The committee recessed from 1153 to 1304. 


HOTEL EMPLOYEES RESTAURANT EMPLOYEES 
UNION, LOCAL 75 


The Chair: Our first group up this afternoon is the 
Hotel Employees Restaurant Employees Union, Local 75. 
Good afternoon. Everyone should have their brief. Just as 
a reminder, we have 15 minutes for you to divide as you 
see fit between presentation time and question and answer 
period. 

Ms Deborah Taylor-McCall: Good afternoon. My 
name is Deborah Taylor-McCall. I am a business rep and 
office manager for the Hotel Employees Restaurant 
Employees Union, Local 75, in Windsor. With me is Kai 
Lai, a business representative for Local 75. In the same 
representative capacity he also sits on the executive board 
of the Ontario Federation of Labour as vice-president. 

HERE Local 75 represents approximately 7,000 
members employed in the hospitality industry, exclusively 
in hotels, restaurants and cafeterias of all descriptions and 
sizes in the province of Ontario. 

The hospitality sector workforce occupies a niche in 
the service sector industry that has some broad character- 
istics. We are, by and large, an immigrant community; 
most workers are recent arrivals to Canada. A substantial 
percentage of the workforce is visible minorities. Most 
have a language of origin other than English and, due to 
the average compensation for this sector, many parents 
have to work at two jobs to cover basic expenses. The 
most significant characteristic within this demographic 
terrain is that our community of workers is among the 
lowest paid coupled with the longest hours of work in 
order to attain that level of pay. 

We at HERE anticipate that the greatest negative 
impact of Bill 49 will be among those workforces sharing 
some of the characteristics I’ ve just described. We predict 
with realistic alarm that the greatest fallout will happen 
over our demographic terrain. 

Mr Kai Lai: We therefore appear before this commit- 
tee with a great deal of trepidation over Bill 49. In our 
opinion, this bill has negative ramifications for all 
workers in our employment sector, be they unionized or 
non-unionized. We feel it is important for this committee 
to note that amendments to the current ESA are antici- 
pated to be negative for all workers in our sector. Conse- 
quently our remarks stem from the obvious concern over 
our membership but extend to the working conditions in 
the entire sector as a whole. 

In introducing the Bill 49 amendments on May 13 this 
year, the Minister of Labour claimed she was making 
housekeeping amendments to the Employment Standards 
Act. She described Bill 49 as “facilitating administration 
and enforcement by reducing ambiguity, simplifying 
definitions and streamlining procedures.” 

We in the Hotel Employees Restaurant Employees 
Union see it in a very different light. “Facilitating 
administration and enforcement by reducing ambiguity, 
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simplifying definitions and streamlining procedures” may 
be called housekeeping, but in our opinion the definition 
is a mere euphemism for radical restructuring of working 
conditions towards an unfair and unproductive level. This 
creates the equivalent effect of maintaining hotels for 
guests while creating hovels for workers. 

By lowering the floor of any part of the current ESA, 
the government places all those in the demographic 
terrain we have just described in a more precarious 
position than currently exists, be they union or non-union. 

The truth is that what was presented as minor technical 
amendments contains substantive changes. These changes 
clearly benefit employers and diminish access to fairness 
for workers, particularly the most vulnerable in the 
workforce, many of whom, incidentally, are unionized 
within HERE’s jurisdiction. 

The most preposterous assumption of this bill is that 
equality before the law necessarily means equality of 
resources to enforce that law. Legally the bill may 
provide for a process of apparent fairness, appeal and 
compensation. However, those workers in our demo- 
graphic terrain who may claim a violation do not have 
the resources to get back what was owed to them by the 
very employers who violated the act in the first place. 

I can safely say to the minister and to this committee 
that HERE exists in an industry where employers in some 
hotels and restaurants habitually cheat and exploit their 
workers by ignoring the ESA with relative impunity. Our 
frustration as a union is not with dismay that deadbeat 
bosses exist, but anger that there are insufficient resour- 
ces to bring them to light and to stop these tendencies. 
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I invite any member of this committee to go on a one- 
hour tour with our staff in downtown Toronto or Windsor 
and to be introduced to those employees in our sector 
who have on the one hand a reputable community 
presence but who simultaneously violate the current ESA 
with impunity. Amendments such as those envisioned by 
Bill 49 would only act to reinforce and perpetuate this 
type of behaviour. 

One of the most glaring provisions that would permit 
further erosion to workers’ rights while encouraging 
deadbeat behaviour is the cap on the maximum claim 
allowable under Bill 49. The maximum claim of $10,000 
would apply to amounts owing of back wages and other 
moneys such as vacation, severance and termination pay. 
The problem with implementing such a cap is that 
workers may be owed more than the $10,000. Those who 
have been deprived of wages for a lengthy period of time 
are the very employees who do not have the means to 
hire a lawyer and spend the time it would take to settle 
the case. In effect, this provision would encourage the 
worst employers to violate the most basic standards while 
at the same time compounding the problems for those 
workers with meagre resources. 

Bill 49 also gives the minister the right to set out a 
minimum amount for a claim through regulation. Workers 
who make a claim below the minimum, which is as yet 
unknown, will be denied the right to file a complaint or 
to have an investigation. Dependent upon the amount of 
this minimum, it could well have the effect of employers 


keeping their violations under the minimum in any six- 
month period and thereby avoiding any legal penalty. 

The other contribution to reinforcing substantial 
employer abuse in our sector is the limitation period of 
claims. The proposed amendments in Bill 49 significantly 
change a number of time periods in the act. The major 
change is that employees will be entitled to back pay for 
a period of only six months from the date the complaint 
was filed instead of the existing two-year period. 

This restriction on time will penalize vulnerable 
workers who often find it necessary to file a complaint 
after they have severed their employment relationship 
either by quitting or changing employers. This is a 
substantive restriction particularly for non-unionized 
workers who have been denied their statutory rights for 
a longer period of time and cannot afford a civil suit. 

Workers who fail to file within this new time limit will 
have to take their employer to court in order to seek 
redress. The burden of cost will also have to be borne by 
the employee in such circumstances, as the Ontario legal | 
aid plan has been scaled back and no longer covers most 
employment-related cases. 

Finally, specific to our unionized constituency, we 
want to clearly state our position on flexible standards 
now. Even though the minister stated that flexible 
standards will be reviewed only in the second phase of 
the government’s reassessment of the act, we want to go 
on record that anything less than the current ESA for any 
worker is undesirable. 

With regard to organized workers, the bill contains a 
fundamental change to Ontario labour law by permitting 
workplace parties to contract out important minimum 
standards. Bill 49 allows a collective agreement to 
override the legal minimum standards concerning sever- 
ance pay, overtime, public holidays, hours of work and 
vacation pay if the contract “confers greater rights...when 
those matters are assessed together.” 

Employers would be free to disregard the previous 
floor of rights and have the opportunity to attempt to 
trade off such provisions as overtime pay, public holi- 
days, vacation pay and severance pay in exchange for 
increased hours of work. How one is to weigh or measure 
whether or not a tradeoff of this kind confers greater 
rights is left unstated. This proposed amendment will 
allow employers to put more issues on the bargaining 
table which were formerly part of the floor of legislated 
rights and will make settlements more difficult. 

It will also enable employers to roll back long-estab- 
lished, fundamental entitlements such as hours of work, 
the minimum two weeks of vacation, severance pay and 
statutory holidays by comparing these take-aways to other 
unrelated benefits which together can be argued to exceed 
the minimum standards. 

We as a union also find irony in Bill 49 in that it 
contradicts this government’s commitment to 
competitiveness by shackling efficient and expeditious 
labour relations. Bill 49 would force both labour and 
management to extend the parameters of collective 
bargaining to include aspects of jurisprudence of employ- 
ment standards in negotiations. This will add sufficient 
burden to both parties that the very notion of competition 
and efficiency is contradicted. 
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On our tour of deadbeat bosses we can also lead you 
to the groans of human resources departments which are 
preparing to further stagger under the responsibility that 
the government will abrogate in implementing Bill 49. 
This responsibility will be foisted not only on workers, 
but on management as well through the negotiating 
process. 

In conclusion, to define Bill 49 as housekeeping is to 
attach an almost benign and avuncular quality to it. Bill 
49 in fact fragments a legislative structure that created an 
equitable floor of employment rights which was not only 
feasible but also socially and economically beneficial. 
Bill 49 erodes not only significant and essential nghts to 
workers; ironically, it also detracts from the efficiency of 
business. 

We at HERE are not averse to fair and thorough 
debate on the type of employment legislation that will 
best serve us into the next century. It is for this reason 
that we vehemently urge the minister to withdraw Bill 49 
and enter into respectful and meaningful discussion with 
representatives of both organized and non-organized 
labour. We submit that respectfully. Thank you. 

Mr Christopherson: Thank you very much for your 
presentation. I want to focus on your comments about the 
six-month filing period rather than the two years. This 
has become a point of real difference between evidence 
we’re hearing and what the government claims. The 
minister stated in her comments when we kicked off 
these hearings, “Filing a claim within six months will 
result in speedier resolution of complaints and allow 
employees to receive the money owed to them more 
quickly,” as if to suggest that this is somehow some big 
improvement for employees. 

Further, we had a representative of the chamber of 
commerce in Kitchener who said, “This will prevent an 
employee from sitting on his can and mulling it over,” as 
if somehow there’s a benefit to employees by way of 
process, some employer groups suggesting that employees 
are playing games with this. I note that you clearly state 
that many of the vulnerable workers have to wait because 
they find it necessary to file a complaint only after 
they’ve severed their employment relationship. The stats 
show that indeed 90% of the claims are made after a 
worker leaves a workplace situation. Would you please 
expand on what your members face and why they’re 
afraid to file while they’re still working at that place of 
employment? 

Mr Lai: I’ll try to make it brief and I’ll give two 
answers to that question, one dealing with non-unionized 
employees and one with unionized employees. Let me 
start with unionized employees. The issue of any kind of 
legal claim, be it through grievance, as we seem to be 
heading towards, or through the courts, is that it takes a 
substantial amount of time and monetary investment, not 
to mention the fact that most workers in what I describe 
as our demographic terrain find this entire process to be 
a terrifying one. For these people to seek legal aid, to go 
through the entire process and to face only a six-month 
period where their claims would be valid is something 
that would deter almost everybody I personally have 
come across in what I call our demographic terrain. 
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Mr Tascona: | just want to point out a couple of areas 
in the bill you haven’t touched on. For ongoing violations 
the time limit is one year. Also, the $10,000 cap does not 
apply where there’s reinstatement involved under the act 
for violations of pregnancy leave and Sunday work laws. 

One area that I want to touch on with you is that it is 
quite standard in collective agreements for unions to 
insert provisions with respect to human rights. What they 
do at that time is have the grievance procedure to ensure 
the employer follows the human rights process. I imagine 
you’re familiar with that. Unions have willingly taken on 
the responsibility to ensure the human nghts and protec- 
tion of their workers, so why wouldn’t it be proper for 
the unions to take the role under the Employment Stan- 
dards Act when they do it for human nghts? 

Mr Lai: I like that question because I’d like to serve 
as devil’s advocate and answer it from the point of view 
of an employer. When employers sit across from me at 
negotiations or arbitrations or mediations, one of the 
issues that is as large for them as it is for the union is the 
backbreaking and time-consuming work they get caught 
up dealing with as far as legislation, contracts and so 
forth are concerned. The clear opinion they express is, “I 
wish we didn’t have to do this.” While unions would not 
say, “We don’t want to deal with this at all,” I think that 
from a business point of view it would be preferred if the 
entire process were speedier. What heads of human 
resources departments are telling me is what I put 
forward in this brief: They are just very afraid that added 
to their responsibilities of running an organization will be 
this entire caseload that is now being covered under the 
ESA. 

Mr Tascona: They have to comply with the laws 
anyway. 

Mr Hoy: Thank you for your presentation. I want to 
ask some questions that relate to wages your employees 
actually receive. Would it be fair to say that many of the 
waiters and waitresses you represent, or non-unionized 
waiters and waitresses, would make minimum wage, or 
some slightly above that figure? 

Mr Lai: Yes, it would be fair to say that. 

Mr Hoy: Does it occur that tipping to the waiter or 
waitress can be shared with the employer? 

Mr Lai: That’s a huge question I’ve gone through a 
lot in negotiation, and I don’t think I could give it a clear 
answer here, just because of time constraints. Let me just 
say that the Employment Standards Act deals with 
minimum amounts of compensation, and it is looking 
strictly at this that we view with great alarm changes to 
the act. I’ll just conclude by saying that the percentage of 
people who work in our union who exist with gratuities 
as part of their compensation is about 10% of our 
workforce. 

Mr Hoy: My line of questioning is such that there are 
people who believe that waiters and waitresses make 
large amounts of money based on tips; therefore, the 
minimum wage is something that doesn’t have to be 
discussed very often. But of course they pay income tax 
on those tips, so I think the assumption that the minimum 
wage floor is not required because of the large amounts 
of money they’re making in tips is not relevant to the 
conversation about the minimum wage standard. Correct? 
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Mr Lai: Here’s a very quick answer to that, sir: If you 
ask me whether I’m in support of the business practices 
of the Screaming Tale restaurant, I’ll just say that we 
clearly are not. 
The Chair: Thank you very much for taking the time 
to make a presentation before us here today. 


BUSINESS AND PROFESSIONAL WOMEN’S 
CLUBS OF ONTARIO 


The Chair: Which takes us to our next group, the 
Business and Professional Women’s Clubs of Ontario. 
Good afternoon. 

Ms Robin Dragich: Good afternoon. My name is 
Robin Dragich and I am representing the Business and 
Professional Women’s Clubs of Ontario today. The 
Business and Professional Women’s Clubs of Ontario is 
a non-sectarian, non-partisan, non-profit organization 
which promotes the interests of working women, fairness 
in the workplace and the removal of discriminatory 
practices and barriers that prevent women from achieving 
their potential in the workplace. It operates within the 
Canadian Federation of Business and Professional 
Women’s Clubs towards the improvement of the status of 
women in all phases of society, especially in business, the 
professions and industry. 

Changes that are being proposed under the Employ- 
ment Standards Act will have long-range ramifications for 
working individuals in the province of Ontario, something 
that is of great concern to our members. Decreasing the 
amount of time allowed for filing a complaint, capping 
award settlements, forcing employees to make a decision 
on whether to file a grievance or bring a civil action to 
court, and bringing in outside collection agencies put 
vulnerable workers in a position of not reporting 
employers who take advantage of their employees. 

The Employment Standards Act sets minimum stan- 
dards to protect employees and sets down the ground 
rules concerning minimum wage, vacation pay, overtime 
pay, equal pay for equal work, hours of work, pregnancy 
and parental leave, and notice of job loss. Employees 
who are the most vulnerable are in workplaces where 
there is no protection of a union and are least able to file 
a formal complaint without the fear of some reprisal. 

Government should be willing to enforce the laws it 
sets in place without bargaining with outside agencies of 
contract. 

Limitation period changes are major to us. Limiting the 
amount of time that an employee has to bring a grievance 
against an employer puts the employee in a very tenuous 
position if he or she is dependent on the job. This goes 
to a question that was asked earlier. If you are in a job 
with a bad boss who is violating the law, it could mean 
reprisal during their period of employment. 

Routine inspections a few years earlier revealed that 
94% of employers were found to be in violation of some 
portion of the Employment Standards Act in their posi- 
tions. With the elimination of 33 possible positions in the 
department, and 12 next year, the caseloads for those 
remaining would certainly restrict the ability of inspectors 
to pursue investigations that are a result of complaints 
filed and do away with routine inspections for those 
employers who had previously contravened the law. 


Another area of concern is the capping of claims. Even 
though the number of claims exceeding $10,000 may 
only be minimal, the fact that awards do exceed this limit 
should make the ministry attentive to the fact that 
employees’ rights are being violated. Any amount legally 
owed should be paid in full if the employer is found to 
be in contravention of the law. 

The Ministry of Labour’s own statistics have found 
that fewer than half of the claims made are collected. We 
need more officers collecting claims to protect the rights 
of workers. 

The collector of the order is now allowed the discre- 
tion of collecting up to 75% of the claim if both parties 
so agree. This gives some opportunity for bargaining, 
which could be detrimental to the employee. This section 
is appalling, and we are quite disturbed that the minister 
would even allow this section to be included to give any 
further bargaining powers to employers to take away 
what is rightfully owed to any employee, especially for 
those most vulnerable in the system, who would be 
willing to look at this as an option to get their money 
even quicker if they were in dire need. Not only does the 
worker have to go through a long process already to 
receive their money, but then they have their rights 
further eroded by allowing this to happen. To ensure that 
cases are completed in a timely manner, we feel that the 
ministry should have complete control of the process 
from start to finish. 

By upholding law and order, one of the positions taken 
in the election platform of this government, everyone 
benefits. For those who break the law through misuse of 
trust in employer-employee relations, only a swift justice 
administered by the Ministry of Labour’s own people can 
protect those most vulnerable in our society, to collect 
what is duly owed them for the work that they performed 
outright and without further negotiation. 

I would also draw your attention to the resolutions of 
the Business and Professional Women’s Clubs of Ontario, 
which have included a wide range of resolutions that 
have been brought forward to the attention of various 
governments over the last few years. 

This is a summary of my brief. I would take any 
questions now. I would like to apologize. Susan 
Lescinsky was called out of town, so I’m hoping that I 
will be able to answer your questions; if not, we can 
submit the answers in writing at a later time. 
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Mrs Barbara Fisher (Bruce): Thank you for coming 
today and presenting your concerns to our committee. I 
do have a question, however. I see that in your brief you 
say that 82% of single-parent families are actually led by 
women. While we were in Toronto, we were presented 
with a case of an employee who was in an unorganized 
labour situation, telemarketing was her profession, and 
she made a very strong plea to us on the basis of some- 
thing I’m going to explain to you and then ask you for an 
opinion on. 

She had been employed. Her employer owed her over 
180 hours, a single mom of three. Government has had 
the opportunity for the past year and a half to act on her 
behalf and has not been successful in doing so. I don’t 
want to get into the partisanship of the fact that some 
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people have laid off employees in that ministry in the 
past and some are doing it again today. Her plea to us, in 
all sincerity, was that there has to be a better way of 
collection and it needs to be done faster. “I can’t wait 
two years,” is what she, almost crying, said to us, so I’m 
not so sure that the six-month appeal process to get it on 
the table for somebody in such need is wrong. 

However, I will ask this question. In her desperation at 
the end, she said to me: “Please just help me. I need my 
money.” She was not at all averse to private collection, 
given that government hasn’t been able to do a good job 
for her in the past. Could you please explain to me why 
you might be averse to that? 

Ms Dragich: We believe that the government should 
be doing a good job at that. These are the minimum 
standards that are set out by government, through Bill 49, 
the Employment Standards Act. They should be able to 
do a good job. I believe that it’s the minimum that has 


_ been proposed, that’s been put forward. They should have 


officers of the department that can be as efficient as 


_ private agencies. To us, government workers should be as 
efficient as private workers. The rhetoric that we hear 
outside that private business can do better than govern- 


ment, we believe that government should be doing as 


- well as private business. 


Mrs Fisher: But we know that 25 cents on the dollar 
isn’t good enough. All three governments, everybody is 


guilty; all of us are guilty of not being able to do it. 
_ Given that history, why are we now to think that this 


hypothetically is going to correct? It’s not going to. We 
had collection agencies; they weren’t doing it. We’ ve had 
the opportunity, through all levels of government, to 


_ make the case and repair the situation. 


I personally believe, for whatever it’s worth, that we 


- ought to give this a try and maybe not be so critical of 


the fact of whether it’s private or government; that’s not 


_ the issue. Collection is the issue. The person is entitled to 


100% of what’s owed, and we’re going to make an effort 
to try to make that change, to be better than 25 cents on 


_ the dollar. 


Mr Hoy: Thank you for your presentation today. I 


_ noted in your remarks the eliminating of 45 inspectors. I 
_ agree with you that it seems to fly in the face of 


enhanced enforcement and collections. I would let you 
know that the budget was cut by 26% as well. 

Our job as legislators is to listen to people and to 
observe. You mentioned pay equity at the end of your 


_ presentation as one of the issues outstanding beyond Bill 
49. I walk to the Legislature each day and I pass a 
_ number of coin-operated news-stands where newspapers 
_ are sold, a number of different publications. I have never 
_ geen anyone stop and buy a paper. However, there was a 
_ headline where the government was thinking of changing 
| the pay equity law as it applied most pronounced to 
- women. People were stopping and looking at the head- 
_ line. It told me right away — I didn’t need to know this 
_ by their stopping there — but in the hustle and bustle of 


people getting to the subway station, getting to their 


_ workplace, they were stopping and reading that headline, 
and it signalled to me that this was going to be a big 
_ issue. The government is wading into quality-of-life 
_ standards in a way that we haven’t seen before in this 


province. I appreciate your submission today and I thank 
you for being here. 

Mr Christopherson: Thank you very much for the 
presentation — two presentations in a row that profiled 
in a priority way the limitation period and the fact that 
you can no longer claim beyond six months. If you heard 
the previous presenters, they represent mainly visible 
minorities, new Canadians, people whose first language 
is not English. You represent women and their interests 
in our society and you state in here, “Individuals who are 
stuck in a job with a bad boss with nowhere to move 
would less likely bring a grievance against a boss who is 
violating the law, if it means any sort of reprisal during 
their period of employment.” 

We know that over 90% of all claims are filed after 
that worker leaves that place of employment. The govern- 
ment just doesn’t seem to get it. We need to emphasize 
over and over, and I’d like you to expand on it: What are 
the circumstances vulnerable workers — women, visible 
minorities, no union — are facing when they are having 
their rights abused? What are the circumstances? Why 
don’t they claim right away? Why do 90% wait until 
after they have left the employment of that particular 
workplace? Why do you think that is? 

Ms Dragich: We would concur with the previous 
presenters that it is fear. It is sometimes lack of knowl- 
edge as to how the system would work. It is desperation: 
They need the employment. They cannot jeopardize in 
any way, without someone to support them, such as a 
union, such as an Ombudsman of some type for this 
area — they feel that they need to go to another job and 
be secure in that job before they make a claim against an 
employer because they cannot afford in any way to be 
out of work, to not have that income coming in. Those 
people we are talking about are most vulnerable, are 
working in the positions where the Employment Stan- 
dards Act is most relevant. Many companies present and 
offer more than the Employment Standards Act. But in 
those positions where the Employment Standards Act is 
the minimum a worker is getting, they are afraid to lose 
their job, so they wait until they leave their position and 
are secure again to file a claim. 

Mr Christopherson: Fear and desperation are the key 
issues. 

Ms Dragich: We believe that. 

The Chair: Thank you very much for taking the time 
to appear before us today. 


UNITED INJURED WORKERS’ 
GROUP — WINDSOR 


The Chair: That takes us now to the United Injured 
Workers Group — Windsor. 

Ms Eunice Lucas: “You know, when I was growing 
up my mom told me if I went to work and worked real 
hard, I would be able to get a job, support my family” — 

The Chair: Excuse me. Could you sit at the micro- 
phone so that Hansard can record it? 

Ms Lucas: I am, sir. Give me time, please. I didn’t 
know we had a protocol, because people over here are 
talking, reading newspapers, getting up and walking 
around. 
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The Chair: They are not speaking into the micro- 
phone. 

Ms Lucas: I’m going by protocol, sir. 

The Chair: Please sit and speak into the microphone. 

Ms Lucas: This is the way I’m presenting my thing. 

The Chair: Ma’am, your words won’t be recorded for 
everyone to read. 

Ms Lucas: That’s fine. 

The Chair: You don’t want the public to hear what 
you have to say? 

Ms Lucas: Can you hear me? My public can hear me. 

“T watched my dad all the time I was growing up. He 
worked real hard, sometimes between 12 and 14 hours a 
day, to provide for my mom and my brothers and my 
sisters. We always had food in our tummies, a roof over 
our heads, and when dad got a bonus we got new clothes 
and store-boughten pizza. 

“I went to a school called a trade school because I’m 
not real good in arithmetic and spelling. At this trade 
school they taught me how to build houses, and it felt 
good to pick up a hammer and make my hammer sing. It 
sang when I built houses and I put roofs up and I helped 
protect people from the cold and the weather. 

“In school I met my Bertha. She is the most beautiful 
thing I ever saw, and we planned to get married. I got a 
job with my boss putting shingles on roofs. My boss told 
me I should be able to do about 40 bundles a day and he 
would pay me $4 a bundle to do it. But remembering 
what my mom taught me, that if I worked real hard my 
boss would pay me a nice day’s pay, I worked real hard 
and I got up to making SO bundles a day. He was so 
proud of me he said, ‘Henry, I’m going to give you $5 a 
bundle because you are such a good worker.’ Wow, my 
mom was right. She told me that if I worked real hard 
my boss would appreciate me and I would get a good 
paycheque. 
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“Then I got my paycheque. The end of the month 
came around, my paycheque; it just didn’t seem right. 
The numbers just didn’t seem right, not knowing arithme- 
tic and all that, but my Bertha, she’s so smart she made 
me write down all the bundles I had done every single 
day. So I took my paycheque home, gave it to Bertha and 
she figured my boss only paid me half of what he owed 
me. 

“So I took my paycheque back to my boss and he said, 
‘Well, I can’t pay you until the people who own the 
houses that you shingled pay me.’ I’ve got to tell you I 
didn’t go to work to risk anything. I went to work to 
work for my boss. He was the one who wanted to take 
the risk. He was the risk-taker, what my Bertha calls the 
entrepreneur. I’m just a labourer. I didn’t want to get 
hurt, so I kept working. But now it’s been six months, 
and I still haven’t seen the rest of the money that my 
boss owes me. Bertha says now it’s up to $12,000. 

“And you know what else my mom’s taught me? That 
I’m supposed to pay attention when people talk to me; 
I’m not supposed to look away and gab with somebody 
else. I’m supposed to pay attention and really look like 
I’m honestly wanting to know what the person is saying. 
My Bertha tells me that I have to go to the labour board. 
I’m really scared, because what if my boss finds out and 


he gets mad and then I get fired then I don’t have a job 
to go to at all?” 

I am Bertha, the wife of a man whose ethics are 
impeccable when it comes to work. My husband is very 
confused right now. He feels that his boss has betrayed 
him. My husband gets up, rain or shine, goes to work, 
sometimes not even coming home until dusk. He is 
exhausted. He never misses a day’s work. He is honest to 
a T and yet his boss doesn’t pay him. 

Henry and I decided I should take his work records to 
the labour board and see what his rights are. The lady 
behind the counter said that it’s not right, what his boss 
is doing, but Henry can only sue for a maximum of 
$10,000. Some guy by the name of Mr Mike Harris says 
so. The lady also said we have to pay a lawyer to get 
what is rightfully ours. A lawyer charges $200 an hour, 
and with what Henry brings home we can’t afford a 
lawyer for that kind of money. It just doesn’t seem right 
that we have to sue the boss for what is rightfully ours. 

There are three links in the chain that built our coun- 
try: the worker like Henry, employers and politicians like 
Henry’s boss, and finally the provinces joining together 
in Confederation to form a union that we call Canada. 
There is something wrong with one of the links in this 
chain, and I am sure it’s evident which one is defective. 

Please raise as much opposition as you can to the 
changes of Bill 49. Say no to Harris’s slash and burn and 
cuts to the working person. I thank you very much. 

The Chair: Thank you for your presentation. 

We move to the Sheet Metal Workers and Roofers, 
Local 235. Oh, forgive me. Apparently it was not faxed 
to the clerk prior to preparing the agenda. 


CANADIAN UNION OF POSTAL WORKERS 


The Chair: Ms Carroll will be presenting instead on 
behalf of the Canadian Union of Postal Workers. Good 
afternoon. Again, 15 minutes are yours to divide as you 
see fit between presentation or questions and answers. 

Ms Cathy Carroll: The Canadian Union of Postal 
Workers is a national union with a majority of our 
members falling under the federal guidelines and jurisdic- 
tions. However, we represent cleaners in the post office 
as well as, until recently, a small group of cleaners in the 
disaster area out of Windsor. 

The previously noted groups plus other workers in 
delivery and communications-related fields maybe 
responded to provincial law and regulations. Each 
successful organizing campaign such as the post office 
cleaners brings a new group of members under that 
provincial legislation. 

When the Honourable Elizabeth Witmer introduced 
changes to the Employment Standards Act, we, like many 
other unions in the province, reacted by scrutinizing what 
was being described as “minor and technical house- 
keeping alterations.” 

We have no faith or trust in the present government in 
that what they propose will benefit the workers in 
Ontario. Indeed, after reviewing what was tabled, we see 
that the end result, after the dust has settled, would be an 
eventual deterioration of all Ontario workers’ standards 
of living. 
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Though the majority of postal workers are federal, we 
live, we eat, we breathe and we buy in the province of 
Ontario. As well, many of our members have spouses and 
children who work in Ontario and fall under the provin- 
cial standards. If you look at the Canadian statistics, you 
will see that the majority of family units have at least two 
incomes. What affects our families affects us. If they 
suffer, we suffer. If they are stressed, we are stressed. If 
we are stressed, that’s when productivity suffers, and if 
productivity suffers, our employers get angry. With over 
20,000 postal workers in the province of Ontario, which 
is one third of our total workforce throughout Canada, I 
believe Canada Post Corp should be worried as well. 

On behalf of my members and their families, the 
Canadian Union of Postal Workers is opposed to Bill 49. 
These changes benefit only those individuals who have 
money and the cheats of this province. Much of our 
vocabulary is peppered with corporate terms such as 
“contracting out,” “outsourcing,” “downsizing,” “fiscal 
responsibility,” “business plans” and “tax breaks.” I can 
see adding to this “legislative boss cheats.” 

I had planned to bring some members or their spouses 
to relate their own experiences, but they could not be 
here. Some are too busy trying to survive the 1990s 
pressure with their families and they’re working at least 
two part-time jobs, because a lot of our workforce is part- 
time and they must supplement that income. However, 
what they’ve told me is that they are calling the “bad 
boss hotline” that has been set up by the Ontario Feder- 
ation of Labour and are encouraging others and their 
family members to do the same. 

The next portion of my brief will note our views on 
some of the key amendments. To be blunt, we are in total 
agreement with the Ontario Federation of Labour’s 
position on Bill 49. Members of my local have fully 
_ participated in the calls for action by the Ontario Feder- 
ation of Labour and will continue to do so. The attacks 
_ by the Ontario government on people, while at the same 
time promising sweet tax breaks, have allowed us to 
- mobilize our membership more than ever before. 

I’d like to talk about the flexible standards in section 
3, subsection 4(2) of the act. 

Prior to Bill 49, there were basic rights guaranteed in 
Ontario similar to the rights set under the Canadian 
Labour Code. Contractual language could not erode the 
minimum standards as set out by the law. 

Prior to these housekeeping proposals, any negotiations 
that took place had a level playing field, which has 
_ produced a province with a higher standard of living than 
in others. Allowing collective language to supersede the 
basic standards in areas like hours of work, severance 
_ pay, overtime and vacation pay when a contract confers 
greater rights when those matters are assessed together 
disturbs any worker’s level playing field and upsets the 
balance between employers and unions, giving more 
power to the employers in this province. 

Combine the push for tradeoffs with the legalized use 
of scabs that was passed by this government, who are the 
- underemployed, and we will end up at the end of this 
government’s political mandate eroding the current 
minimum protection. Employers in the past have success- 
fully used threats such as plant closures to achieve 


rollbacks. If there were no minimum nights, workers 
would be forced to either accept longer hours of work or 
less time off to keep a job. With unemployment high, 
more part-time than full-time jobs, cuts in unemployment 
benefits and welfare, combined with stricter rules, places 
substantial pressure on a worker to keep the job as it is 
rather than take a chance fighting the injustice. The 
government is offering no protection for workers. 

Prior to the NDP government’s changes to the labour 
standards, cleaners were not covered by successor rights. 
This allowed one company at that time to drag out 
negotiations until the eve of the expiration of a contract 
with Canada Post. What is the purpose of signing a 
collective agreement with a union if it becomes meaning- 
less within hours of the ink drying? Where is the protec- 
tion to the employees? This was our past experience with 
at least one bad employer. 
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Prior to signing this collective agreement, the cleaning 
contractor would demand that the employees provide the 
names and social insurance numbers of dependants and/or 
spouses so that the moneys earned for overtime work 
performed could be paid at straight time rates. This is 
how this contractor avoided the law and the standards at 
that time. Watering down minimum standards will allow 
employers to legally do what they attempted to illegally 
do in the past. 

The Canadian Union of Postal Workers sees flexible 
standards increasing labour disputes. Our cleaners, who 
are the lowest-paid workers at the post office, may never 
see their standard of living improve, and due to the 
elimination of successor rights, they could even see their 
jobs end or disappear. 

Presently, unionized workers have access to the 
investigative and enforcement powers of the Ministry of 
Labour. The process has proven to be inexpensive and 
relatively expeditious for unionized workers, their unions 
and employers. By eliminating this avenue for unionized 
workers, it will place a burden on the grievance pro- 
cedure. Under Bill 49, the Ontario government would 
successfully transfer costs to unions and their employer 
for enforcement. 

In addition, we can see a backlog of cases developing 
that will prolong the length of time before one of our 
cleaners could achieve a settlement. The Canadian Union 
of Postal Workers knows what grievance logjams are 
from our bitter experience. At one time we had 180,000 
grievances backlogged awaiting arbitration. People waited 
seven to 10 years for their grievances to be heard. 
Employers said to them, “If you don’t like ite Srieve 167 
because they knew it would take a long time before it 
would ever be answered. But we have also been success- 
ful in arbitration to the tune of millions and millions of 
dollars. Our Scarborough local has successfully won 
between $10 million and $15 million in moneys for our 
temporary casual workers. 

The cost, though, for our union is very high. Approxi- 
mately $3 million annually is budgeted for arbitration 
costs. Our union is prepared for this potential finance; 
however, smaller unions or bargaining groups will not be. 
We see these amendments as aimed at starving small 
unions into submission while encouraging members of 
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others to take their union to the Ontario Labour Relations 
Board with complaints of fair representation. 

Any employer who believes they will escape their 
share is banking on fools’ gold. Unions will be forced to 
bargain for more to offset the members’ legal costs. 
Strikes will be lengthy and vicious. 

Under the enforcement for the unorganized, sections 64 
and 65 of the act: If these sections pass, we foresee the 
responsibility for enforcement of minimum standards for 
non-unionized workers from the Ministry of Labour to 
the courts by way of the “other means” provision. 

Also, the amount that is recoverable is capped at 
$10,000, whereas currently there is no arbitrary limit. 

Plus, if an employee chooses one avenue, such as to 
claim for severance payments to the Ministry of Labour, 
then Bill 49 restricts that employee from bringing a civil 
action for payment in lieu of wrongful dismissal for 
additional compensation. What these proposals will mean 
is that a worker who wants to file a complaint will have 
two weeks to decide to choose between taking the chance 
in the civil courts or to proceed under the regulations of 
the act. 

The government, if these changes pass, will have 
shifted responsibility to enforce laws from itself to the 
workers, who will have to decide between door number 
one — the court — or door number two — the act. If the 
worker chooses door number one, will they be entitled to 
legal aid to assist them in any legal costs, when the 
government is currently gutting the legal aid system? 
With cuts to legal aid, we doubt many workers will be 
able to utilize their services. 

In addition, section 64.4 contains restrictive language 
such that once a civil action is started, employers are 
given the bonus of not paying wages out. From our 
experience with employers such as Canada Post, we can 
see them banking the money, collecting the interest or 
counting it as a possible future liability. How does the 
worker gain from this? Bill 49 punishes the employees, 
not the employer, for the employer’s abuse. 

On the ceiling on claims: The arbitrary maximum 
claim of $10,000 seems to apply to amounts owing of 
back wages and other moneys such as vacation, severance 
or termination pay, while the bill, though, notes that 
violations of pregnancy and parental leave provisions and 
unlawful reprisals are excluded. Those benefits are 
insignificant compared to the amounts that other workers 
will lose with a cap in place. Severance pay owed to a 
20-year employee for a plant closure adds up to more 
than $10,000. Arbitrary maximum or minimum claims 
will encourage employers to bank potential losses or just 
avoid any payments due under any contract. 

Private collectors: Bill 49 recommends that private 
collectors be used in lieu of having the labour employ- 
ment practices branch do its job of collecting the assessed 
amounts owed and enforcing the standards. Once again, 
the Ontario government is shifting the burden of govern- 
ing to the private sector and attaching a collection fee on 
top of it. Victims get to pay for trying to obtain what is 
legally owed to them. This is morally reprehensible. How 
can you expect workers such as postal cleaners to afford 
trying to collect what is rightfully owed to them, or are 
you advocating that people work for free, as in the case 


of the Screaming Tale where the employees were work- 
ing for tips alone? 

In conclusion, our brief may lack for examples of 
victims; however, the Canadian Union of Postal Workers 
are concerned. What you propose in Bill 49 will impede 
our negotiations with our cleaners. The Canadian Union 
of Postal Workers has a reputation for militancy. Why 
force us to deploy what has always been considered a last 
resort, a strike? 

We are also concerned that the Ontario government 
will set a precedent, not only for other provinces but for 
the federal government as well. For example, we were 
informed that the Chrétien government had a draft of 
anti-scab legislation prepared, which was shelved in the 
dead letter office when the Ontario Conservatives 
repealed the NDP’s anti-scab legislation. You don’t think 
that the federal government looks to the province of 
Ontario for similar types of legislation? 

Whether we are federal workers or not, the Canadian 
Union of Postal Workers members work in the province 
of Ontario. Members of our families and our friends work 
under provincial regulations and laws. If you deny my 
family the right to minimum standards and justice, you’re 
interfering with my happiness and my living standards. 

We see no benefits under the proposals of Bill 49. 
What we foresee if they pass is the organized workers 
and their unions being forced into longer, more violent 
and bitter strikes. The employers of the unionized sectors 
will see increased costs rather than savings. Canada Post 
Corp, for example, has spent millions of dollars in our 
past labour disputes, and we are still here. 

The most vulnerable, the unorganized, the underem- 
ployed will never enjoy a better standard of living, which 
will in turn affect the buying power of the average 
Ontario citizen. If we do not purchase goods or services, 
then businesses will lose. Look at the past, the labour 
strike, the working conditions and the living standards. 
Our youth’s morale is low now. With no government 
protection, they face a bleak working life. Thank you. 

The Chair: Thank you, Ms Carroll. I didn’t want to 
cut you off, but we’ve gone over the 15 minutes, so there 
won’t be an opportunity for questions, but thank you for 
making your presentation today. 


1400 


UNITED AUTO WORKERS, LOCAL 251 


The Chair: The next group up is the United Auto 
Workers, Local 251. Good afternoon. Again, we have 15 
minutes for you to divide as you see fit between presenta- 
tion, or question and answer period. 

Mr Jim Lee: As president of UAW Local 251, I 
appreciate the opportunity of being able to speak with the 
standing committee on Bill 49. The membership | 
represent is over 4,000 members, ranging from work- 
places where there are as many as 500 workers to places 
of 50 workers and those of 10. Our local extends from 
the Windsor area to the Toronto area, with the majority 
in Kent county. 

With the way the draft is set, there are definite areas of 
disagreement, but there is one clear positive improve- 
ment. A parental or pregnancy leave will now be deemed 
to be included in the calculation of length of employ- 
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ment, length of service or seniority for determining 
entitlement under a contract of employment, which is 
defined to include a collective agreement. This provision, 
if passed, will essentially bring a legislative end to the 
practice of some employers prorating employment 
benefits which depend on a calculation of service, for 
example, length of vacation. 

A disagreed area is recovery reduction from $5,000 to 
$2,000, by the wage protection program, of an employee. 
Workers hopefully have and will make increases in wages 
and benefits, not decreases. Changes in law should be 
made for the long-term effects and not just short-term. 

Unionized employees will not be allowed to file 
complaints with the Ministry of Labour, though they must 
file a grievance for wages, vacation pay, termination pay 
and severance pay. The reality is that a six-month time 
period, reduced from the previous two years, for filing 
claims does not make common sense. This includes filing 
the grievance. Then there are grievance meetings, with 
responses to be done, if not resolved, to file either with 
the Ontario Labour Relations Board for an arbitrator or 
an arbitrator directly, depending on the agreement. Then 
there is the scheduling of arbitration hearings and also the 
response time on the award. 

It does not make common sense to tie up the union’s, 
the employer’s or the arbitrator’s time in arbitration, not 
to mention the cost. It makes sense to have the employ- 
ment standards officer police these standards for all, not 
just the people without collective agreements. Then it 
gives the employer and the union the necessary time to 
continue and make the workplace viable, growing with 
job creation and profit-making for both parties. 

With the announcement of the Honourable Mrs Witmer 
on Monday, August 19, 1996, of the workplace parties on 
flexibility to the standards, it really scares me that there 


_ would not be a standard to go from and that the pressure 


to negotiate below the standard in some areas will then 
be great, especially with hours of work. Then there is the 
area, if you negotiate above and below the standards, 


_ whether or not it meets the requirement of the act. 


It is my opinion that these changed areas are dangerous 


for the workers in this province and should not be 


allowed. We should work from a standard. Yes, we are 
entering into the 21st century, and there is a common 
goal for the parties: that you will be making the laws 
which will affect, not just a few, but every worker and 


_ business in this province. 


This concludes my views on Bill 49. If there are any 


- questions, I would be glad to answer them. 


The Chair: That leaves us two and a half minutes per 
caucus for questions. We’ll commence with the govern- 


_ ment side. 


Mr Baird: Pleased to have you here, particularly as 


- one of the only UAW locals in Ontario. 


Could you tell me what your experience would be with 


_ Tespect to violations under the Employment Standards Act 
/ now? How many would your union deal with in a year, 


let’s say, and what has been your experience with the 


_ time frames and what not involved in terms of the admin- 


istration of the current act? 
Mr Lee: As for the numbers, I couldn’t really tell you, 


_ because I don’t have those stats with me, but we have 


had some violations. Normally, when they do violate, if 
there is a good reasoning, then we can work things out. 
With six months, it doesn’t give us time. Normally, when 
you have, say, hours-of-work problems, that can hope- 
fully be worked out within. But if you’re talking about 
pay, severance pay or that, normally what happens is that 
the business is in trouble; it gives us some time to work 
with that business. We don’t have to clobber down on 
business, but if it is going broke, then fine, we make the 
necessary arrangements. But if there is some time in 
there, you give the opportunity to a business. You don’t 
send a business down the tubes. That’s what we’re 
looking at. 

Mr Baird: That’s one of the premises of the bill, to 
provide more responsibility to the workplace parties. I 
mean, you folks are the ones there every day — 

Mr Lee: But you can’t do it within six months. If 
you’ve got problems in a workplace — and we have that 
right now, where you might have some problems. With 
the business you’re doing, you’re doing business on a 
global scale. You can’t remedy things overnight. Things 
have to be worked out. There may be some other changes 
that may have to happen — new techniques that must be 
brought in, in order to make our people viable in a 
workplace. It takes time. You can’t do it with a very 
short time. 

Mr Baird: If you had more time, though, do you think 
you could do a better job yourself? If it was more than 
six months, for example, do you think you, as the 
bargaining agent representing the employees, could have 
a better way of dealing with the issue informally, and 
then formally with the employers that your local works 
with? 

Mr Lee: Normally, yes, but I'll tell you, the six 
months is a killer. 

Mr Baird: That six months is just to file a claim; it’s 
not necessarily to resolve it within six months. 

Mr Lee: Ah, but you have to have things in. If you 
don’t have the things in process, then it’s out. 

Mr Baird: Thanks very much. I really appreciate it. 

Mr Christopherson: Thank you very much, Jim, for 
your presentation. Although the government has tempor- 
arily deferred the issue of the flexible standards and 
contracting out minimum rights, I think it’s important that 
we comment on them as we go through these hearings, 
because they haven’t said they’re dead; they’ve just said 
they’ve delayed them for a bit. You mention in your 
brief, “It really scares me that there would not be a 
standard to go from, and that the pressure to negotiate 
below the standard in some areas will then become great, 
especially with the hours of work.” 

We’ve had other presentations where they’ve talked 
about the fact that with scabs now being legal again, with 
the kind of concessionary bargaining that’s taking place, 
we’re not seeing the traditional kind of takeaways on the 
table. With this kind of law, we could see major, major 
rights negotiated away out of desperation, particularly 
smaller unions, isolated local unions, maybe even weaker 
unions that just don’t have the strength to withstand a 
long strike with scabs. Is that consistent with your 
thinking in terms of what could happen in the Windsor 
area and the kind of things you see here? 
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Mr Lee: Yes. The thing is, if you put a lot of these 
things on the table — you’re naturally going to go for 
wages and things like that. What we’re looking for is 
security for both parties. If the company’s not making 
money, the employees aren’t going to make any money. 
That’s being honest about it. If there are some avenues to 
what can be worked on if there are no standards set, then 
you’re going to look below. It’s going to be detrimental 
to the workers. That’s where you’re coming into injuries 
and everything else. Even the home life of our workers, 
when they’re going to have to spend six and seven days 
a week at a workplace and not be able to see their 
families — there’s going to be a split-up of whole 
communities. It’s agreement with what you’re saying. 

Mr Christopherson: You mention in here that you’re 
especially concerned about hours of work, and we’re 
hearing that more and more, and the amount of pressure. 
Are you seeing that kind of pressure from corporations? 
Again, without the minimum standard in there, is there a 
real chance that we’re going to see the quality of life for 
workers truly fall because of the kind of hours they could 
be forced to work if there’s not a minimum standard in 
law? 

Mr Lee: That is true. I’m seeing it in some of the 
companies, where they would prefer to have the workers 
there work more hours and tire the people out. I haven’t 
got stats on it and I haven’t got any proof, but I know 
that a lot of people have worked long hours and continue 
to work long hours. They’re getting killed on the high- 
ways going home. That’s what I’m scared of. Of course, 
from there it’s the split-up of the families and everything 
else that goes with it. 
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Mr Hoy: You mentioned flexible standards and so on. 
In the second phase of the minister’s discussions on 
labour laws — 

Mr Lee: Is that from the 19th? 

Mr Hoy: That’s right. I just want to say that I think 
this “confers greater rights when those matters are 
assessed together,” in my opinion is going to be very 
difficult to define or to put parameters around. What do 
you think about those words “confers greater rights,” the 
definition? How’s that going to be put in place, do you 
think? 

Mr Lee: I think I’ve alluded to it, and that is, how are 
you going to define what meets the act, if that’s where 
we're coming from? You might go above and below, and 
then above and below again or maybe equal to, but what 
really says you’re conforming to what the people’s needs 
are and where the responsibility is? I have to look at it 
from my perspective, the responsibility of a union leader 
to be responsible to the members and whether it conforms 
with everything that’s there to protect the worker. 
Hopefully, that answers your question. 

The Chair: Thank you for taking the time to make a 
presentation before us here today. 


LEGAL ASSISTANCE OF WINDSOR 


The Chair: That leads us to Legal Assistance of 
Windsor. Good afternoon. We have 15 minutes, and it’s 


up to you how you care to use that, in presentation or 
question and answer. 


Ms Rose Voyvodic: Thanks. Maybe I’ll just present. 
The brief has been circulated, so people can refer to it if 
I don’t get to cover the whole thing. 

I’m here on behalf of Legal Assistance of Windsor, 
which is a community legal clinic sponsored by the 
University of Windsor faculty of law and funded through 
the Ontario legal aid plan. Our clinic offers services to 
low-income communities of Windsor and Essex county in 
most civil and administrative areas not covered by the 
certificate program of legal aid. We endorse the brief 
which was presented to this committee on August 19, 
1996, in Toronto by the Employment Standards Working 
Group and share the concerns raised in that document. 

We too receive numerous inquiries from non-unionized 
employees with respect to problems encountered with 
working conditions or, mostly, termination of employ- 
ment. We frequently refer callers to local employment 
standards officers, and until last September we were also 
able to refer clients with potential wrongful dismissal 
claims to the local legal aid office to apply for a legal aid 
certificate. Unfortunately, however, due to cutbacks to 
legal aid, these certificates are no longer available for 
wrongful dismissal claims. 

Bill 49, in our estimation, appears to create even more 
new problems for our clients in obtaining access to 
justice. We are concerned that the limitations and restric- 
tions placed upon potential claims by this bill will cause 
many of our clients to suffer losses which, though illegal, 
cannot be repaired, either because the technical changes 
to the law place unworkable limits on the claim or 
because the clients do not possess sufficient resources to 
hire private lawyers. 

The reason we have requested the opportunity to 
present this brief to you today is to alert the committee 
further to the dangers inherent in Bill 49. 

As you will know, the current Employment Standards 
Act provides basic rights for all people working in 
Ontario today and is of particular importance to the vast 
majority who are not members of trade unions, mostly 
simply because they generally do not possess grievance 
and arbitration rights and need the power, such as it is, of 
employment standards officers to assist them to redress 
workplace problems. 

The employment standards set by this legislation 
include minimum wages, maximum hours of work and 
Overtime pay, public holidays, paid vacations, unpaid 
pregnancy and parental leave, equal pay for equal work, 
termination notice, severance pay and adjustment 
measures to assist people who are laid off. The changes 
introduced by Bill 49 affect the means by which these 
minimum standards may be enforced. In our submission, 
the changes proposed by this bill will in essence render 
the employment standards legislation meaningless for a 
great many Ontario workers. 

A clear goal of the bill before you is streamlining. This 
has been in the statements made by the minister. Conse- 
quent to that goal would be cutting costs to the adminis- 
tration and enforcement of employment standards. A 
more significant but hidden purpose of the act, in our 
submission, is to remove mechanisms for Ontario 
employees to enforce their rights and consequently to 
severely restrict those which remain. 
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The effect of this legislation is the removal of rights 
from Ontario employees, particularly those in the low- 
paid sectors or occupations which are non-unionized. 
Those include food processing, foodservices, retail, 
cleaning and domestic workers. These people lack the 
ability to bargain collectively and thereby achieve greater 
workplace protection. 

The Windsor-Essex County Development Commission 
notes in its profile that 28% of the labour force in this 
region is organized. Notably, only 8% of companies with 
50 or fewer employees are unionized. Two thirds of 
Windsor-Essex county has no union involvement. This 
would seem to coincide with the figures compiled by 
Statistics Canada on a federal level, as well as other 
regions in the province. 

The placing of new restrictions and limitations on the 
types of complaints which can be enforced by ministry 
staff will have a disproportionate impact on the non- 
unionized workforce, particularly among poorly paid, 
unskilled labourers who must rely on the ministry staff to 
enforce their rights under the act. The policy basis for 
this shift appears to be linked to a desire to achieve 
greater competitiveness on a global level through the 
removal of the barriers created by employment standards. 
In our submission, even if a claim can be made that such 
a shift would increase competitiveness in some circum- 
stances, it is difficult to understand how the wages and 
conditions paid to workers in small businesses, and 
particularly in the personal service sector such as dry 
cleaners, restaurants, cleaning services and coffee shops, 
for examples, have any impact on global competition. 

For this reason, there must be some consideration of 
the disproportionate impact the removal of protections 


across the board will have on people working in jobs in 


this sector as well as all jobs which are casual, tempor- 
ary, part-time, poorly paid, low-skilled and insecure. The 


- Economic Council of Canada, in a study entitled Good 


Jobs, Bad Jobs, from 1990, characterized 33.8% of all 


jobs in Canada in the late 1980s as “non-standard” and 


16.4% of jobs in the service sector. Women and youth 
are overrepresented in this category of jobs, the majority 
of which are poorly paid and insecure. 

Restructuring of the labour market and the economy 
away from a sound base of employment standards leaves 
the door open to disputed conditions and terms of 
employment, as well as the possibility that employers 
may use the threat of unemployment to lower wages and 
worsen working conditions to a level unacceptable in a 
democratic society. It is regressive and misses the 
opportunity to provide a public infrastructure needed for 
a productive and growing economy. 

Bill 49 shortens the period in which a worker can 
complain about a violation of the Employment Standards 
Act from the two years which is now found in the 
legislation to six months. Currently, approximately 10% 
to 15% of claims filed according to ministry staff relate 
to incidents occurring more than six months prior to 
filing a complaint. This is a significant number, in our 
submission, and would appear to accord with our experi- 
ence that workers are often reluctant to seek intervention 
in their workplace until they have no further alternative, 
for fear of reprisals. 


Under Bill 49, these individuals will be forced to take 
their employers to court in order to obtain a remedy. 
This, in our submission, is an illusory right. The reality 
is that Bill 49 provides no initiatives to aid in the funding 
of civil actions. The legal aid plan, as I mentioned earlier, 
recently eliminated wrongful dismissal actions from 
coverage for those unable to afford private legal counsel. 
Assistance through legal clinics is only sporadically 
available throughout the province. 

Workers who are already financially vulnerable and 
become subject to violations of the act will be forced to 
either find the resources to fund a civil action privately 
or in effect waive their rights to obtain justice. 

From a policy perspective as well, this seems wrong. 
We question why the court system, which is already 
overburdened, should be used at all when an administra- 
tive mechanism already exists. 
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Bill 49 also limits the avenues available to address 
violations of the Employment Standards Act by forcing 
workers to choose between pursuing a civil remedy and 
filing a complaint under the act. This is said to eliminate 
the so-called double jeopardy for employers. However, 
there is no double jeopardy in Ontario law. This has been 
resolved already by the courts, that an employer cannot 
be forced to pay twice for a violation of the Employment 
Standards Act. 

Now, under Bill 49, a remedy under the act would no 
longer be available to persons who wished to preserve 
their rights by initiating both avenues simultaneously, and 
there can be many practical reasons for a person choosing 
to do that. If a civil action is initiated under Bill 49, there 
would be a two-week grace period in which it may be 
withdrawn and an application under the act commenced. 
This period, in our submission, is far too short to be of 
any use, particularly if the employee is attempting to 
obtain instructions and consult with legal counsel, and 
particularly within the six-month window. 

With respect to minimum and maximum amounts, the 
regulations to the act which will set a minimum amount 
owing before a claim can be initiated is also of concern 
to us. We feel that this will undoubtedly place a signifi- 
cant impediment on low-wage earners who may be owed 
an amount that is lower than the minimum prescribed but 
nevertheless a significant percentage of that individual’s 
income. We have heard the figure of $100 being 
rumoured to be the amount to be set by regulations, and 
in our experience that is fairly common. People will be 
shortchanged through wages. We’ve had situations where 
restaurant employees have been forced by the employer 
to cash their cheque in the restaurant and then pay for 
spills or some type of breakage. In several cases, the 
amounts claimed over a several-week period have been 
within the $100 range. It’s illegal for the employer to do 
this without properly abiding by the minimum wage 
standards and so on, but for an employee to pursue 
that — now they can under the Employment Standards 
Act, but under Bill 49, it would be impossible if the 
minimum standard is set at that level. 

We believe that that minimum limit on recovery is not 
reflective of the wide range of incomes that exist. A 
worker employed at minimum wage should not be subject 
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to the same minimum qualifying amount as a worker 
making four or five times as much income. 

The diversity in incomes is one issue, but we feel that 
ideally there should be no minimum at all. A worker 
should be able to take steps to collect any amount owing 
to them no matter how small or large that amount may 
be. If the concern is frivolous or malicious claims, it 
would seem that those could be dealt with by way of cost 
penalties which would void the claim. To bar access to a 
just resolution based on the amount your rights have been 
infringed, in our submission, conflicts fundamentally with 
the basic tenets of our justice system. To set this limit for 
pure fiscal or administrative reasons is inexcusable. It’s 
also confusing to us, because we’ve been advised that 
approximately 4% to 5% of all claims now to the minis- 
try are for amounts under $100. For example, in 1995, of 
the approximately 13,000, 550 were for amounts under 
$100. In our submission, that statistic speaks to two 
issues: (1) that is a significant number of individuals in 
the province who were aggrieved; and on the other hand, 
it is not such a significant number that a large percentage 
of the ministry time was spent on these claims. We 
wonder, then, why these claims should be eliminated. 

The issue of the minimum limit is further complicated 
by the lowering of the limitation period to the six-month 
window. If the board won’t go back past the six-month 
period, then the minimum would have to be met within 
that time. Even if there are multiple infractions, the 
period is only one year. If there’s a very low annual 
income that the individual is earning, a high minimum 
will prohibit an application, and it is persons of low 
income who are most harmed by violations of the act 
involving even the smallest amounts, even when those 
amounts involved may appear trivial to persons of greater 
means. 

The changes to the act, therefore, will have a negative 
impact on the poorest workers while having a lesser 
impact on those with higher incomes. Those workers 
most in need of the act’s protection will be most adverse- 
ly affected by the changes. 

Conversely, the maximum limit of $10,000 which will 
be set under Bill 49 on the amount of claims is equally 
problematic. It too limits the extent of the remedy 
available to an individual, not having regard to the extent 
of the harm they may have suffered. If a breach of the 
act causes damages in excess of $10,000, that worker 
should be entitled to whatever is owing. 

We’re not clear as to why the government is setting 
this arbitrary limit, particularly when the statistics seem 
to show that very few claims are for amounts greater than 
$10,000. It may be that the government feels that small 
claims do not warrant attention and that very large claims 
should be handled by the courts, but the fact remains that 
the vast majority of workers need to be able to rely on 
the employment standards legislation to protect their 
rights. As individuals, the cost of protecting these rights 
themselves is either beyond their ability or prohibitively 
expensive. 

Despite the shortening of the limitation period and the 
period which can be looked at for the violation, the 
ministry continues to have a two-year period to investi- 
gate alleged violations and two years for the employer to 


pay. To us, the goal of administrative streamlining as far 
as shortening limitation periods appears to apply unfairly 
to employees. 

Debt collectors: This is another serious concern to us 
under Bill 49, whereby collection of amounts owed can 
be assigned to private debt collection agencies. These 
agencies will have broad-ranging powers under the 
legislation, including the ability to demand payment, to 
issue a certificate enforceable as a judgement, to enter 
into a reciprocal enforcement of orders, to collect and 
distribute amounts owing, and to negotiate settlements for 
less than the full amount owing to the employee. 

That particular feature of it causes us concern. If, as 
the bill stipulates, a negotiated settlement may be for no 
less than 75% of the amount owed, we are concerned that 
rather than providing protection for workers, this protec- 
tion may in fact suggest a compromise that collectors and 
violating employers should reach. There is little doubt 
that the least powerful workers who are most in need of 
the protection and remedies contained in the act will be 
subject to the greatest pressure to accept a settlement of 
75%, if not through coercion then out of necessity to 
avoid further delay. 

Adding to the potential for delay, the bill has extended 
the length of the appeal period from 15 days to 45 days. 
This, in effect, delays by an additional month the collec- 
tion of money owed where no settlement is reached. 

The other issue with respect to the debt collectors is 
the ability to reach a settlement with the employer on 
behalf of the worker. While the employee’s approval is 
required, given the powerlessness and desperation of an 
employee waiting for payment, combined with the 
possible lack of knowledge of their rights, this new 
legislation, in our submission, opens the door for workers 
to be coerced into settlements by private collection 
agencies eager to settle and move on to the next file. 

In conclusion, we have several comments to make 
from a historical perspective and also from a policy 
perspective. 

Before employment standards legislation was enacted, 
employers in this province and elsewhere were allowed 
to dictate practically any terms and conditions of work 
and could rely upon their superior bargaining power to 
get people to work for them regardless of the circum- 
stances offered. Contrary to the claims asserted by 
opponents of regulated employment standards, high rates 
of unregulated freedom of contract on the part of 
employers has not historically meant lower unemploy- 
ment rates. One only has to look back to the Depression 
years of the 1930s to understand that the absence of a 
minimum standard for wages, hours of work or vacations 
did not ensure a reasonable level of employment. 

While Bill 49 does not remove the minimum standards 
explicitly, in our submission it does so by allowing 
legitimate claims to go unenforced through its restrictions 
and limitations. 

Bill 49 represents a significant undermining of 
workers’ rights in Ontario. Not only will the proposed 
amendments make the enforcement of workers’ rights 
more difficult, the amendments to the act would specifi- 
cally allow employers to violate workers’ rights without 
fear of penalty. The bill, in our submission, represents a 
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bonanza for employers and a regression of decades for 
workers. 

The changes suggested by Bill 49 will have the 
greatest effect on those workers who can least withstand 
it, namely, unskilled, low-earning workers in a non-union 
environment. 

Any time an employer withholds income owed to an 
employee, that employee’s rights have been violated. The 
amount involved should not be determinative of the 
violation but a secondary question of compensation. To 
deny a right to claim based on the amount of the claim is 
to deny justice to all workers and is a giant step back- 
wards in labour legislation and worker protection. The 
rights of individual workers should not be sacrificed in 
the name of business plans and economic improvement. 
Business is an essential part of our society, but it is not 
the only part. We cannot strengthen our society by 
undermining its foundations in order to strengthen only 
one aspect of it. 
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We would argue that deregulation does not bring 
prosperity to any but a very small, powerful segment of 
society. If the employment standards set in Ontario law 
cannot be enforced by those for whom they exist, and if 
the standards are eroded by the creation of restrictions on 
one’s ability to seek remedies when the standards set are 
violated, there is no progress, there is only injustice. 

The Chair: We’ve gone well over the 15 minutes, so 
I thank you for your presentation. 


CANADIAN AUTO WORKERS 
LOCAL 127 


The Chair: Our next presentation is the Canadian 
Auto Workers, Local 127. Again, we have 15 minutes for 
you to use, either in presentation or questions and 


answers. 


Mr Derry McKeever: As you can see, I’ve prefaced 
my submission with an opinion from the Chatham Daily 


- News, August 21, 1996. It wouldn’t be true if it wasn’t 


printed in the Chatham Daily News, and I’m sure you can 
appreciate it. 

Interjection: It came from the Toronto Star. 

Mr McKeever: I guess they must be influenced by the 
community. 

The National Automobile, Aerospace, Transportation 
and General Workers Union of Canada, CAW Local 127, 


political education committee, is happy to have the 


chance to appear before this very important committee of 
the Ontario Legislative Assembly. This government has 
raised the concerns of CAW 127 members — working or 
laid off — and also the concerns of the general commun- 
ity about the Employment Standards Improvement Act, 
1996, or as it’s more commonly known, Bill 49. 

CAW 127 is one of the largest local unions in Kent 
county, and we are located in Chatham at 280 Merritt 
Avenue. Local 127 currently serves about 4,000 members 
in 17 different workplaces. These workplaces are in 
different communities in Kent county, including Chatham, 
Blenheim, Tilbury and Grande Pointe. Our members live 
throughout Essex, Kent, Lambton, Middlesex and Elgin 
counties. 


Local 127’s members are mainly involved in the 
manufacturing sector, but not exclusively an auto parts 
producing or assembly oriented local union. Members of 
Local 127 are employed by diverse employers, including: 
Navistar, a producer of heavy trucks; Eaton Suspension, 
an auto industry spring maker; Siemens, an auto industry 
electronics supplier, Dover Corp, a gas station parts 
maker; Sonoco, a food and beverage industry packaging 
supplier; Daymond, an aluminum extrusion and anodizing 
company; Trimplas 2000, a plastics coating company, and 
there are many other local employers that we are organ- 
ized with. 

Local 127 has a membership which reflects the demo- 
graphics of our community, representing many cultures. 
We are united with four other CAW local unions in Kent 
county, addressing concerns about the erosion of our 
workers’ rights and employers’ responsibility. We, as 
local unions, are bonded by the common thread of a 
quest for social justice for our members and for those in 
the community not working or employed by businesses 
without unions. 

My name is Derry McKeever. I have been a member 
of CAW Local 127 for over 23 years. I am elected to the 
26-member executive board of Local 127. I serve on the 
board in the position of trustee. I am a member of the 
local union’s political education committee and have been 
for a long time. I’ve been laid off and out of the work- 
force for about a year. 

CAW Local 127 appears before this committee today 
to strongly oppose the gutting of employment standards 
and to stand in opposition to the reduction of the most 
basic standards or minimum standards in the workplace 
that everyone — employer and worker — has come to 
know and rely on in their quest for fairness for working 
people. 

We are aware that the Minister of Labour, the Honour- 
able Elizabeth Witmer, has chosen to temporarily with- 
draw discussion in some areas, but we believe we must 
speak about the basic standards now and when more 
intensive discussions take place later this year. 

CAW 127 wants to know, why are changes in the 
basic or the lowest common denominator necessary? As 
you see, on page 4, I have included comments by the 
Honourable Elizabeth Witmer about the changes. 

Moving on to page 5, when the business community 
went to the federal Conservative government stating that 
all they needed for economic survival was free trade — I 
think everybody here remembers that one — it was 
complied with by your buddies in Ottawa. Then they 
asked for NAFTA. Transportation deregulation was next, 
communications deregulation, banking deregulation, all 
requested by business, all complied with. All of these 
changes were granted and have major effects on employ- 
ment. All of the changes resulted in job losses in 
Chatham and Kent county. The employer I work for went 
from 1,000-plus people employed down to 200 right now 
and even less than that, and these are changes due to the 
auto pact and free trade. 
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It is no secret, and continues to be shown, that the 
current Ontario government is strongly influenced by 
these same business groups and employer organizations. 
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When they asked for the repeal of anti-scab laws, this 
government complied wholeheartedly. 

The business concept of deficit reduction comes at the 
expense of working people. Layoffs and cutbacks become 
the norm for working people. I know; I am a statistic. 
I’m a person also. I felt the effects of government action. 
I have friends and family working. They need the basic 
provisions of the Employment Standards Act maintained 
and enforced this very minute — now. They don’t need 
less employer responsibility. They want protection of 
their rights. Is asking for reasonable employment stan- 
dards which protect the rights of workers too much to ask 
for in this society? CAW 127 political education commit- 
tee believes not; it’s not too much to ask. 

Employment levels in Kent county and within Local 
127-represented workplaces are at a very low level. CAW 
127 once represented 7,000 workers in Kent and area. 
Many factors are responsible for this, not the least of 
which is government deregulation, which Bill 49 is part 
of. The actions of this government and committee will be 
around for many years — a long time after you guys are 
gone. The legacy of the proposed changes to the Employ- 
ment Standards Act will be the weakening of the job 
market. This weakness will translate into worker fear and 
discontent. Unhappy workers are not productive and 
persons living under fear of unfair employer actions don’t 
support local businesses because they’re apprehensive 
when spending moneys earned, if they get paid. 

Bill 49 will pass the cost of enforcing employment 
standards to unions by requiring unions to assume 
responsibility for employment standards complaints by 
our members through the grievance system. Let me tell 
you, the grievance system is under heavy pressure right 
now with employers taxing our union resources by their 
reluctance to settle basic contract issues. 

Bill 49 is grossly unfair in its direction that will force 
non-unionized employees to cover costs of enforcement 
at a time when wages are under heavy cutbacks and 
enforcement costs are up. We don’t think it’s fair to ask 
employees to pay collection costs on money and benefits 
already owed. This will reduce the amount of money 
eventually collected, placing an employee in double 
jeopardy and leaving the bad boss, the unfair employer, 
free of penalty when caught. 

Bill 49’s lumping together of minimum standards 
around the issues of wages, severance pay, hours of work, 
overtime, public holidays, vacation pay, equality of pay 
and parental leave will put unions in a difficult position, 
that being if improvements in wages are made and losses 
in other areas are incurred, will this be viewed as an 
apparent improvement in all areas that have been com- 
bined after unions are forced to negotiate these standards? 
We don’t know, but we suspect it will. 

CAW Local 127 political education committee believes 
that the proposal to shorten an employee’s time to claim 
money owing from the current two years down to six 
months will hurt ordinary working families who do not 
have the financial or information resources that employers 
can freely access. When you live paycheque to pay- 
cheque, it’s hard to allocate money for lawyers if it takes 
food out of your kids’ stomachs. 

Changes to the Employment Standards Act that say an 
employee may not file a complaint if represented by a 


union are unfair. Many times areas not covered by 
collective agreements require individuals to initiate a 
complaint. That right is gone. 

At a time when company and corporate profits have 
gone through the glass roof, it is hard for members of 
CAW 127 to believe that the basic rights covered under 
the Employment Standards Act are an unfair burden to 
employers. Even when the Conservative government was 
in power for 40 years, basic rights for people had a place 
in the government’s approach to social and economic 
justice. Proposed changes to Bill 49 and the Employment 
Standards Act destroy the workers’ rights, decrease 
employer responsibility and leaves the concept of eco- 
nomic justice lost, along with this government’s credibil- 
ity. 

Erosion of earnings by employers equals weakness in 
spending. If we don’t have the bucks, we can’t put them 
in your cash register. You can’t have it both ways. Why 
further block economic gain in Ontario by attacking 
workers and their families? 

The employer I am working for, when I work, has 
blocked any attempt at wage gains by Local 127. After 
this collective agreement expires, we will have been 
working for 12 years and we will have had no income 
improvement. We have made gains in other areas, but our 
real income has declined. How will workers not union- 
ized make gains? If they wait for this government, they 
may never get a raise. Under Bill 49 proposals they will 
gain very few benefits. 

The number of days production lost due to strikes has 
increased this year. Labour’s in a fightin’ mood, folks. 
I’m here to let you know that our friends in the 
Aluminum, Brick Glass and Ceramic Workers’ Interna- 
tional Union in Wallaceburg went on strike against their 
employer around the issue of two-tier wages. That’s the 
concept of pay for new workers who do the same job 
being much lower and never increasing. They were 
successful in thwarting the employer’s demands. They 
stood up for what’s right, and we will too. 

This government’s job is to create a climate where 
good jobs will be created. You can’t do that when 
workers are mad. Angry workers go to the street and tell 
the world how they feel. Media coverage is widespread 
when strikes, protest marches, occupations and city 
shutdowns happen. While I’ve been unemployed, I’ve 
talked to my friends, relatives and neighbours about the 
effects of Bill 49. People are angry and frustrated. They 
want you to know how they feel; they want you to listen 
to their stories. 

I’ve enclosed also on page 9 a summary of a recent 
meeting that was held in Fort Erie, Ontario, between 
some folks and the president of the Ontario Federation of 
Labour, and I invite you to read that at your leisure. 

In summary, we need better enforcement of the 
Employment Standards Act, more inspectors, quicker 
actions, tougher penalties for bad bosses and an even 
hand in employment regulations. 

Fifteen minutes to speak about the problems Bill 49 
will create is not sufficient to tell you how Local 127 
political education committee feels. We’ve travelled 100 
kilometres today to discuss these issues. We’ve shown 
our commitment to workers. We need your assurance that 
fairness will prevail. Thank you. 
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The Vice-Chair (Mrs Barbara Fisher): Thank you 
very much. We are left with about a minute and a half 
per caucus, starting with Mr Christopherson. 

Mr Christopherson: Derry, thanks very much for a 
very impassioned presentation that I think reflects very 
much what’s happening across the province as people 
begin to add up all the measures that this government has 
taken against workers, against unions, against the most 
vulnerable. 

I want to focus a bit on where you talk about the 
future and where we’re going. This government has said 
from the beginning — they’re great at talking the words, 
but what they say is one thing and what they do is 
always quite another. They talk about wanting to open up 
Ontario for business, they want to protect workers’ health 
and safety and they care about vulnerable workers. 

The reality is, they shut down the Occupational Health 
and Safety Agency. They’re attacking rights of disabled 
workers under WCB. The health clinics are under attack 
right now. Scabs are legal again in the province of 
Ontario and now they’re talking about the ability for 
employers to concession-bargain even the most minimum 
rights. 

The NDP said from the beginning of this government’s 
mandate that they are looking for trouble, that they are 
going to have more labour unrest than they’ ve ever seen 
in the history of Ontario and that can’t be good for 
business. Will you give us a sense of how you see this 
unfolding in your area? Is there anything that can prevent 
this or, if they continue down this agenda they’ ve started, 
is this inevitable? 

Mr McKeever: Frankly, Mr Christopherson, I’m very 
disappointed today and I’ll tell you why I’m disap- 
pointed. The only sitting Tory member in the south west 
is Jack Carroll from the Chatham-Kent riding. Jack 
Carroll’s not here today. Jack Carroll doesn’t care. 

Mr Baird: On a point of order: I feel that it’s import- 


ant to indicate — this is obviously something with 
respect to the standing orders — that Mr Carroll is a 
- member of this committee. Regrettably, he sits on two 


committees and he is the Chairman of the standing 


: committee on general government, which is on hearings 


across the province at this moment. We eliminated the 


extra moneys for committee members. I think it’s import- 
ant to put that on the record because Mr Carroll, I know 
for a fact, would have been here if he was not scheduled 
to be on another committee. He is on a travelling com- 
- mittee and I think — 


Mr Christopherson: Point of order, Chair: I would 


ask that you deduct the time that Mr Baird just spoke 


from the comments that Derry is entitled to make. 
The Vice-Chair: I have no problem doing that. 
Mr Christopherson: Thank you. 
The Vice-Chair: I was looking at the time. There’s 30 


_ seconds left on the answer to this question. 


Mr McKeever: I’m really disappointed that I would 


_ be interrupted like that because I have to make the point 


that every time we have tried to meet with Mr Carroll in 
his office, he has refused us. We had to have demonstra- 
tions in front of his office to get him to come out of the 


_ Office and he wouldn’t do it. The people in my commun- 


ity are angry, upset and they’re going to go to the streets. 


We’ll be in Toronto on September 25 and 26 and I hope 
to see everybody here there. 

Mr Christopherson: Thanks a lot, Derry. 

Mr O’Toole: Thank you very much for a very ener- 
getic presentation. I want to just clarify the record. I’m 
the substitute for Jack Carroll who is Chair of another 
committee. I think it’s important because I find Mr 
Carroll a very compassionate member and I’m sure he 
would — I’ll pass on the comments that you specifically 
have tried to contact his office. 

As part of the leadership group in the area, I gather 
you’re telling me you’re very interested in sitting down 
and participating in any changes to the employment 
standards legislation. Is that what you’re saying? 

Mr McKeever: Yes. 

Mr O’Toole: You’d expect that Gord Wilson, Buzz 
Hargrove, Leah Casselman, Sid Ryan and all the boys 
and girls would be there anxious to participate in a 
positive, constructive way, right? 

Mr McKeever: If the parameters are set and we know 
what you’re attempting to do, yes; we’ll sit down if it’s 
fair and reasonable. But if it’s unreasonable and unfair, 
which these proposals are, I think it’s absolutely correct 
that Gord Wilson doesn’t meet with you. 

Mr O’Toole: I hope that doesn’t include any demon- 
strations. I only make the point that I believe that demon- 
strations and any sense of violence or creating that kind 
of confrontational thing is not productive, as well. I think 
these public hearings are very important. We are listening 
and I’m certain that changes — 

Mr McKeever: I said that they are important. 

Mr O’Toole: I really do as well and I appreciate your 
coming. 

Mr Christopherson: Why didn’t you support it in the 
Legislature? How come I had to force you to come out 
into the public? Why didn’t you want to come out here? 
You were forced to come out. You won’t stop doing that, 
will you, John? You keep talking about wanting to hear 
from people. Your government didn’t want to have public 
hearings. You want to fight with the public and you 
won’t stop saying it. 

Interjections. 

The Vice-Chair: Thank you. Excuse me, Mr O’ Toole, 
you’re out of order. The time has expired. I would like to 
move on to the official opposition, please. 

Interjections. 

The Vice-Chair: Mr O’Toole, Mr Christopherson, 
excuse me; it is all out of order right now. One person is 
supposed to be speaking at a time. The time has expired. 
I would now ask for comments from the official opposi- 
tion. 

Mr Hoy: Good afternoon, Derry. In the beginning of 
your presentation you mentioned the various localities 
that you represent as a union, and I dare say that you 
probably represent people from my home town of Merlin, 
even though it may not have a facility. I didn’t have a 
chance to mention it and I’m pleased to know this 
statistic because I think it reflects quite a bit about the 
riding, of which I share a part of Kent and part of Essex: 
two thirds of industry in Windsor-Essex county have no 
union involvement. I was happy to be informed of that 
from the previous presenter. 
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The riding, 30% of the people living within it, has an 
income level of lower than $30,000 a year, so much of 
what you’re concerned about is for those at the lower 
income scale rather than higher. 

You were talking about tougher penalties for bad 
bosses. Would you elaborate on just what levels you 
think would be appropriate? 

Mr McKeever: Madam Chair, I wonder if I might be 
able to speak without being interrupted this time. How 
much time do I have left? 

The Vice-Chair: As a matter of fact, time expires in 
five seconds, but if you’d like to take a moment, I don’t 
mind that. I ask everybody to be kind enough to have the 
answer heard. Thank you. 

Mr McKeever: I find it really difficult to answer your 
questions, Mr Hoy, extremely difficult in view of the fact 
that you have been on record in Hansard on at least two 
occasions stating that you don’t think unions should be 
extended to agricultural workers when you know full well 
that there was a coroner’s inquest in Charing Cross, 
Ontario, which you represent, where a worker was tom 
apart by a machine that had five different power sources 
and you did nothing but stand up and say, “He shouldn’t 
have a union.” Mr Hoy, you’re worse than those guys. 

The Vice-Chair: Thank you very much. We appreciate 
your comments today. 
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WINDSOR AND DISTRICT LABOUR COUNCIL 


The Vice-Chair: Could I please have the representa- 
tive from the Windsor and District Labour Council come 
forward. Good afternoon, sir. For the sake of those 
present and Hansard, I ask that you identify yourself and 
continue on. 

Mr Nick LaPosta: Thank you. My name is Nick 
LaPosta. I am here representing the Windsor and District 
Labour Council. I hold the position of financial secretary 
to that council and I represent more than 40,000 organ- 
ized workers in the tricounty area here in Windsor and 
Essex county. 

Before I get into the presentation, which is very brief, 
I'd like the standing committee to understand that the 
Windsor and District Labour Council, whom I represent, 
comes before you with mixed emotions. I say that with 
tongue in cheek, because we do not believe that the good 
work this committee is about to embark on is actually 
going to amount to much once you’ve heard the last 
presentation and come to the last meeting in the last city. 

We have a Minister of Labour who introduced propo- 
sals for change back in May. We have that same minister 
claiming to put the brakes on those proposals but wants 
them passed this fall. We are currently in the latter part 
of August. Your trips, your meetings in the upcoming 
cities, the information you are going to gather and 
whatever conclusions you may come to we really feel are 
not going to make it into the final cuts to the proposals. 
We don’t believe that the work this committee is going 
to be doing will end up in any type of substantive change 
to those proposals. We do believe that the main thrust of 
the proposals is to assist the current government to come 
up with a portion of that $10 billion it needs to pay for 
its tax cut to the wealthy and the élite. 


While you’re bearing that in mind I’m hoping, on 
behalf of the Windsor and District Labour Council, that 
whatever you come up with does not add to the proposals 
being submitted that would actually take away from the 
Employment Standards Act. The one question I hope this 
committee will answer is, where is the crisis within the 
Employment Standards Act? We have not been made 
aware of one. 

There are three areas I’d like to talk to you about. One 
is dealing with flexible standards, the maximum claims 
and the use of private collectors. I want the standing 
committee here to understand that we are unequivocally 
against these proposals. If there is anything that the 
Minister of Labour should be doing, it should be enhanc- 
ing the current legislation. I will refer to a couple of 
examples that are currently going on nght now where, 
had the legislation been enhanced — by “enhanced” I 
mean given teeth so that the officers of the ministry could 
enforce the legislation that is currently there — there 
would be no need for this at all, except another way to 
try and find $10 billion. 

Under “Flexible Standards” in the proposals, section ’3 
of the bill, subsection 4(2) of the act: This bill contains 
a fundamental change to Ontario labour law by permitting 
workplace parties to contract out important minimum 
standards. Prior to Bill 49, it was illegal for a collective 
agreement to have any provisions below the minimum 
standards set out in the Employment Standards Act. Bill 
49 allows a collective agreement to override the legal 
minimum standards concerning severance pay, overtime, 
public holidays, hours of work and vacation pay if the 
contract confers greater rights when those matters are 
assessed together. 

These measures erase the historic concept of an overall 
minimum standard of workplace rights for unionized 
workers. Employers are now free, for example, to disre- 
gard this previous floor of rights and have the opportun- 
ity to attempt to trade off such provisions as overtime 
pay, public holidays, vacation pay and severance pay in 
exchange for increased hours of work. 

At this point in time, as we sit here and I’m making 
this presentation, we have an employer in this city that is 
a spinoff from the casino that is working. It’s Your 
Choice Shuttle. We have an organized workforce at Your 
Choice Shuttle. The full-time workers at Your Choice 
Shuttle have a contractual agreement that specifies, 
effective July 1 of this year, that all those employees who 
worked 1,200 or more hours in the previous year are 
entitled to two weeks’ vacation pay or 4%, whichever is 
greater. The employer’s response was not to pay it, 
forcing them to go through a grievance procedure, and as 
I’m here today there is a grievance meeting going on 
dealing with that. The company’s response to the griev- 
ance was, “We are in accordance with the Employment 
Standards Act and in accordance with the negotiated 
contract, so grievance denied.” 

We’re saying to the committee here today that a simple 
call to the Ministry of Labour showing an example of the 
contract, bringing it to them to examine it with the 
current legislation on the books, easily could have forced, 
if they had the power, this employer to say: “You're 
wrong. You have an agreement. This is what you owe. 
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Pay it.” Instead we have a grievance procedure now 
which is going to retard payment regardless of whether 
we win or lose. That isn’t the issue. It’s black and white. 
There was no reason to go to a grievance procedure in 
the first place. 

These are the types of changes that should be put on 
the books if the Ministry of Labour really wants to assist 
the working people in Ontario. This type of teeth, as I 
refer to it, in that legislation would give officers of the 
ministry the right to contact the employer, make like an 
arbitrator and say, “This is outside the law; you are 
contravening your contract; you must pay,” and actually 
force the employer to pay. We’re not asking for anything 
more than what they’re entitled to. 

This proposed amendment therefore will allow 
employers to put more issues on the bargaining table 
which were formerly part of the floor of legislated rights. 
It will make settlements more difficult, particularly for 
newly organized units and small service and retail 
workforces. It will also enable employers to roll back 
long-established, fundamental entitlements such as hours 
of work, the minimum two weeks of vacation, severance 
pay and statutory holidays by comparing these takeaways 
to other unrelated benefits which together can be argued 
to exceed the minimum standards. The potential of this 
amendment alone to erode people’s standard of living 
should be enough to make the drafters of the amendments 
rethink, if not radically alter, Bill 49. It is certainly 
enough to make the Windsor and District Labour Council 
stand in opposition to the bill as a whole. 

Under the proposed maximum claims, section 21 of the 
bill, subsection 65(1) of the act, the amendments intro- 
duce, as noted above, a new statutory maximum amount 


that an employee may recover by filing a complaint under 
the act. This maximum of $10,000 would appear to apply 


to amounts owing of back wages and other moneys such 
as vacation, severance and termination pay. There are 


only a few exceptions, such as for orders awarding wages 
in respect of violations of the pregnancy and parental 


leave provisions and unlawful reprisals under the act. 
The problem with implementing such a cap is that 
workers are often owed more than $10,000 even in the 


most poorly paid sectors of the workforce such as 


foodservices, garment workers, domestics and others. 
Workers who have been deprived of wages for a lengthy 


period of time are the very employees who will not have 
the means to hire a lawyer and wait the several years it 
would take before their case is settled through the tort 
_ system. In effect, therefore, this provision will encourage 


the worst employer to violate the most basic standards 


while at the same time compounding the problems for 
_ those workers with meagre resources. 


I want to bring to mind, right here again in our fair 


_ city, the Windsor plastics workers. Back on December 23, 
, 1994, two days before Christmas the announcement of 


closure was made. At that particular closure the Windsor 
plastics workers had overtime pay owing to them. The 
basic week wages leading up to the closure was left 
Owing to them. Improper notification, thus leading to 


_ termination pay, was owing. Severance pay for their years 


of service was owing. The answer, “Sorry, we’re broke.” 
That was it. 


If the legislation that is currently on the books 
empowered the ministry to force these companies to meet 
those requirements prior to their claiming, “Sorry, we’re 
broke,” there could be an entirely different attitude by 
employers when they see that their business is a go or a 
bust; there would be an entirely different attitude around 
boards of directors who simply say, “Let’s give it one last 
shot, and if we don’t make this business turn around, we 
can always make money by claiming bankruptcy and 
hiding under the bankruptcy laws of this country.” 

These are the types of changes that I’m sure every 
labour leader in this province would be happy to sit down 
with the minister and talk about. These are the types of 
changes that aren’t in the legislation now that the legisla- 
tion needs if we want to talk changes. But we can’t 
dismantle the legislation as it’s there. By dismantling that, 
you take away every right; it’s a bigger race to the 
bottom for everybody, not just organized workers but 
unorganized as well. 
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By the way, those Windsor plastics workers are still in 
the tort system and we are still chasing down the four 
different factions of that corporation that owe not only 
the workers but the province moneys. They were secured 
moneys to make sure that they gave it that shot to put 
them back on the balance sheets, and the promise they 
made to hire and expand never did come to fruition. I 
just thought I’d mention that. 

Bill 49 also gives the minister the right to set out a 
minimum amount for a claim through regulation. Workers 
who make a claim below the minimum, which is as yet 
unknown, will be denied the right to file a complaint or 
have an investigation. Depending upon the amount of this 
minimum, it could well have the effect of employers 
keeping their violations under the minimum in any six- 
month period and thereby avoiding any legal penalty. 

The third point, the use of private collectors, deals with 
section 28 of the bill, the new section 73 of the act. The 
proposed amendments intend to privatize the collection 
function of the Ministry of Labour’s employment prac- 
tices branch. This is an important change, providing one 
of the first looks at the government’s actual privatization 
of a task which has traditionally been public. Private 
operators will, should these proposals be implemented, 
have the power to collect amounts owing under the act. 

This provision will likely lead to employees receiving 
considerably smaller settlements. As well, they open a 
door to unconscionable abuse. The Windsor and District 
Labour Council is gravely concerned that employees, 
particularly the most vulnerable, will be pressed to agree 
to settlements of less than the full amount owing as 
collectors argue, if only for reasons of expediency, that 
less is better than nothing. Having at the same time to 
pay a collector amounts to nothing less than legalized 
theft. At the same time, unscrupulous employers will de 
facto now have their assessments for violations lowered 
and thus be encouraged to continue their violations of 
standards. 

In conclusion, as our comments on the key amend- 
ments of Bill 49 indicate, no one concerned with main- 
taining basic societal standards in terms of hours of work, 
overtime pay, vacation pay, severance and public holidays 
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can possibly favour these amendments. Bill 49 would 
eliminate the floor for minimum standards. As for the 
unorganized, particularly the most vulnerable in the 
workforce, Bill 49 is about the race to the bottom. It is 
about undermining their already precarious existence, and 
as such it is totally unacceptable. 

These amendments come on the eve of a comprehen- 
sive review of the act. The proper procedure would have 
been to include such changes as part of such a review 
and not try to pass them off as simple housekeeping 
changes. Beyond this, the core of the problem is the 
nature of the amendments themselves. As our comments 
already make clear, standards shouldn’t be eroded, 
shouldn’t be made negotiable; rights shouldn’t be made 
more difficult to obtain; and enforcement of such 
shouldn’t be contracted out or privatized. All this is 
taking place as part of the overall Harris agenda to shrink 
the size of government and divest itself of public ser- 
vices. The bottom line means slashing $10 billion from 
Ontario’s budget to pay for the tax break for the wealthy. 
Thank you. 

The Chair: Thank you for your presentation. I didn’t 
want to cut you off, but we’ve gone over the 15 minutes. 
Thank you very much for taking the time to come before 
us here today. 


UNEMPLOYED HELP CENTRE 


The Chair: Next up is the Unemployed Help Centre. 
Good afternoon. 

Ms Pamela Pons-Marier: Good afternoon. We 
appreciate the opportunity to appear before you this 
afternoon. My name is Pamela Pons-Marier and I have 
with me Kathy Probe, our assistant director. 

As the executive directors of the Unemployed Help 
Centre in Windsor governing Windsor and Essex county, 
we continually see the negative effects that high unem- 
ployment, cutbacks, layoffs, recessions and absence of 
job opportunities have on displaced workers. Through no 
fault of their own, they become the victims of these 
circumstances. This submission is being made on behalf 
of unemployed workers, the working poor and the 
disadvantaged in Windsor-Essex county. The majority of 
these workers become the victims of unemployment and 
underemployment by a decrease in the total number of 
jobs in Our communities, fewer employment opportun- 
ities, plant and business closures, layoffs, downsizings, 
cutbacks in government spending, health sector cuts, 
health sector reconfigurations and changes in government 
policies such as the one we see before us today, Bill 49. 

There’s very little hope of finding alternative gainful 
employment for the thousands of displaced workers who 
have given years of their life to one employer and 
suddenly find themselves starting over with insufficient 
finances to do so. The difficult labour market over the 
past several years has led to a substantial decline in the 
full-time labour force. Of course, part-time employment 
has dramatically increased due to corporate cost-saving 
measures. 

Employers have the edge over our workers as long as 
our labour market continues to be deprived of sufficient 
job opportunities. Bill 49, section 3, flexible standards, 


makes it easier for employers to take advantage of the 
workers and it will make it extremely difficult or nearly 
impossible for workers to enforce their rights. The 
potential of this amendment alone will take away minimal 
benefits once protected by law for workers. It will not 
assist employers to become more competitive, nor will it 
increase consumer purchasing or lead to higher productiv- 
ity. It will, however, lead to increased problems in the 
workplace, it will promote poorer working relationships 
between the employer and the employees and it offers 
less than what was once considered a minimum standard 
of living. 

I am sure it is not the will of this government to go 
down in history as a government that destroyed the rights 
of workers. It creates an open season for employers to 
decide what’s fair for their workers, without a balance of 
power, in terms of hours of work, holidays, overtime pay, 
vacation pay and severance pay. It’s been historically 
proven that employers take advantage of their workers on 
these very issues. Therefore, it’s naive and shortsighted 
to think that this will not result in further abuse. This is 
not a position that we should be taking in the 1990s; this 
is an 1800 position at best. That’s when we recognized 
slavery. We’re in a time when we are not to recognize 
slavery. These are workers, not slaves. If there’s no 
legislation that will prohibit the abuse, we continue to set 
the stage for this labour. 

Many employees making minimum wage will have to 
work longer hours. It’s the only way they can make ends 
meet. This creates yet another problem; namely, that there 
isn’t enough work to go around. Therefore, is more 
overtime without adequate compensation the best solution 
for us all in the long run? 

We’re here to present one of many examples that 
demonstrates specifically how the amendments in Bill 49 
will affect a human being, and I do mean a human being, 
not the potential for a slave. Unfortunately this situation 
is very real. I’m going to provide this example today with 
a fictional name because we respect the individual and 
we respect privacy and confidentiality. 

1510 

For the sake of this hearing, the woman’s name is Joan 
Smith. She had been working for a successful company 
for over 15 years. Her wages were $12 an hour. She 
became a victim of sexual harassment from a co-worker. 
Initially, she attempted to resolve this situation on her 
own. Receiving no success with this, she then reported il 
to her supervisor, expecting it to be resolved. A short 
time later Joan was given notice of termination effective 
two weeks following the date of complaint. I’m sure this 
was just a coincidence. She was advised by her employer 
that it was due to a surprise shortage of work. She was to 
receive two weeks of termination pay. Previously the 
company had required Joan to work overtime on occa- 
sion. She had accumulated three months of overtime for 
which she was to be compensated by lieu time and not by 
virtual payment. It represented a dollar value in excess of 
$6,000 owed to her. Her employer of course conveniently 
misplaced the records of this overtime. 

I’d like to demonstrate the differences and potential 
outcomes by first comparing Joan’s situation with the 
current employment standards and then comparing it to 
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the proposed amendments. Under the current system, Joan 
can file a complaint against the employer to cover her 
overtime wages. She would be entitled to a maximum of 
eight weeks’ notice or termination pay. Since the 
employer is only paying for two weeks, this leaves a 
deficit of over $3,000. She’s entitled to 15 weeks’ 
severance pay, approximately $7,200. She’s entitled to 
seek resolution and payment via the Ministry of Labour 
as well as other remedies in civil court for wrongful 
dismissal and further action against her co-worker for 
sexual harassment. Joan can file a complaint with 
employment standards and recover all of her costs, over 
$16,000. She also has the critically necessary time to 
consider pursuing a claim in civil court for the wrongful 
dismissal and, again, the further action against her co- 
worker. 

Under the amended act, Joan needs to decide whether 
to pursue her rights through employment standards or 
elect to proceed through the legal system. To make this 
vital decision Joan should first seek the opinion of both 
employment standards and a member of the legal pro- 
fession. Then she’s got to weigh both options to make her 
decision. The amendment professes that all of this can be 
done in a short two weeks. I presume that the Ministry of 
Labour intends to hire a massive number of people since 
they’re going to be able to give this opinion in less than 
a two-week time frame. Since there’s non-sufficient time 
for Joan to procure legal counsel, Joan will then have to 
gaze into her crystal ball to make her decision. Her 
options are to begin a long and expensive court battle 
with the forfeiture of the ministry enforcement or to 
accept less than her entitlement via the new Employment 
Standards Act. Some choice. 

For the displaced worker and the working poor, they 
will be forced to chose the most expeditious and afford- 
able means to recover their money. Typically, filing a 
claim through employment standards is the common 
choice because many cannot afford to hire a lawyer. This 
option is elected because they’re in a vulnerable situation 
while they meet their financial and familial obligations at 
the risk of waiving their rights to recover that which is 

truly owed to them. 
_ The new statutory amount that an employee may 
recover by filing a complaint under the act is a maximum 
of $10,000 for amounts owing that include back wages, 
vacation, severance and termination pay. A minimum 
amount is still yet to be determined. Joan’s owed over 
$16,000. An amended act, as cited, will virtually pave the 
way and legitimize corporate theft. Joan’s dilemma: She 
needs money now. She needs to support her two children. 
Joan is a single parent. Her other alternative at this point 
is to go to the local welfare office, not one of which this 
‘province should be very proud considering the recent 
decimation it’s made of it. 

Joan is the victim in this case. The corporation remains 
the uncharged, the untouched, the unpunished. They are 
the corporate criminal. You are suggesting that it is fair 
'in this province to rip off workers and that those who are 

ripped off should go with no redress. 

Joan’s choices, as ludicrous as they are, are to accept 
_a loss of over $6,000 or to proceed with civil action. Of 

course, legal actions take money. She doesn’t have it 


because her former employer has her money. Is she to 
rely on her family and her friends to carry her through 
this long and arduous process, or is she expected to rely 
on tuna from food banks that this government refuses to 
support or recognize? What does she do? Does she 
choose the quickest way possible to recover some of what 
is owed to her and let her employer off the hook because 
some money is better than no money at all? She has two 
weeks to decide, and already knows that she can’t afford 
a lawyer. She’s also aware that with the cutbacks to legal 
aid, they’re not in a position to handle her case. 

She was already struggling paycheque to paycheque to 
support her two children. This amendment encourages 
Joan’s employer and others like them to violate the most 
basic standards while compounding the difficulties many 
working poor are experiencing. It opens the door to 
further sexual harassment and abuse in the workplace. 

She wasn’t prepared for this, yet she’s forced to make 
her decision based on her immediate financial needs 
while she struggles to secure alternative employment. To 
add insult to injury, she’d have to pay for collection 
services since the amendments include the privatization 
of this existing government service. The regulations will 
allow prorating this settlement among the collector, Joan, 
the former employer and the government. It will mean 
that people like Joan will be required to pay a fee 
because of the wrongdoings of an employer. 

We must ask, why does our government continue to 
make policy changes and cutbacks without consideration 
for the very people these changes will impact? 

The implementation of Bill 49 will add yet another 
financial burden on those who can least afford it. Many 
are already trying to overcome severe financial diffi- 
culties and are trying to maintain a decent standard of 
living. The implementation of these changes will further 
erode the minimal entitlements to a basic standard of 
living and quality of life for all people. 

In closing, we applaud the Minister of Labour, Eliza- 
beth Witmer, for recently withdrawing yet another 
punitive section of Bill 49. I expect that upon conclusion 
of these hearings she will find the evidence and the 
courage to respect the workers in this province and 
withdraw this bill. 

The Chair: Thank you very much. That leaves us with 
just under a minute per caucus to make a comment or ask 
any question. The questioning this time will commence 
with the government. 

Mr Tascona: Just commenting on your example, that 
situation, since it’s sexual harassment, would be covered 
under the Human Rights Code, under which there would 
be some reinstatement. 

Ms Pons-Marier: I think the real issue on this, Mr 
Tascona, is what’s happening in the bill, not the issue of 
the sexual harassment. 

Mr Tascona: I think your example — it should be 
pointed out that an individual who is sexually harassed 
wouldn’t be going under the Employment Standards Act; 
they would go to the Human Rights Code to get reinstate- 
ment. Also, they could go to the Ontario Labour Rela- 
tions Board — 

Ms Pons-Marier: The employer was not the sexual 
harasser. 
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Mr Tascona: — and go under the health and safety 
act to get redress, so that has nothing to do with Bill 49. 
I just want to put that on the record for that particular 
example. 

Ms Pons-Marier: The employer said he was terminat- 
ing for shortage of work. This does apply. 

Mr Tascona: Those are all my questions. 

The Chair: Official opposition? 

Mrs Pupatello: Thank you, Pamela. First of albet 
think you did a terrific job. You can probably understand 
the government member’s sensitivity to the type of 
example you chose to use today in discussing Bill 49, 
given recent events at Queen’s Park. Having said that, it 
really is the perfect way to describe how individuals lose 
in very real examples, and I have no doubt that this is 
indeed a real example. 

Given the last few comments you just made about the 
repealing of certain sections, could you give me a 
commentary about what you see as the meaning of the 
hearings travelling the province after a very significant 
and contentious portion of the bill was withdrawn by the 
minister recently? That is the negotiation of the overtime 
and those things that can be negotiated. That portion was 
withdrawn. Most of the people who presented to the bill 
during the hearings have pointed out that that’s really a 
very difficult part. That part has been withdrawn, so what 
do you see as the overall purpose then of the hearings 
and the cost of that? 

Ms Pons-Marier: | think, Sandra, there are still too 
many punitive measures contained in the bill. It’s my 
sincere hope that attention is paid to these hearings and 
that this just isn’t a setup and another horse-and-donkey 
show. If they are really going to listen, then most of 
those measures will be withdrawn from that bill. 

I guess it’s up to the government now to show that it 
has respect for workers in this province. The more people 
bring examples to the table, it brings reality to the 
members who put any comments through to this. Hope- 
fully, and we expect, if there’s any recognition for 
workers in this province, this bill will go very quickly to 
the garbage can. 

1520 

Mr Christopherson: Pam, thanks very much for the 
presentation. 

Ms Pons-Marier: Thanks, Dave. 

Mr Christopherson: I know the work that you do at 
the centre, having been down there in a previous capac- 
ity. We’re still having a great deal of difficulty getting 
through to the government in understanding why reducing 
the claim period for back pay from two years to six 
months hurts vulnerable people. It’s because they don’t 
file, in 90% of the cases, until they’ve left employment. 

As the director of an unemployed help centre, can you 
explain from that point of view for the benefit of the 
government members, what is it that a vulnerable worker 
faces When they’re unemployed if they don’t have the 
skills, particularly if they’re a visible minority or if 
they’re a woman? What are some of the circumstances 
you face when you talk to people who are unemployed? 
That then shows what people who are currently working 
but having their rights denied are afraid of facing. What 
1s it that some of the people you deal with on a day-to- 


day basis are facing in terms of trying to pick up the 
pieces of their life and find a job? 

Ms Pons-Marier: If we are dealing with a client 
who — only 80% are literate; 20% of the population in 
this province of working people is functionally illiterate. 
For those who can read the documents, the first thing that 
happens to them with unemployment is that they go 
through an emotional roller-coaster. One is not prepared 
at the first drop of the hat when they’ ve lost the job to be 
able to deal with the extending circumstances. Many of 
our clients will continue to lie to their family and may go 
off pretending they’re going to work without telling the 
family they are yet unemployed. Then they face a 
difficulty, if they qualify for unemployment insurance, of 
resolving those issues. By the time we resolve the issue 
with UI, we may be into a couple of months. We still 
then have to assist them in coping with unemployment. 
Then trying to move into a position where they have to 
take care of their rights on their own is not going to 
happen in the six-month time frame. To reduce that 
window of opportunity provides no cost savings, provides 
no protection to workers, and it’s astounding that the 
window is reduced. We fail to understand why there is 
any reduction. 

Mr Christopherson: We’ve had some people suggest 
it’s going to legalize theft of employee wages. 

Ms Pons-Marier: The whole amendment to Bill 49 
has done that by saying that the victim becomes the 
person to pay and the corporation continues to keep an 
employee’s money without being charged. 

The Chair: Thank you both for making your presenta- 
tion here this afternoon. 


CANADIAN AUTO WORKERS, LOCAL 195 


The Chair: That leads us now to the Canadian Auto 
Workers, Local 195. Good afternoon. 

Mr LaPosta: We’re getting a second shot at the can 
here. 

The Chair: The 16th, actually. 

Mr Mike Renaud: I’ve asked Nick to come back uf 
and do the presentation, or at least be here. I noticed the 
panel didn’t have the opportunity for questions due tc 
time. We will shorten ours to some extent on matters that 
have been a little repetitive — not to say they’re not 
important — and I’ll point those out. Nick is also the 
financial secretary of our local union, which is his other 
paying, full-time job, so he’s certainly properly seated 
here. The president of our local, who was named to be 
here, is in Toronto on urgent union business. 

I think it important maybe at the end — that’s why 
we'll try to get through this thing — that if there are 
questions, because of the cross-section of workers the 
labour council represents and the numbers — before | 
start I will mention that in our experience we are the 
largest local union in the CAW in terms of number ol 
workplaces represented; not in terms of the membership 
but certainly in terms of the number of workplaces 
represented. 

By way of introduction today, my name is Mike 
Renaud and I’m the first vice-president of CAW Local 
195. Our local represents approximately 5,000 workers 
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encompassing 70 different workplaces. In terms of the 
nature of the work, it varies quite substantially. Most of 
our workplaces are auto parts manufacturers, but we also 
represent workers in food processing, tool-and-die shops, 
security guards, pharmaceutical and packaging work- 
places. We also have now two grocery stores owned by 
a family, approximately 300 people there. There are a lot 
of minimum-wage jobs there; we’re negotiating our first 
collective agreement. 

As you can see, our experience is quite extensive and 
varied in itself. In terms of the size of our workplaces, 
just so you have a clear picture of our makeup, we 
represent workplaces with workers who number as few as 
six and as many as 600. 

Let me first comment on your proposed changes and 
then suggest some changes you may want to consider that 
we believe would help both the economy and the people 
of our province. 

With regard to the limitation periods, I just want to say 
briefly that the reduction of the time limit an employee 
has to file a claim from two years to six months is an 
abrogation of the ministry’s duty and obligation. To 
suggest that an employee who in all likelihood has 
meagre funds under the circumstances could take his or 
her employer to court is ludicrous. The act is in place to 
protect people under these circumstances and this govern- 
ment should not shirk that responsibility. 

The government should ensure that the officers of the 
ministry have the resources and power to enforce the act 
to promptly recoup moneys clearly owed to employees. 
Employers who refuse to pay should be dragged into 
court and fined or jailed. I don’t know, unfortunately, the 
personal background of everybody here at the panel, but 
I would ask you to try to think of it in terms of a per- 
sonal nature. If I withheld money that I owed to you, 
would you be prepared to wait years before receiving it? 

We’ve had numerous cases where that is what’s 
happening. We’ ve had cases where employers have taken 

money off the cheque for support payments, for credit 
union deductions etc, kept the money and spent it and 
then subsequently gone bankrupt in the next two or three 
months. Then it comes into the enforcement, so there are 
a couple of pieces of legislation here that need to be 
intermingled, but that certainly comes under the sphere of 
the Employment Standards Act enforcement branch. Then 
what happens in the bankruptcy case is the workers, as 
you know, are last on the list of creditors. We think 
‘something could be done there to move those workers 
and those cases up to the front. 

I suggest to you that if I somehow picked your pocket 
today of your wallet, the appropriate penalty would be to 
call the police and have me taken to court and, again, 
whatever the justice system does. That’s what’s happen- 

ing in the workplace today in the case of a lot of 
workers, and under the premise of being an employer 
-we’re really letting some crimes go by. 

' The maximum claims portion of our presentation, 

along with the use of private collectors, I’m going to skip 
and go right to number 4, page 5 of our presentation. 
‘Nick covered those essentially verbatim in our report, so 

‘again, not to diminish the importance of those, but so not 
to be repetitive. 


With regard to unionized workers denied access: To 
deny access to workers who are unionized to the Employ- 
ment Standards Act is prejudicial to those taxpayers. Why 
should someone not be able to go to the government to 
ask that a law of the province be enforced? Because they 
chose to join a union? Why should unions now have to 
absorb the cost of arbitrators to have companies live up 
to the laws of the land? This appears to be a rather 
transparent tactic to further upset the existing delicate 
balance in most workplaces. 

I think we do pretty well in our province with the 
existing system and in most workplaces with the unions 
and employers, but I can say to you that it is a daily 
delicate balance, that it is an adversarial system. That’s 
just the way it is, and that’s the system we have to live 
in, so I think you’re throwing something into the mix 
there that’s going to upset that balance. 

Which brings us to flexible standards. Although it’s 
been announced that this change has now been tabled 
until the fall, we are very concerned. Let me suggest that 
this change should not occur at all. To throw up for grabs 
the most basic rights for workers in an adversarial 
relationship like the collective bargaining process is 
unconscionable. Surely you can understand that the 
employer is very often in a position of power in the 
workplace and at times will use that power through the 
collective bargaining process to erode the progress that 
workers have made. 

Under the threat of lockout workers may feel the need 
to settle for fewer holidays or longer workdays etc, the 
things that are covered by the act and are currently 
protected by the act, so long as the entire package can be 
seen by someone — we don’t know who that someone 
will be; I assume someone in the ministry — as greater 
than what the act confers. In actuality, it may be less of 
a benefit than was enjoyed prior to negotiations but still 
considered greater than the Employment Standards Act. 
I think that’s a realistic situation if that section of the act 
is passed. This change is a backwards way of getting at 
such things as hours of work and will lead to more 
disruptions in the workplace. 

1530 

Let us now propose some changes to the act that we 
believe should be considered. 

Termination: Present notice requirements cover up to 
eight weeks’ notice if the period of employment is eight 
years or more. They should be extended up to 26 weeks’ 
notice if the period of employment is 10 years or more. 

Notice requirements for mass layoffs: The present 
figure of 50 or more employees to trigger the eight 
weeks’ notice should be lowered to 10 or more 
employees. At the high end of the spectrum, in the event 
of a termination involving 500 or more employees, the 
notice requirements should go from 16 weeks to 26 
weeks. 

We believe that along with this legislation there should 
be some legislation married, so to speak, with the UI act 
that workers who are in that situation aren’t having their 
severance and termination pay carved out of their unem- 
ployment insurance, so that when a community is hit with 
a workplace closure that group of people maintains their 
purchasing power for a little longer period, so that they’re 
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not immediately cut to nothing until their unemployment 
comes in, and it’s reduced now to 50% or 55%. That has 
an impact, not only on the families, but on the economy 
of the communities. 

Justification provisions in the event of closure: There 
needs to be some justification process in the event of a 
closure. The public has a right to know (a) of any grant 
or loan moneys that were given to the corporation by the 
government; (b) whether the closure is the result of true 
financial hardship or just a case of a company leaving our 
country to go to a country where workers have not yet 
been able to achieve a decent standard of living. 

If a closure is not as a result of true financial hardship, 
the corporation should have to contribute into a fund 
managed by the government to assist displaced workers 
either through retaining or, in the case of older workers, 
financial assistance in the form of early retirement. We 
think that’s a fair requirement rather than passing that 
cost on to the taxpayers under those circumstances. We 
believe these proposals would help with an area’s econ- 
omic stability by providing some maintenance of income 
during periods of retraining so that workers will maintain 
purchasing power during adjustment periods before re- 
entry into the workplace. 

The government should increase time off given to 
workers through the act. This can be done by increasing 
the number of statutory holidays or increasing the current 
-acation requirements from two weeks to three weeks. 
ihe current average time off in our province and in our 
country is lower than most of the leading industrialized 
countries. 

Increase maternity leave to one year, again bringing us 
in line with other countries. 

Shorten maximum hours that can be required to work 
in a week from 48 to 40. 

Increase the minimum wage on a regular basis. 

Aside from the obvious and much-needed benefits to 
families and society as a whole, such as more family time 
etc, these changes would have an almost immediate 
positive impact on our society. 

Remember that for every 50 people who get an extra 
week of vacation, one person would have to be hired, or 
that for every woman who took one year off for matern- 
ity leave, one person would have to be hired. A shorter 
workweek would also have a similar effect. 

You must realize that every penny of an increase to the 
minimum wage goes directly and immediately back into 
our economy in all different directions, as people’s 
purchasing habits are different. However, a decrease or a 
freeze in the minimum wage goes directly into the 
Savings accounts of businesses or often, in the case of 
large multinational fast-food restaurants or international 
department stores, leaves our province and country 
altogether. 

The problem with our current economy is lack of 
purchasing power for the bulk of consumers. We believe 
these changes that you have the power to initiate not only 
make Ontario a better place to live but would kickstart 
Our economy into a long-term upswing. 

We wish to express our appreciation for having been 
given the time to make this presentation and trust you 
will respond to our proposals in a positive fashion. 


We attempted today, Madam Chairperson and commit 
tee members, to provide you not only with the humar 
side, which I think everyone here is concerned about, bu 
an economic argument as well. We’ve always had thy 
position that the Employment Standards Act is a key 
piece of legislation, and I think that what’s before you i, 
an opportunity. We say with all due respect that it’s ther 
now for you — we gave our input — to do what you 
will. It’s a different economic alternative. 

Mr Hoy: At the top of page 5, where you talk abou: 
how unionized workers are denied access, it has beet 
perceived and stated by others during the hearings thu: 
far that this is a form of downloading. Let me just say 
that this isn’t the only area where the government i; 
doing this. The agricultural community has what i: 
known as an agricultural financial protection plan. The 
farmers put their money into it; the government adminis: 
ters it. Now there are conversations going on where the 
government would get out of the administration part anc 
download to the farmers to administer a plan agains 
bankruptcy by others. So it’s not the only case and it’s 
foreshadowing of the government’s whole agenda. 
appreciate your comments today. 

Mr Renaud: I'll give you an example. We have : 
grocery store here. The bulk of those people are making 
minimum wage. When people envision the CAW 0 
organized labour, very often they think of the Big Threv 
and a lot of protection and a lot of people working there 
so how could those people be taken advantage of? That’: 
not the case in our experience. We take whoever feel: 
they need a union, so we have workplaces as small a: 
six. The employer does have the power. By far, mos 
employers won’t abuse that power, but there are some 
that will, and I submit to you that it’s your responsibility 
to protect those workers from those abuses. : 

Mr Christopherson: I appreciate the presentation. It: 
good to see you again and I congratulate you on the jot 
you’re doing representing the workers in this area. | 

I want to ask for your gut feel about the process that’. 
being entered into. We hear the government continually 
asking a lot of presenters from the labour movement’ 
“Are you comfortable?” “Are you prepared to recom 
mend?” “Will you participate in these discussions ove 
the next year?” The labour movement, of course, wil 
make its own decisions about that. 

I would like to ask your feeling, given the fact of th 
track record of this government, about what the chance: 
are of any real improvements when you look at Bill ’ 
and what that did — legalizing scabs again and the right: 
that it took away — which it didn’t run on. They had nc. 
mandate. They didn’t have one day of hearings wher 
they passed that bill, not one day. Their intent to gut thc 
WCB; the fact that they’re bringing in workfare; the fac 
that they’re going after health and safety protection; an 
the fact that now with Bill 49 no consultation, trying ic 
claim that it’s housekeeping, didn’t want to have an) 
public hearings — all of these things — what is you 
feeling heading into a year-long discussion with thi: 
government about the possibility of any real gains fo 
workers, particularly the most vulnerable? 

Mr Renaud: | would like to set aside partisan politics 
because this legislation is so key. I’ve always felt tha 
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deeply personally. It’s an opportunity for legislators to 
really help people in a real and a quick fashion all across 
our province. That’s why we gave some examples. I 
don’t know why we — all three parties — haven’t taken 
‘a harder look at things like increasing maternity leave. 
We have so many societal problems around child rearing 
‘and the trouble that our children are getting into as they 
iget into their teens, parents not being able to be at home 
to raise their children, and day care. It would help a 
whole host of things. 

We’re not jumping ahead of other industrialized — 
‘again, we can look at the European countries. I’m just 
saying that if we can come up to par, it makes our 
province a better place to live and it does create employ- 
ment. Aside from being a good thing for our families, it 
‘creates some employment. In a lot of ways it’s a throw- 
‘back to the old days. We live in a day where people 
aren’t having as many children. It may help with those 
‘things. 

The minimum wage: We’ve had a minimum wage in 
our province for a long time and I’ve never been able to 
understand that it’s well below the poverty level for 
people in our province. It’s a myth to think that it’s all 
young students any more doing the minimum-wage jobs. 
‘Very often it’s two parents, both having minimum-wage 
jobs, trying to struggle to raise their kids. Their kids 
don’t have proper nutrition; they can’t learn in school. 
There’s a real spiralling effect. And the employers, you 
have to — 

_ The Vice-Chair: Sorry; I’m going to cut you off, Mr 
Renaud. We’re reserved to about a minute per person 
here and we’re going a little bit beyond that. 

Mr Renaud: I’m sorry. One final comment, Madam 
Chair, on that line of thought: Three or four years ago, as 
I taught in one of our union programs, one the stats from 
StatsCan was that McDonald’s at the time employed 
29,000 employees in Canada. Those are all minimum- 
wage jobs. When you go in now and when you see 
people working for minimum wage, it’s adults; it’s not all 
young people in school any more. 

1540 

| Mr Tascona: I'd like to thank you for your presenta- 
tion. It’s very well-thought-out, but there’s some areas I 
want to touch base with you on. The techniques of 
collection have been discussed. It’s been grappled with 
by a number of levels of government. For example, in 
1993 the NDP got rid of the collections unit when it was 
dealing with enforcement and basically gave it to the 
employment standards officers to enforce. Presently we 
collect 25 cents on the dollar and the system just isn’t 
working. I share your thoughts with respect to the 
Bankruptcy Act. Certainly, before an employer should be 
able to go bankrupt they should satisfy their obligations 
to their workers, but we don’t have control over that, 
although I know the minister is very attuned to it. The 
federal government should be acting in that area and it 
nas done nothing. 

| One area I want to talk about is that the other day we 
were discussing the enforcement measures. Mr Duncan, 
fhe member from Windsor here, was commenting on it, 
and I’ll quote him from Hansard on Wednesday, in 
Waterloo: 


“Mr Duncan: It has not, in my view, been particularly 
good at protecting vulnerable employees. I guess the 
question all of us have to ask ourselves, particularly 
people who represent workers and who speak on behalf 
of more vulnerable workers, is, what alternatives would 
we offer to the government? My experience has been that 
more officers don’t necessarily translate to better enforce- 
ment, that there have to be some regulatory changes both 
at the federal and provincial level to do that. Do you 
have any specific ideas along that line?” 

Would you agree with that approach in terms of more 
isn’t better in terms of resources being put into the 
Employment Standards Act? 

Mr Renaud: Without getting into partisan politics, we 
need to empower the officers of employment standards. 
It’s almost, frankly, a joke now. Sometimes they’re flatly 
refused — an officer of the employment standards or 
other various ministries, human rights etc — trying to 
gain access to workplace. We have better access, because 
we simply walk in, than an officer of the ministry. They 
get no respect and they need to be empowered. In our 
brief, we said in clear cases — there are always going to 
be some that will need to be sorted out, and there are 
many where employers clearly say: “I’ve got your money 
and I’m going to hold on to it as long as I can, because 
I know the system. I know that I’m not going to be 
dragged into court. I know my reputation is not going to 
be damaged. I know I’m not going to be fined, or if I am, 
I might be fined less than I have of your money.” 

Mr Tascona: Let me ask you this — 

The Vice-Chair: No. Excuse me, Mr Tascona, we’re 
now well over time. We were reserved to a minute per 
caucus and we got to be two and three, so I don’t think 
we should stretch it any further. 

Thank you very much for coming and making your 
concerns known to the committee. 

Mr LaPosta: If the minister is willing, Mr Tascona, 
we’ll be happy to discuss it with her any time. 


WINDSOR AND DISTRICT 
CHAMBER OF COMMERCE 


The Vice-Chair: I would ask that the representative 
from the Windsor and District Chamber of Commerce 
come forward, please. Good afternoon, sir. 

Mr John St Aubin: My name is John St Aubin. I’m 
chair-elect of the Windsor and District Chamber of 
Commerce. I’m sure this has been a very long day for 
you and I will be as brief as possible. 

The Windsor and District Chamber of Commerce 
represents more than 1,000 businesses in our community. 
It represents large businesses, multinational businesses, 
small local proprietorships, professional people. Our goal 
is to establish effective communications between busi- 
ness, labour and government in fostering a better econ- 
omic climate throughout our community. Our expansive 
and diverse membership and our grass-roots democratic 
model of governance solidify the position of the Windsor 
and District Chamber of Commerce as the voice of 
business for our community. 

The Windsor and District Chamber of Commerce 
supports Bill 49 as the first step in the government’s two- 
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stage reform of the Employment Standards Act. As 
legislation has been added to the act over the years, the 
act has become outdated, cumbersome and distinctly non- 
user-friendly. Specifically, when any act becomes loaded 
with exemptions, it’s a sure sign of being outdated. This 
makes it increasingly difficult for any government to 
deploy its resources efficiently and effectively. We 
enthusiastically await the second phase of reform and 
support the stated goals of promoting greater self-reliance 
and flexibility among workplace parties. 

The government has stated that Bill 49 has three goals: 
to allow the Minister of Labour to administer the 
Employment Standards Act more resource-efficiently, to 
promote self-reliance and flexibility among workplace 
parties, and to simplify and improve some of the act’s 
language. The chamber not only supports these goals but 
believes that Bill 49 meets them. In doing so, the bill 
continues to protect minimum employment standards for 
workers. Any claims that Bill 49 lowers minimum 
standards are not justifiable from our point of view. On 
the contrary, for example, one section of the bill dealing 
with the accrual of nghts during pregnancy and parental 
leave is an enhancement to the generally accepted 
interpretation of the current right. 

The chamber is very supportive of those provisions of 
Bill 49 which eliminate duplicate claims, limit recovery 
of moneys to a six-month period and extend the appeal 
process. 

Employers are increasingly and unfairly faced with 
defending claims of the same nature or for the same 
remedy in more than one forum. As an aside, efficiency 
from the employer’s point of view, and yes, we certainly 
want our workers protected, but the efficiency side must 
take place. The problem is not restricted to employment 
standards complaints. It also spans a variety of employ- 
ment-related statutes. However, dealing strictly with the 
Employment Standards Act, non-union employees are 
able to have employment standards disputes dealt with by 
the courts in wrongful dismissal actions, as well as by the 
employment standards branch. Unionized employees are 
able to file grievances under a collective agreement to be 
dealt with in the grievance and arbitration process and 
may also file complaints with the employment standards 
branch. Employers are often left vulnerable to defending 
the same dispute in multiple forums and must bear the 
associated costs. 

The public purse is often also unfairly burdened. In the 
case of multiple claims in the courts and to the employ- 
ment standards branch, duplicate public resources are 
spent. These resources would be more efficiently utilized 
in a single forum. Given these facts, the chamber sup- 
ports provisions of Bill 49 which would eliminate the 
ability to pursue duplicate claims in multiple forums. 

The chamber also is very supportive of the proposed 
provision of Bill 49 which would limit the entitlement to 
recover money under the act to six months instead of the 
Current two years. The proposed provision places, quite 
properly, an onus on employees to make complaints in a 
timely manner. Delays in making complaints often create 
an unfairness to the employer in providing a defence. In 
addition, the older the complaint, the longer and more 
difficult will be the investigation with its subsequent 


greater costs. This also moves Ontario in line with 
Alberta, British Columbia, Manitoba, Newfoundland and 
Nova Scotia, who have the six-month limitation period. 

As an aside, within the workplace, it should be noted 
that time is busy and the longer a claim is left, it certain- 
ly becomes much more difficult for all three parties to 
discuss. It should be discussed on a very quick basis from 
the employer’s perspective. The three parties I’m refer- 
ring to, clearly, are the employee, the employer and the 
union, if there is a union in place. 

The chamber is also very supportive of the proposed 
change in the increased time limit to appeal employment 
standards officer orders from 15 to 45 days. The 
increased appeal period provides a more reasonable time 
in which to: (1) allow both parties to negotiate a settle- 
ment in lieu of an appeal; (2) more fully consider the 
merits of the filing of the appeal; and (3) make the 
necessary payment of the amount of the order and 
administration cost to the director in order to apply for 
the appeal. In many cases, the current 15-day period is 
simply not enough. 

As mentioned previously, the Windsor and District 
Chamber of Commerce supports Bill 49. We do have 
some points, mainly dealing with enforcement through 
the grievance and arbitration procedure, we urge to be 
Clarified, and these are in our mind quite important: 

(1) Under the act, employment standards officers have 
the power to investigate complaints, require production of 
documents for inspection and make inquiries of any 
person relevant to the inspection. It is unclear from the 
proposed amendments whether arbitrators are to be given 
these powers as well. The chamber believes that the 
arbitrator should not be taking on this role, as any 
arbitration hearing will take place only after the various 
steps of the grievance procedure have been concluded. 
The grievance procedure ought to take the place of the 
investigation. 

(2) The act is unclear about whether an arbitration 
decision may be appealed or if it is final and binding and 
therefore may only be judicially reviewed. The proposed 
provisions state that an arbitrator may make any order of 
an employment standards officer. Under the act, officers’ 
orders can be appealed. It could therefore be argued 
logically that an arbitrator’s decision could be appealed. 
1550 

(3) All collective agreements set out time lines in 
which grievances must be filed and processed. With the 
many and varied collective agreements in place, it can be 
expected that some, and probably many, time lines will 
differ from those of the act — a very important point. 
The chamber believes that collective agreement time lines 
should prevail in order to ensure consistency. 

I know in my workplace, we have numerous collective 
agreements, and unfortunately, each collective agreement 
has different time lines. 

(4) Finally, I would like to repeat that the chamber 
supports the goal of promoting self-reliance and flexibil- 
ity. As such, the chamber strongly believes that allowing 
for a greater right or benefit as a package is a fundamen- 
tally important component of allowing workplace parties 
this flexibility to negotiate agreements which, if viewed 
separately, would not be in compliance with the act. 
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Although the proposed amendments of Bill 49 regarding 
the ability to assess a greater right of benefit as a package 
will help achieve such a goal, we believe greater clarify 
is required in this area. We look forward to discussions 
in this area during phase 2 of the Employment Standards 
Act reform. 

In conclusion, the chamber supports the two-stage 
process the government is using to reform the Employ- 
ment Standards Act and supports Bill 49 as the first step 
in that process. We would, however, like to see more 
clarity brought to those points we have raised. 

One other point: The chamber itself certainly is 
anxious at any time to dialogue, be it on a committee 
base such as this, or on other points of consultation of 
upcoming legislation, and the timeliness of that dialogue 
must be paramount in the eyes of the government. We 
certainly believe that your ability to properly hear our 
comments is a function of time, and time for you to 
review and analyse what may have been said in the 
hearings across the province. Thank you. 

The Vice-Chair: We have about a minute and a half 
per caucus starting with Mr Christopherson. 

Mr Christopherson: Thank you for your presentation. 
I think it’s interesting to note that of all the presenters 
we’ve heard today, I think this is only the second one 
that does support this. 

I want to address the question of your comment in the 
first paragraph on page 2 where you that “Any claims 
that Bill 49 lowers minimum standards are not justifi- 
able.” Obviously that is refuted by every presenter that 
has come in, and in some way represents or works with 
workers in the province, whether union or otherwise. I 
have some difficulty with that claim, when I think there 
has been absolute, clear, abundant proof that it is going 
to impact workers, particularly the most vulnerable, that 
standards are being lowered, that the maximum cap, 
regardless of whether there’s a good rationale for it, is 
still a lowering of a right that a worker had before. The 
‘same with the minimum thresholds. If they want to seek 
‘those amounts elsewhere, they have to pay the court 
costs, they have to pay the legal fees. They didn’t have 
to pay that before. They’re out money. They lose some- 
‘thing. The fact that they can’t claim for two years of 
back wages and can only claim for six months is a loss 

of a benefit. I have a great deal of difficulty understand- 
ing how you can stand by a statement that says that any 
Claims that Bill 49 lowers minimum standards are not 
justifiable, when I think the exact opposite has been 
proven conclusively in every community we’ve been in. 
Mr St Aubin: Minimum standards are just that. The 
consensus of our membership — and again, we represent 
over 1,000 businesses — is that they will continue to 
treat workers fairly, and that’s our membership talking. 
I’m glad I came early today. I heard the examples of the 
_ various union groups that spoke before me, and I respect 
_ those examples that were given. But our membership is 
telling us that in fact the standards act as amended will 
be a betterment from their point of view and that the 
minimum standards that they will administer, noting the 
| point of flexibility, will in fact, in their minds, allow a 
betterment to the workers. I can only quote you. 


Mr Christopherson: Fair enough, and with great 
respect, I can’t comment on what’s going on in their 
minds. But the proof is — 

The Vice-Chair: Mr Christopherson, I’m sorry, the 
time has expired. 

Mr Christopherson: — the minimum standards are 
being lowered. 

The Vice-Chair: For the government, Mr Shea, please. 

Mr Shea: Let me begin by asking a question concern- 
ing the way the system currently operates now. A griev- 
ance can be launched in two different ways at the same 
time. It can go through the Employment Standards Act. 
It can also go through the courts simultaneously. From 
your membership, is that creating difficulties for them? Is 
that creating problems? 

Mr St Aubin: The consensus of our membership is 
that yes, it affords variance of avenues and as crisp a 
procedure as can be put forward would be a betterment 
from the employer’s perspective. 

Mr Shea: Given the fact that there are very, very few 
Employment Standards Act claims that are received at the 
ministry from unionized workplaces, would it be the 
sense of your membership that the current grievance 
procedures in the collective agreements already seem to 
be working and are dealing with most of the complaints? 

Mr St Aubin: Not only the grievance procedure, but 
many employers are advocating a pre-settlement dis- 
cussion prior to formal grievance, and if at all possible, 
that vehicle or the grievance procedure would suffice to 
an agreeable settlement. 

Mr Shea: A concern raised by some — 

The Vice-Chair: Excuse me, I’m sorry. Unfortunately, 
we’re running short because presentations are eating up 
more of the 15 I think than we’re acknowledging, but I’m 
sorry about that. 

Mrs Pupatello: Thanks for coming to speak with us 
today. I wanted to ask you if you support the $10,000 cap 
on the claims, that portion that is being presented in Bill 
49. Do you support that measure that’s being introduced? 

Mr St Aubin: I’m not sure if I can comment on that 
honestly. 

Mrs Pupatello: You’re supportive of the bill, so ’'m 
assuming you’re supportive of that portion of it. 

Mr St Aubin: Yes. 

Mrs Pupatello: There are several of your member 
companies in the chamber who act as subtrades, for 
example, or they are subcontracted to do work. Let’s 
assume that companies go through a bidding process to 
access a job and let’s say they bid on a job that is going 
to cost $20,000 to the company. The subcontracted firm 
goes ahead and does the work that is valued at $20,000 
because they won the bid. After they go forward and do 
the work, the company that’s contracted them chooses, 
for whatever reason — they can’t, they go bankrupt, 
whatever. They can’t pay. It is now law that they’re not 
owed $20,000 but they can give them $5,000. It’s not all 
of it but it is $5,000. As a representative of your chamber 
businesses, do you believe that your chamber member 
ought to be given a 75%, perhaps, as an example, 
decrease in the value of the work that the company did 
for another firm? In concept, do you believe that? 

Mr St Aubin: That is an interesting example. 
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Mrs Pupatello: Do you believe in that principle, that 
a company which does work valued at, say, $20,000 
could in effect be paid $5,000 and that’s okay? Do you 
believe in that? 

Mr St Aubin: Rather than answer that question, 
particularly this morning I had almost the exact same 
example before me in my place of business. What I’m 
finding is that there’s a tremendous flexibility and there’s 
a tremendous point of negotiation between a general and 
a subtrade. While I know what you’re driving at within 
your example, I don’t see it happening in the real market- 

lace. 
: Mrs Pupatello: In fairness, you’re a representative of 
the chamber. I think you have to tell us your opinion on 
matters that in fact do pertain and are very relevant to the 
bill that’s being presented. 

The Vice-Chair: I’m sorry, but the time has expired. 
Thank you very much for coming forward today and 
presenting your comments. 


1600 
WINDSOR BLACK COALITION 


The Vice-Chair: I would ask that the representatives 
from the Windsor Black Coalition come forward, please. 
Good afternoon and welcome to our proceedings here in 
Windsor. I would ask for those present that you introduce 
yourselves, not only for the sake of Hansard but for those 
present to know who you are and who you represent. 

Ms Daphne Clarke: My name is Daphne Clarke, 
representing the Windsor Urban Alliance, as the presi- 
dent, Mr Clayton Talbert was unable to attend. However, 
the presentation was drafted by Mr Talbert. 

Ms Martha Elliott: I’m Martha Elliott. I’m here 
representing Windsor Black Coalition on behalf of Mr 
Clayton Talbert. 

Ms Clarke: I have come here to express great con- 
cerns regarding what I can only construe as a direct 
attack on the safety net put in place by the will of the 
people to protect their basic rights to a safe and healthy 
work environment, the opportunity to negotiate job 
descriptions, rates of pay, vacation periods, sick leave and 
other matters that are significantly important to all people 
working in Ontario today. 

The changes that have been proposed in Bill 49 for the 
Employment Standards Improvement Act are questionable 
regarding their real, as opposed to their proposed, intent. 
There are several areas that will greatly affect the average 
worker in more ways than one readily apparent at a 
glance. 

The minister, it would appear, decided to further erode 
the already inadequate protections which were placed in 
the Employment Standards Act to protect the worker who 
has the least protection. 

_Workers and advocates of workers have with great 
difficulty been able to pressure government administra- 
tions over the years to develop and place certain pro- 
tections in the Employment Standards Act that have had 
a direct impact on the loss of life and limb in the sweat- 
shops that exist in our country; also to eliminate child 
labour and put in place guidelines and standards. 

They presented employers and employees an area of 
minimum standards from which they could negotiate the 


terms of agreement to develop a mutually agreed upc 
working contract. 

This proposed two-phase project will place individua 
who have historically been vulnerable to the whims | 
employers with regard to the terms of employment ar 
other conditions of the workplace in the precario 
position of having to seek expensive legal counsel ar 
assistance. There will be no help coming from legal a 
for they will not touch employment problems. 

The opportunity for employers to present to employe 
a safe work environment and ensure that employe 
would be able to feel secure in that they would hay 
some type of job security has existed since the pr 
industrial era. 

It is well documented that without intervention the 
never would have been positive change in the policies 
employers to improve working conditions or look 
health and safety issues sincerely. Employees we 
expendable. If someone got sick or was injured they we 
simply replaced. To believe that employers are no 
prepared to negotiate sensitive areas with employees in 
fair and just manner without a clear and concise set | 
rules in place to protect workers is absurd. 

Furthermore, there must be a body in place prepared 
enforce these rules and take to task the employer who f 
whatever reason breaches them. This body should t 
accountable to the working people. For this to be tt 
case, the government of Ontario is the only feasible rout 
To consider a private company which may not be co 
cerned about anything other than the bottom line on tl 
balance sheet, certainly not the interests of the employe 
can only lead to abuse of the system. 

The government has the responsibility to tell workir 
persons the truth about the underlying reasons behir 
revisiting the Employment Standards Act. I believe th 
they are attempting to circumvent that responsibility. 

In the press release accompanying Bill 49 the labo 
minister stated: “These changes represent the first part | 
a two-phase” reform “of the act to cut through years ' 
accumulated red tape, encourage the workplace parties 
be more self-reliant in resolving their disputes and mal 
the act more relevant to...the needs of today’s wor 
place.” They will also “focus...attention on helping tl 
most vulnerable workers.” 

The reality is that the changes proposed in Bill 49 w 
make life a living hell for the most vulnerable workers 
Ontario. The workers who decide that they will ci 
employers for infractions of the Employment Standar 
Act will have less time to develop their complaints ar 
get them processed. This will make it much more diffict 
for workers whose employers have violated the Emplo’ 
ment Standards Act to obtain the money they are owet 

The changes in the act are deemed to be minor by tl 
minister. In reality, the changes will make an alreac 
impractical system of holding employers accountable f 
their actions that much more difficult for the employee 
accomplish in the time allotted. 

An employee who has had the unfortunate experien 
of having to take an employer before the employme 
practices branch fully realizes the weakness of this bo¢ 
to bring about a positive resolution to the case presente 
before it. This is well understood by the largest perce’ 
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tage of employees in Ontario as well as by the lion’s 
share of employers. This results in many infractions not 
even being addressed at all. Many employees have no 
faith in the system or the protection the system offers 
them, should they file a complaint. 

Employers constantly take advantage of this phenom- 
enon. As time passes, it is becoming increasingly preva- 
lent, and employers are more aggressive in infringing on 
the rights of employees and are not very concerned about 
being held accountable. Even if an employee is fortunate 
enough to win, collecting the award is certainly not an 
easy task. More often than not the employer will default 
on the money owed or in many cases will go bankrupt to 
avoid paying the settlement. 

With the measures that exist being inadequate to 
compel employers to address problematic areas in their 
workplace, it is certain that any modification of the 
standards or compulsory measures which does not add 
more teeth to the Employment Standards Act will certain- 
ly result in a complete breakdown of the standard of 
living that the people of this province have come to 
consider as normal. 

Statistics show that in 1994-95, 29% of assessments 
made against employers were not collected. This trans- 
lates into the following: Of the $64.3 million assessed, a 
whopping 74% was not collected. In 1994-95, out of 
8,298 employees who were owed money under the 
Employment Standards Act by their employers, money 
was collected by the ministry for only 3,552 employees; 
56% of employees owed money by their employers did 
not receive any money from them. 

A program that was introduced in 1991, the employee 
‘wage protection program, was designed to ensure the 
employees who were owed money by bankrupt employers 
might collect some of the money from the fund: up to 
$5,000 maximum, including termination and severance 
pay, per claim. The government, however, reduced the 
amount an employee can claim from the fund to a 
maximum of $2,000, excluding termination and severance 
pay. 
__ The employee wage protection program is not the most 
efficient body when it comes to collecting money from 
employers who owe. The EWPP is funded through the 
province’s consolidated revenue fund and little effort is 
made to recoup money paid out of the public fund by 
employers who refuse to pay or have claimed bankruptcy. 
_ We also must question the effectiveness of the employ- 
‘ment standards legislation when we take into consider- 
ation how effective is the low cost to any violations of 
the act. Furthermore, the number of inspectors to monitor 
_and investigate infractions is very low. In 1980-81 there 
were 1,304 routine investigations. Comparably, there 
were 21 in 1994-95. 

All workers in Ontario are going to suffer greatly if in 
the final analysis Bill 49 is successful in getting passed. 
Workers have felt the grip of tightening economic 

pressure as the workplace has been stripped down to the 
bare essentials in production and management. Engineer- 
ing has been eliminated from the factory floor. 
1610 

The reality is that the Employment Standards Act at 

'present is weak and easily abused by employers in an 


ongoing fashion. When the government talks about 
abolishing the red tape that slows the process, they must 
be saying, “We are going to remove the final vestiges of 
protection from the act so that employers can do almost 
anything they want.” 

The changes included in Bill 49 which the minister 
suggests will streamline the process basically shift the 
responsibility for enforcing basic labour standards on to 
individual employees and place the responsibility for 
enforcement into the hands of the private collection 
agencies unaccountable to the employees who seek their 
assistance. 

The money the proposed changes in Bill 49 claim to 
be saving will be saved by moving costs on to the backs 
of the most vulnerable workers. The first phase of reform 
to the Employment Standards Act is designed to soften 
up Ontario workers for the blow they’re about to receive 
when the second phase comes into being. The second 
phase will be the end of the already inadequate and 
insufficient standards provided by the law. 

Looking at the development of the employment 
relationship historically, it is obvious that the relationship 
has been one where the employer has always had the 
upper hand. This relationship has not changed drastically 
over the years. It has not become a clear-cut, well-defined 
matter to butt heads with an employer that refuses to give 
you a fair shake in the workplace and get satisfactory 
results. The employer, knowing that your efforts will end 
up being frustrating and next to futile in resolving the 
matter, will usually tell you to do whatever you think you 
have to do and business will go on as usual. 

Employers, having the upper hand economically, were 
able to offer jobs in their workplaces under conditions 
that were atrocious, simply telling individuals if they 
didn’t like the way things were, they could go and find 
another job. Having this type of leverage, employers 
could maintain their environment where they control the 
hours worked, the pay schedule and working conditions. 
Freedom of contract, uncontrolled, did not translate into 
a situation where the unemployment rate was kept low. 

In the 1930s unemployment was extremely high 
despite the fact that there was no minimum wage or 
controlled hours of work. Even today there is a huge 
debate regarding the position that increases in the mini- 
mum wage lead to significant job loss. 

The Employment Standards Act was not effectively 
enforced. The use of audits to detect violations is rare. To 
compound this already intolerable set of circumstances, 
if an employee does not complain of a violation, it has 
become fairly common practice that an employer will pay 
the wages owing and a penalty, or what is called in Bill 
49 an administrative charge, of the greater of 10% of 
wages owing or $100. 

Prosecutions of employers who violate the Employ- 
ment Standards Act, as I said earlier, are rare and 
employers take advantage of this. The indicator of this is 
the fact that over 30% of the employers against whom 
assessments were ordered simply refused to pay. This 
creates a climate of arrogance on the part of the 
employers who have an inclination to take measures to 
build up the bottom line through whatever measures 
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necessary. Employers realize that there is little chance of 
being detected, and even if they are, the cost associated 
with being detected is minimal. 

The challenge for the author of Bill 49 would be to 
ensure that there’s a strong set of disincentives for 
employers to violate the Employment Standards Act. 
Where does the employer who attempts to compete in the 
market in a fair and just manner stand a chance against 
employers who are prepared to violate the law for profit? 

It is obvious who the most vulnerable people are: the 
employees, and some are more vulnerable than others. 
Bill 49 will force employees out of the employment 
standards mechanism and compel them to go into civil 
courts; that is if they can afford the legal costs involved. 
It is a much lengthier, more expensive route to take. For 
many it is more expedient to take the easier way out, as 
most do, and walk away from the whole matter, accepting 
the loss as part of doing what you can to keep the job. 

The government’s position — 

The Vice-Chair: Excuse me for a moment, please. I’m 
not able to find you any more in the text you are reading 
from. It moved around there for a couple of pages. We 
are at 17’2 minutes now, which is already two and a half 
minutes over the allotted time. I would be open to maybe 
wrapping it up, say, within a minute, because I’m not 
sure where you are any more. 

If you want to draw some type of summary statement 
over the course of a minute, I think that would be 
acceptable to the committee members. 

Ms Clarke: Okay. I’ll go to the last page for you. 
Other provinces such as British Columbia, and the federal 
jurisdiction, allow employers and unions are to negotiate 
their own standards on a range of items. Each negotiated 
standard must be at least as good as that provided in the 
legislation. 


Bill 49 has a new slant. Under it the standards negot 
ated with a union as a package must be at least as goo 
as the package of standards provided in the Employmer 
Standards Act. 

I suggest that the recommendations on pages 22, 2 
and 24 be submitted to this august body for consideratio 
and implementation. Those are the pages from the thin 
that Mr Talbert wants to have included. 

I thank you for giving us the opportunity to make thi 
presentation to you. 

The Vice-Chair: I take the liberty to ask what you ju: 
held up there, where you were referring to pages 22, 2 
and 24. Is that something you presented to the committe 
as an appendix to your submission? 

Ms Clarke: I don’t think you’ve got that. 

The Vice-Chair: I can’t quite tell what that is; I’r 
sorry. Could you read the title of the bill? It is not the 
long. 

Ms Clarke: It says: “The Real Story: An Analysis ¢ 
the Impact of Bill 49, the Employment Standard 
Improvement Act, Upon Unrecognized Workers. 

“Professor Judy Fudge, Osgoode Hall Law Schoo 
1996.” 

I have an extra copy. 

The Vice-Chair: We have that as a previous sut 
mission. If you don’t mind, for the sake of the recor 
we’ll refer to it as an appendix to your submission. 

Ms Clarke: Exactly. 

The Vice-Chair: The Fudge report, or submission. 

Thank you very much for coming today. Unfortunatel 
now we’ ve well expired the time in terms of potential fc 
questions. However, we will certainly keep your thought 
in mind as we proceed through the hearing process. 

There being no other presentations scheduled for toda‘ 
the hearings are now closed. 

The committee adjourned at 1620. 
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The committee met at 0904 in the Valhalla Inn, 
Thunder Bay. 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’ AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
Employment Standards Act / Projet de loi 49, Loi visant 
a améliorer la Loi sur les normes d’emploi. 

The Chair (Mr Steve Gilchrist): Good morning. I call 
the meeting to order on this, the sixth day of hearings on 
Bill 49. We’re pleased to be here in Thunder Bay and 
look forward to hearing the presentations throughout the 
day. 


THUNDER BAY CHAMBER OF COMMERCE 


The Chair: First up this morning is the Thunder Bay 
Chamber of Commerce. I invite you to come forward to 
the table. Good morning. Just a reminder that you have 
15 minutes to use as you see fit, divided between either 
presentation or question and answer period. 

Mr Doug Smith: Good morning, ladies and gentlemen. 
My name is Doug Smith, the chair of the board of 
directors for the Thunder Bay Chamber of Commerce. 
With me this morning is the president of our chamber of 
commerce, Rebecca Johnson. We are pleased to have the 
Opportunity to address you on Bill 49, the Employment 
Standards Improvement Act, on behalf of the business 
community. 

Our chamber of commerce represents some 950 
member organizations and over 1,300 voting representa- 
tives. 

The general focus for our chamber of commerce during 

1996 has been on municipal issues. The Employment 
Standards Improvement Act, although not a direct 
municipal issue, is still one of great importance to our 
membership and to the business community at large for 
the region of northwestern Ontario. You will hear later 
today from our umbrella organization, the Northwestern 
Ontario Associated Chambers of Commerce, and we 
know that their message will very much parallel our 
message. We realize the impact on all facets of our 
province through the passage of this bill and the impact 
particularly on the business community. 
__ The Thunder Bay Chamber of Commerce congratulates 
the government in deciding to implement two stages to 
reform the Employment Standards Act. We support Bill 
49 as the first stage of that reform. 

We recognize that the act is long overdue for change 
in the new and changing environment that we are now 


encountering. The act is unwieldy and not friendly to the 
small business owner in its current form. Legislation has 
been added during the past several years without thor- 
ough examination of the way it should be organized. 
Exemptions appear in several sections. 

The Thunder Bay Chamber of Commerce looks 
towards the second stage of the reform that will provide 
a tightening of various areas as well as assist the business 
community, both for the employer and the employee. 

Bill 49, as we understand it in its proposed state, has 
three goals, which we support: first, that the government, 
through the Ministry of Labour, administer the Employ- 
ment Standards Act more resourcefully and efficiently; 
second, that the act will be more flexible and assist the 
employer and employee in working together within the 
framework of the legislation; and third, that the act is 
more simplified and in more current language that is 
readily understandable. 

Bill 49, in undertaking these goals, protects employ- 
ment standards for the employee. Employee standards are 
enhanced in several areas. Note section 12, where accrual 
rates during pregnancy or parental leave are augmented 
from the rights they currently have. 

The Thunder Bay Chamber of Commerce supports the 
elimination of claim duplication and changes to limitation 
and appeal periods. Our chamber as well as most others, 
not only in Ontario but in Canada, has been lobbying for 
several years that duplication at any level of government 
be decreased. We are indeed pleased to see that our 
message is starting to be heard and reacted to. Thank you 
for recognizing and eliminating the duplicate claims. We 
are also pleased to see that the recovery of money is 
limited to a six-month period and that an extension for 
the appeal period is also included in Bill 49. 

Small business, as it is defined, represents 76% of our 
membership and is currently overburdened with govern- 
ment forms. They are also faced with an increased 
defence of claims that are similar or render the same 
solution in numerous forums. This is unacceptable in 
today’s environment for small business as they struggle 
to survive. Businesses don’t have time for this. Govern- 
ment needs to recognize that this is not only happening 
with employment standards complaints but with other 
employment-related legislation as well. 

Non-unionized employees are allowed to have employ- 
ment standards disputes dealt with by the courts in 
actions of wrongful dismissal and the employment 
standards branch. Unionized employees can file griev- 
ances under a collective agreement dealt with in the 
grievance and arbitration process. They may also file 
complaints with the employment standards branch. 
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Business employers, on the other hand, have to defend 
the same dispute in numerous forums and must also pick 
up all costs that are involved. The taxpayer must pick up 
the various forum costs dealing with multiple claims in 
court and in the employment standards branch. All 
resources, both financial and union resources, can be 
better used in a single forum. The Thunder Bay Chamber 
of Commerce supports the sections of Bill 49 which 
remove duplicate claims in multiple forums. 

0910 

Once again government is recognizing the new envi- 
ronment that business is working in and must survive in. 
You are trying to address the needs that will make the 
workplace better for all. 

The Thunder Bay Chamber of Commerce is pleased to 
see the provisions in the bill which limit the opportunity 
to recover money to six months instead of the current two 
years. The proposed change places, as it should, the 
responsibility on the employee to make complaints in a 
timely and convenient manner. Complaints that are 
delayed create in many instances an unfairness to the 
employer’s defence. Also, the longer the complaint is not 
identified to the employer, the longer and more difficult 
is the analysis of that situation. This does not include the 
probable increase in costs. Businesses do not have the 
extra financial abilities to support such delays. 

Time limits to appeal the employment standards 
officer’s orders from 15 to 45 days is also an improve- 
ment. This increase provides more time to allow both the 
employee and the employer to negotiate an in-lieu 
settlement of an appeal, consider whether an appeal 
should be filed and make the required payments to the 
director in order to apply for an appeal. The current 15- 
day period is not reasonable for many small businesses. 
Quite often we are talking about employers who are 
looking after all facets of their businesses, and the 
Employment Standards Act is just one component of their 
regular workday. We applaud the government for taking 
steps to eliminate duplicate claims and change the appeal 
periods. 

Although we agree with the changes proposed in the 
Employment Standards Act under Bill 49, there are a few 
areas that need to be addressed, particularly under section 
20, concerning enforcement through the grievance and 
arbitration procedures. How many officers must business 
report to? Under the Employment Standards Act, employ- 
ment standards officers will have the power to investigate 
claims. They will also be able to inspect documents and 
discuss the situation with any person involved in that 
complaint. Will arbitrators be able to do this as well? 

The Thunder Bay Chamber of Commerce does not feel 
that the arbitrator should have this authority. Arbitration 
hearings should only take place after all other steps of the 
gnievance procedure have taken place. The grievance 
procedure should take the place of the investigation. 

Proposed amendments allow arbitrators the right to 
enforce the act. We are concerned that arbitrators will not 
have these rights under some provisions under a collec- 
live agreement between an employer and a union. With 
the wording proposed, an arbitrator has the jurisdiction to 
make a related employer declaration. This would make 
more complications and could lengthen the hearing. 


Again time and cost must be taken into consideration, 
time and cost that small businesses do not have. 

The related employer provisions are unclear. How can 
an arbitration decision be appealed or reviewed, or is it 
final and binding? The proposed wording is unclear in 
this area. 

Collective agreements between employers and unions 
usually set out time lines in which grievances must be 
filed and processed. These time lines could be different 
under the proposed Employment Standards Act. 

The Thunder Bay Chamber of Commerce has been 
working for the past few years to create a better working 
environment between labour and business within our 
community. We would like this to continue. Only by 
working together can we continue to have Thunder Bay 
grow, particularly economically. We believe that the 
agreement made between the employer and the employee 
in a collective agreement should prevail. Grievances 
should be filed which allege both violations of the 
Employment Standards Act and the collective agreement. 
Consistent time lines in such a case are crucial. 

We’re not sure from the proposed amendments if the 
arbitrator has the ability to award damages within the six- 
month recovery period. The Thunder Bay Chamber of 
Commerce believes that the remedial jurisdiction of 
arbitrators should be restricted in order to provide equal 
rights to all employees. 

Clarification needs to be made regarding the expedited 
arbitration pursuant to the Labour Relations Act available 
for grievances seeking to enforce the Employment 
Standards Act. 

In conclusion, the Thunder Bay Chamber of Commerce 
suggests that the greater right or benefit assessment be 
moved as a package to the second stage of the reform. 
Allowing for a greater right or benefit as a package is a 
fundamentally important component of allowing the 
employer and employee the freedom to mutually agree to 
arrangements which, if viewed separately, would not be 
in compliance with the Employment Standards Act. 

As we originally stated, the Thunder Bay Chamber of 
Commerce supports the goal of being able to work out an 
agreement and being flexible. The ability to assess greatet 
right or benefits as a package will help achieve this goal. 
The proposed amendments require some clarification anc 
expansion in this area. These themes should be part of the 
second stage of reform. 

The Thunder Bay Chamber of Commerce once agait 
extends its thanks to the members of the standing com: 
mittee for coming to Thunder Bay. We support the two: 
stage Employment Standards Act reform process and Bil 
49 as the first step. We leave you with our comments anc 
questions and look forward to stage 2 and providing 
further input to you at that time. 

The Chair: That leaves us exactly four and a hal 
minutes, so a minute and a half per caucus. We'l 
commence, as we always do, with the official opposition 

Mr Dwight Duncan (Windsor-Walkerville): Thanks 
Doug. It’s good to see you again. Just a couple of quicl 
comments. First of all, we support the government in it 
desire to make the act work better. We do part company 
however, in the notion that the act works better when yo! 
reduce minimum standards. Would it be your view tha 
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the vast, vast majority of your members are good 
employers who probably don’t often come up against 
complaints under the Employment Standards Act? 

Mr Smith: That would be my view. 

Mr Duncan: I guess the concern I have is, given that 
you’ve recommended we take out section 20 and put it 
into the second stage, and given that the government’s 
removed flexible standards, why wouldn’t we do it all at 
once? Other chambers and other business groups have 
said, “Let’s do it all at once and look at the whole act.” 
If you take out the arbitration, the section 20 thing, which 
by the way is a theme that we’re hearing from business 
groups everywhere, why wouldn’t you put it aside till 
January, which is now four months away really, and do 
everything at once, once the discussion paper is out and 
once we’ve seen the entire package of government 
amendments? 

Mrs Rebecca Johnson: I don’t think there’s really any 
difficulty if in fact we can incorporate it into the new, 
when we’re looking at something in a couple of months 
away. I don’t think that’s a real issue regarding our 
specific membership. 

Just to add to something that Doug has already ident- 
ified, we can say that we feel our membership and the 
business community address the needs of the employee, 
but I guess what we’re really looking at within this act is 
the fact that those employers — and unfortunately there 
are some — who don’t address the needs of the 
employee, and of course, that’s why one has to have 
legislation. 

Mr Tony Martin (Sault Ste Marie): I guess I’m just 
a little surprised this morning that you’re supportive of 
this initiative by the government, although perhaps I 
shouldn’t be, given the traditional relationship between 
the chamber of commerce and Conservative politics. 
When you look at the track record of this government so 
far and the attack and the pain that communities have felt 
because of some of the decisions that were made, and 
ultimately small businesses —I come from Sault Ste 
Marie, and for example the decision of last July to take 
22% away from the poorest of the people who live in our 
communities, money that they take to buy groceries and 
pay the rent and keep body and soul together, that 
ultimately meant a $2-million reduction in the amount of 
“money circulating in the economy of Sault Ste Marie. 
The already 1,000 jobs that have been lost in Sault Ste 
Marie by way of the downsizing of government has 
meant another $35 million out of the economy by way of 
business, and I know that some small businesses have 
already gone under in Sault Ste Marie and a number of 
them are struggling; they’re hanging on by their finger- 
“nails. 

Why is it that you would have confidence that any- 
thing this government is going to do, looking at its record 
80 far, would be in any way helpful to small business? 

Mr Smith: I guess I would respond to that by saying 
that we’re in changing times and the financial reality of 
Our times — people have to be given the opportunity and 
a playing field where they can provide for themselves and 
find opportunity for themselves. I don’t think anybody 
looks at these times and necessarily enjoys them, but 
there is a reality of our world that we have to deal with. 


We as a chamber acknowledge the opportunity put 
forward by the government to try and develop individual 
opportunities for people, and specifically small business. 
Again, there’s pain in these changing times, and it’s a 
matter of trying to find out what’s best and fair for 
everybody. 

0920 

Mr Derwyn Shea (High Park-Swansea): Mr Martin’s 
comments notwithstanding, the first year has obviously 
been spent trying to find all sorts of ways to eliminate all 
the red tape and bureaucratic and political bungling that 
the last government foisted upon business in this prov- 
ince, and it’s done so, I think, remarkably well. 

Let me cut to a couple of issues that are of real 
concern to us as we go about the province. First of all, 
there is some question that in the current legislation it is 
difficult for employees to get proper redress where some 
unscrupulous businesses — and that’s a small number but 
it’s still not insignificant — either go bankrupt and hide 
behind flawed legislation currently put out by the federal 
government, or find other ways to dodge giving 
employees their proper payment of a dollar for a dollar. 
Can you give the committee any suggestions as to how in 
fact the legislation might be improved to ensure that 
indeed employees do have access to a full dollar for the 
labour that’s been performed when companies particularly 
go bankrupt or find ways to dodge the payment? 

Mr Smith: That is a good point because obviously 
legislation is required because of those minority 
employers clearly that are abusive. I think the way that 
you were going with the legislation in terms of allowing 
them to try and work things out initially is viable, with 
the opportunity immediately, if they can’t work it out, to 
then have access to either the courts or to the government 
relations board. I think that, again, as long as — the six- 
month limitation period is a good move because it forces 
the issue to come to the table quickly and I think that 
that’s what’s important is that they don’t linger and take 
on a life that is undefinable after a while. 

The Chair: I’m sorry, Mr Shea, I’m afraid we’ve run 
out of time. Thank you very much for taking the time to 
make a presentation before us here this morming. We 
appreciate it. 


SERVICE EMPLOYEES 
INTERNATIONAL UNION, LOCAL 268 


The Chair: That takes us to our next group, the 
Service Employees International Union, Local 268. Good 
morning. Again, we have 15 minutes for you to use as 
you see it, either in presentation or question-and-answer 
period. 

Mr Glen Oram: Good morning, and thank you for the 
opportunity to present the Service Employees Interna- 
tional Union, Local 268 perspective on Bill 49, proposed 
changes to the Employment Standards Act. I’ve worked 
as a union representative for Local 268, and our local 
extends from Sault Ste Marie to the Manitoba border, and 
we represent about 4,000 members within that area. We 
represent members in all different aspects of employment: 
hospitals, nursing homes, school board employees, 
township employees, employees in the private sector and 
different areas, so we have a broad perspective that we 
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deal with. In my role as union representative I deal, on a 
day-to-day basis, with the problems that employees have 
in the workplace. I negotiate collective agreements, I 
negotiate first contracts for newly organized employees, 
and I come across all the experiences that employees 
have in both the unionized sector and the non-unionized 
sector. 

I don’t have time to comment, obviously, on all the 
provisions of the act but I'd like to draw your attention 
to some specific provisions. 

One of the first provisions that I would like to deal 
with is the provision taking away the floor of rights under 
the Employment Standards Act in collective bargaining 
situations. If the government continues on with this 
change in the act, you’re going to see, for the first time 
since the 1940s, strikes for an eight-hour workday; you’re 
going to see strikes for a five-day workweek. Because as 
soon as this goes on the table, you’re going to see 
employers saying: “Okay, the door is open for us to make 
alternative arrangements so we’re going to put on the 
table a 12-hour workday. Yes, we may offer this over 
here as compensation,” but you’re going to see them put 
on the table the alternative arrangements like 12-hour 
workdays. You’re going to see them force those issues at 
the bargaining table to the point of an impasse, because 
they will now be allowed to do that. At this time, they 
cannot force those issues to the point of an impasse 
because it would be illegal under the Employment 
Standards Act and it would be bargaining in bad faith. 
But as this changes, you will see strikes over the workday 
that you haven’t seen since 1940. We will regress to that 
point, and I guarantee that that will happen. 

Right now, instead of trying to change these portions 
of the act, the government should focus on the areas of 
the act that aren’t covered by legislation. There are no 
provisions in the Employment Standards Act to provide 
for overtime on a daily basis. An employer can work an 
employee 16, 17, 18 hours a day and not have to pay 
them time and a half. There’s only provision for weekly 
overtime. There’s not even a provision in the Employ- 
ment Standards Act for coffee breaks. There’s not a 
provision in the Employment Standards Act for a five-day 
workweek. It’s not in there. If you’re going to improve 
the Employment Standards Act, we should take a look at 
these areas. We shouldn’t be taking away the nghts that 
are under there. 

_ Now, I negotiate first collective agreements a lot of 
times. When we go into bargaining for a first collective 
agreement, our starting point is basically the Employment 
Standards Act, because that’s the area that all the 
employees are covered on. To change that section to take 
away that floor, our starting point in first contract 
negotiations changes dramatically. You’re going to see 
the employers coming to the bargaining table with 
positions way below the floor. So we’re going to be 
starting off below the employment standards and trying 
to work our way back up. It puts these employees in an 
incredibly vulnerable situation. 

The other area I’d like to talk about is the change to 
allow the six-month claim, rather than the two years. I 
see this specifically as a major problem. What you see 
with employees out there — and I deal with them on a 


daily basis. When we organize a new workplace and I sit 
down and I talk with the employees and what they want 
to see in their collective agreement, they start telling me 
things. I say: “You should be already getting that. That’s 
in the Employment Standards Act. You should be getting 
this; you should be getting that.” Most employees don’t 
realize what their rights are under the Employment 
Standards Act, and by the time they do realize, many 
times it’s past six months. Many times it’s further than 
that and they’ve been shortchanged for a long period of 
time. If you think of an employee on a minimum wage, 
to go back and get that money, they’re working for a 
very small amount of money, and all the dollars that are 
owing to them are important to them, not just six months’ 
worth. 

I understand that the bill has also provided for a 
minimum claims amount. It’s not mentioned in the 
legislation, but in previous documents I’ve seen that the 
government puts out, the recommendation, I understand, 
was $100. If that recommendation goes through for the 
minimum, you can see an employer basically screw an 
employee out of a statutory holiday. Someone working 
minimum wage, they can screw him on a statutory 
holiday every six months and there’s not a bloody thing 
they can do about it. I don’t see that as being fair. If you 
look at the amount of money these people are making, 
that’ll be a real undue hardship to them if that’s going to 
occur. 

One of the other reasons why employees don’t nor- 
mally file right away when there’s a violation of the act 
is (1) they don’t always know their rights; and (2) they 
are afraid of repercussions. Because the act does not 
contain any provision for dismissal without just cause, if 
an employee files a complaint with the employer, they 
can wait a little while, and a couple weeks down the 
road, if the employee hasn’t been around too long and he 
says, “Here’s a week’s pay. See you later, you’re gone, 
’bye,” there’s nothing an employee can do about it. So 
employees are more concerned, obviously, with their job 
security. Because there’s no just cause provisions in the 
Employment Standards Act, they’re extremely vulnerable 
when they file complaints against their employers. Many 
of them — most — that I see wait till they find another 
job with an employer who’s going to abide by the act, 
then go back and say, “This is what I’m owed.” The 
reason they do that is because they’re afraid to get fired. 
It’s plain and simple. 

I’d also like to comment about employers who violate 
the act, in my experience, how many employers violate 
the act. In the last few years that I’ve been doing this job. 
I’ve experienced that every single employer I deal with 
has at one time or another violated the Employment 
Standards Act. With many of them, once we brought it te 
their attention, we’ve been able to resolve the situation. 
But this is not the odd employer who does that. I mean. 
employers violate the act. Like I said, every single 
employer I’ve dealt with has done it at one point 0! 
another, so this is not the rare employer who does it 
Many times, I admit, it’s a mistake on their part. The) 
are not knowledgeable, they don’t know the act, as the 
employees don’t, and that’s where I come in because - 
have the knowledge of it to deal with the situation. 
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I'd like to make some other comments about providing 
that unionized employees go through the grievance 
procedure to enforce provisions of the act. This concerns 
me somewhat because of the cost of labour arbitrations. 
My experience has been in the last few years that labour 
arbitrations have gone from being a procedure whereby 
laypeople have been able to present their arguments to an 
arbitrator and the hearings are done in a short period of 
time — well, that’s not the case any more. 

It’s typical to see arbitration cases go six, seven, eight 
days, and the cost to both the union and the employers 
are enormous. For that type of hearing, you’re into 
$10,000 and $15,000. Many times arbitrations, with the 
$10,000 and $15,000 costs, are over a couple of hundred 
bucks, and I don’t see that as beneficial to the whole 
process. 

Another section of the act, subsection 64(5), allows a 
union to go to arbitration when they’ve been certified but 
haven’t got a collective agreement yet. I’d like to point 
out to the government that the act doesn’t provide for any 
dispute resolution mechanism. When you don’t have a 
collective agreement, you don’t have a grievance pro- 
cedure, you don’t have an arbitration procedure. The act 
does not specify which procedure you go to, whether 
you’re able to go to expedited arbitration or what time 
limits are on this or where you’re to proceed to. I certain- 


ly see that as a flaw in the drafting. 


Those are about all my comments today. 
The Chair: Thank you, Mr Oram. We appreciate it. 


-You’ve left just over five minutes, so about one and three 
quarter minutes per caucus. This time the rotation will 
Start with the third party. 


Mr Martin: It was good that you came this moming 


and reminded us, ever so briefly, of all we’ ve achieved so 


far in the labour relations area to create a level playing 


| 


field, to create some basis upon which other things are 
built, I guess to remind us as well that so often we take 


for granted so much of what organized labour has fought 


for and worked for over the years that has ultimately 


accrued to the non-organized workplace: the 40-hour 


| 


workweek and working eight hours a day. Some people 


think that was something that was always there and forget 


that many long and hard battles were fought to achieve 
those basic underpinnings of labour relations work. Now, 


with what we’ve seen already as an attack on the rights 


of workers in this province, we are getting into the bone 
of the matter, and this government is beginning to see 


Some of these very basic areas as areas of focus and want 
_to make some changes that ultimately will affect every 


working man and woman across this province. 
When I get calls these days about this piece of legisla- 


tion, one of the questions is, “This is a piece of work 


aimed at organized labour.” They’ve got the resources 


and the wherewithal to just sit down and fight through 


some of these issues at the bargaining table where they 


feel that perhaps it is more — 


The Chair: Mr Martin, can you pose your question? 
We’re over our time already. 

Mr Martin: How do you see this? What are the most 
‘Salient points in this legislation will affect the non- 
organized workplaces of this province the most? 


Mr Oram: The area that I see that’s going to affect 
unorganized workers the most is obviously the limit on 
the amount of claims, the six-month limit. Whatever 
minimum limit the government’s going to establish, I 
take it, is going to be established under regulations. I 
have no idea what that limit is, but I understand it was 
recommended at $100, something like that. So for a 
minimum-wage worker — most of the people under 
employment standards are minimum-wage workers — I 
think those provisions will affect them the most. I think 
it’s really unfair not to know at this time what minimum 
amount the government is going to propose, and the fact 
that they have the power to do that under regulations 
scares me. 

Mr John R. Baird (Nepean): Thank you very much, 
sir, for your presentation. The current Employment 
Standards Act does have a very strong no-reprisal clause 
in it, and we would certainly welcome from you any 
suggestions on how that could be strengthened. I know 
it’s an area that all three parties, when they were in 
government, have looked at. If there’s something the last 
three governments haven’t seen that you could contribute, 
I know we’d be pleased to learn more about it. 

With respect to the minimum, at the current time 
there’s no intention to put a minimum, but there are 
certainly in the bill provisions to allow such. I guess the 
feeling is that if someone were to make a claim for, for 
example, $25, would it make sense to spend $500 or 
$1,000 conducting an investigation and enforcing an 
order? Would that be the best use of taxpayers’ money? 
One previous presenter even said it would be cheaper just 
to write them a cheque rather than investigating if 
someone came forward with a claim for $25, for 
example. 

Just a third point. You mentioned that in the bill there 
were no provisions to negotiate a settlement in a non- 
unionized situation. I can certainly indicate that under 
Bill 49 employment standards officers will be given the 
power to resolve a complaint, upon the mutual agreement 
of both parties, before the complaint investigation is 
completed and that these settlements would be binding on 
both parties. That’s something I completely agree with 
your comments on, that there’s got to be flexibility within 
the act, and that an employment standards officer can go 
to an employer and say, “This has been the complaint,” 
and on some occasions not enough, but on some, even 
many occasions — the employer would say: “Listen, it’s 
an honest mistake. I’m happy to pay right away.” Cer- 
tainly with increased enforcement of the act we hope 
we’ll see more of that. 

Mr Oram: I’d like to address your comment about the 
$25. Obviously, if there’s some minimum out there — I 
keep referring back to the document I’ve seen that 
recommended $100 — to a minimum-wage worker $25 
is a heck of a lot of money. That’s the difference between 
being able to buy groceries at the end of the month and 
not being able to. I think any amount of money owed to 
an employee for wages they’ ve worked for is worth going 
after. I don’t think there should be absolutely any mini- 
mum, and if the government puts in a minimum and it’s 
told to the employer. “The minimum amount’s $100, but 
you owe this person 50 bucks,” I know what most 
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employers are going to Say. They’re going to say, “Forget 
i 

Mr Baird: We certainly need safeguards in that, I 
completely agree. I did calculate, though, your example 
of worker working six months for minimum wage, and 
the 4% vacation pay would be almost $250. Fortunately, 
that wouldn’t be an example. 

Mr Oram: One statutory holiday, at $6.70 an hour, 
calculate that out and that’s under $100. 

Mr Baird: But there’s more than one statutory holiday 
in six months, isn’t there? 

Mr Oram: Yes, but they may pay them for some and 
not pay them for others. 

Mr Duncan: A theme that’s emerging from a number 
of labour organizations is this notion that the government 
is setting up a climate where more issues will now be on 
the bargaining table, especially if in phase 2 of their 
reforms they proceed with the so-called flexible standards 
issue. Would it be your view that these amendments, if 
allowed to go through, will (1) in fact cause more 
difficulty at the bargaining table, and (2) lead to more 
time lost to strikes, work actions, work stoppages, 
whatever? 

Mr Oram: Absolutely. I think when the employers sit 
down at the bargaining table and start to take away rights 
that employees have had for years, and we’re talking 
about a 40-hour workweek and an eight-hour day, when 
those types of rights come to the bargaining table and the 
employers want to change these, you guarantee there will 
be strikes. If employers want to start putting in 12-hour 
shifts and 10-hour shifts and seven days in a row, there 
will be, absolutely. 
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Mr Duncan: We concur with your view that there is 
a reduction of minimum standards for employees in 
Ontario. Given that you organize many workplaces that 
are probably minimum-wage jobs before you get there, 
would it be your view that there are ways in which we 
could improve the efficient operation of the statute, 
amend the statute to make it serve both workplace parties 
better without reducing those standards? Would your 
union be prepared to undertake those kinds of dis- 
cussions? 

Mr Oram: If we were asked to say what areas we see 
are deficient in the Employment Standards Act and what 
areas we see should be improved, we would certainly be 
more than willing to provide examples to anybody who 
asked us where improvements need to be made. I would 
certainly undertake that our organization would partici- 
pate in recommending where positive changes to the 
Employment Standards Act need to be made, rather than 
these types of changes, which are negative. It’s certainly 
not an act to improve the Employment Standards Act 
unless you happen to be an unscrupulous employer who 
doesn’t abide by the act; then it is in fact an improve- 
ment. 

The Chair: Thank you, Mr Oram, for coming before 
us here this morning. We appreciate it. 


FMB LABOUR ADJUSTMENT SERVICES 


The Chair: Next up will be FMB Labour Adjustment 
Services. Again, just a reminder, the 15 minutes are yours 


to divide as you see fit between presentation or question 
and answer. 

Mr Francis Bell: My name is Francis Bell. I am the 
owner of FMB Labour Adjustment Services. I want to 
first tell you that FMB Labour Adjustment Services came 
out of the ashes of the shutting down of the Shebando- 
wan mine. It was a unionized workplace, but the 
employer didn’t want to pay the severance pay provisions 
that were inside the collective agreement as well as the 
severance pay provisions inside the Employment Stan- 
dards Act. 

What’s really interesting is that the employer’s attitude 
was, “Go to arbitration; you can resolve it there.” We 
spent six days doing preliminary arguments about 
whether we could arbitrate it, because it was an employ- 
ment standards issue. I think that tells you something. 
That cost the local union, for the arbitration, a significant 
number-of dollars. 

For the people I represented at that time as union 
president, the result was that this employer also said, 
“I’m not going to provide any type of assistance in 
helping people get jobs.” Three hundred workers lost 
their jobs. 

Because of the time limits today, ’m going to move 
along pretty quickly through my presentation. I’ve 
provided you a copy of it and I’ll call out the pages as I 
go through them for your information. 

I’d like to first go to the overview. The purported 
reason for the latest changes by the new government of 
the Honourable Mike Harris is to improve the Employ- 
ment Standards Act. As a labour consultant, I have to ask 
myself out loud, who is going to enjoy the fruits of the 
government’s labour? I would also have to ask, is this a 
win-win situation that’s going to create stability in labour 
relations or is it going to create turmoil? 

I would like to suggest to you that collective agree- 
ments that are this size, if you keep up the same process, 
they’re going to be this size. And you know who wins on 
that? The lawyers. For you who are lawyers, I apologize, 
but you’re the ones who are going to win, the reason 
being that lawyers like to do appeals. Lawyers can make 
money off it. The person earning minimum wage certain- 
ly won’t. The small local union won’t be able to afford 
the legal costs. I want to think that’s a good reason. 

I’d like to move now to page 7 and case study 1. 
These are three cases I’ve dealt with in the last year. I 
wanted to bring them to your attention so we’re talking 
about real things, talking about common sense here. 

This is about a male individual who worked in the 
construction industry for a non-union employer. The 
individual had seen the employer challenge a workplace 
injury and threaten another worker for filing a WCB 
claim. The employees were told that they showed no 
loyalty towards the company and they could be replaced 
in the batting of an eyelash. 

The worker came to me and indicated that he had 
worked six days a week, eight to 12 hours per day, at 4 
minimum of 60 hours per week, for a three-month 
seasonal rush. The worker was not paid any overtime. 
The worker was also docked one hour per day for lunch 
when he was told he could only have 30 minutes fot 
lunch. He is married, is the sole breadwinner and has the 
responsibility of providing for his wife and children. 
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He has indicated that he is scared to lose his job and 
does not want to upset his employer since he’s not sure 
he will be able to find another job in his field. His co- 
worker who filed the workers’ compensation claim has 
been unable to find employment in his field after depart- 
ing from his employer. I want to add that the departure 
was not of the co-worker’s choice. The co-worker had to 
uproot his family and has now found employment some 
800 miles away from this town. That was the first place 
he could find work. 

I believe anyone would agree that this worker who 
complained to myself is entitled to overtime pay at a 
minimum of one and a half times basic salary for hours 
that exceed 44 hours per week. He is frightened to 
proceed under today’s legislation to file a complaint with 
the employment standards branch but is currently attempt- 
ing to find work in another field. He has indicated that 
once he does find work he will seek the assistance of the 
employment standards branch. Should this worker be 
penalized because the current legislation does not 
adequately protect the workers? 

If you talk about protection, it’s nice to have it written 
down, folks, but when you get fired and you can’t put a 
meal on the table, you can’t pay for your house and you 
lose your house, you lose your car, that little paper it’s 
written on doesn’t mean much. You might win two years 
down the road, but in the meantime what do you do? I’m 
going to give you some suggestions on how you correct 
these problems later. 

Does the current government wish to help the situ- 
ation? Does this current government want to stop the 
abuse of employees? If an employee is owed a dollar, he 
deserves a dollar; not 50 cents bargained on his behalf, 
not 25 cents on the dollar — a dollar for a dollar. 

Case number 2: This deals with a female contract 
employee who’s been hired by a public sector employer. 
The public sector employer has full-time employees who 
are represented by a union and has bargained that anyone 
who does not belong to the union but does bargaining 
unit work and is employed as a contract worker has to 
pay the equivalent of monthly union dues. 

_ The employer controls the workload and the minimum 
hours of work that are expected from the contract 
employee. The result is that the employee, on a regular 

basis, exceeds her regular hours per day and per week 
with no extra remuneration. Since this is an ongoing 
Situation and the contract renewal process requires 
reapplication, this person is not prepared to go to the 
employment standards branch. I wonder why. Guess 
what? When you have to apply for your new contract and 
you’ ve filed a complaint, you just might not get that new 
contract. It sounds like something that happens to con- 

Struction workers: “Keep quiet, be happy with what 
you’ve got, because if you file a complaint you ain’t 
going to get hired for the next job.” 

This pressure for having to work excessive hours and 
‘Not receiving remuneration, for no vacation pay in three 
‘years, no vacation time in three years, results in pressure 
‘at home. It results in pressure from her colleagues at 
‘work saying: “Why are you doing this? If you keep this 
‘Up, we’re going to have to do the same type of thing.” 
Everybody loses. 


What’s the long-term result? I’ve told this individual: 
(a) She should file a complaint; (b) she should file a 
compensation claim; and (c) she should also seek profes- 
sional mental health assistance. She’s at the point that 
happens to a lot of people, that they end up having 
breakdowns because of the fact that they can’t handle the 
stress and the pressure. That’s the type of pressure people 
are put under. 

Case number 3 involves an injured worker who was 
retrained as a social worker. I want to put this in some 
perspective. Part-time work is the new global reality, isn’t 
it? We can have three, four part-time jobs, and might 
make 40 hours a week, but that’s okay. This is what 
happens: This lady has a $1-a-year future economic loss 
award. For those who don’t understand compensation, 
what they say is that she can return back and get close to 
her pre-accident earnings. She’s going to do it with 
multiple employers. 

She had to purchase a pager. She has 15 minutes to 
respond to the call on the pager to say, “I’m available for 
work.” She has 30 minutes to show up. She’s on call 24 
hours a day, seven days a week. This lady has worked 
multiple shifts for multiple employers. She’s worked as 
many as 32 hours straight; no overtime pay because 
they’re all different employers. Is it safe? I would think 
not. I hope you would think not too. Does it show 
common sense? The answer is no. What it does show is 
the type of problems we’re leading to in society. 
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These employers have a minimum full-time staff and 
they work with part-time and casuals because it’s cost- 
efficient. The result is that her family says they don’t 
have to include mom in any of the plans, the reason 
being, “We don’t know if mom’s going to be available 
anyway, so why make plans that include mom?” She’s 
being frozen out of her own family because she’s a 
multiple-employer, part-time, casual worker. 

The Employment Standards Act doesn’t protect her. 
The Occupational Health and Safety Act doesn’t protect 
her. The Workers’ Compensation Act doesn’t protect her. 
Guess what? The government’s failed. You haven’t 
protected a worker. You haven’t protected this lady, you 
haven’t protected the guy and you haven’t protected the 
other lady. The Employment Standards Act doesn’t work 
because there’s the opportunity for retribution. People 
today live from paycheque to paycheque. They don’t sit 
in the bank with $25,000, $30,000, $50,000; they don’t 
have RRSPs. People who earn minimum wage or just 
above minimum wage are not in that type of financial 
position. The result is that they pay for it. Is the aim of 
the new proposed legislation to protect workers? You and 
I both know the answer: The boss can say, “I’m safe to 
do what I want as long as no one complains.” Are 
workers going to complain in today’s climate? The 
answer is no. 

Going on to page 10, with your new legislation that 
you’re proposing, the language will be this: Workers are 
chattel. They can be bought and discarded at the 
employer’s will. There are no minimums. Employers can 
do whatever they want without fear of legal redress, and 
that’s the reality of it. What the boss says goes. 
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With regard to your collection agencies, I don’t know 
who came up with that farfetched idea, but I can tell you 
that workers won’t get dollar per dollar. The graphic at 
the bottom puts it in real precise terms. For those people 
who can’t see the graphic, it has somebody pulling the 
money out, a good percentage of the money that was 
being collected, and somebody getting the boot. I can tell 
you who’s pulling the money out, and that’s the collec- 
tion agency, so the worker is not going to get the dollar 
per dollar. Guess who’s going to get the boot. It’s going 
to be the worker. 

On the other side of it, because you haven’t done 
good job, folks, the small employer is going to get the 
boot. I represent firms that have fewer than five people 
and I can tell you right now, from a small employer’s 
perspective, that if I don’t know where the legislation’s 
going to go and I don’t know how it’s going to be 
interpreted, I may want to take a chance. If I take a 
chance, am I prepared to have that financial day that 
comes when all of a sudden I have to pay some money 
and can’t afford to do it? Do I get to bargain or does the 
employee say no and then I have to get myself in a 
financial crisis? Because the legislation isn’t written 
clearly, it’s not written distinctly and you haven’t made 
up your mind what you want to do. 

Do you want to protect workers and do you want to 
make sure people get paid for everything they’re owed, 
or do you want to make it a legal choice? We can hire 
some lawyers to make some decisions for us, and when 
the lawyers don’t like the decisions they can appeal them 
to the courts, and they can go to the court above that. 
Meanwhile, everybody loses in the same time. 

I’ve got some recommendations on page 11 for you. 
One is that this legislation needs to be redrafted in either 
the purpose clause or the sections of the act, depending 
upon what the government wishes to do with this legisla- 
tion. Redraft it and say what you really want to do. If 
you want to improve it and help workers, make your 
legislation do that. If you don’t want to improve it, if you 
want to make it so that employers don’t have to pay, then 
have the common sense to say exactly that: Employers 
aren’t going to have to pay and minimum standards don’t 
really matter. Make up your mind, walk down the plank 
and take your choice. 

The second recommendation is to draft the legislation 
in such a manner to get rid of weasel words. Those are 
lawyers’ phrases: ifs, ands, buts, shalls, maybes. They 
don’t say much to a worker, but they certainly say a lot 
to a lawyer. Get rid of those words. Very succinct, short, 
accurate sentences, folks. Are you writing this for lawyers 
or are you writing this for the workers and the employers 
of this province? Guess what? If you write it for the 
workers and the employers, you can write very short, 
distinct sentences, not with double meaning, and every- 
body will understand it. Guess who won’t be having so 
much work. It’s going to be the lawyers. If you write it 
the way you’ve drafted it now, the only one who’s going 
to succeed is the lawyers. 

_ The third recommendation is to be honest and forth- 
right. This government came to power saying it believed 
in common sense. Common sense tells me that if you 
write, “I’m walking down the road,” that’s what you’re 


doing. You don’t say, “I may walk down or up or across 
or around the road”; you say, “I’m walking down the 
road.” 

My conclusion, and that’s on page 12, is: Does this 
government wish to have people treated as chattel 
property, disposable at will, or are workers an important 
part of the working fabric in Ontario and deserve to be 
treated with dignity and respect? You have to make the 
choice. With all reference to the two opposition parties, 
because this government controls the Legislature, it 
controls the legislative agenda. They can offer sugges- 
tions, but the reality is that it’s your government’s choice. 

In conclusion, I would have to say that this legislation 
is not for workers, it’s not for employers; it’s for lawyers 
and that’s why we have a problem today. Every time 
somebody amends this, they write it for lawyers. They 
don’t write it for the people who have to work with this 
stuff day in and day out. You have an opportunity, folks. 
Wake up, take the challenge and take advantage of that 
opportunity. Hold off this package. Put it in one package. 
Write it with some common sense and, most importantly, 
write it so the layperson can understand it. Workers and 
employers do not need labour lawyers, employment 


lawyers, management lawyers, labour consultants; 
workers and employers need plain, clean, simple lan- 
guage. 


The Chair: Thank you, Mr Bell. We’ve actually gone 
over, but I will allow a 15- or 20-second brief response 
from each of the parties. 

Mr Baird: Thank you very much for your presenta- 
tion. On page 10 you asked who would pay for the fees 
of collection agents, the workers or the deadbeat 
employers. It’ll be the deadbeat employers, as per the 
legislation. That’s important to know. I guess with respect 
to the collection agents, this government isn’t satisfied 
with collecting 25 cents on the dollar for workers. It’s 
been that way for many years under the previous govern- 
ment. Under this government we think we can do a better 
job than 25 cents on the dollar, and that’s why we think 
collection agents would do a better job. 

Mr Bell: I worked for a collection agency at one time 
in my profession. 

Mr Baird: Did you collect more than 25 cents on the 
dollar? 

Mr Bell: We were making settlements on 10 cents on 
the dollar. That’s the reality of the collection business. 

Mr Baird: So has the ministry, by the way, over the 
last number of years under both governments. 

Mr Duncan: Thank you for your presentation. The one 
thing that struck me about your presentation that is a 
relatively unique comment is the notion of its impact and 
the red tape the government will be creating, and how — 
not deliberately — the consequence of some of these 
amendments will be to create a situation whereby collec- 
tive agreements start to govern more aspects of the 
workplace where there’s a union in place. As was said by 
a previous union delegation today and has been said 
repeatedly to us as we’ve travelled the province, collec- 
tive bargaining will be undermined, there will be more 
issues on the table, likely more work actions and, just 
generally speaking, a situation that eventually employers 
will find very difficult to cope with. 
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Mr Martin: I think anybody who studies the founda- 
tion upon which a good economy is built will tell you — 
and certainly it’s been my experience — that some of the 
characteristics are stability, healthy and happy workers, a 
good relationship between the worker and the employer. 
Will this legislation take us in that direction or take us 
away from that direction? 

Mr Bell: This legislation will take us to the 1969 Inco 
Steelworkers strike, that type of relationship — nine 
months, violent strikes — and it will also take us to the 
situation where workers will not show any loyalty to an 
employer and employers will not be showing loyalty. The 
result is that we’re going to have production go down in 
this province, and then people are going to be saying, 
“Why is our economy in trouble?” This type of legisla- 
tion is what leads to that. 

The Chair: Thank you, Mr Bell, for taking the time to 
appear before us here today. 
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NORTHWESTERN ONTARIO 
ASSOCIATED CHAMBERS OF COMMERCE 


The Chair: That leads us now to the Northwestern 
Ontario Associated Chambers of Commerce. Good 
morning. 

Mr Jack Mallon: Thank you. In my role as treasurer, 
I really don’t have a lot of experience in labour negoti- 
ations, so I’m enjoying this morning and learning both 
sides of the coin. As the owner of several small busi- 
nesses, however, I am quite proud to make this presenta- 

tion today on behalf of my fellow businesses. 
Id like to begin by introducing myself and my col- 
league. I’m Jack Mallon, treasurer of the Northwestern 
Ontario Associated Chambers of Commerce. Sitting with 
me is Rebecca Johnson, our executive director on an 
interim basis for that organization. 

It is with great pleasure that I am speaking to you as 
' arepresentative of NOACC; that’s the short form for the 
Northwestern Ontario Associated Chambers of Com- 
_merce. On behalf of our diverse business community in 
northwestern Ontario, I would like to acquaint you with 
Our organization. We are composed of approximately 14 
community chambers with over 2,000 members covering 
the geographic area from the Manitoba border in the west 
to Manitouwadge in the east. NOACC serves as a 
lobbyist group as well as providing networking opportun- 
ities among its membership. The organization works on 
behalf of the membership for the economic betterment of 
_ this part of the province. We have traditionally met on an 
annual basis with the provincial cabinet during the past 
55 years; 1995 was an exception with the new govern- 
ment. However, we look forward to this annual event 
continuing in the fall of 1996; we’ve been assured that 
' we’re going to continue that tradition. We also meet with 
| the opposition parties as well and we look forward to that 
Carrying the messages of northwestern Ontario business 
- concerns. 

___I appear before you this morning representing the 
‘'NOACC membership to support Bill 49. On behalf of 
myself personally, my past involvement with the chamber 
of commerce, being the past president of the Thunder 
Bay chamber, one of the things we tried to do, and I 


thought we did very well, was start to work with the 
workers and the unions. We came to the conclusion that 
we are a team, we’re in this together — employers and 
workers. That’s very important to me as a person and I’ll 
do anything I can to make that team do better in the 
future. 

The act has been in need of revision for some time 
now. As it is outdated, the act has proven to be ineffic- 
ient in our constantly changing economic environment. 
Bill 49 offers changes to the act that we believe are in 
the interests of both the workers and employers in 
Ontario. We feel that’s fair. The Northwestern Ontario 
Associated Chambers of Commerce applauds the govern- 
ment’s action in undertaking the reform process of the 
Employment Standards Act. We believe it is the logical 
first step in allowing the administration of the act to be 
more user-friendly for the increasing number of small 
business owners. I heard that from the last gentleman 
here. Put it in simple language so we can all understand 
it and make it friendly. 

We also congratulate the government on listening to 
the concerns of the small business owner. A little side 
note: You’d be amazed at how many people who used to 
be in a union are now small business owners. As a fallout 
of these jobs, we’re getting more and more of these 
people joining us, so I’m very happy about that. They’re 
now under the category of business owners. 

These employers work long, hard hours trying to 
successfully operate a business. I don’t have to tell you 
how tough that is today. It is tough. By eliminating 
duplicate claims and lengthening the appeal periods, Bill 
49 proposes to assist the small business owner by sim- 
plifying the administration process. I can’t underline that 
enough. 

In support of the goals outlined in the proposed 
legislation, we maintain that Bill 49 will not only protect 
minimum employment standards for workers, but it will 
strengthen those standards. It will allow the Ministry of 
Labour to target resources towards employers, individuals 
and small businesses that are in need of assistance. 

Within the current framework of the legislation, small 
businesses are unjustly burdened with a duplication of 
time-consuming government forms; it’s just driving us 
crazy. In addition, employers are faced time and again 
with defending similar claims, often with the same 
resolution. The problem is not restricted only to employ- 
ment standard complaints, but also exists in a wide 
variety of related statutes. If you have any more of these 
hearings on other matters, we’ll be here saying the same 
thing about them. 

In the case of non-unionized employees wrongfully 
dismissed, employment standards disputes are dealt with 
in the courts as well as by the employment standards 
branch. Unionized employees can file grievances under a 
collective agreement to be dealt with in the grievance and 
arbitration process. In addition, they may file complaints 
with the employment standards branch. 

Employers are often subjected to defending a recurring 
dispute in multiple forums. They are responsible for the 
cost of the grievance process. Not only does the employer 
suffer from this inefficient process; the public is also 
unfairly burdened. In the case of multiple claims, dupli- 
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cate public resources are spent, resources more efficiently 
utilized in a single forum. 

To this degree, the Northwestern Ontario Associated 
Chambers of Commerce fully supports those provisions 
of Bill 49 which call for the elimination of duplicate 
claims. We would also like to thank the government for 
recognizing the need to limit the recovery of money to a 
six-month period instead of two years and extending the 
appeal period from 15 to 45 days. We’re small busi- 
nesses. We’re working all day long. The man said 
lawyers. We have to get people involved. We just can’t 
do it that fast. I wish we could, but we can’t. So the 45 
days makes a lot of sense to me and to our organization. 

In both proposed changes, small business benefits. 
Delays in making complaints often creates a difficulty for 
the employer in establishing a defence. Additionally, the 
increase in the appeal time limit is an improvement that 
we strongly support. Not only does it allow both involved 
parties to negotiate a settlement during that period; it also 
provides more time to fully consider the merits of filing 
an appeal as well as the time to make the necessary 
payments to apply for the appeal. I guess common sense 
kind of kicks in here. 

As I have mentioned, the Northwestern Ontario 
Associated Chambers of Commerce support Bill 49 as the 
first stage of the reform of the Employment Standards 
Act. Upon close inspection of the proposal, we believe 
some areas of Bill 49 require clarification. 

The Northwestern Ontario Associated Chambers of 
Commerce would like to direct your attention to section 
20 of the bill, which raises some areas of concern 
regarding the enforcement of the act. 

Firstly, under the act employment standards officers 
have the power to investigate complaints, inspect docu- 
ments and make relevant inquiries for the inspection. 
However, it is unclear whether arbitrators will also be 
given these powers. We propose that the arbitrator not be 
given this authority. Any arbitration hearing will take 
place after all other steps of the grievance procedure have 
been completed. Therefore, the grievance procedure 
should replace the investigation. 

Secondly, under the proposed amendments arbitrators 
have jurisdiction to enforce the entire act. We believe 
there are some provisions that should not be enforceable 
by an arbitrator under a collective agreement between an 
employer and a union. This could unnecessarily compli- 
cate and lengthen hearings, thus undoing the goals of the 
proposed amendments. 

Thirdly, the wording of the act is indecisive in regar 
to the process to appeal or review an arbitration decision. 
Under the proposed provisions, an arbitrator may make 
any order of an employment standards officer. Under the 
act, an officer’s orders may be appealed. Therefore, it is 
unclear whether an arbitration decision may be appealed 
or if it is final and binding. 

We are unsure as to whether the time lines outlined in 
the act or those outlined in a collective agreement prevail. 
We propose that the agreement made between the 
employer and the employee in a collective agreement 
should take priority to ensure consistency. There are 
those times when grievances may be filed which suggest 
both violations of the act and the collective agreement. In 
such cases, consistent time limits would be imperative. 


Additionally, we are not resolved on the proposed 
amendments regarding the arbitrator’s ability to award 
damages restricted to the six-month recovery limit. The 
Northwestern Ontario Associated Chambers of Commerce 
proposes that the arbitrator’s remedial jurisdiction should 
be restricted to provide equal rights to all employees. 
1010 

Furthermore, we are unclear on another amendment: Is 
expedited arbitration pursuant to the Labour Relations Act 
available for grievances that seek to enforce the Employ- 
ment Standards Act? The section regarding these pro- 
posed amendments requires some clarification. 

Lastly, the Northwestern Ontario Associated Chambers 
of Commerce supports moving the provisions of Bill 49 
to allow for greater right or benefit assessment as a 
package. This will provide the employer and the 
employee with the freedom to agree to arrangements that 
viewed separately would not comply within the frame- 
work of the act. 

By allowing for a greater right or benefit as a package, 
the act’s goal of promoting self-reliance and flexibility 
can be successfully achieved. However, it is necessary to 
clarify and expand upon the proposed amendments in Bill 
49 before this goal is possible. Therefore, we suggest that 
this proposal be implemented in the second stage of 
reform. 

In conclusion, I would like to thank the standing 
committee for honouring us with this opportunity to 
address Bill 49 and I would like to stress that the North- 
western Ontario Associated Chambers of Commerce 
supports the two-stage reform process to amend the 
Employment Standards Act. We agree that Bill 49 is a 
strong first step in that process. We urge you to consider 
the concerns we have voiced today and hope you will 
reconsider the amendments we suggested to clarify the 
act to benefit Ontario’s business communities. 

Mr Pat Hoy (Essex-Kent): Good morning. It’s a 
pleasure to be here in Thunder Bay and hear all of the 
participants today. You opened your statement by talking 
about teamwork. We’ve heard this theme over and over, 
in general terms, that management, employees and 
employers have worked well in Ontario, both in the 
organized and unorganized areas. Unfortunately, there are 
those who don’t enjoy that great teamwork that goes on, 
so we need legislation to protect people, both employers 
and employees, from unscrupulous persons. 

We hear a lot about awareness, whether employers or 
employees are aware of their responsibilities. It’s tough 
being in small business; I recognize that. I read that the 
failure rate among small businesses at one time, some 
years ago, was about 80%. 

Would it be fair to say that people starting out in small 
business spend more time, perhaps, looking at the site of 
where the business should be located, the product, who 
they purchase it from, how they’re going to sell it, hiring 
an accountant to make sure that certain aspects of the 
business are ongoing, and perhaps they’re involved in 
franchising and all these types of matters, and maybe do 
not put enough time on the employment rights that they 
have as employers and must deliver to their employees? 
Do you think it’s last on their list of priorities as they 
start out? 
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Mr Mallon: I have a couple of businesses. We have to 
spend a lot of time on the employee-employer relation- 
ship, customer service, their rights, the holidays and part- 
time and how many hours, and being fair, and someone’s 
sick and all that. I for one think we spend as equal 
amount of time on that as we do on dealing with our 
bank or dealing with our customers. They’re our assets, 
you see. Without them, what are we? We’re nothing. It’s 
important that they’re part of the team, and I mean that 
sincerely. I wish a lot more people who own businesses 
would take that attitude, but that’s certainly the attitude 
I take. 

Mr Martin: Thanks for coming today. Certainly, it’s 
important that we hear from you who represent small 
business because there isn’t a riding in the province right 
now that isn’t dependent on small business to generate 
economic activity and to keep the economy going. I 
appreciate your concerns in the economy that we’re 
experiencing right now, because in my own community, 
as I go around and talk to small business people, they’re 
really worried, any of them, that they’re still able to hang 
on to what they have. 

Does it not concern you that this piece of legislation is 
a continuation of a pattern that this government has set 
that polarizes labour from management, that polarizes 
business from workers? You suggested here that this will 
be in the best interests of both workers and employers. 
To a person so far, this committee, and I suggest it will 
continue, has heard that the workers do not agree with 
this. Nobody who calls himself a worker in this province 
agrees with this legislation. Are you not concerned about 
the instability that that will create and the need for 
stability at this time in our economy? 

Mr Mallon: You have the advantage of doing this for 

a living; I have the advantage of doing this cccasionally. 
You’re saying things that I don’t know. I don’t know 
what the workers feel across the country, across the 
province. I only know that if we don’t get our act 
_ together in this province of ours, and that means the 
employers and the employees being on one team, it 
doesn’t matter what legislation you have, you’ll have 
_ nobody working it anyway. That’s my simple attitude. I 
_ don’t want to be flippant about it, but I’m very, very 
- concerned that if we don’t drop the gloves and put these 
damned agendas over there on that table and get to work 
_ with trying to kick the butt out of everybody else, we’re 
in big trouble. How in hell do we do that? 
Mr John O’Toole (Durham East): Thank you very 
_ much, Jack, Rebecca. It’s a pleasure to be here in Thun- 
der Bay. I think it’s important, listening this morning, 
_ that I’ve heard several presenters indicate that the greater 
_ rights provision — we refer to it as subsection (3) — be 
_ moved to the second phase. Indeed I’m not sure whether 
_ the press up here has picked it up, but the minister last 
_ Monday, in opening up the debate or discussions in 
_ public hearings, did make it very clear that with her 
_ discussions with the leaders in management and the union 
_ movement, it would be moved to phase 2 of the dis- 
' Cussion process. So subsection (3), the greater rights 
| provision, has been moved to the second phase of the 
Employment Standards Act discussion. 


That being said, I really believe there is a willingness 
on both the employers’ side and, I believe, the 
employees’ side to work together because of the tight 
economy we’re in, the competitiveness. The world of 
work is changing, small business is creating most of the 
jobs, so there is a new climate. I believe the minister in 
these hearings is all about listening, and I appreciate your 
being here this morning. Thank you very much. 

Mr Mallon: I guess there was no question there, eh? 

Mr O’Toole: The question is — 

The Chair: No, there is no question. Thank you, Mr 
O’Toole. Thank you both for appearing before us here 
today. We appreciate it. 


SERVICE EMPLOYEES INTERNATIONAL UNION, 
REGIONAL OFFICE 


The Chair: That leads us now to the Service 
Employees International Union, regional office. Good 
morning. 

Mr Jack Drewes: Just a brief introduction. My name 
is Jack Drewes, and I’m the president of Local 268 here 
in Thunder Bay. I’m also the president of the joint 
council of the Ontario council of Service Employees 
Union, representing approximately 53,000 workers in 
Ontario. Sitting to my left is Glen Oram, who is a 
representative for Service Employees International Union, 
Local 268. I will also have copies later on this afternoon. 
I'll submit 30 copies, at union expense, of course. 

The following submission is made on behalf of Service 
Employees International Union, SEIU. Our organization 
represents some 53,000 employees in Ontario who are 
employed at nursing homes, homes for the aged, building 
services and community services agencies. This includes 
approximately 27,300 service workers employed at 92 
hospitals throughout the province. SEIU is gravely 
concerned with the damaging effects Bill 49 will have 
upon all of our abovementioned members whereby 
minimum standards will become an extremely difficult 
task to achieve. 

Coupled with the above, SEIU anticipates further 
deterioration of our workers’ rights, as Bill 49 will create 
conditions where the employer’s temptation to violate a 
worker’s rights will be an attractive course of action on 
account of the worker’s predicament will likely be 
dismissed due to the introduction of a cap on claims and 
the minimal time limit one has to claim. 

These and other amendments to the Employment 
Standards Act are found in Bill 49, which was introduced 
last May 13 by the Ontario Minister of Labour, Mrs 
Elizabeth Witmer. Mrs Witmer claims she refined the 
Employment Standards Act with minimal changes that 
may be referred to as “simple housecleaning.” This 
simple housecleaning was described by the minister as 
“facilitating administration and enforcement by reducing 
ambiguity, encourage compliance and simplify definitions 
and administration.” 

Upon subsequent review, SEIU finds Mrs Witmer’s 
simple housecleaning hardly as such. The truth of the 
matter is that what Mrs Witmer considers as minor 
technical amendments are in fact extensive changes that 
will have detrimental effects upon all vulnerable workers 
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throughout the province of Ontario, including our organ- 
ized members. 
1020 

SEIU regards these changes as bringing more benefits 
to the employer while stripping workers of their existing 
minimal rates. SEIU questions the objective behind the 
government’s amendments to the Employment Standards 
Act that are outlined in Bill 49. Is it not the intent of the 
Employment Standards Act to provide the workers with 
a minimum standard by which workers could define their 
rights in the workplace? Were not the existing provisions 
of the Employment Standards Act regarded by employees 
and employers alike as a minimal floor whereby anything 
inferior was not only illegal but downright shameful? 

Bill 49 clearly reveals the government’s lack of 
responsibility to provide protection for Ontario workers. 
It is an appalling gesture towards the same citizens that 
put this government in power. SEIU proposes that, in an 
attempt to secure the rights of all vulnerable workers, 
these so-called minor technical amendments be seriously 
reconsidered and structured in such a way that the 
legislation will govern employees and employers fairly in 
comparison to one another. 

If Bill 49 is passed, these changes to the Employment 
Standards Act will see further unrest in the province of 
Ontario. SEIU anticipates that this legislation will fuel a 
fury among a vast group of vulnerable workers through- 
out the province. This group includes women, visible 
minorities, health care workers, foodservice workers, 
cleaners and homeworkers. Most SEIU workers fall into 
one or more of these listed categories. 

SEIU wishes to first discuss our opposition to the 
fundamental change to the Ontario labour law by permit- 
ting the workplace parties to contract out important 
minimum standards. This is found in section 3 of the bill 
and subsection 4(2) of the act. Prior to Bill 49, it was 
illegal for a collective agreement to contain any provi- 
sions that were inferior to the minimum standards found 
in the Employment Standards Act. In contrast, Bill 49 
permits a collective agreement to override the legal 
minimum standards concerning severance pay, overtime, 
public holidays, hours of work and vacation pay, provid- 
ing that the contract “confers greater rights...when those 
matters are assessed together.” In other words, what were 
always considered basic standards will now be negotiable. 
The union feels quite strongly that not only will an 
assessed package be cumbersome to negotiate but also 
forecasts that this procedure will fuel unrest among 
workers within the same bargaining unit. 

Mrs Witmer asserts that this new flexibility to negoti- 
ate basic standards will benefit both parties when in fact 
the flexibility will create conditions to benefit employers 
only and disgrace employees, as minimum standards will 
become a thing of the past for our members in Ontario. 

SEIU Opposition to Bill 49 is further accentuated when 
considering that our health care workers are not in a 
position to strike. If perchance disputes arise between the 
bargaining unit and the employer during negotiations of 
the renewal of a collective agreement, the parties may 
only resort to interest arbitration in an attempt to settle 
any disagreements. The union foresees enormous conflicts 
arising between the two parties and subsequent injustice 


directed at our members during negotiations. Undoubted- 
ly, in these instances the parties will proceed to interest 
arbitration in an attempt to resolve the contending issues. 
To our knowledge, Bill 49 does not provide any standard 
which arbitrators may follow as a measure in assessing an 
equivalent if not superior package to what is provided in 
the Employment Standards Act. Thus, our members are 
at the mercy of an arbitrator’s own assessment of a 
comparable or better package. 

In addition to the above, one must keep in mind Bill 
26, which was introduced by the current Tory govern- 
ment in the fall of 1995. Included in Bill 26 is schedule 
Q, Savings and Restructuring Act. Schedule Q stipulates 
criteria that arbitrators must take into account and 
consider prior to issuing an interest arbitration award. 
These criteria are largely concerned with the employer’s 
ability to pay. Thus, Bill 26 combined with Bill 49 
represents a double injustice not only to the organized 
workers but to workers in general. Obviously, the Harris 
government is hardly attempting to suppress their aver- 
sion towards the most vulnerable workers in the province 
of Ontario. 

Clearly the union’s concern with the possible break- 
down and eventual deterioration of the interest arbitration 
process should be recognized and afforded considerable 
weight by this government before passing Bill 49. Bill 49 
provides an opportunity for arbitrators to fashion an 
interest arbitration award that is inferior to the already 
minimal Employment Standards Act. This enormous shift 
in arbitration procedure, issuing awards without any 
minimum standards, defeats the purpose of interest 
arbitration. Interest arbitration is a substitute for strike 
and lockouts in the health care sector and is not meant to 
benefit either of the parties in dispute. Thus, not only is 
Bill 49 a measure to erase the historic concept of an 
overall minimum standard of workplace rights, but it also 
poses a significant threat upon the terms and conditions 
governing unionized workers. 

With Bill 49, an employer may disregard this previous 
floor of rights and will have the opportunity to attempt to 
trade off such provisions as overtime pay, public holi- 
days, vacation pay and severance pay in exchange for 
increased hours of work. How an arbitrator, or anyone for 
that matter, is to measure whether or not a tradeoff of 
this kind confers greater rights is left unstated. It will 
become an issue in its own right. Essentially, issues 
which have been granted by the legislation as a matter of 
right will become part of negotiations. 

For example, suppose a bargaining unit employed at a 
nursing home is negotiating the renewal of their collec- 
tive agreement with the employer. The parties are unable 
to reach an agreement and proceed to interest arbitration. 
The employer proposes a wage freeze and a reduction in 
paid holidays from 12 to six. In this scenario the 
employer is proposing a package that discriminates 
against workers just so they may maintain their current 
wages. The games that employers will now be able to 
legitimately play and get away with at the expense of 
their own employees is staggering. SEIU anticipates 
severe deterioration in relationships between employee 
and employer and ultimate breakdown of labour relations 
if Bill 49 becomes legislation. 


26 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1141 





In short, the parties are being asked to value and 
compare non-monetary rights, such as hours of work, 
with purely monetary rights, such as overtime and 
severance, and mixed rights, such as vacation pay and 
public holidays. Given the inequality of power between 
employers and employees, including many who are 
unionized, circumstances where detrimental tradeoffs are 
agreed to, despite the measurement problems referred to, 
can easily be envisioned. 

This proposed amendment, therefore, will allow 
employers to put more issues on the bargaining table 
which were formerly part of the floor of legislated rights. 
It will make settlements more difficult, particularly for 
newly organized units. It will also enable employers to 
roll back long-established, fundamental entitlements such 
as hours of work, the minimum two weeks of vacation, 
severance pay and stat holidays by comparing these 
takeaways to other unrelated benefits which together can 
be argued to exceed the minimum standards. 

The potential of this amendment alone to erode 
people’s standard of living should be enough to make the 
drafters of the amendments rethink, if not radically alter, 
Bill 49. It is certainly enough to make Service Employees 
International Union stand in opposition to the bill as a 
whole. 

Viewed another way, if a central goal of the industrial 
relations system has been to facilitate negotiated settle- 
-ments, this bill runs counter to such an end. As men- 
tioned, these changes will certainly establish greater 
difficulty in rendering settlements and will likely result in 
_more acrimonious relations and industrial conflict. What 
_ were in the past minimum benefits protected by all will 
-now become permissible subjects for bargaining, arbitra- 
tion and labour disputes. Further, if significant erosion in 
_minimum entitlements becomes widespread in the many 
_ bargaining units where employees do not have sufficient 
bargaining strength to resist employer demands, it will 
indirectly impact on the standard of living and working 
conditions of all citizens of Ontario. 

The shortsighted may regard this rush to the bottom as 
helping employers to become competitive, but the more 
- sound mind will definitely question how these changes 
will establish higher productivity, better workplace 
-_felations, increased consumer purchasing or an improved 
quality of life in what is currently Canada’s most indus- 
trial and populous province. 

' Under the existing Employment Standards Act, union- 
_ized employees have access to the considerable investiga- 
tive and enforcement powers of the Ministry of Labour. 
The inexpensive and relatively expeditious method of 
_ proceedings has proved useful, particularly in situations 
of workplace closures and with issues such as severance 
and termination pay. 

The Bill 49 changes eliminate recourse by unionized 
employees to this avenue, and instead require all union- 
ized workers to use the grievance procedure under the 
collective agreement to enforce their legal rights. In other 
_ words, our members will have to pay, through arbitration, 
‘for something that is a right. The unions will bear the 
burden of investigation, enforcement and their accom- 
_ panying costs, which under the current act might instead 
be pursued before the Ministry of Labour. The director 


can make an exception and allow a complaint under the 
act where he thinks it appropriate, but for all practical 
purposes the enforcement of public legislation has been 
privatized. 

Should these amendments pass, the collective agree- 
ment will have the Employment Standards Act virtually 
deemed to be included in it. A union will also face the 
potential of claims against it by dissatisfied members. 
Although the existing duty of fair representation has not 
in the past been seen as requiring a trade union to 
represent employees in respect to employment standards, 
with this amendment change a union can be faced with 
complaints concerning fair representation by members. 
This could well mean that a failure of enforcement will 
be seen by the Labour Relations Board as constituting a 
breach of the duty of fair representation. Thus, unions 
will face both additional obligations and additional 
liability costs. 

Arbitrators will now have jurisdiction and make rulings 
that were formerly in the purview of the employment 
standards officer, a referee or an adjudicator. They will 
not be limited by the maximum or minimum amounts of 
the act. However, arbitrators lack the investigative 
capability of the ESOs and may not be able to match the 
consistency of result that the act has had under public 
enforcement. Most important, employers could argue that 
as boards of arbitration do not have the critical powers to 
investigate whether particular activities or schemes were 
intended to defeat the extent and purposes of the act and 
its regulations, such cannot be determined. In such 
circumstances unionized employees could well be left 
with no recourse whatsoever. This is particularly evident 
in cases of related employer or successorship provisions 
of the act. It is difficult to see how such provisions can 
be applied when the successor or related employer may 
not be party to the arbitration proceeding. 

1030 

The amendments introduced in section 21 of the bill, 
subsection 65(1) of the act, set a new statutory maximum 
amount that an employee may recover by filing a com- 
plaint under the act. This maximum of $10,000 would 
appear to apply to amounts owing of back wages and 
other moneys such as vacation, severance and termination 
pay. There are only a few exceptions, such as for orders 
awarding wages in respect of violations of the pregnancy 
and parental leave provisions and unlawful reprisals under 
the act. 

The problem with implementing such a cap is that 
workers are often owed more than $10,000, even in the 
most poorly paid sectors of the workforce such as health 
care workers and foodservices workers. Indeed, workers 
who have been deprived of wages for a lengthy period of 
time are the very employees who will not have the means 
to hire a lawyer and wait the several years it will take for 
their case to be settled. In effect, therefore, this provision 
will encourage the worst employers to violate the most 
basic standards, while at the same time compounding the 
problems for those workers with meagre resources. 

In addition, Bill 49 affords the minister the right to set 
out a minimum amount for a claim through regulation. 
Workers who make a claim below the minimum — which 
is as yet unknown — will be denied the right to file a 
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complaint or have an investigation. Dependent upon the 
amount of this minimum, it could well have the effect of 
employers keeping their violations under the minimum in 
any six-month period and thereby avoiding any legal 
penalty. 

In section 28 of the bill, new section 73 of the act, the 
proposed amendments intend to privatize the collection 
function of the Ministry of Labour’s employment prac- 
tices branch. This is an important change providing one 
of the first looks at the government’s actual privatization 
of a task which has traditionally been public. Private 
operations will, should these proposals be implemented, 
have the power to collect amounts owing under the act. 

A fundamental problem with regard to the act has, for 
some time now, been the failure to enforce standards. 
This is no less true with regard to collections. The most 
frequent reason for the ministry’s failure to collect wages 
assessed against employers has been the employer’s 
refusal to pay. The answer to this problem, according to 
the proposed amendments, is not to start enforcing the act 
but rather to absolve the government of the responsibility 
to enforce the act by farming out the problem to a 
collection agency. 

In addition, the employment standards director can 
authorize the private collector to charge a fee from 
persons who owe money. Should the amount of money 
collected be less than the amount owing to the employee 
or employees, the regulations will enable the apportioning 
of the amount among the collector, the employee or 
employees and the government. Where the settlement is 
under 75% of the amount owing, the collector is required 
to obtain the approval of the director. But this still allows 
the collector incredible leeway, if not outright abuse, with 
someone else’s money. 

The danger here is that even persons whose earnings 
put them below the poverty line and who are owed 
money under the act could well be required to pay fees 
to the collector. A minimum wage worker at $6.85 per 
hour, for example, could not only receive less money 
than what is owed, but also have to pay for it to be 
collected. Surely this raises ethical questions for the 
drafters. We would suggest that while such an approach 
may be appropriate in commercial transactions, it is 
neither morally justified nor appropriate in these circum- 
stances. We want the system of public enforcement to be 
maintained and improved. 

This provision will likely lead to employees receiving 
considerably smaller settlements. As well, it opens the 
door to unconscionable abuse. SEIU is gravely concerned 
that vulnerable employees will be pressured to agree to 
settlements of less than the full amount owing as collec- 
tors argue, if only for reasons of expediency, that less is 
better than nothing. 

The Chair: Excuse me, Mr Drewes. You are well over 
the time now. Could you jump to your conclusion, please. 

Mr Drewes: Okay. In conclusion, SEIU finds that, 
once again, the Harris government is victimizing 
Ontario’s most vulnerable citizens in an attempt to cater 
to the wealthy. The Ministry of Labour will be downsized 
and rid of its current public services, thus, according to 
sources, approximately $10 million will be salvaged from 
the Ontario budget that will, in turn, be issued as the tax 


break that benefits the wealthy. The increased demands 
on trade unions proposed by Bill 49 are coming at the 
same time that the labour relations in this province have 
taken on a decidedly anti-union tone with the challenges 
posed by Bill 7 in terms of acquiring and maintaining 
bargaining rights and with the limits on unions’ powers 
to bargain effectively through the combination of bargain- 
ing units. 

In an attempt to avoid further unrest and conflict for a 
large majority of Ontario citizens, we encourage that Bill 
49 be reconsidered and structured in such a manner that 
the legislation will achieve a fair balance between 
employees, unions and employers. 

The Chair: Thank you very much. We appreciate your 
taking the time to come and appear before us here today. 


KINNA-AWEYA LEGAL CLINIC 


The Chair: That leads us to the next presentation, 
from the Kinna-aweya Legal Clinic. Good morning. Just 
a reminder that we have 15 minutes, and it’s up to you to 
allocate as you see fit, between either presentation time 
or questions and answers. 

Ms Mary Veltri: Thank you. My name is Mary Veltri. 
I am one of the staff lawyers at Kinna-aweya Legal 
Clinic. I thank you for the opportunity to make this 
presentation to the standing committee. 

The legal clinic is funded by the Ontario legal aid plan 
and we have four offices throughout the district of 
Thunder Bay. We serve approximately 2,000 people each 
year by giving them summary advice, and among those 
people are individuals who have been aggrieved under the 
Employment Standards Act. We also provide legal 
education and law reform activity. 

The primary focus in our submission to the committee 
will be responding to the issue of what the impact will be 
on non-unionized workers. There is no doubt that the 
changes the government is proposing will leave 
employees more vulnerable to exploitation by their 
employers and restrict their ability to obtain redress, so 
we don’t think this is an improvement, by any stretch of 
the imagination. 

The government claims that the changes they are 
proposing will encourage the workplace parties to be 
more self-reliant in resolving disputes and make the act 
more relevant to the needs of today’s workplace. In fact, 
what the government is doing is shifting responsibility for 
enforcing basic labour standards and the cost for doing so 
on to individual employees. When the government talks 
about the need for having greater flexibility, what it’s 
really saying is that it wants to help businesses procure 
cheaper labour by making it easier for them to violate 
employment standards. 

I think it is shocking that I am here today to try to 
convince you of the need for employment standards. This 
has been something that we in Ontario have come to take 
for granted, and the importance of minimum standards 
cannot be overstated. Even in the face of legislated 
minimum standards, tens of thousands of workers must 
make claims against their employers each year in Ontario. 
This is clearly a problem. Employers do violate the law. 
Tens of thousands more have claims that they don’t 
pursue because they are afraid of being fired. 
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Ninety per cent of claims made through the employ- 
ment standards office of the Ministry of Labour are made 
by employees who have left their jobs. The reality of the 
workplace is that non-unionized workers whose 
employers are not meeting the legislated minimum 
standards do not complain until they find another job. We 
have frequent contact from employees who have not been 
paid in accordance with these standards. In the past, the 
local office has been able to assist these individuals in 
pursuing their claims for back wages. In 1994-95, over 
$64 million was assessed against Ontario employers who 
failed to meet the minimum standards. 

Legislated minimum standards provide a level playing 
field for employers, while ensuring employees basic 
minimum standards. The erosion of standards and weaker 
enforcement provisions will lead employers to compete 
on the basis of lowering wages and deteriorating job 
conditions. The labour market is already resulting in a 
growing number of jobs which are temporary, casual, 
part-time, poorly paid and insecure. This will lead to an 
unhealthy workforce. It will not lead to a healthy society 
or a productive economy. 

The changes that have been proposed under the guise 
of housekeeping lead us to the conclusion that the more 
substantive changes that the government has indicated 
will follow will only further erode the already low and 
weak standards provided to vulnerable workers. We 
strongly protest this direction taken by the government, 
which seems to have no understanding of its role as 
public guardian. 

Another comment that has been made is that this bill 
will “cut through years of accumulated red tape.” What 
does the minister mean? She means that she is making it 


more difficult for employees to make claims against 
employers. She is reducing the period of time within 
which employees can make a claim and the length of 
time for which they can claim. She is forcing unionized 
employees to bargain for minimum standards. 


It does not involve any more red tape to investigate a 


Claim for two years or a claim for six months. It doesn’t 


take more red tape to investigate a claim for $20,000 as 
opposed to a claim for $10,000. When the minister says 


She is abolishing red tape, what she really means is that 


} 


_ She is making it much easier for employers to avoid their 


legal obligations. We continue to hear today how busi- 
nesses don’t want to have to deal with government forms. 


Unfortunately, we’re talking about substantive claims for 


wages that people have worked for. This is not bureau- 
_cracy. This is not red tape. These are basic human rights. 
1040 


Id like to address briefly the negotiation of minimum 
Standards. I understand this is going to be in the second 


' Stage. However, there is no doubt that if unions are 
‘forced to negotiate minimum standards and accept 
' packages that include standards that are lower than the 
Current minimums, employers are going to expect the 


i) 
} 


same flexibility from non-union employees. 
Reductions in the staff at the employment standards 


Office already make it difficult for employees to know 
their entitlements under the law. Many exploited workers 


are young, do not speak English or are vulnerable in 
Other ways. The Ministry of Labour has suggested that it 


is going to extend the provision of allowing negotiation 
of a flexible package of standards to non-union 
employees. It should be obvious that the result of that 
would be the effective abolition of minimum standards. 

The minister talks about encouraging workplace parties 
to be more self-reliant in resolving disputes. This implies 
that there is an equality of bargaining power between 
employers and non-union workers. We who work on the 
front lines and hear the stories of unscrupulous employers 
exploiting vulnerable workers know better. We urge the 
committee to recommend that the act remain clear that 
minimum standards are inviolate. 

The minister claims that changing the limitation 
periods in the act will provide prompter, more effective 
enforcement. It is difficult to see how this could be true. 
Changing the limitation period simply means_ that 
employers will be able to avoid paying employees 
significant amounts of money. 

It used to be that a worker in a minimum-wage job 
whose rights were being violated could find another job 
and make a claim against the employer. This isn’t the 
case now. Minimum wage jobs are hard to come by and 
workers will endure considerable suffering and exploita- 
tion in order to keep a job. We know that 90% of 
workers who make claims wait until they’re no longer 
employed. Workers in many cases will be forced to 
choose between making a claim and keeping their job, 
and they will choose the job. The reduction in the time 
period for which an employee can make a claim amounts 
to a licence to employers to exploit their workers. 

Employers are required to keep payroll and employ- 
ment records for several years. It does not take more 
paperwork or red tape to investigate two years back 
instead of six months for employers who aren’t comply- 
ing with their obligations. Regardless of the period of 
time for which a claim may be made, employees always 
have the onus to establish their claim. It’s up to them to 
provide evidence that they are owed wages, so it doesn’t 
matter whether this is for a period of six months or two 
years. The investigative and adjudicative processes of the 
ministry provide a fair method for determining questions 
of credibility and assessing evidence. 

The only alternative under Bill 49 to abandoning any 
claim for unpaid wages in excess of six months will be 
for an aggrieved worker to pursue a claim in court. Most 
people who make minimum wage can’t afford lawyers 
and legal aid does not cover employment-related disputes. 
Even if aggrieved workers were able to pursue their 
claims in court, this would hardly be more cost-effective. 
Courts are continually being overburdened and it is a 
very costly way to resolve these disputes. In any event, 
then it becomes the public who has to bear the costs of 
these disputes. The inevitable result will be that 
employees will be denied justice and unscrupulous 
employers will benefit. 

With respect to the limit on the amount employees can 
claim, the bill further limits the amount an employee can 
claim to $10,000. It is impossible to see how this restric- 
tion can be characterized as helping the most vulnerable 
workers. This is an arbitrary limit; there is absolutely no 
rationale. Many claims that have been made to the 
ministry in the past have been in excess of that amount 
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by vulnerable workers, such as domestic workers. Each 
year, employers are found to owe millions of dollars to 
employees because of violations under the act. What 
possible public policy goal could be met by restricting the 
amounts that can be claimed by employees? 

If an employee has a claim in excess of $10,000, again 
she or he must choose between proceeding in court or 
giving up the claim in excess of $10,000. As stated 
above, it’s unlikely that they’re going to be able to go to 
court and there will be no choice involved. Workers will 
be forced to abandon the claim in excess of $10,000 in 
order to get any help. Again, who benefits? The employer 
who has chosen not to pay their employee. 

Since the minister is claiming that the changes she is 
proposing will save public money, she must be expecting 
that employees will forgo substantial parts of their claims 
in order to get help through the ministry, and that I find 
unconscionable. 

I’d like to address the enforcement recommendations 
that it be private collection agencies which are now in 
charge of enforcement. The bill proposes that once 
investigations have been done, collection of the amounts 
due to employees will be done by these private collection 
agencies. Quite admittedly, the government ministry has 
not been overly effective in collecting these amounts in 
the past, but there has been no study done to show that 
private collection agencies will be able to do a better job. 
We heard one gentleman earlier say that they were 
getting 10 cents on the dollar. 

Passing the responsibility to private collection agencies 
will also introduce a profit motive, and we find it offen- 
sive that private agencies would profit from the exploita- 
tion of workers. 

Bill 49 also allows private collectors to agree to a 
compromise or settlement with the employer who owes 
the money if the employee is in agreement with this 
settlement. Inasmuch as the private collection agency is 
mostly interested in recovering its fees and its disburse- 
ments, there will be a motive for the collection agent to 
settle with the employer for less money than is owed to 
the employee. The likely result of using private collection 
agencies will be increased pressure on employees to settle 
for less than what is owed to them under the law. Priva- 
tizing the collections function will do nothing to help 
employees who are owed wages. 

I have a series of recommendations which I think 
would improve the existing legislation, if that is truly 
your intent. 

The first one is that the focus of the ministry should 
shift to the prevention of violations. The resources of the 
employment standards branch should be increased. I don’t 
think it would help to eliminate 49 positions when you’re 
trying to improve the legislation. This would enable 
routine inspections to be done and audits performed when 
complaints are made. 

Second, the ministry should be allowed to accept third- 
party complaints of violations of the Employment Stan- 
dards Act. This would avoid reprisals against employees 
who seek to enforce their rights and such complaints 
could be investigated by conducting audits of the 
employer’s records. 


Third, there should be no exemptions from the employ- 
ment standards legislation. Currently, the act discrimi- 
nates against certain categories of employees. For 
example, there’s a lower minimum wage for students. 
There’s a different overtime pay system for domestic 
workers. Workers should be entitled to the same employ- 
ment rights regardless of their age or where they work. 

Fourth, the time limits for investigations must be 
shortened. We should not be able to read newspaper 
reports of employers who are deliberately flouting the law 
by forcing restaurant workers to work for tips only, with 
no investigation by the ministry in sight. 

Fifth, the Ministry of Labour should routinely exercise 
the right under the act to file certificates of the order 
issued against the employer in court. This would provide 
a variety of effective methods for enforcing orders against 
debtors, such as seizure and sale of their properties or 
garnishment of their bank accounts. This would greatly 
improve the collection of assessments made under the act 
for unpaid wages. 

Sixth, there should be aggressive prosecution of 
employers who violate the legislation. There is currently 
little to deter an employer at this point, when the worst 
that happens is that they are ordered to pay money that 
they should have paid months or years earlier. 

Seventh, the current penalty levied against an employer 
who violates the law, which is the greater of 10% of the 
amount assessed or $100, is not a sufficient deterrent. 
Employers who violate the law should be required to pay 
the administrative costs of recovering the moneys owed 
to their employees. 

Finally, we strongly recommend that the government 
recognize that the provision and enforcement of basic 
employment standards is something that the majority of 
Ontarians want, and it is a foundation of a decent and 
democratic society. Thank you. 

The Chair: Thank you, Ms Veltri. I didn’t want to cut 
you off. We’ve gone over the 15 minutes again. There 
won’t be time for questions, but thank you very much for 
a very detailed presentation. 


1050 


TRANSPORTATION AND COMMUNICATIONS 
INTERNATIONAL UNION, 
ALLIED SERVICES AND GRAIN DIVISION 


The Chair: Our next group up is the Transportation 
and Communications International Union, Lodge 650. 
Good morning. Just a reminder again: We have 15 
minutes, and it’s up to you to decide whether you want 
to spend that time on presentation or question-and-answer 
period. 

Mr Mike Poleck: My name is Mike Poleck. I am here 
to state some observations our union has on the Employ- 
ment Standards Act changes. The allied services and 
grain division of the Transportation and Communications 
Union represents over 1,000 members working in and 
around the Thunder Bay region employed in transporta- 
tion and processing industries. The union thanks the 
standing committee for the opportunity to present our 
views on the proposed changes to the Employment 
Standards Act. The brief will focus on the union’s 


26 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1145 





experience in dealing with employers and a vision dealing 
with the philosophy and the purpose of providing mini- 
mum working standards for working men and women of 
all ages. 

On August 20, 1996, we received a notice confirming 
that our organization was scheduled to appear before this 
committee. The notice stated, “Bill 49, An Act to 
improve the Employment Standards Act.” In our view, 
the proposed changes have a different purpose, which is 
to destroy the fundamental protection provided under the 
act and severely erode the standard of living for those 
working people who are reliant on the act to provide and 
maintain minimum standards, and I would emphasize 
minimum standards. If changes are going to be made to 
the Employment Standards Act, there should be amend- 
ments which strengthen minimum standards and 
strengthen the enforcement of the act. Without the 
enforcement, the act means nothing. As a union, our 
problems have come, in a lot of cases, with the enforce- 
ment of the act itself. 

Not only does our organization deal with unionized 
employees, but we also receive calls throughout the year 
from the public inquiring what recourse is available to 
deal with the actions of unscrupulous employers who fail 
to pay minimum wages, overtime, holidays, vacation pay 
or who illegally deduct money or expose workers to 
unsafe working conditions.What is the real answer to the 
concerns of these workers, who may be a son, a daughter 
or an older worker displaced from the grain industry and 
working for minimum wage in a non-union workplace? 

Just last week, an inquiry was made to the ministry on 
behalf of an employee who has 15 years of service with 
the same employer. This employer pays above the 
minimum wage but does not provide benefits and pro- 
vides the minimum vacation, holiday, overtime and 
maternity benefits as required by law. The answer was, 
“Yes, the employer would be violating the law by 
refusing to pay for the September statutory holiday, but 
you may want to consider not filing a complaint, because 
the employer could fire you.” 

This answer should not shock the committee. This is 
the harsh reality of the real world. Don’t think for one 
minute that the unionized sector is immune from similar 
action by employers, an example being the multinational 
company Archer Daniels Midland, which just permanent- 
ly closed the Ogilvie starch and gluten plant, which was 
_ Operational in Thunder Bay for the past 92 years. This 
_ plant always made a profit for its Canadian owners but 
couldn’t seem to provide a large enough return to the US 
_ Shareholders after the 1992 takeover. This company is 

notorious for attacking workers’ rights and standards of 
living. The favourite line utilized by ADM during what 
_ was supposed to be negotiations between the parties was, 
_ “The company is prepared to provide whatever minimum 
_ the law requires, and if the law is silent on the issue, then 
_ you will get nothing.” The word “negotiation” was not in 
the vocabulary of ADM. They simply presented a com- 
_ pany contract straight out of the Dark Ages, and that was 
_ their final position. 

Yet the proposed changes to the Employment Stan- 
dards Act would subject us to the mercy of the employer. 
If the law didn’t require a minimum or if the law pro- 


vides an opportunity to negotiate the abolishment of 
lower standards, the workers would have no choice but to 
accept them or have the company lock out or permanent- 
ly close the facility, as we have seen in the above 
example. 

Recently the union negotiated a contract with a small 
employer with 35 employees, mostly women. Starting 
rates, holidays, vacations and other minimums were tied 
directly to the Employment Standards Act. During the 
negotiations, the government announced its intent to 
change the act. Well, the lawyer for the company was 
licking his chops. The union was unable to maintain the 
current standards set out in the act, should they be 
eliminated or changed. The employer forced the workers, 
with an average wage of $10 per hour, many who were 
single parents, to accept the final offer or face the 
consequences of a lockout. And that wasn’t the end. If 
the Employment Standards Act changes, those people will 
be faced with a different collective agreement than they 
negotiated at the table. 

The horror stories go on and on. Society should have 
minimum enforceable standards. Asking the union to 
litigate claims against employers at arbitration is govern- 
ment downloading of enforcement costs. The government 
should be striving to beef up and streamline enforcement, 
not defer it to a more costly and complicated system of 
litigation. 

Society should ensure that standards respect the dignity 
of a worker and ensure at least a sustainable standard of 
living. The present standards do not meet this goal, and 
the proposed changes are nothing more than an attack on 
those with little or no way to fight back. 

If an employer is violating the law, what choice do you 
have in a tough job market? None. Quit a job due to 
violation of labour standards, safety and health concerns 
or harassment, and how do you propose people will 
sustain themselves or their families? 

In closing, the reality is that it’s a tough world out 
there and Bill 49 will only make it tougher. Thank you. 
That’s the extent of the written presentation. 

The Chair: Thank you very much. That leaves us a 
fair bit of time for questioning, just over two minutes for 
each caucus. We’ll commence this round with the third 
party. 

Mr Martin: Thank you very much for coming before 
us this morning and so adequately spelling out the impact 
of this legislation or any deterioration of employment 
standards or, as others have said, the lowering of the 
floor of rights or the rush to the bottom concerning 
employment standards. Worker representatives before you 
have made the same point. The impact this will have on 
workers should be becoming perfectly clear to everybody 
here. Representatives from the legal clinic community 
have spoken about the impact it will have on non-union- 
ized workers and raised questions about who will repre- 
sent them. 

So my question for you is, considering the fact that 
this legislation is not solely targeted at organized labour 
but at workers, every form of worker across the province, 
and that probably close to three quarters of those workers 
are not represented by any organized labour organization, 
who will represent them and how will they speak up for 
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themselves and fight for their rights and defend them- 
selves in the face of this onslaught? 

Mr Poleck: That’s what we’re trying to present: that 
there is nobody. It goes back to the ages before we had 
WCB, where somebody who was in a position to fight 
the system who could afford lawyers and get into a 
complicated situation might win a large claim, but that 
was to the detriment of the many people who had small 
claims who couldn’t afford to hire a lawyer or didn’t 
have access to a lobbying body to represent them. In this 
day and age — well, this committee itself is an example. 
You have to know the system and you have to have 
contacts in order to make your case known. A small 
individual would lose that access to hear his case. Our 
feeling is that in most cases they would go unheard, that 
they would not be answered or addressed. 

Mr Martin: It’s my strong feeling that the government 
in this instance is backing away from a role we’ve 
traditionally come to expect it to play, particularly where 
it affects workers in small, isolated communities like 
northern Ontario, where you don’t even have legal 
clinics, never mind the representation of some of the 
larger organizations in bigger centres. When you think of 
small communities in northern Ontario, what’s the impact 
you see there, and what recourse do they have? 

Mr Poleck: In effect, the same answer: They won’t 
have the access, and they won’t be heard; they’ll just be 
sloughed off. That is our fear, and that’s what we feel the 
government has a responsibility to ensure: that all 
workers in the province are heard and have access. Bill 
49 will not provide it. 

Mr O’ Toole: Thank you very much for your presenta- 
tion this morning. We have heard the complaints on 
pretty much the same basis. I just want to draw to your 
attention that in your conclusion you say, “The present 
standards do not meet this goal, and proposed changes....” 
Listening to the overall tone here, you don’t think the 
present act works very well either. 

Mr Poleck: Our feeling is that anything can be 
improved. What we’re looking for, as has been mentioned 
in past presentations, is the enforcement and living up to 
the standards that are there. What we’ve seen in a lot of 
cases is that employers will try to dodge the standards 
that are there now. 

Mr O’Toole: I really believe that the minister is 
clearly trying to get to the most vulnerable, I sincerely 
believe that, by shortening the claim period, by lengthen- 
ing the appeal period and other small changes. If you 
look at them on balance, it’s getting every opportunity to 
get an agreement as early as possible for the employee 
who has been wronged. I fundamentally think if you read 
it without the rose-coloured glasses on, you’ll see that 
that’s what these changes are, because most of the claims, 
90% of the claims now are within six months. That’s the 
standard in most provinces. The average settlement claim 
isn’t $10,000; the average settlement is $2,000. In most 
cases 4% of the claims are over $10,000. We’re really 
focusing the resources, in a time where we’ve been spent 
into huge debt by the previous government, on the most 
vulnerable workers. Many unions that have approached us 
are well researched, well resourced and quite capable, in 
their collective agreements, to defend the rights of their 
particular workplace. Not allowing them to negotiate 


overall anything less than the employment standards — I 
don’t think responsible union leadership would negotiate 
anything less. 

1100 

There is some responsibility today, and I don’t think 
the government has the resources to fight international 
unions in both the Employment Standards Act and under 
the Ontario Labour Relations Act and in the lawsuits that 
entangle for well-researched and well-resourced com- 
panies. The individual is whom we’re trying to protect, 
the small domestic worker, the person who doesn’t have 
the resources — and most of the claims are well under 
$10,000 — to get their money as expeditiously as 
possible. I for one want that justice for the small person, 
most importantly. 

Mr Jean-Marc Lalonde (Prescott and Russell): 
Thank you for coming up with this brief. I’d just like to 
ask you a question. In the last paragraph of page 1 you 
said: “I would emphasize minimum standards. If changes 
are going to be made to the ESA there should be amend- 
ments which strengthen minimum standards.” Do you 
feel, instead of coming up with amendments, if the 
government would first enforce what is in place at the 
moment instead of letting off 45 enforcement officers, 
that if those people had been properly trained they would 
make sure that the ESA was properly enforced? 

Mr Poleck: In response to your comment and Mr 
O’Toole’s, if the government enforced the act in a timely 
and proper fashion, unions wouldn’t be taking these cases 
to litigation and there wouldn’t be the time and expense 
that he mentioned in terms of unionized groups fight- 
ing — getting employees what they were entitled to 
under the ESA. 

In terms of people who aren’t organized, if a person 
doesn’t have the resources to mount a campaign, shorten- 
ing the appeal time limits are not going to give him any 
help at all; they’re going to make it harder for him, 
because if he doesn’t have the resources in the first place, 
shortening the period that he can file and make his claim 
is not going to help him out at all. In terms of unions, 
unions are not rich, as it would seem to be implied here 
in the comments. Unions are facing downsizing, loss of 
membership and many other problems. They are not the 
bottomless pit of money to fight these claims. 

The government has a responsibility to the people of 
the province who work in the province to provide them 
a safe environment and, as I’ve said before, sustainable 
employment, a sustainable standard of living out of that 
employment. We feel they have an obligation to people 
to make sure that the conditions they work under are 
enforced. 

The Chair: Thank you, Mr Poleck. We appreciate 
your coming before us here today. 


CONSTRUCTION ASSOCIATION OF 
THUNDER BAY 


The Chair: That takes us to the Construction Associ- 
ation of Thunder Bay. Good morning. We have 15 
minutes, and you can divide that as you see fit between 
either presentation time or allowing for questions and 
answers. 
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Mr Murray MacLeay: Good morning. My name is 
Murray MacLeay. I’m with the Construction Association 
of Thunder Bay, which is a membership organization of 
people who are involved in the construction industry. 
Through that we employ roughly 3,600 tradesmen 
throughout northwestern Ontario. 

The association believes that this review is a step in 
the right direction. We applaud the government’s intent 
to focus its slimmed-down resources on the things it does 
best and allow workplace parties to take on things that 
they can do best. 

When reviewing the act, it is important that you 
understand that construction is and will remain different. 
The exemptions in Ontario Reg 325 and Reg 327 regard- 
ing hours of work and termination are necessary and must 
be maintained. Weather conditions haven’t changed in 
Ontario and construction jobs are, by definition, time- 
limited. 

Our concern is that we would get a group with every- 
one else, and it’s very important to us that you under- 
stand that the construction industry is different. The 
scenario that we would appreciate the most is flexibility 
where employers and employees could make their own 
arrangements on hours of work. 

A collective agreement that covers both shop and site 
employees identically should be recognized in the act. 
There have been a number of decisions by employment 
standards officers that have ruled that a construction 
worker employed at a shop is not exempt from the 
sections of the Employment Standards Act even though 
he is working under the same collective agreement as all 
the other workers. 

In short, we applaud the government’s move to utilize 
scarce resources economically and efficiently, simplify a 
difficult act and facilitate productivity and recognize the 
ability of workplace parties to manage their own affairs. 
When stage two of this review comes along, which we 
believe will have more impact on the industry, we’d be 
more than happy to participate at that point. Those are 
my comments. 

Mr Baird: Thank you very much for coming today 
and for your presentation. One issue that’s come up right 
across the province, and I think it’s been from people 
from a variety of backgrounds, is that right now we’re 
only collecting, through the employment standards 
branch, about 25 cents on the dollar. That didn’t change 
remarkably in the previous government. In 1993 they 
disbanded the collections branch at the employment 
standards division of the Ministry of Labour, discharged 
10 employees, and it went down from 25% to about 15% 
or 20%. We’re back up to 25% now. 

As someone who is representing a good number of 
employers I’d love to hear your comments on this: One 
union actually brought up, which I thought was very 
much to their credit — notwithstanding the human rights 
aspects of their workers, which is obviously the top 
priority — second, that it wasn’t fair that some employers 
accept their responsibilities and others flagrantly disre- 
gard them. Would your members and the folks you’re 
_ here to represent today have a strong exception to or any 
_ disagreement with stringent measures to ensure compli- 
ance of orders that are issued under the Employment 


Standards Act after an investigation, after the appeal 
period expires? 

Mr MacLeay: No. As a matter of fact, in the collec- 
tive agreements that we are a signatory to we have 
penalty clauses for employers who do not follow the 
collective agreement; therefore the members would have 
no problem following orders from the employment 
standards. 

Mr Ted Chudleigh (Halton North): In the past week 
or so we’ve heard from a number of people about the bad 
bosses, the good bosses, and no one wants to defend bad 
bosses, of course. This morning there was some sugges- 
tion that education of employers and employees as to 
knowing what their rights are, knowing what their 
responsibilities are is a question as well. Could you 
comment on employers and how many of them know 
what is appropriate to do in given situations and how we 
might improve that educational process for employers, 
aiming at perhaps avoiding the development of the so- 
called bad boss? 

Mr MacLeay: I guess my comment is somewhat 
biased, but people who are in business, whether it be 
construction or anything else, should belong to an 
employers’ association of some sort. In most cases any 
government regs that come down or any changes to 
employment standards, to health and safety acts, anything 
like that are circulated to the membership through those 
organizations. They function very similarly to a union in 
the sense that the union educates their individual mem- 
bers by newsletters and distribution of the same material. 
We do the same thing. Unfortunately, not enough 
employers belong to their particular business association, 
and I say that because I run one of these associations and 
we have the same inquiries from non-members when they 
get into trouble. Then it’s usually too late and obviously 
we tell them to seek legal advice. I think partially the 
associations are probably at fault in not advertising or 
seeking new members, but there certainly are a lot of 
employers out there who aren’t aware of what they 
should be doing. 
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Mr Lalonde: I’m glad to see that the construction 
industry, which is the heart of the economy, has some 
exclusion in the Employment Standards Act. Do you see 
the importance, or would you be in favour of the 
Employment Standards Act being posted at most con- 
struction sites, or is there a need for that? 

Mr MacLeay: Certainly I wouldn’t be opposed to its 
being posted anywhere. As far as at a construction site, 
if it’s a union site, union agreements are far better 
standards than the Employment Standards Act. 

Mr Lalonde: In the majority of times, though, the 
general foremen are not fully aware of employment 
standards and sometimes they don’t follow them. It’s not 
because they don’t want to follow them; it’s because they 
don’t know about them. Knowing that in the construction 
industry there’s very little time available for training, it 
would be left up to probably the 4% of employers who 
are — they’re all good employers, but some of them are 
not as good as the others. We say that about 4% are not 
as good as the others. Then it will be important to have 
the Employment Standards Act posted at least at the 
construction offices. 
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Mr MacLeay: Certainly the membership that I repre- 
sent wouldn’t have any problem with that. 

Mr Lalonde: Very good. Thank you. 

Mr Martin: You’ve heard reference by the govern- 
ment this morning to this issue of good boss/bad boss and 
people coming to see this legislation as bad-boss legisla- 
tion, a way to accommodate people out there who are less 
than responsible in the way they develop a workplace and 
protect workers and the interests of the community they 
serve. 

It seems to me that whenever a bad operation goes 
wrong and somebody gets hurt or there’s litigation over 
some issue or other, the whole industry suffers, the whole 
community suffers, including the worker. In northern 
Ontario, where we’re so far apart and distances are so 
great and transportation is often a difficulty, we probably 
need more, not less, overseeing by government to make 
sure that everybody is living up to not only the standard 
but the principle of the standard. Do you have any 
comment? 

Mr MacLeay: My comment on that would be, go back 
to the education issue. I don’t think we need more 
legislation. We need to educate and enforce current 
legislation. Small business today is being smothered by 
government paperwork and requirements and it’s just 
time to enforce current legislation. Everything we need is 
there but we’re not enforcing it. When there’s a problem 
we just seem to reinvent the wheel. Educate the employer 
now with the current stuff and I think you’ll achieve your 
results. 

Mr Martin: Would you accept, though, that an 
answer, any answer, would be to back away from cur- 
rent — you’re suggesting to enforce the current legisla- 
tion. This government is proposing that we get out of the 
current legislation, that we diminish the current legisla- 
tion. 

Mr MacLeay: Every piece of legislation should be 
reviewed on some sort of basis, and in this case, as I said 
earlier in my comments, we applaud the government in 
taking an initiative. I think you have to listen to the 
people who are coming before you. You have to make 
your conclusions when you’ re finished and do what you 
think is best. But I go back to the education of employers 
and employees on their rights as probably the primary 
thing that’s missing through all of this legislation. 

The Chair: Thank you, Mr MacLeay, for appearing 
before us here today and making your comments. 


NEW DIRECTIONS 
WORKERS RESOURCE CENTRE 


The Chair: Which takes us now to New Directions 
Workers Resource Centre. That’s a different title than is 
found in your agenda, members, but the same presenter. 
Good morning. Please proceed. Just a reminder that we 
have 15 minutes to divide as you see fit. 

Mr Stephen Jagoe: My name is Stephen Jagoe. I 
represent a board of 10 directors and I’m here today to 
do a presentation on basically what services we provide 
and how we feel the act is going to affect unemployed 
people and part-time workers. 

New Directions Workers Resource Centre is a non- 
profit organization put in place to help displaced workers 


by providing them with services and information to help 
them handle difficult situations, and ultimately to re-enter 
the workforce. I would like to add at this point that all of 
the services we do are free of charge. 

A good portion of our clients are older workers. They 
themselves have been taken out of the workforce through 
no fault of their own, by means of downsizing, plant 
closures, restructuring and layoffs with no dates for 
recall. This leaves this group of people to look for low- 
end pay scale jobs or part-time work with no access to 
adjustment programs. 

As a result of this pending legislation, many of the 
rights that workers have fought for and won will no 
longer be in place, resulting in fear and possibly more 
control on the side of the employers. 

In the case of large companies versus large businesses, 
on the bottom on page 3 you will see that in the case of 
large employers who employ 50 or more workers and 
who are about to be let go, the Employment Standards 
Act requires employers to notify the Ministry of Labour. 
This information is passed on to the office of labour 
adjustment of the Ministry of Education and Training. 
Then government representatives make contact with the 
employer and a bargaining agent to work out a possible 
adjustment service for the displaced workers. The forma- 
tion of this committee is totally optional. If a committee 
is struck or formed, support programs will be put in 
place. The employer obviously is the key to making this 
committee succeed. Employees who know their employer 
supports such a committee and its actions are more likely 
to become involved and access the services that the 
committee can supply. These programs are partially 
funded by the employer and the government. 

In the case where small businesses are involved, this 
form of accessing does not meet the needs of these 
employees because usually they have less than 50 
workers hired. They may not access any adjustment 
programs or support because these small employers may 
not know what is available to them. 

An example was that a local employer had about 25 
employees and was asked to participate in an adjustment 
program. This employer refused to participate because the 
company’s controlling interests were from outside the 
province. The workers did not get the services they 
required as we dealt with them on an individual basis 
when they came into our office. 

Another example of this is that a local restaurant was 
planning to close its doors to the public. This employer 
had about 15 employees who were all given four months’ 
severance packages. There was a reluctance to participate 
in this program because it was felt their participation in 
this program would affect their severance package. It also 
became known that two part-time positions had become 
available and the successful candidates for these positions 
were not partakers in the program. 
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The purpose of this act is to have in place acceptable 
workplace rules or standards which employees should not 
fall below. This proposed piece of legislation will remove 
this, and it’s possible that enforcement of this legislation 
could be transferred to the unions where a workplace is 
organized by such a union. This is a big responsibility to 
place on the collective bargaining table. 
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In the case of small businesses, workers will most 
likely not be protected. What will happen to these people 
when their employers come to them and ask, “We want 
you to work some overtime, but we can’t afford to pay 
you these overtime wages”? This puts these employees 
into a difficult position. Employees, out of fear, will 
succumb to their employer’s wishes. 

What’s going to happen when an organization is 
looking at downsizing and has to make a cut in staff? 
Most employees are faced with a choice: “Do I take the 
package and leave or do I stay?” In the case of the 
employee who chooses to stay, there will be a fear that 
he or she will be moved out of that position and will 
have lost everything. The person who takes the package 
will most likely leave and then have to look for work 
elsewhere, provided there are jobs available. 

When layoffs occur in a small business, the employee 
usually gets a layoff notice and some money which is 
allotted to them. With this new legislation it will become 
more difficult to collect these moneys, especially if a 
collection agency is brought in. Under the proposed 
legislation, these agencies will be able to take a percen- 
tage of the money owed as administrative costs. Thereby, 
these workers will not get their full awards, and once an 
employee accepts these, there is no recourse to seek the 
larger amounts. 

My first recommendation is that all companies must 
participate in some sort of labour adjustment programs or 
at least have places or centres available to these older 
workers, and have access to programs by skilled people 
in the areas of job searching and retraining. 

My second recommendation is that the government 
should be responsible to the workers of this province in 
making sure that all rights and privileges are respected 
and enforced with no outside interests, and this amended 
piece of legislation should be included with this package. 

In conclusion, it appears this government has brought 
forth a proposed piece of legislation that is clearly flawed 
and not very well thought out. They felt that by removing 
themselves from the process of investigation and collect- 
ing of any moneys rewarded as a result of a settlement, 
they will in turn be saving the taxpayers thousands of 
dollars annually. 

However, the question that needs to be asked is, who 
or what is really being saved? It is certainly not the 
workers of this province, who will now have to bear the 
full expense of filing a grievance through the court 
system or, for smaller amounts, will have to proceed 
through Small Claims Court. As has been pointed out, a 
lot of these workers are either part-time or older workers 
who cannot afford the high costs associated with filing 
such a claim. As a result, they will not pursue any action. 
Thus the money that is owed to them will not be col- 
lected and the employer will continue not to pay his or 
her employees what is rightfully theirs. 

The Chair: First up for questioning this time will be 
the official opposition: two minutes. 

Mr Duncan: Thank you very much for your presenta- 
tion. To your specific recommendations, I find them 
fascinating, because you’ve dealt with a topic that I think 
we’ll be talking about a lot more in chapter 2 of this 
Saga; that is, the whole notion of employment standards 
in Ontario. 


You talked about an issue that has been talked about 
in other jurisdictions, that whole notion of corporate 
responsibility and a changing nature of the entire employ- 
ment standards relationship, if you will. I want to pursue 
this line of questioning with you. 

There was a very good piece in the media this week 
that Japanese people are reluctant to go to work for North 
American companies because of their irrespon- 
sible attitude when it comes to laying people off in the 
name of profit. That is the whole argument that’s starting 
to come forward around corporate responsibility and 
around profitable companies laying people off, what 
responsibilities they have not only to those individuals 
but to communities as well. In an era of free movement 
of capital across borders there are oftentimes great 
incentives to leave if a particular economy is less effi- 
cient, if government regulations are less efficient. 

Do you think we should look at our whole concept of 
employment standards and severance and review it with 
respect to this notion, the idea that there’s a greater 
obligation than simply one where you get X numbers of 
weeks of pay for X years of service with a minimum and 
maximum, that we ought to be looking more at a more 
holistic approach to corporate responsibility? 

Mr Jagoe: I think anything that would deal with them 
along that line would be appreciated from the side of 
workers. If the workers have more involvement in a 
situation where they can at least say, “This is what we 
feel needs to be in place,” I think they would be a lot 
better. 

Mr Duncan: Can I just then ask you a supplementary. 
One of the things that troubles me as we go through this 
is that again I don’t see much willingness on the part of 
some organized labour groups to even discuss changes. 
It’s our view that we ought to be talking about them. 
Clearly the system’s not working the way any of us 
wants it to and yet there seems to be this approach that, 
“Well, hey, you touch anything and it’s bad.” I guess I’m 
looking for organized labour and people such as yourself 
to say, “Hey, look, there’s got to be a better way to do 
ae 

Mr Jagoe: I think if there is the better way to do it, 
then maybe with these types of programs they can get at 
least access to some sort of assistance or even some sort 
of aid where they can approach the government and say: 
“T’m an older worker. Where can I go or what services 
are available to me?” 

Mr Martin: I’ve got a couple of brief questions. One 
is, you raised the issue, and it’s been raised before, of 
intimidation and the impact that has on the lives of 
workers and whether they take advantage of certain 
opportunities or not or whether they actually resist it 
when their rights have been taken away. Perhaps that 
might also give Mr Duncan some insight into why the 
labour groups at this point are so critical. It’s this whole 
issue of intimidation and the atmosphere created by that. 
What’s your experience re the question of intimidation of 
workers you work with? 

Mr Jagoe: I brought up that if there’s a program in 
place and if an employee wants to participate in the 
labour adjustment program, how is that going to affect 
him? Is it going to affect his severance package? Is it 
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going to affect any chances of rehiring? If an employee 
goes to a labour adjustment board or even adjustment 
services — “I’ve participated in this program; I’ve gone 
through these steps” — is that going to diminish that 
employee from being able to move on and do another job 
or is this going to be held against him because at least 
he’s aware of any situations that are out there? He’s 
going to be a little bit more knowledgeable, and some- 
times knowledge can be a dangerous thing if you’re 
dealing with an employee-employer relationship. 

Mr Martin: How in your read of it is this legislation 
going to be particularly difficult for those of us who work 
in northern Ontario, particularly in some of the smaller 
communities in northern Ontario? 

Mr Jagoe: This is what we found when we were going 
through this, that there are no programs like labour or 
even adjustment services that we offer in the north. We 
found that if employees have access to these, they can at 
least make a little bit more better choices in how to apply 
or even file claims or even — what’s the word I want? 

Mr Martin: I think you made the point there. Thanks 
very much. 

Mr Shea: I appreciated your presentation and I want 
to offer you some hope. I think many of your concerns 
expressed on page 5 are indeed addressed to your satis- 
faction in the legislation. But you touched on a point that 
I think is extremely important when we get to the second 
phase, and I’d like your comments to flesh it out. You 
began to address it on page 5, your recommendations. It 
may have escaped others’ attention, but I’m concerned 
deeply about it and that is the whole issue of older 
workers and the displacement of older workers. These 
days, sadly, the word “older” sometimes is being pressed 
down in terms of age limits. Don’t let my silver hair 
mislead you. I’l] have concern about that four years from 
now, perhaps. 
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I want to address this because I think it’s an extremely 
serious issue. Do you have any thoughts, as the global 
restructuring goes on, of how governments, not just this 
government but in fact the federal government, may 
begin to work in cooperation, define new and innovative 
ways of using the Canada pension plan, the UIC and a 
bunch of other things in a more creative fashion, not to 
cause older workers to be displaced because of their age 
but to find a way for them to exit gracefully and with 
some measure of support, to allow younger workers, new 
university graduates and others who right now have 
virtually no hope of going anywhere in this country or 
North America or elsewhere to begin to enter into the 
labour market, perhaps at lower wages but to begin to 
work their way up through the system? Have you any 
thoughts on how we might address that? 

Mr Jagoe: Not at this time. I do not, sir. 

Mr Shea: Would you think about that, and if you do, 
would you send in some information on that? 

Mr Jagoe: Yes, I would, sir. 

Mr Shea: Do I have time for another question or did 
I blow it? 

The Chair: Very briefly, yes. 

Mr Shea: In terms of education, is it your sense that 
right now workers and employers are reasonably well- 


informed about the Employment Standards Act, or are 
you finding that there’s a great deal of misunderstanding? 

Mr Jagoe: I’m finding that there is a great deal of 
misunderstanding, because a lot of these employees do 
not know it’s out there. So they can be brought up — at 
least they can close that gap. 

Mr Shea: So these public hearings are very important, 
very helpful in that regard. 

Mr Jagoe: Yes, they are. 

The Chair: Thank you very much for coming before 
us here this morning and making your presentation. 


THUNDER BAY COALITION AGAINST POVERTY 


The Chair: Which leads us to the Thunder Bay 
Coalition Against Poverty. Good morning. Just a 
reminder that you have 15 minutes. Feel free to divide 
that as you see fit. 

Ms Chris Mather: Thank you. My name is Chris 
Mather. I’m the coordinator of the coalition. Before I 
start, I’d like to introduce the people who are with me. 
On my far right is Barb Carignan, one of our dedicated 
volunteers. Next to me is Chris Scheibler, one of our 
food security workers. This is Beulah Besharah, the 
president of our board, and this is Doug Powell, the 
treasurer of our board. 

We’re a non-profit community organization concerned 
about the depth and extent of poverty in our community. 
The majority of our members are people whose incomes 
fall below Statistics Canada poverty lines and most of 
them are on some form of social assistance. 

It was really great to hear Mr O’Toole say he was 
concerned about the small people. That’s us, so you’re 
going to get the real skinny. One of our major activities 
is the operation of a food bank and we serve about 400 
people a month at our food bank. One of Ms Scheibler’s 
jobs is to ask the people at the food bank for their 
opinions on current issues. That’s one of her primary 
roles, so it’s from those opinions that what we’re going 
to say — our presentation comes from poor people’s 
opinions. We want to make that clear. 

We know that you’ve heard a lot from leaders of the 
organized labour movement about their dissatisfaction 
with Bill 49 and we want to say that we support their 
concerns. We believe the protection of the collective 
bargaining process is very, very important, but our 
expertise lies in another area. So today we intend to 
confine our remarks to the concerns of our members, 
most of whom are employed at part-time, casual or 
seasonal employment or make only minimum wage. 

First of all, we’d like to talk about the idea of reducing 
the amount of time for claims from two years to six 
months. We have three points to make concerning this 
issue. 

(1) The low-income community contains a high 
proportion of people with low literacy levels, people with 
psychiatric or developmental disabilities, recent immi- 
grants and people for whom English is a second lan- 
guage. Such people are often unaware of their rights. 
They’re unable to understand literature which explains 
those rights, and it may well take such people much 
longer than six months to become aware that their 
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employer is in violation of employment standards. We 
don’t think their disadvantages should be an excuse for 
an employer’s liability to be limited. That’s not fair. 

When I first came to Canada, I worked for nine 
months as a waitress before I realized that my employer 
should be paying me for the hour I spent cleaning the 
restaurant after my shift. He told me it was standard 
practice for waitresses in Canada to do that for free. I 
believed him, and I speak English and I’m in no way 
developmentally delayed. It happens. It’s real. 

(2) Low-income people are under pressure as never 
before to keep a job if they do manage to find one. 
Social assistance and/or unemployment insurance has 
been denied or delayed to our members because they 
voluntarily left employment. Under such circumstances, 


people are likely to wait until they have a new job before 


they complain, and in Thunder Bay it can take a lot 
longer than six months to find a new job. 

(3) The same point can be made concerning people 
who are fired. Assistance can be delayed or refused if 
you’re dismissed from a job. Workers understand very 
well that their employer may fire them if they make a 
claim to the ministry. The tightening of assistance rules 
and the six-month time limit put together can result in the 
worker having to choose between his or her rights and his 
or her job. 

We want also to talk about the maximum of $10,000 
that you’re suggesting for a claim that can be made 
through the ministry, and also the idea of a minimum 
claim amount. We have four points to make concerning 
the limits. 

(1) We have members of our coalition who have been 
owed more than $10,000 by employers. That does 
happen. Setting a ceiling for claims could encourage 
unscrupulous employers to continue to violate standards 
once they owe an employer $10,000. I mean, what harm 
is it going to do them to remain in violation and allow 
the bill to mount up? Why does this government think 
there should be a maximum amount claimable? We don’t 
get it. 

(2) Bill 49 specifies that any claims for more than 
$10,000 should be pursued through the courts but that a 
worker can’t file a claim with the ministry and initiate a 
civil suit. This amounts to no choice for a low-income 
person and it’s economic discrimination. Lawyers charge 
large amounts of money, they want their money up front, 
especially when they can tell a client is poor and doesn’t 
have any easily realizable, sizeable assets, and civil suits 
take a long time. This act therefore limits completely for 
most low-income people the amount they’ll ever be able 
to recover from an employer. 

(3) Setting a minimum claim amount would put many 
of our members at risk, and we’re referring here specifi- 
cally to people who depend on casual or seasonal 
employment. What’s to stop an employer from calculat- 
ing how many hours at minimum wage is just under the 
minimum claim amount and employing a series of people 
for that time and no longer? This isn’t an illusory con- 
cern. Employers already take advantage of the unemploy- 
ment situation. Recently one of our members applied for 
work at a travelling carnival. He’s all excited, he gets 
hired. He and several of the men worked for two days 


setting up rides. When he asked for his pay, he was told 
that he had not actually been hired yet and that he and 
the other men were working for free while the employer 
evaluated their work performance and decided who to 
hire permanently. So at least five men within the last two 
months worked for two days for nothing. It does happen. 

Perhaps the most disturbing issue about a minimum 
claim amount is that with this measure, the government 
is legislating the principle that it’s legitimate to defraud 
people as long as it’s under a certain amount. Is that this 
government’s understanding of the rule of law? How 
much is it legitimate to defraud an employee? Two days 
at minimum wage is about $110. Is that a low enough 
amount? To put that in context, $110 is approximately 
56% of the maximum welfare allowance this government 
allows single people for food, clothing and transportation 
per month; $110 is approximately 28% of the maximum 
allowance this government will pay to single parents with 
one child for food, clothing and transportation a month. 
We believe that if an employee is owed the equivalent of 
one hour’s wages, those wages should be paid. 

Mr Baird, where have you been? Twenty-five dollars 
is a lot of money. We give out $8 worth of food to every 
adult who comes to our food bank. They line up around 
the block. Twenty-five dollars is about one week’s 
amount of food that Mr Tsubouchi says a single adult 
should have. Would you give up one week’s worth of 
food? 
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Finally, Bill 49 specifies that private collection 
agencies would be responsible for collecting money owed 
to workers by employers. I want to address something 
that was said by one of the government members today, 
which is that the ministry hasn’t been collecting the 
money. I administer four programs for our agency. If 
those programs aren’t working, I talk to my staff. I get 
my board alongside me. We give our staff as much help 
as we can. We try and come up with creative ways of 
making those programs work. We don’t call the 
children’s aid society and say, “Hey, we can’t do the job, 
so you do it.” Passing the buck because your ministry 
isn’t working is not responsible management, in my view. 

(1) It’s a fiction to assume that private collection 
agencies will operate in the best interests of the worker 
who’s owed money. Collection agencies push for quick, 
low settlements. How much more likely is it that poor 
people will have to accept suggested lower settlements 
simply because they need money desperately? 

(2) The act says that if the amount of money obtained 
by the collection agency is less than the amount owed to 
the employee, the money should be divided out between 
the collection agency, the worker and the Ministry of 
Labour. This seems to us to imply that a worker who is 
owed money could end up paying to have that money 
collected. Can the government members here today 
inform us if this is what’s intended by the legislation? 
Can we have read this correctly? It’s subsection 
73.0.2(7), “Apportionment of money collected.” We don’t 
think we can have read this right, that a worker should 
have to pay to have his money collected. 

(3) Bill 49 says the director must approve settlements 
which are less than 75% of what the worker is owed. 
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Under what circumstances will such settlements be 
approved? These are questions from the people at our 
food bank; I’ve put them in fancier language. Under what 
circumstances will such settlements be approved? How 
often will this happen? How rigorously must the director 
investigate the reasons for the reduction? Will a record be 
kept of how often a given collection agency negotiates 
such reductions? Will a record be kept of how often a 
given employer is allowed such a reduction? 

(4) The spelling out of the principle in the legislation 
that workers can be asked to accept less than they are 
owed implies that unscrupulous employers can look 
forward to a de facto lowering of their penalty for 
violations. 

(5) There’s a potential for conflict of interest in using 
collection agencies for this purpose. Low-income people 
and collection agencies aren’t real good friends, often. If 
an employer regularly uses a given collection agency to 
pursue its own bad debts and that same collection agency 
is then empowered to collect money from the employer 
on behalf of a worker, will that agency pursue the 
worker’s claim vigorously? It seems to us much more 
likely that the agency will protect its own interests by 
looking after its more powerful regular customer and so 
soft-pedal the worker’s claim. 

(6) There seems to be the potential for another con- 
flict-of-interest situation arising from the use of collection 
agencies. Suppose an agency has a regular valued client, 
and we’ll call it the ABC department store, and the 
agency is empowered to collect money owed to a worker 
by a different company, say by a utility company. On 
checking its records, the agency realizes that the worker 
Owes money to the ABC store. Does the act prohibit the 
agency from taking the store’s money from the money 
collected for the worker? Would the agency be entitled to 
collect two sets of fees from the same money? Again, 
these are questions from our food bank. Does the act 
require agencies to declare either of the above two 
conflict situations prior to accepting the contract to 
collect the worker’s money? 

In summation, the Thunder Bay Coalition Against 
Poverty believes that Bill 49 represents a step back for 
workers in this province. Taken as a whole, its provisions 
favour employers over workers and weaken both employ- 
ment standards and their enforcement. Some of the 
legislation’s provisions will result in economic discrimi- 
nation against low-income people. Thank you for your 
attention to our presentation. 

The Chair: Thank you very much for your comments. 
That leaves us one minute per caucus for questioning. In 
this round, it will commence with the third party. 

Mr Martin: I have to say, I’m totally convinced. 
You’ ve made the argument, as have all the representa- 
tives of organized labour who have come before us this 
morning, and so did the person from the community legal 
eee I don’t know why the government continues with 
this. 

I would like to put a motion on the floor, Mr Chair, if 
I might, that as soon as possible, early this afternoon, this 
committee recommend to the government that they 
withdraw this bill and that they get on with creating the 
750,000 jobs they promised they were going to create 


during the election; that they get on with what this 
province, when they elected them, thought they were 
going to do, which is come up with an industrial strategy 
that creates work for people, and stop the continuous and 
unrelenting attack on vulnerable and poor people and 
working people in this province. I’d like to table that 
motion now. 

The Chair: I guess we have two choices. We can 
either put the question right now or — Mr Martin has 
tabled it. It’s taking up the time of this presentation. I 
don’t know if that was your intention, Mr Martin, to use 
up their time. 

Mr Martin: I just think it’s silly for us to continue, 
given the arguments that are being made before us, and 
I believe not just here. This legislation is just not well- 
thought-out, not in the best interests of the wellbeing of 
the people of this province, so we should withdraw it. We 
should ask the government to withdraw it and get on with 
the business of creating work in this province for people. 

The Chair: You’ve heard Mr Martin’s motion. Any 
further comment? All those in favour? Contrary? The 
motion is defeated. . 

Moving on to the government benches, Mr Baird. 

Mr Baird: Thank you very much for your presenta- 
tion. In terms of your question with respect to the 
commission of a collection agent, that would of course be 
borne by the employer. For example, the average order is 
$2,000. The commission is added right on to that order 
for the employer to pay. 

One thing we do know, though, is that the previous 
NDP government disbanded the collections branch. There 
was a specific branch set up within the Ministry of 
Labour designed to get the money, but the NDP cut it to 
save money. They fired 10 people, discharged those 
employees and never replaced them. So what we found 
was employment standards officers who have no training 
in collections; they’re good people, they work hard, but 
they have no training per se in collections. We’re only 
collecting 25 cents on the dollar. 

You mentioned the problem of workers agreeing to 
settle for less than 100%. That’s something that Bob 
Mackenzie and the NDP did every day and every year 
that they were in government; regrettably, with 24% of 
the claims, the company’s either bankrupt or insolvent. If 
there was a quick, easy answer to collect those 
fees — for example, I know Mr Martin; he’s a good, 
honest, hardworking person — they would have taken it. 

That’s why I think what this is, the issue with the 
collection agencies, is an honest attempt to say the status 
quo isn’t working, hasn’t worked for any of the three 
parties. In the last year it hasn’t gotten any better, so I 
can certainly indicate that we haven’t been able to do a 
better job than the NDP in the last 12 months. That’s 
why we’re coming forward with this provision, to say we 
think we can do a better job, that collection agents, 
professional people— we talked to one chap last week 
with 25 years’ experience in collections — can get those 
numbers up. We’re not satisfied with little tinkering on 
the 25 cents on the dollar. We can do a better job than 
that. 

Ms Mather: If your intent with the legislation is to 
increase the amount of money collected for workers, why 
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do you have the provisions written into the legislation 
_ which say that if the money collected is less than the 


total owed it can be apportioned out in the prescribed 
manner? Why do you have another one that talks about 
the director being able to authorize collections less than 
75%? Why are they in there if they’re not going to be 
used? 

Mr Baird: The first one is obviously to ensure it 
doesn’t go less than 75%. 

Ms Mather: That’s not what it says. 

Mr Baird: The second one, if a company goes bank- 


| rupt and they say, “We can give you 50 cents on the 
_ dollar,” would we forbid that by law? No. The company’s 


going bankrupt, and we’re forbidding you to get 50 cents 
on the dollar? The federal government undertakes the 
bankruptcy laws; we don’t. Certainly Minister Witmer has 
written the federal government asking for changes 


because we think workers should be given a higher 
_ priority. But we have no intention of banning 50-cents- 


on-the-dollar settlements if a company’s bankrupt. If 


_ that’s all the money that’s out there, if there’s no money 
mlett. — 


Ms Mather: That’s not what this says. 
Mr Duncan: I want to thank you for a very thoughtful 


_ presentation that’s brought home the reality that many 


people in our province face. I want to applaud the way 
you have, in a logical and non-rhetorical way, approached 
some of the flaws in this particular bill. We support a lot 
of what you said, and frankly we are somewhat support- 
ive of the government in its attempt to find a way to 
collect better. Indeed, in the second reading debate we 
asked the government to withdraw the bill because we 
felt that it is bringing forward further amendments. 

I want to conclude by asking you one question. You’ ve 
done a very good job at critiquing the specifics of this 
legislation. We haven’t had a chance to talk about the 
NDP’s failure in the last five years to address these 
issues. It’s good to see them back to their old selves 
again, defending the poor and attacking those who don’t. 

I’m at a loss as to the kinds of things we can do to the 
act to make it work better, not only for employees but, 
more important, for those people who are most vulnerable 
in our society. I’d appreciate it if you could wrap up by 
sharing any thoughts you might have to make employ- 
ment standards legislation work better for the folks you 
deal with every day. 

Ms Mather: With all due respect, Mr Duncan, I get 
really tired when politicians start saying, “We’re going to 
do this because those guys didn’t.” The next time they’re 
in, we’re going to be watching them. The next time 
you’re in, we’re going to be watching you. 

Mr Duncan: Right on. 

Ms Mather: In terms of what should be done, we 
think the focus should be on prevention. It seems to us 
that this is locking the stable door after the horse has 
bolted. To improve things for low-income workers, we 
think there should be more prevention. We think it should 
be easier for people who work at part-time, minimum- 
wage jobs to become unionized. This government has 
made it harder for people to become unionized, and we 
think it should be easier. Those are the two things we’d 
like to see: We’d like to see prevention and we’d like to 
see it easier to get that first contract. 


Mr Duncan: So you would agree that the govern- 
ment’s decision to cut 28% of its enforcement and 
prevention budget and then eliminate the employment 
standards office was yet another one of the dumb cuts 
that saves a bit of money in the short run but costs all of 
us in the long term? 

Ms Mather: They don’t just save money in the short 
term and cost more money later. They help their friends 
and hurt the rest of us. That’s the other agenda. 

The Chair: Thank you all for appearing before us this 
morning. We appreciate it. 

That leads us now to the Thunder Bay District Hospi- 
tality Association. Are they with us here today? 

Mr Martin: They decided it’s a waste of time, too, Mr 
Chair. 

The Chair: Mr Martin, please refrain from your 
editorial comments unless it’s your turn to talk. The fact 
is, the clerk advises me that we weren’t able to get any 
response. 

Interjection. 

The Chair: Mr Martin, you’re out of order. Show a 
little respect, please. 

Mr Martin: You show a little respect. You show a 
little respect to the province as a government. 

The Chair: We are. 

Mr Martin: Like hell you are. 

The Chair: Each group is allocated a set time, Mr 
Martin. We’re pleased that you could — 

Mr Martin: Your government has introduced a set of 
initiatives that have hurt nobody but the poor and the 
vulnerable in this province. That’s what you’ ve done. 

The Chair: This isn’t a forum for your making 
speeches, Mr Martin. This is a forum to listen to the 
people of Thunder Bay, not listen to other politicians. 
Thank you for your rant, Mr Martin. 

In the absence of the Thunder Bay District Hospitality 
Association, the committee stands recessed until 2:30. 

The committee recessed from 1153 to 1429. 

The Chair: I call the meeting back to order for the 
afternoon session of our sixth day of hearings on Bill 49. 

Mr Martin: Mr Chair, on a point of order: I was 
wondering why we come all the way here, at some 
expense to the government and ourselves, to hear people 
on this subject and we give them 15 minutes and in some 
cases don’t allow for any questions of them when they’re 
finished, then we have ourselves two and a half hours for 
lunch. Is this because it’s the north? I’m lost for some 
rationale there because I know that in other communities 
you’ ve allowed for 20 minutes per presenter but today we 
weren’t allowed that privilege. 

The Chair: It has to do with the number of groups 
that originally indicated they wished to attend. The time 
was divided by that. If after that point there were cancel- 
lations, I’m afraid those are beyond our control. It was 
the number of groups that had applied by the deadline 
and because of cancellations. It’s very regrettable. I agree 
with you that there’s considerable expense, and no one is 
more frustrated than I when a group indicates they'd like 
us to come up to Thunder Bay, or any other town, and 
then doesn’t bother to show up. But that is why we had 
an extra-long break today. 
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THUNDER BAY AND DISTRICT 
LABOUR COUNCIL 


The Chair: Having said that, our first group up this 
afternoon is the Thunder Bay and District Labour Coun- 
cil. Come forward to the table, please. Good afternoon. I 
remind you that you have 15 minutes, but it’s up to you 
to divide that as you see fit either into presentation time 
or allowing for questions and answers. 

Mr Paul Pugh: Thank you very much. My name is 
Paul Pugh. I am a member of the executive of the 
Thunder Bay and District Labour Council. 

Before starting, I have a possible answer to the query 
that was made just before the beginning of these pro- 
cedures. I noticed on the monitor out there that the 
chamber of commerce had a lunch meeting today, so 
perhaps the Conservative members of this panel were 
busy meeting with their friends from business or getting 
their marching orders; I don’t know which. 

The Chair: Just to disabuse you of that: Not one 
government member attended that lunch. 

Mr Baird: Nor were we invited to the OFL breakfast. 

Interjections. 

Mr Shea: I liked the breakfast this morning. 

Interjection: The one by the Ontario Federation of 
Labour? 

The Chair: I’m sure the NDP member was there. 
Please proceed. 

Mr Chudleigh: Can we take the high road here, 
gentlemen? 

Mr Pugh: Yes, I will. The Thunder Bay and District 
Labour Council would like to express its appreciation to 
the tens of thousands of citizens who protested at the 
Ontario Legislature and throughout this province as well 
as to the members of the opposition who maintained a 
sit-in at the Legislature until the present government 
agreed to allow limited public hearings, such as this one 
with its limited time, on its legislative initiatives. 

The Harris government’s approach to democracy would 
take us back a long way. For example, in 1836 Sir 
Francis Bond Head, former poor law commissioner, was 
sent from Britain to assume the office of Lieutenant 
Governor of Upper Canada. Shortly after arrival he 
declared that he would never “surrender to a democratic 
principle of government...so long as the British flag 
waved in America.” A year later, during the course of the 
Upper Canada Rebellions, during which the people of this 
province protested against this government, Sir Francis 
Bond Head fled across the ice on his way back to 
Britain — none too soon, I might say. 

Our first reaction to the title of Bill 49, Employment 
Standards Improvement Act, 1996, was that this was yet 
another example of political doubletalk, but on reflection 
we realized that the government may actually see this as 
an improvement. There is little doubt its friends — the 
rich, corporations, chamber of commerce and so on — 
will hail it as some sort of improvement. 

For our part, we can only put Bill 49 into context as 
part of the government’s broader assault on every gain 
achieved by working people through generations of toil, 
struggle and suffering. In every area, whether we look at 
housing, welfare, labour relations, health care, employ- 


ment standards, health and safety, education, workers’ 
compensation, child care and others, this government has 
consistently and enthusiastically attacked virtually every 
program, every piece of legislation that benefits working 
people and the poor. 

Section 3 of Bill 49 allows a collective agreement to 
fall below legal minimum standards concerning severance 
pay, overtime, public holidays, hours of work and 
vacation pay so long as the contract is deemed to provide 
greater rights “when those matters are assessed together.” 

In effect, this provision eliminates the concept of a 
floor of rights that workers can count on when negotiat- 
ing with an employer. Workers now will have to bargain 
all those conditions of employment that previously were 
taken for granted into their collective agreement. This 
will provide employers the opportunity to pressure all 
workers, but especially those in small or weak bargaining 
units, into inferior agreements in order to avoid losing 
conditions previously assured. 

This is clearly and blatantly a gift to employers. We 
are not at all amused by suggestions that this sort of 
improvement allows workers and employers greater 
freedom to negotiate suitable terms of employment. For 
workers this provision has nothing to do with freedom; it 
is a direct aid to employers, assuring that workers will 
face increased difficulties in achieving or maintaining 
decent standards of living. 

In this, again the Harris revolution takes us back many 
generations. We cite the testimony of Richard Oastler 
before a parliamentary select committee investigating 
labour conditions in Britain in 1835: 

“Oastler — The time of labour ought to be shortened, 
and.... Government ought to establish a board...chosen by 
the masters and the men...to settle the question of how 
wages shall be regulated. 

“Committee — You would put an end to the freedom 
of labour? 

“Oastler — I would put an end to the freedom of 
murder, and to the freedom of employing labourers 
beyond their strength; I would put an end to anything 
which prevents the poor man getting a good living with 
fair and reasonable work; and I would put an end to this, 
because it was destructive of human life. 

“Committee — Would it have the effect you wished 
for? 

“Oastler — I am sure the present effect of free labour 
is poverty, distress and death....” 

Richard Oastler and English workers were calling for 
legislated limitations on hours of work, minimum rates of 
pay and minimum safety standards. In effect, they were 
calling for the very same things this government is trying 
to destroy: minimum employment standards, standards for 
which working people have fought for generations in this 
country as well as in Britain and other places around the 
world. 

The parliamentary representatives of the rich rejected 
such initiatives by all means, including cynical appeals to 
freedom and job creation. It took years of strikes, demon- 
strations, disruptions and every kind of agitation to 
eventually secure legislated employment standards in the 
face of determined opposition by representatives of 
employers. 


26 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1155 





We now see that the Harris revolution is determined to 
take us back to the early 19th century, whether in its 
approach to democracy or employment standards or 
anything else that affects working people. 

Section 3 of Bill 49 undermines minimum employment 
standards. Section 20 denies access to ministry enforce- 
ment of standards and requires unionized workers to pay 
for enforcement of whatever standards are left through 
the grievance procedure and arbitration process. This not 
only imposes a financial burden on workers victimized by 
unscrupulous employers, but also denies such workers 
access to the investigative powers of the Ministry of 
Labour. This measure is truly worthy of Harris’s 19th- 
century revolution. 

We now come to sections of Bill 49 where the govern- 
ment has outdone itself: sections 19, 21 and 32, enforce- 
ment for non-unionized workers. With these amendments 
the government proposes to end any enforcement by the 
Ministry of Labour so long as aggrieved employees opt 
to file a lawsuit against their employers. Employees will 
be forced to choose between making a complaint to the 
employment standards branch or filing a civil suit in the 


~ courts. 


In order to encourage recourse to the courts, the 
maximum damages recoverable through employment 
standards will be fixed at $10,000, a minimum amount as 
yet undetermined will be set and a time limit of six 
months from the time of filing a complaint will be 


- established. In other words, the government of Ontario is 


assuring employers that any offences against workers in 
excess of $10,000 or under an unspecified minimum or 
carried out in excess of six months can be carried out 
with impunity. The government will not intervene. 
1440 

Should a worker affected by employer abuses wish to 
obtain redress despite the government’s self-imposed 
limitations, the only recourse is through the courts. A 
worker must choose within two weeks of filing a com- 
plaint whether to proceed through employment standards 
or via the courts. In the event the worker chooses to file 
a suit, the government has already ensured that proceed- 


_ ings will be lengthy and expensive to the aggrieved 


worker by its cutbacks to legal assistance programs. It’s 
precisely the workers in non-unionized, poorly paid 
places who will be hardest affected by this program. Even 
a 19th-century Parliament would smile on learning of this 
set of amendments. 

Still, the Harris revolution has not finished its work. 
Section 28 accomplishes this: contracting out the collec- 
tion of wages assessed against employers in violation of 
standards to private collection agencies. In the event 
employment standards actually rules against an employer, 
collection will be contracted out to a collection agency. 
The agency will be empowered to collect a fee from the 
employer, but in the event the agency is unable to collect 
the full amount owing to the employee, the money 
collected will be shared between the government, the 
collection agency and the employee. In other words, the 
employee would have to pay the government and the 
collection agency out of the money recovered. This is 
truly a masterpiece. Even Scrooge would be hard-pressed 
to better this provision. 


Fearful perhaps that its relentless assault on workers 
and the poor might create a backlash, the government 
also included some minor changes in Bill 49 which 
actually benefit workers. Section 8 provides for entitle- 
ment to two weeks’ vacation yearly, regardless of 
whether the employee actually worked the entire year. 
However, this does not affect actual vacation pay, which 
remains at 4% of earnings. Employees will also be 
credited with benefits and seniority while on pregnancy 
or parental leave. Whatever the government’s motive for 
introducing these changes, they do represent an improve- 
ment. 

In conclusion, we wish to commend members of the 
opposition for their part in restraining, or where this has 
proven impossible, at least publicizing this government’s 
vicious attacks on working people. As for us, we look 
forward to the day when the Harris revolution is noted as 
a curious throwback to the 19th century in history texts. 
Meanwhile, we intend to join with others throughout the 
province in continuous actions of whatever form to 
protest and combat against this government’s vicious 
assaults on decency and fairness. 

The Chair: That leaves us one and a half minutes per 
caucus, and the questioning this time will start with the 
government. 

Mr Baird: Thank you very much for your presentation 
this afternoon. I was wondering if you might have any 
specific suggestions for us. I can tell you, we’re just 
simply not satisfied with collecting 25 cents on the dollar. 
It’s a problem that all parties in government have had. 
The Liberals had a problem with collecting more than 
25%. The NDP, as I mentioned this morning, disbanded 
the collections branch at the Ministry of Labour, fired 10 
people and weren’t able to increase the collection rate. 
We haven’t been able, in the last year, to get it signifi- 
cantly up using the current system. We’ve got a proposal 
on the table to move to the collection agency to go after 
the deadbeat employers to ensure that workers get their 
money. Do you have any specific suggestions for us that 
maybe the NDP didn’t think about in five years or the 
Liberals didn’t think about in five years that we could use 
as an alternative? 

Mr Pugh: I would say that possibly this wasn’t a 
priority for previous governments, which it should have 
been, but if you are serious, if you honestly want to deal 
with this thing, I’m sure you have staff who could put 
their minds to work on it. If they wanted to, they could 
write me —I can leave my address with you — and 
we’ll come up with a plan. For example, we know that 
you’ ve decided to eliminate the assessments on employers 
for — what was it called? The OHIP before. I forget the 
name now. 

Mr Baird: Just for a small business, though. 

Mr Pugh: That’s right, but you could reimpose it on 
them if they choose not to pay back. I’m sure we could 
come up with all kinds of things if you seriously want to 
deal with it. I don’t think you’re serious. I think you’re 
bullshitting. 

Mr Baird: I'll tell you, we’ve got some very excep- 
tionally capable people within the policy branch of the 
ministry at employment standards. We’ ve certainly tried. 
I know the Liberals made an earnest attempt; I certainly 
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know the New Democratic Party made an earnest attempt 
to try to do better. I guess the reality is, we simply don’t 
have folks who are experts in the collections branch. 

Leah Casselman, the president of OPSEU, came before 
the committee and said that the employment standards 
officers themselves didn’t have a personal or pecuniary 
interest in collections of funds. Adding that through 
collections agencies, it’s obviously in their financial 
interest to retrieve the money, because if they don’t 
retrieve any money, they get nothing. 

I think that’s where the fundamental change lies. I’m 
very earnest in this and very sincere. I think it’s abhor- 
rent they were only collecting 25 cents on the dollar. We 
must do better. If you have any suggestions — I make 
this request earnestly — please forward them on, because 
we’d love to hear them. 

Mr Pugh: I think, seeing as how you’re the govern- 
ment, we’ll put the onus on you — 

Mr Baird: We are presenting, though. This is our 
plan. 

Mr Pugh: Let me finish here. If you really are serious, 
as you claim you are, I’ll leave my name and address 
with you, and your ministry officials can contact me and 
I’m sure that I, not personally but through the labour 
council, will be more than happy to assist you in dealing 
with this problem. 

Mr Baird: I look forward to getting it, and I’m very 
sincere. 

Mr Hoy: Thank you very much for your presentation 
today. How much time do we have? 

The Chair: I'll give you two minutes. 

Mr Hoy: Thank you. In speaking about the private 
collectors that the government wants to put into place, as 
you know, settlements could be made down towards 75% 
of the actual request. But it brings up the question that 
someone who has a similar problem occurring to them in 
Hamilton might have a settlement that is quite different 
from someone in Thunder Bay. Would you agree that 
could happen? If you do, what do you think about that 
certain aspect of this? 

Mr Pugh: I’m not sure I follow the question. 

Mr Hoy: If two people have a similar claim but 
there’s a range whereby the settlement could be made, 
between 75% and 100% of what they’re owed, someone 
in another part of Ontario could conceivably receive, let’s 
Say, a settlement of 80% of actual and someone else 
could get 85%. Does this seem reasonable to you? Are 
you willing to see that happen in Ontario from one 
community or area to another? 

Mr Pugh: No, certainly not. That’s why we’re 
opposed to contracting out to collection agencies. We feel 
that a grievance to a worker is a grievance to a worker, 
regardless of what part of the province it takes place in. 
The government should be serious, if it really is con- 
cerned about this 25% figure, to find a way of making 
sure that all workers are paid back 100% of what’s owed 
to them. 

Mr Martin: What was your experience with the wage 
protection fund that we put in place that this government 
has significantly diminished since it came to power? How 
many employees, particularly non-unionized employees, 
do you think are really going to be able to afford a 


lawyer to go to court to fight for the little bit of pay that 
they’re owed by some company that just closes up and 
walks away? There are two questions there. 

Mr Pugh: Now, I’m not speaking for our labour 
council’s position, but I know personally, as a worker, if 
I were in that position, I would just more or less have to 
give up and accept whatever I could get because it’s just 
too expensive. As the labour council pointed out in our 
brief, the availability of legal assistance is getting harder 
and harder to achieve, so programs such as a wage 
protection fund are essential if we’re going to have any 
sort of minimum standards. 

Mr Martin: Have you any experience at all with the 
employee wage protection fund that we put in place? 

Mr Pugh: I know the program you’re speaking of. 
There have been small firms in this town that have gone 
under. Unfortunately, I’m not in a position to answer that 
question. I’ve had no personal dealings with the problem. 

The Chair: Thank you, Mr Pugh. We have four 
ministry staff here. If you care to leave your name and 
address with them, that will certainly expedite things. 
Thank you for coming before us this afternoon. 
1450 


NORTHWESTERN ONTARIO 
STEELWORKERS AREA COUNCIL 


The Chair: Next up is the Northwestern Ontario 
Steelworkers Area Council. Good afternoon. At the risk 
of repeating myself, we have 15 minutes. Feel free to 
divide that as you wish between presentation time o 
questions and answers. . 

Mr Moses Sheppard: Thank you. My name is Moses 
Sheppard. I’m a Steelworkers staff representative, work- 
ing out of Thunder Bay, and I service an area from Red 
Lake to Manitouwadge. I’m also deaf, so if you have 
difficulty hearing me, yell at me, and if I have difficulty 
hearing you, I’ll throw something at you. 

First of all, I’m here on behalf of the Northwestern 
Ontario Steelworkers Area Council. It is an amalgam of 
all of those units between Red Lake and Manitouwadge. 
It is on their behalf that I make this submission and on 
their behalf as well that we welcome you to the great 
northwest. 

The elected officers of our union in Ontario have 
already made a presentation to this committee, and I will 
not repeat the things that they have said. I don’t have a 
formal written presentation, albeit I’m giving you a 
couple of sets of documents, which I will come back to 
momentarily. 

The lead-up to all of this — and certainly the press 
here in the northwest and, I suspect, throughout the rest 
of the province has talked about the minister’s undertak- 
ing. I think the word that we’ve used is to develop 
“flexible standards.” Maybe before this thing is over, 
somebody can tell me what that means, a “flexible 
standard.” Elastic bands are flexible, so I’m wondering if 
this is a kind of a Tory membrane that’s being developed. 
In any event, I’d like to know what you mean when you 
talk about a flexible standard. 

Here in the northwest, we’d also like you to remember 
our geography. We’ve got a lot of it. It’s 600 kilometres. 
I drive to Red Lake frequently. I drive to Manitouwadge. 
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It’s 400 kilometres. People in Pickle Lake don’t know 
what an employment standards office is. They don’t come 
into contact with these animals. They don’t know what 
that means. Employment standards in Pickle Lake is a 1- 
800 number. Employment standards throughout most of 
the northwest is a 1-800 number. So whatever it is that 
Bill 49 looks like at the end of this exercise, I want to 


' know who’s going to go to Pickle Lake and tell people 
/ what it is and how they’re to seek enforcement. 


If you parcel this out, if you’re going to privatize it 
and people have to go to Pickle Lake to do investiga- 
tions, who will pay for the cost of travel? Who will pay 
for the hotels and motels? Who will pay for those periods 


_ when they’re down because of weather? I don’t see that 


anywhere in the bill. So when you formulate whatever 


 you’re going to do — and I’m not at all suggesting that 


j 


we’ ll like whatever it is you’re going to do, but whatever 
the hell it is you do, think about the people in small, rural 
northwestern Ontario communities who’ve never had an 


- employment standards office in their lives. 


The 1-800 number was free. I take it that with your 
proposal we’ll even lose that, so that we’ll have to get the 
quarter or the dollar to phone these birds, whoever they 
happen to be. If that indeed is an Employment Standards 
Improvement Act, that appears to us not to be a great 
improvement, quite frankly. 

Let me just turn my attention to the whole question of 
standards. Why standards? Traditionally in this province, 
standards are our decency quotient. It is a measure of our 
civility. It is how we treat those people who, for one 
reason or another, don’t belong to unions, don’t have a 
lot of resources, who may not be terribly educated. It is 
a standard that the government of Ontario has traditional- 


_ ly used as a measure to say, “These people are worth 
_ this, as a minimum.” It now appears to us that you're 


. them, because the question I think of, 


going to screw off with that as well. 
I’ve given you two documents. I’d like you to refer to 
“Why stan- 


_ dards?” — you’ll find the answer in the first document. 
_ There’s a picture of a little boy there. His father got 
_ killed in Campbell Red Lake Mine on May 29. This 
_ young man needs serious corrective heart surgery. He’s 


on oxygen at his home. Campbell Red Lake cut off the 


_ benefits for the family last week. That’s why we need a 


standard. If you don’t have a standard, companies will 
make standards. That’s not a standard we ought to be a 


_ part of in Ontario. 


The little guy asked a question, and I ask it of you 
since he can’t be here. He said: “My dad died in 


_ Campbell Red Lake Mine. There are no health care 


benefits now. Does that mean that I too have to die?” 
Phone him up. Tell him what the answer is. That’s what 
you’re messing around with. 

Let me take you to the second document I’ve given 


_ you. If there’s a name on it I would ask you to scratch it 


out; it will not be there deliberately. This is a young man 


_ who came — two young men, in fact. This is the record 


of one of them who came to our office in 1994. They 


were not Steelworkers. They worked in a very small 


_ plant. What I’ve given you is a history of his working 
» hours from 1988 until 1994, when he complained to the 
- employment standards and they fired both of them. This 


is what he was complaining about. There are in this 
document 2,000 hours of overtime he did not get paid 
for: 2,000 hours in the period 1988 to 1994. We charged 
them under the Labour Relations Act and we managed to 
get him pay for 838 hours. That means he got screwed 
out of 1,200 hours. Just have a look at some of this. 

If you go to the second page, 1991, right at the bottom, 
in the period October 16 to 31, 1991, he worked 160.5 
hours — 72.5 hours overtime. Did he get paid? Not one 
God-damned miserable cent did he get. Go to the top of 
page 3. In the period November 1 to 15 he got 146 
hours’ work — not one hour of overtime; nothing. The 
last page, 1993: 122, 117, 125, 136 in two-week periods. 

He got all that he was entitled to under the statute. The 
statute will only allow you to retrieve two years. That’s 
the statute as it was. When you birds are finished with it 
he won’t even get that. You see, we’d all like to live in 
the days of Norman Rockwell where we sit outside and 
rock in our chairs and we bring soup to each other when 
we’re sick. That is not the world of Ontario in 1996. It is 
miserable and mean out there, and this stuff happens. 

I happened to pick this up because they were friends 
of mine. God knows how much of it goes on in this city 
and throughout the province. It is not, I can assure you, 
a single incident. 

That is what you’re going to do when you open this 
act, this so-called Employment Standards Improvement 
Act. I don’t doubt it’s an improvement — an improve- 
ment for bad employers. I’m not saying that every 
employer in this province is bad — that is not true — but 
there are some bad beggars out there. What you’re going 
to do with this act is you’re going to see more and more 
and more of this kind of stuff. 

Did these young men go to the employment standards 
branch? Oh yes, they did, and they said, “We think we’re 
being screwed out of overtime.” The branch officers here 
in the city said, “You have to give us your name and 
your address, and you might get fired, and if you get 
fired there’s not a damn thing that we can do about it.” 
There is a provision in the act — there was — for the 
branch to do surreptitious investigation. They didn’t do it. 
They would not undertake to do it. They said, “Give us 
your name, your address, make your complaint public and 
you may get fired.” That is an invitation to the worker: 
“The best thing you can do is shove off and keep quiet.” 
That’s why that went on from 1988. I’m sure that none 
of you know him and I’m sure that none of you would 
want personally to injure him or to insult him, but that is 
what this young man put up with. 

There are other things. They had paper masks for 
chemicals, and when we complained, they went and got 
a proper respirator with the carbon filters. They had one 
respirator for four employees. I don’t know what the hell 
the other three were supposed to do. They had a nine- 
inch fan in the ceiling and they were told, “Don’t turn it 
on because that costs electricity.” 

1500 

You are now saying to these people, to people like 
this: “This act that we presently have is much too 
onerous on the employer. We have to give them a break.” 
You should have read Abe Lincoln. There was a point 
old Abe came in and freed the slaves. Have you ever 
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thought about that? That might be the answer to this 
problem. Just say, “No rights, no nothing.” 

Here we had a piece of legislation that even in the 
good days, even in the days of the New Democratic 
government when we had officers in offices, didn’t get 
enforced. You’ve got to push them. You’ve got to 
hammer them. What you’re proposing is: No offices; 
contract it out. If you’re at Pickle Lake, phone somebody 
somewhere, track them down, and if they come up here 
and spend three or four days investigating it and you’re 
owed a thousand bucks, by the time this guy gets finished 
investigating, you won’t have anything left anyway. 

I don’t know what it is that you people, the govern- 
ment, have against workers. This province, whatever it is, 
is being made great in part by workers, very ordinary 
workers who go to work every day and do whatever it is 
they can. They’ve done that since the date this province 
was pulled together. This government is intent on ham- 
mering the hell out of every one of them. The only thing 
you’ve done since you’ve come to power is to screw 
around with labour legislation. I haven’t seen a proposal 
that says that from now on when there’s a bankruptcy, 
the banks can get to the back of the line and the 
employees go to the front. That would be a simple 
amendment if you really do want to improve this, but I 
don’t see that, and my sense of it is that it’s not on the 
agenda. 

For all of those reasons and for dozens and dozens of 
others that we discussed with the minister of the day, we 
ask you, if you really are serious about improving the 
working lives of working Ontarians, then for the love of 
God leave this thing alone. That’s the worst that should 
happen. The best that should happen is that you amend it 
so that it is kind and gentle to workers. Thank you. 

The Chair: Thank you, Mr Sheppard. That’s just over 
13 minutes, but I’ll allow a brief question or comment 
from each caucus. 

Mr Hoy: Thank you for your comment. You talked 
about some issues that are pertinent to the north but no 
less so in other areas of the province from time to time. 
I appreciated your comments in regard to awareness. 
You’re concerned about access for the people here in the 
north in particular and about information — how do they 
learn of their rights etc? — in a large part of your 
presentation. I take that with great interest. You talked 
about the decency quotient; I made note of that. Mini- 
mum standards, I believe, do provide a level of decent 
employment opportunities. I do appreciate your comments 
very much. 

Mr Martin: I can’t help when you speak, Moses, but 
to think of some of the verses: “There are strange things 
done in the midnight sun” by the folks who mine for 
gold. I think it’s really important that the committee 
should come north and hear from people like yourself. 
You tell the stories because you’ve worked with the 
people who are living them. Every time I hear you, I am 
personally moved and made more aware. 

It’s too bad the committee didn’t drive up so that they 
could understand some of the challenges we face. I drove 
from Sault Ste Marie yesterday. I started at 1:30 in the 
afternoon and I got here last night about 11 o’clock. We 
do face some different and interesting challenges in 


northern Ontario, and as we make legislation that affects 
the people you represent, it’s important that we under- 
stand how it will impact on them. It’s too bad you only 
get 15 minutes here today because I know you have other 
stories you could tell us. I think you’ve told it as elo- 
quently and elaborately as anybody could and I don’t 
think I could add anything to it by asking you a question. 
I would just say thank you for doing it again. 

Mr Sheppard: If I could, Mr Chairman, this is in the 
public domain. It was settled in front of the Ontario 
Labour Relations Board. We have taken any references to 
it out because we’re not in the business of embarrassing 
any single individual — which is not to say that I 
wouldn’t embarrass them collectively. We have taken it 
out for that reason, but it is in the public domain. 

Mr Baird: Thank you very much for your presenta- 
tion. Just a number of comments. The 1-800 number that 
you mentioned for the north, they’re showing no intention 
to get rid of that. That’s not in the bill. It’s important as 
well to note that we’re not contracting out any investiga- 
tions, simply the collection of orders that have already 
been issued. The previous government is the one that 
disbanded the collections branch at the Ministry of 
Labour, so we’re not disbanding the collections branch; 
that was already disbanded by the previous government. 
I think it’s important to make note of that. 

I’d welcome your comments on a number of things, 
though — if not now, at any time. I’d love to hear them. 
With respect to bankruptcy, your comments that workers 
should get priority I think are extremely apt. I completely 
agree with you and I know Minister Witmer does as well. 
The federal Bankruptcy Act is the legislation that governs 
that. Regrettably, it’s not one that this committee has the 
authority to change. I know it’s one of the early measures 
that Minister Witmer took in contacting her federal 
counterpart to try to push them to make those changes 
and something we’ll continue to push for, because before 
banks get paid, workers should be at least entitled to the 
money they earned themselves. So just a number of 
comments. We appreciate your presentation. 

The Chair: Thank you, Mr Sheppard. We appreciate 
your taking the time to come before us here today. 


CREDIT BUREAUS OF 
NORTHWESTERN ONTARIO LTD 


The Chair: Next up will be the Credit Bureaus of 
Northwestern Ontario Ltd. Good afternoon. Again, you 
have 15 minutes to divide between presentation and 
questions and answers. 

Mr Tim Waite: Good afternoon, everyone. Welcome 
to Thunder Bay. I want to thank the committee for 
coming to Thunder Bay and hearing all of our views. My 
name is Tim Waite and I’m the president and general 
manager of the Credit Bureaus of Northwestern Ontario. 
I’m here to talk about a specific part of these proposed 
amendments as they relate to my industry. 

I wish to address the matter pertaining to the use of 
private collection agencies. I believe that using profes- 
sional licensed collection agencies will accomplish many 
of the challenges the government is faced with today. 
You can turn time and efforts into more productive and 
efficient use of existing manpower. We are not suggest- 
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ing that your employees are inefficient, but would simply 
say that when it comes to collecting past-due accounts, 
we are more efficient. 

My presentation closely follows the presentation given 
to you by my colleague in London last Thursday. While 
I’m not a designated spokesperson for our industry, I’ve 
been an active participant as a licensed collection agency 
for over 15 years and feel that I can speak with a certain 
amount of firsthand knowledge. 

Our industry is one that is very closely regulated. All 
agencies are bonded and licensed and adhere to strict 
guidelines, regardless of the size of the agency or loca- 
tion. I refer to my own company and the Associated 
Credit Bureaus of Ontario because I’m familiar with the 
policies and procedures of this group and I play a part in 
the decisions and the quality of the service that we as a 
group of 25 privately owned agencies provide to local 
businesses in every part of the province. 

I spoke earlier about time and efficiency. Collecting 
past-due accounts is all we do. Generally speaking, there 
is nothing more inefficient than someone doing something 
they are not trained to do. Worse still is having someone 


- doing something such as collecting a past-due account if 


they don’t feel comfortable doing it. We surround 


ourselves with people who are licensed and trained to 


speak to debtors. They are trained in the technique of 
negotiating and finalizing matters as fast as possible, and 


_ they are trained to ask for and receive payment in full. 


Allow me to list a few of the reasons why we are 
successful in our collection efforts: the intervention of a 


third party; consistent and regular follow-up; knowledge 


of court rules and procedures; ability to negotiate settle- 


- ments on an ongoing basis; being able to utilize technol- 
ogy to locate assets and really realize on those assets. 


Allow me to address the proposed provisions, specifi- 


cally section 73.0.2(2), which states: 


“The director may authorize the collector to collect a 


- reasonable fee or reasonable disbursements or both from 


each person from whom the collector seeks to collect 
amounts owing under the act. The director may impose 
conditions on the authorization and may determine what 
constitutes a reasonable fee and reasonable disburse- 
ments.” 

The simple answer to my concern appears to be dealt 
with in subsection (4) of the same section, which states: 
“Clauses 22 (a) and (c) of the Collection Agencies Act,” 
which we prescribe by, “do not apply with respect to fees 
authorized under subsection (2)” of this act we’re speak- 
ing of today. 

Allow me to review my concerns. Section 22 of the 
Collection Agencies Act states: 

“No collection agency or collector shall, 

“(a) collect or attempt to collect for a person for whom 
it acts, any moneys in addition to the amount owing by 
the debtor; 

“(b) receive or make an agreement for the additional 
payment of any money by a debtor of a creditor for 
whom the collection agency acts, either on its own 
account or for the creditor.” 

1510 

I’d like to share with you my understanding of the 

spirit of the act of section 73.2(2). In most cases, a 


portion of the amount outstanding will be trust money, 
money owed to another person. The normal business 
practice of a collection agency is to collect an account, 
keep an agreed percentage and return the net portion to 
the client. In this case, the client would be the Ministry 
of Labour, who is assigning a trust receivable to us. 
Naturally, they want him or her, the employee or the ex- 
employee, to receive the full amount. 

My concern is essentially this: The two acts are in 
conflict for us. Following legal consultation, I’m advised 
that if this section is passed in its present form, fees may 
be added. This opinion was immediately qualified by 
suggesting that at any time there is uncertainty in law 
between acts, the act with restrictions or imperative rights 
on any individual will prevail. 

As a licensed collection agency, we must be aware of 
any detrimental consequences that could arise out of 
obvious violations, of course. I would therefore request 
that section 73.2(2) be fine-tuned by adding, “In all 
circumstances the reasonable fee and disbursements or 
both collected from each person from whom the collector 
seeks to collect shall be deemed to be moneys owing by 
the debtor and shall not be considered moneys in addition 
to the amount owing by the debtor,” which really means, 
by utilizing a collection agency, it is not going to cost the 
employee or ex-employee one red cent. 

It is obvious that the intent of the section is to extend 
the powers of the Collection Agencies Act and to address 
the problems contained in the act because they made 
reference to it in section 73.0.2(4). The goal should 
therefore be to refine the wording of the act to uncover 
any difficulties that have to date really gone unnoticed. 

I respectfully recommend to this committee that it 
makes the drafting amendments so as to ensure that there 
are no uncertainties for the future. 

The Chair: Thank you very much. That’s six and a 
half minutes, so we have eight and a half minutes left, or 
just under three minutes per caucus. This time the 
questioning will commence with the third party. 

Mr Martin: I’m at a bit of a loss as to how to proceed 
here, in that I can’t help but feel that you have a bit of a 
conflict of interest in this whole matter. However, given 
the presentation that we had just before you and some of 
the concern re what do we do about folks in places like 
Pickle Lake who lose their jobs and have to now depend 
on agencies such as the one that you represent to do the 
collecting, do you have the manpower and the resources 
necessary to cover the province in a way that will make 
us all comfortable that all of this is going to be done, and 
in a timely fashion? 

Mr Waite: First off, Mr Martin, my organization out 
of Thunder Bay does collections throughout northwestern 
Ontario right now. My affiliates in other cities in the 
province of Ontario have all the abilities that we would 
have here to go forth and collect outstanding amounts for 
those employees or ex-employees, as it may be. So we’re 
doing that now. 

Mr Chudleigh: Thank you for an interesting presenta- 
tion. My son was involved in a summer job once when 
he was I think 16 or 17 years old and didn’t get paid, and 
we went through the employment standards officer and 
tried to collect some money in that case. 
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I understand that now or for some time, we have been, 
as a government, collecting something like 25% of the 
money that might be available to be collected. I would 
like your opinion as to whether that 25% is a reasonable 
level that you might expect an industry to collect or 
whether you think that would be low. I don’t know if you 
want to play the numbers game, but you might want to 
venture a guess as to what level you could reach. 

We, as a government, I don’t believe would be sat- 
isfied with anything less than 100%. That would be our 
goal. It may not be practical to achieve, but we would 
leave no stone unturned until we got there. I wonder if 
you could make some comments on those levels of 
collection? 

Mr Waite: We would expect, sir, looking at the 
preliminary numbers of outstanding amounts, that we 
could probably up that by another 25% to 30%. To reach 
100% collection, I don’t know quite honestly. I really 
don’t know if we could do that. As an average standard 
in the industry, 45% is a realistic figure. From every 
$100 listed with us, we collect in the vicinity of 45% to 
50% of that. Again, 100% would be Utopia. We’d all 
love to do it. 

You have to remember we work on a commission, so 
the more we collect, the better it is for us, the better it is 
for the government and the better it is for the employee, 
and that’s the world that we work in, production. We 
don’t collect, we don’t get paid, period. 

Mr Lalonde: I would probably call your brief a good 
sales pitch, but I tend to agree with the government that 
the past practice didn’t work out, since only a little over 
24% was collected in the past. I say I tend to agree with 
some restriction though. 

I'd just like to ask you the question, what is the usual 
percentage of commission that you’re asking of your 
customers at the present time? 

Mr Waite: Right now? 

Mr Lalonde: Yes. 

Mr Waite: Anywhere between 25% and 40% is 
average today. 

Mr Lalonde: What percentage of successful claim of 
Overdue accounts would you be able to collect? 

Mr Waite: As I indicated, somewhere between 45% 
and 50% is the target that we shoot for. 

Mr Lalonde: So it’s just about 25% over what has 
actually been collected. Do you think it would be fair 
though, this Employment Standards Act that would 
specify that your commission should come from the 
employers instead of the employees? 

Mr Waite: That’s the way it is, Mr Lalonde. This is 
not going to cost the employee anything. That’s what I’m 
talking about. 

Mr Lalonde: According to the act, up to 75% of the 
total amount, so where would the other 25% — 

Mr Waite: For settlement, that’s correct. 

Mr Lalonde: So 25% would go to the collection 
agency? 

Mr Waite: Not necessarily so, but if we end up 
collecting 75%, that 75% is going to go back to the 
employee. Our cost for collection will be put to the 
individual or company that we’re collecting from, as I 
understand it. 


Mr Lalonde: We seem to be misinterpreting this act 
then, because I spoke to government members, and they 
told me yes, it will be 75% of the money collected and 
the other 25% would go to the collection agency. 

Mr Waite: As I understand it with that part of the act, 
we would be able to settle for 75%, if it came to that, but 
again, I want to reiterate we get paid for performance. 
We want to collect 100%, but sometimes the old adage, 
you can’t get water out of a rock, and in some cases it’s 
best to settle and carry on. 

Mr Lalonde: In other words, you’re saying at the 
present time your interpretation is that whatever you 
collect, the employees will get 100% of it? 

Mr Waite: Yes, sir. 

The Chair: Thank you, Mr Lalonde, and thank you 
very much for appearing before us here today and making 
your presentation. We appreciate it. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, 
LOCAL 87 


The Chair: That leads us now to the Canadian Union 
of Public Employees, Local 87. Good afternoon. Again, 
we have 15 minutes and as you see fit it can be divided 
between either presentation time or questions and 
answers. 

Ms Judith Mongrain: I’m Judith Mongrain, president 
of CUPE 87, and CUPE 87 represents 750 members 
working for the city of Thunder Bay and approximately 
50 members working in the municipalities and townships 
of Neebing, Conmee, McIntyre, Ignace, O’Connor, 
Marathon, Nipigon and Nipigon Hydro. 

When we applied for standing at the hearing, there 
were several major changes proposed by the provincial 
government regarding the Employment Standards Act. In 
the last week, we’ve been advised in the media that these 
changes are not about to be implemented but will form 
part of a larger package of changes to be released at a 
later date. 

The government needs to ask itself some very import- 
ant questions before making dramatic changes to the act: 

(1) What is the purpose of the act? 

(2) Does the current act work? Is it up to date? 

(3) What are the strengths and weaknesses of the act? 

(4) How can the act be changed for the benefit of all 
Ontarians? 

Before any change is implemented, a thorough knowl- 
edge of why the act was implemented is required. We are 
quite confident that former governments did not create 
this act or amend it/change it because they wanted to 
meddle in a perfect work environment. The act is the 
minimum standard, and from a working person’s point of 
view, “minimum” is the active word. 

The changes to the act that precipitated these hearings 
would do nothing for working people, and the negative 
impact of these changes would be most significant on the 
working poor. 

Where would the positive impact occur? For those 
employers who rip employees off. 

In this current economic climate, with fewer and fewer 
jobs available, a stronger act is required, not a weaker 
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one. Employees are living in constant fear of losing their 
jobs. Therefore, employers can take advantage of that 
fear, and they do. More and more workers feel that if 
they complain or point out that their employer is violating 
the labour law, they may lose their jobs. 

If you get fired, what do you do? You can’t collect 
employment insurance or welfare? Remembering those 
reassuring words of Premier Harris that children will be 
removed from the homes of parents who can’t provide for 
them doesn’t instil much security in a working person’s 
life. 

Minimum and maximum monetary limits and six- 
month time limits for filing complaints would allow 
employers to steal two statutory holidays per year from 
employees who make less than $100 a day — that’s any 
working person making less than $12.50 an hour — as 
long as the first non-payment was more than six months 
before the second non-payment, January to August. 

With a maximum payout of $10,000, employers would 
make money on the deal, 100% savings on any amount 
over that maximum. We’ve heard the logical reason for 
such change is that these laws are unnecessary or that the 
limited number of investigators available are over- 
whelmed with complaints. So if Ontario is a worker’s 
nirvana, why would investigators have too much to do? 

If this kind of logic prevails, then let’s just decriminal- 
ize violent crime, theft, break-and-enter and illegal drugs, 
and we won’t require the police and the legal system any 
more. Of course not. These laws are in place to protect 


everyone. But employment standards are only in place to 
protect working people. 


These proposed changes also allow employees to take 
their employer to court to get their lost wages. How long 


will a worker continue employment when the employer 
finds out they’re going to court? Where are these people 


to get the money to pay for a lawyer when there’s no 


_ legal aid plan to assist them? 


We’ ve also heard the argument that if there were fewer 
rules and lower wages, employers could hire more 


_ people. Two people making $7.50 an hour instead of one 


person making $15 equals two people working in pov- 


- erty. 


At the same time, there’s the suggestion in these 
proposed changes that employers be allowed to have their 


employees work up to 60 hours a week, instead of 44, 
- without overtime. This will not encourage employment of 


more people; it will encourage layoffs. Overtime was 


created to make employers pay for not having an ade- 
quate number of employees to do the work and to 
compensate workers for having to work when they should 


be at home with their families. 
The touchstones this government has are with the 


- powerful, not the powerless. Have you ever flipped 


burgers for a living? We don’t mean to then leave the 


_ workplace and go home to mom and dad, but to go home 


with a paycheque at minimum wage to a spouse and 
children. Have you ever had to make the decision 
between purchasing a loaf of bread or cough medicine for 
the kids? Have you looked in your wallet two days before 
payday and realized you don’t have enough money for 
milk? Have you ever had to send your kids to school 


_ without a proper meal, warm clothes and mittens in 


winter? Have you ever had to make the decision of 
putting your job and your family’s survival on the line by 
standing up to your employer and saying, “You didn’t 
pay me what you owe me”? Have you ever needed to 
seek legal advice and not been able to afford a lawyer? 
These are the touchstones that too many families in this 
province are faced with. This is the reality of the new 
Ontario. 

The Employment Standards Act should be changed. It 
should be changed so that all employers in this province 
have to be honest corporate citizens; and when they are 
not, not only should they have to pay their employees 
what is owing, but they should be fined heavily so that 
ripping off workers becomes a liability, not an asset, on 
their balance sheet. 

The Employment Standards Act should be changed by 
tightening up the number of hours a worker can be made 
to work so that employers would be encouraged to hire 
more workers, not allowed to overwork the employees 
they already have. 

The minimum wage should be raised and no exemp- 
tions should be allowed, so that the category “working 
poor” should be eliminated. The act should not be 
changed so that more workers become working poor. No 
employer should be allowed to have workers employed 
for tips only. 

As the number of complaints of violations of the act 
rises, the number of investigators should be increased. If 
there were enough investigators available to deal with 
violations, employers would get the message that violat- 
ing the act was an expensive proposition and just maybe 
the number of violations would decrease. 

The current government prides itself in saying that 
Ontario is open for business, but what it should be doing 
is lowering its head in shame because it’s declared open 
season on workers and their families. Making Ontario 
into another poor American state or into Mexico is not 
what we want. It’s obvious to working people from the 
flippant way these proposed changes to the act were 
referred to by the minister as “housekeeping” that the 
government in power has no contact or reality with the 
working people in this province. 

The people of Ontario want jobs that provide enough 
money for them to support their families. The working 
people of Ontario want employment standards that protect 
their rights to be paid correctly for their work and protect 
them from abuse. The working people of Ontario do not 
want to be held in servitude at the mercy of a benevolent 
employer. Thank you. 

Mr Ron Johnson (Brantford): Thank you for your 
presentation. You highlighted a number of points. I’m 
trying to find the page you were on, but it doesn’t really 
matter; I remember what you said. You had a number of 
recommendations, one of which was increasing the 
minimum wage, and then you went on, a few paragraphs 
afterwards, and talked about us being the United States of 
the north. You had some good points in here. With 
respect to the minimum wage issue, are you familiar with 
what the minimum wage is south of the border? 

Ms Mongrain: In some of the states it’s $1L.50:.1n 
some of the states it’s $5.00. It fluctuates from state to 
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state. I know that in one of the western states it’s now at 
$4.97, but I’m not sure if that’s California or Oregon. 

Mr Ron Johnson: Then you are familiar with what the 
minimum wage is here? 

Ms Mongrain: Yes. 

Mr Ron Johnson: So you still feel, despite that, that 
here in Ontario to do what you would suggest, to elimin- 
ate the category of what you called the working poor, one 
of the ways to do that would be to increase the minimum 
wage here. Is that what you’re saying? 

Ms Mongrain: Yes, I am. Our expenses and our 
reality and our survival in Canada are very different; 
US$5 an hour in a southern, warm American state — 
though not high and probably not survivable — is very 
different than for us here who this last winter went 
through fuel bills of $160 a month. 

1530 

Mr Ron Johnson: You’re not concerned at all that 
increasing the minimum wage here would drive jobs 
south of the border? That doesn’t bother you? You don’t 
think that would happen? 

Ms Mongrain: The type of jobs that are receiving 
minimum wage are service jobs, and right now service 
jobs are what we are getting in Thunder Bay. While we 
lose large employers and jobs that paid a decent wage, 
we’ve got more McDonald’s and more Wendy’s and all 
of those types of enterprises opening all over town. The 
service industry is on an increase and those people can 
afford to increase the wage of their employees. 

Mr Hoy: Thank you very much for your presentation. 
The service sector is one that has great concern about this 
proposed bill. I believe it to be quite true that those 
service jobs are here. There doesn’t seem to be a migra- 
tion as there is in other aspects of job employment with 
multinationals etc. There could be a whole discussion on 
that. 

The comments you made about living in Ontario, and 
indeed Canada, are well taken. I’m from an agricultural 
background and I’m fully aware of some of the advan- 
tages the southern states have because of their warm 
climate. Here we may have to provide families with boots 
and heavier clothing, whereas down there they do not, 
and there are certain advantages that they have where 
their minimum wage, as you stated, would offset many of 
the things that apply to ours being even higher. 

Clearly, you’re concerned about those who are in the 
mid-range of employment dollars. We take your advice 
and your comments here seriously and appreciate your 
presentation. 

Mr Martin: I also appreciated the presentation. I 
thought it was well done and certainly spoke for a lot of 
the people I’ve come in contact with who are concerned 
about this and who have been impacted by some of the 
initiatives of this government in its short year in power in 
Ontario. 

I don’t think anybody would disagree that probably 
one of the things that we need in our economy today, if 
we're going to grow and get healthy and create work and 
jobs for people, is some level of stability and consumer 
confidence. In my community people just aren’t spending 
money any more because they don’t know if they’re 
going to have a job tomorrow or next week or a month 


down the road, and so they’re really cautious. The small 
business community is suffering. We’re all suffering a bit 
of a malaise. 

You represent a different group of people than I rub 
shoulders with every day here in Thunder Bay and area. 
What is the general feeling among your members at this 
point re the whole question of stability and confidence 
and hope in the future? 

Ms Mongrain: With all of the changes and cut- 
backs — we just went through an extensive reorganiz- 
ation and now we’re into re-engineering, which is the 
new word; when re-organization doesn’t work you call it 
“re-engineering” and do it again — there is a great deal 
of caution because we don’t know if we will have jobs 
tomorrow, we don’t know if we are going to be able to 
support our families. 

Just so you have an idea, municipally, the average age 
of our members is 41. That’s very high compared to the 
days of yore. We haven’t had a great deal of new hiring 
in the last five or six years, and — this information 
comes from a program the employer had — I represent 
workers whose average gross earnings are $31,000 a year. 
You figure that take-home is about $16,000 a year. We’re 
not talking about mid-management or people in the 
$45,000-and-up group; we’re talking about workers from 
$10 an hour to professionals with university degrees at 
$23 an hour. 

Mr Duncan: So you can imagine how people who are 
making $5 and $6 an hour are feeling if you’re feeling 
the way that — 

Ms Mongrain: The 750 members have families. Some 
of them have their spouse working for minimum wage, or 
the kids are a little older and are trying to help out at 
home and they are at minimum wage jobs, so it is 
impacting on my membership. 

The Chair: Thank you very much, Ms Mongrain, for 
appearing before us here today and making your presenta- 
tion. We appreciate it. 


THUNDER BAY AND DISTRICT 
INJURED WORKERS’ SUPPORT GROUP 


The Chair: The next on our list this afternoon is the 
Thunder Bay and District Injured Workers’ Support 
Group. Good afternoon. 

Ms Muriel Poster: The Thunder Bay and District 
Injured Workers’ Support Group two years ago formed 
the widows, widowers and dependants committee. I was 
the inaugural chairperson and remain so until this day. I 
will do my best to stick to the issues at hand, but these 
proposed changes do have some effect on our group. 
However, you must understand from the outset that I 
believe there is a direct relationship between employment 
pay and health and safety. Employers who use low-paid 
staff tend to do little in health and safety training and 
prevention. 

Our group represents injured workers. We currently 
have over 600 members in the northwest region. In 
addition to this, we have approximately 100 associate 
members who are from outside of our own region. The 
majority of these workers suffer from permanent injuries 
and disablement as a result of their work. 
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A good number of these people are older workers. 
They are, for the most part, returned to employment 
under restrictions. These may be reduced hours or they 
may have limits on the length of time they are able to sit 
and stand. They may not be allowed to lift, bend or do 
other particular activities. They may also need specialized 
equipment to do their jobs. All of these conditions tend 
to make the potential employer view these workers as 
less desirable than more able-bodied workers. This leaves 
many of these most vulnerable people only the most 
undesirable of jobs to choose from, if any exist at all. 

With the pending legislative changes, workers will 
have many fewer rights within the workplace. The low- 
end workers will have little or no protection. Fear will 
dominate people’s lives. They will be forced to work 
injured out of worry of not being able to find a job 
anywhere else. They will be afraid to press for what 
rights they do have out of fear of retaliation or outright 
abuse by the employer. Under the conditions of the 
amendments to this act, the employers will gain more 
control over the most disadvantaged workers. 

If someone is earning anything more than minimum 
wage, does this nullify his right to breaks? Is it your 


intention to have everyone working as if they were 
assembly line pieces? The only breaks these machines get 
are breakdowns. 


If someone works in a minimum wage job, is that 
person deemed capable of earning a wage, no matter what 
their physical condition, since any minimum wage job 


will do? 


Injured workers need to be able to have breaks and to 


be assured that their restrictions will be respected. Will 


injured workers who are only able to work restricted 
hours be entitled to vacation pay, for instance? 
If claims are to be farmed out to collection agencies, 


will workers then be expected to pay to exercise their 
rights? Workers, already being ripped off by the 


employer, could then pay a user fee or a copayment to 
file their claim with the appropriate agency and for the 
proper documentation. After that, the collection agencies 
would be able to reap their own profits from the moneys 
that are rightfully owed to the worker. 

We’ve had dealings with one particular employer in 


_ the service industry who has clearly demonstrated orally, 


as well as by his actions, that workers who know more 


‘than their basic duties are more than hazardous to the 


i 


employer and are required to be dismissed. Not only are 


_ these workers let go from the jobs they hold, but he does 


all he can to make sure no one else will hire them. This 


employer has advised his management team that workers 
need not know their rights. That would prove to be 


advantageous to the workers and might cost the employer 


' money. 
— 1540 


We have had employers who have insisted that they 
will accommodate a worker, one who is physically unable 


to do a job, for the sole reason of forcing him to go back 


to work so that he can be dismissed on some other 


convenient charge, but saving them the cost of paying 
\ through WCB. Small employers and those medium-sized 
_ firms won’t even return their workers back to the actual 


job in which they were hurt. These workers have no 


protection, either through the Employment Standards Act 
or under WCB. 

Another company, through the services of an ergonom- 
ist, found the job that several of their employees were 
doing was dangerous to their health. Of the eight 
employees who were affected in this area, only two were 
acknowledged to have been hurt on the job. The others 
have to suffer through the bureaucratic nightmare of 
trying to have their cases accepted. 

All of these workers in the meantime are regarded as 
attempting to cheat the system. The workers are forced on 
to social services and their permanent injuries do not 
allow them to do most minimum wage jobs. They have 
applied and are waiting for services of vocational reha- 
bilitation and others have had to continue to use their 
savings or their spouses’ income to survive. These people 
will be joining those who are already receiving social 
assistance and working part-time/casual. Without stan- 
dards, workers end up on the dole. 

All this happens while companies get away with asking 
questions on their application forms which are clearly in 
violation of the Human Rights Act as it now stands. A 
collection of these applications is being compiled by a 
colleague. We know what failure to answer the questions 
will imply and we also know the result of what answer- 
ing those questions will be. It’s clear to see the long-term 
outcome of these infractions. As they continue to be 
overlooked, they will once again become part of the 
accepted practice. 

Our experience with unscrupulous employers has 
shown us that these employers are willing to bend, mould 
or even break the law. They believe that they have 
terrorized their workforce to the point where they are 
unwilling to demand or even ask for the rights to which 
they are entitled. 

Even very large employers cry poverty and scrimp in 
as many areas as possible with virtual impunity. Such 
areas as health and safety are glossed over and downright 
ignored. Employers no longer have any regard or respect 
for the people who have made their precious profits 
possible. 

The proposed legislation is clearly flawed and hurried- 
ly put together. The past actions of this government will 
result in the passing of this bill with the false words of 
hope that the problem areas will be looked at at a later 
time. This bill is clearly designed to further marginalize 
low-end, unorganized and disadvantaged workers while 
increasing the rights and powers of employers at the 
expense of the gains made by workers over the past 65 
years or more. 

The current ultraconservative movement is emboldened 
by a frightened and destabilized workforce. I’ve read a 
fair bit of science fiction in which these very kinds of 
scenarios play out. I’ve always thought they were just 
that, fiction, but as you watch, these conditions are 
developing. Any kind of security is impossible to attain. 
Older workers are now those over 40 and are written off 
as not being worth the cost of retraining. 

We have produced a disposable generation of young 
people. Our parents fought a war to give us a world with 
hope. Our children grew up expecting to be able to 
inherit that hope that had been fought for. How many 
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university and college graduates are now working in 
minimum wage jobs or just not able to find work at all? 
We are now faced daily with desperation and anger. 
People have spent their lives to build a future for them- 
selves only to have it torn away by the new measures. 
Individual worlds are shattered by consequences over 
which the individual can have no control. These people 
are then cast into the heap and regarded as deadbeat 
drains on our precious society. 

As more and more of this frustration bubbles to the 
surface, rage will increase in all areas of our lives. 
Families will be in turmoil, violence will become the 
norm and threats to public officials and clerks in offices, 
even senior staff, will become commonplace, as well as 
increased threats towards more public figures. Will we 
end up with our industrial parks fenced and defended by 
armed guards? Will the rest of us eventually be stranded 
in the leftover areas to fend for ourselves? How many of 
us will be discarded by this society that we have paid 
with our lives to build? Crime will become one of the 
few options many of us have to feed ourselves and to 
care for our families. The real question that needs to be 
asked here is, what do you really want? 

Is there any hope left for the common people of 
Ontario? How many standards do we need to relinquish? 
How many more lives should we sacrifice to the ideals of 
this regime? There is nowhere in any of the new policies 
or reforms where the government has given any credence 
to the ultimate human cost. 

Communism has failed. The western free enterprise 
system is on the verge of destroying itself by destroying 
the people it depends upon. Are the privileged prepared 
to share what they have or is the selfishness of this 
segment of the population willing to risk the long-term 
consequences of these type of measures? The proportion 
of our population that is poor is growing rapidly and soon 
numbers alone will turn the tides. History proves that this 
kind of imbalance will not be tolerated. Free enterprise 
has become no better than Czar Nicholas or Louis XVI. 
This society is approaching the same position. Who will 
lose if this revolution takes place? We should be moving 
towards protecting the rights of individuals and improving 
their lives. We hear talk of reducing Third World poverty 
and saving the children, but we victimize our own 
citizens. 

If you truly want to improve the Employment Stan- 
dards Act, you must hire sufficient personnel to ensure 
that non-unionized employees are inspected on a regular 
basis to avoid violations. The police of this province do 
it and the tax department does it. Why is this not done 
for workers where there is an obvious imbalance of 
power between workers and employers? 

Claims will go uncollected by workers who may have 
no union representation. These people are already suffer- 
ing from losses in their lives as a result of their own 
workplace. These workers have already made sacrifices 
to their jobs only to become victimized by a system that 
should be protecting them. This legislation will only 
serve to further this victimization. 

If you really want to get workers the money that they 
are owed, the workers should have the right to become 
the number one creditor of the employer, as happened 


before Bill 7. Workers would receive their pay before any 
other liabilities are paid. 

Fear and frustration are not the answers to the prob- 
lems of this society. We need to grow towards a future 
that will be for all people. We cannot afford to abandon 
our hope and our dreams. We can’t accomplish that 
growth by stalling in the present or trying to return to the 
past. There are other kinds of science fiction out there, 
where all people learn to live together in comfort and 
harmony, where greed and inequality are things of the 
past. That’s the kind of world I want to live in and I 
think we all do. 

The Chair: Thank you very much. That’s just over 13 
minutes, but that leaves us time for a brief comment or 
question from each caucus, and this time the questioning 
will commence with the official opposition. 

Mr Hoy: Thank you for your presentation today as it 
relates to injured workers and other persons who are 
categorized as vulnerable. Your concern for their well- 
being is well noted. 

I just want to make a comment that in your case 1 
example, where you say “that workers who know more 
than their basic job duties are more than hazardous to the 
employer,” I found that striking and disturbing. It’s a 
worrisome statement. 

Ms Poster: This particular employer felt that if the 
employees were aware of their rights that they were 
dangerous, especially one particular employee who 
happened to tell another employee that he was entitled to 
something. He was subsequently fired. 

Mr Hoy: Thank you for your presentation. I appreciate 
it very much. | 

Mr Martin: I think this was an excellent presentation 
and well put together and thought out and delivered. I 
can’t help but reflect on a question that you asked in 
here, to the government, I’m sure, which is, what do you 
really want? As we look at the fronts that are open now 
re the attack on ordinary people today, there’s a hearing 
at the Airlane where we’re looking at an attack on 
housing and public housing and rent; the health care 
system is under great stress at the moment; education, the 
teachers are up in arms. Everywhere you look, it’s more 
of the same. 

1550 

I guess the question that really needs to be 
answered — perhaps you have some thoughts on it 
further — is, what do they really want? 

Ms Poster: What do we want? 

Mr Martin: No, what is it that in your mind the 
government really wants to do here? 

Ms Poster: It seems like the government wants to 
protect a very small portion of the population and the rest 
of us are, to put it bluntly, to go to hell. 

Mr Shea: I appreciated as well your presentation. You 
obviously spoke with passion and with conviction and 
that was particularly noted. 

Two areas that I’d like to explore just very, very 
quickly, because I know the time is very brief. You have 
expressed concern about the way the current economy is 
moving and you’ve painted one scenario that I hope 
never comes about, I hope we all hope it never comes 
about, but you’ve painted one possibility. The alter side 
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of that, perhaps a darker side as well, is something that 
this government is particularly concerned about and that 
is the incredible debt that we’ve been left with, the 
incredible deficit and debt that this nation, as well as this 
province, is wrestling with. But when you express 
concerms about the children, and I particularly relate to 
that, I’m worried that perhaps we’ve already squandered 
their inheritance, if not the grandchildren’s inheritance, 
and I wonder if you would share that concern as well. 

Ms Poster: I have a great concern about this but I 
think the greater problem is that when we have such a 
destabilized and upset workforce as we have now and 
there is no job security, there are no jobs out there — 
myself, when I had to attempt to enter the workforce at 
45, forget it. It’s garbage. So how can I pay my taxes? If 
I could pay my taxes and my children had decent jobs 
and we could all pay our taxes, the debt problem would 
be a lot less. 

Mr Shea: I suspect the Premier and the minister and 
this government would absolutely agree with that, 
ybecause in fact its prime objective is to create jobs and 
get that economy moving. But you go to a second issue 
here that’s of real concern to me and that is one of 
seniors, not seniors of the age 65 and above, but you’ve 
gone quite rightly into the 40s and so forth to show the 
displacement that’s taking place there. As we watch the 
Canada pension plan about to go belly up, as we watch 
the unemployment insurance about to go belly up, and so 
forth, federally, all of them federally, how do we begin 
to get some kind of stabilization into the national as well 
as the provincial economy to give some kind of hope for 
the workers in their 40s and 50s? 

Ms Poster: One of the things we have to take a really 
serious look at is this whole policy of zero inflation that’s 
held by the Bank of Canada. Zero inflation means there’s 
no growth, zero inflation means there are no jobs being 
created, therefore there can be no stabilization and as 
_ long as zero inflation is maintained, we cannot get rid of 
the debt because there’s no mechanism to get rid of it. 
It’s a self-perpetuating — 

Mr Shea: The banks are a real problem for us in that 
' the whole Bank Act — 

The Chair: Thank you, Mr Shea; I’m sorry to have to 
cut you off but we have completed our time. Thank you 
very much for making your presentation before us here 
today. 


CANADIAN UNION OF PUBLIC EMPLOYEES, 
THUNDER BAY AREA OFFICE 


The Chair: That takes us to our next group, the 
Canadian Union of Public Employees, Thunder Bay area 
_ office. Good afternoon. Welcome. Again, we have 15 
minutes for you to divide as you see fit. 

Mr Howard Matthews: Good afternoon, Mr Chairman 
and members of the committee. My name’s Howard 
Matthews. I’m a national representative with the Cana- 
- dian Union of Public Employees located in the Thunder 
Bay area office. I believe the clerk gave out a copy of 
our presentation as a CUPE local. 

The Employment Standards Act protects the poorest, 
most defenceless workers from the worst excesses of the 
most unscrupulous and disgusting bosses. As Moses 


Sheppard said earlier, good bosses don’t need the 
Employment Standards Act. They don’t abuse their 
workers. It’s the bad bosses that we need the Employ- 
ment Standards Act for protection from. 

Which side is Mr Harris on? The workers’ or the 
bosses’? 

When free trade was being debated originally in 1987 
and 1988 and again with NAFTA in 1992, the union 
movement, including CUPE, argued passionately that the 
inevitable result would be hugely reduced living standards 
for working people in general, especially the poorest. The 
Mulroney right wing, including many of the same folks 
who are now forming this government in Ontario, insisted 
that this would not happen, in fact claiming that living 
standards would actually improve. 

Now the Harris government is involved in a systematic 
program of reducing the living standards of working 
people. Barely one year old, you have already reduced 
welfare rates by 20%, introduced forced labour for those 
whom you have cut, slashed the civil service, cut educa- 
tion and health care, increased tuition fees by 20%, 
contracted out, privatized or asked the private sector to 
police themselves and gutted the Labour Relations Act. 
You’re intent on selling out, if not giving away, Ontario 
Hydro, as well as any other government enterprise that 
can put a profit into the pockets of your corporate 
cronies. If all of this makes you need a drink, don’t 
worry: You’ll be able to get one at the brand-new Ronald 
McLiquor Mart where the corner store used to be. It’s 
enough to make Brian Mulroney, Ronald Reagan and 
Margaret Thatcher proud. 

A good social contract, a real social contract, is the set 
of social conditions that, taken all together, makes a 
stable and peaceful society. A good social contract is one 
that the vast majority buy into. It does not marginalize 
large groups. For 50 to 60 years before this government 
we had a decent social contract in this province. This 
government is intent on destroying that contract. For 
what? So we can return to the wonderful world of dog- 
eat-dog capitalism that we had in the 1930s and that has 
been alive and well in corporate-dominated Third World 
countries, creating a banana republic without any 
bananas. 

Now this same crowd is tabling Bill 49, An Act to 
improve the Employment Standards Act. Improve? Do 
my eyes deceive me? Gee, has this government really 
seen the light? No, there’s been a typo — darned secre- 
tary. She was supposed to type “reduce,” not “improve.” 
Doublespeak is alive and well. Then there’s that little 
comment by the minister about this bill being only 
housekeeping. She actually meant housewrecking, | 

uess. 
i In 1975, 21 years ago, Pierre Trudeau told workers that 
they had to tighten their belts, short-term pain for long- 
term gain. After 21 years of this BS, belt-strangling, 
maybe it’s time we tried something else. How about a 
full employment policy with real jobs and fair wages and 
working conditions, just for a simple example? 

Commenting on this bill is a little bit like debating the 
Marquess of Queensberry rules when your opponent is 
kicking you in the groin. The simple and not so subtle 
goal of this bill is to reduce employment standards, to 
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pick the pockets of the poorest and most defenceless 
workers. These would be the same folks that you just 
finished going after with welfare cuts and forced labour. 

This is not an amateur heist. We’re dealing with pros. 
The architects of this bill know what they’re doing, and 
I have to wonder where you flew them in from. The 
Fraser Institute comes to mind when I ask that question. 
Why pick on the poorest and most defenceless workers? 
Simple. If you can lower the floor for the poorest 
workers, it leaves room to lower the standards for those 
just above them, and then just above them, and so on. 

We don’t have any illusions when we comment on this 
bill. We don’t expect to convince any Harris government 
bushwhackers of the error of their ways. Our goal is 
simply to let you and, hopefully, a few people who care 
that we know what you are about. 

A comment on workfare. It keeps coming up on my 
word processor that it’s not a word. The correct term for 
workfare is forced labour. 

Employers that routinely violate the Employment 
Standards Act are usually well-off, sophisticated, ruthless 
and vicious. By contrast, their victims are very often 
poor, uneducated, unsophisticated and pretty much 
defenceless by comparison. The labour market is not all 
it’s cracked up to be when you’re at the bottom of it. The 
Employment Standards Act and its policing methods was 
supposed to even up the stakes a little. It never did 
succeed in stopping abuse; however, it improved the 
situation. This act will clearly make that function worse. 
Now that the government has forced many off welfare 
out into the bottom of the labour market, and now that 
these people are stuck at the bottom of the market, it will, 
with this legislation, make the bottom even worse. If this 
government truly cared about these people, as it often 
claims, it would be improving the Employment Standards 
Act, not gutting it. 

1600 

Again, who will reap the benefit? The unscrupulous 
bosses that violate the act, not the good employers. In 
fact, good employers will not only not benefit by these 
changes, they may very well be hurt by them if they have 
unscrupulous competitors. Good bosses often say, “Level 
the playing field.” So it doesn’t hurt good bosses to have 
a decent minimum wage or to have decent employment 
standards. It’s only the bad bosses that want those kind 
of things. 

; What does Bill 49 change? You’ve heard this all day 
ong. 

(1) The time for filing a complaint is reduced from two 
years to six months. 

(2) The complaint can go back only for six months 
versus the present two years, so an employer can rip off 
a worker for two years and only be liable for six months. 
And what’s the worst that happens when he does get 
caught? Gee, he has to pay the money that he legally 
should have been paying in the first place. Horrors. It’s 
almost a darned incentive for bad employers to rip 
workers off. 

(3) The ministry still has two years to investigate a 
complaint and two more years to get the employer to pay. 
These are obscene times, yet they remain unchanged. 

(4) Get this: The employer’s time for appealing has 
tripled, from 15 days to 45 days. 


(5) There’s a new $10,000 cap on claims under the 
Employment Standards Act. What kind of employer 
would cheat a worker out of more than $10,000? Then 
ask yourself what your interest is in protecting that kind 
of employer. 

(6) The bill also gives the minister the right to set a 
minimum amount below which a worker will be denied 
the right to complain. This would be the same minister 
who’s proposing all the other wonderful changes in this 
bill. 

(7) In order to sue an employer for more than $10,000, 
a worker has to hire a lawyer to represent them in 
Ontario Court (General Division). The legal aid plan does 
not cover employment law. If you can’t afford a lawyer, 
tough. 

(8) The avenues for filing a complaint are reduced. 
Workers must irrevocably decide at the outset whether to 
claim under the Employment Standards Act or go to 
court. Unionized workers will not be able to file a 
complaint at the ministry at all. They will have to file a 
grievance and ultimately it could cost workers, through 
their union, thousands of dollars to complete an arbitra- 
tion. 

(9) Instead of strengthening collection procedures, this 
bill turns it over to the collection agencies. I couldn’t 
believe that the number is 25%, the percentage of moneys 
owed collected. I’ve been a union rep for 14 years and 
actively involved in the movement before that. You want 
to know my percentage in collecting moneys when 
employers have been on the wrong side of a grievance? 
One hundred percent. If they don’t pay, we go to court 
and we get a court order for them to pay, and I’ve never 
had to do that because every employer knows you can do 
it. It would be a simple matter to put court orders in the 
process for employment standards officers or for the 
labour board to put in place. Put some teeth in the law 
and this would end. 

To hear a collection agency is now going to come in 
and raise the collection percentage to 45% is unbeliev- 
able. In addition, these collection agencies will have the 
power to encourage settlements, experts in labour law 
that they are. What’s that going to amount to? They can 
only go down to 75%. Guess what’s going to happen 
with that 75%, folks. The guy who you heard about a 
half-hour ago today is going to go up to that poor stiff 
who’s owed $1,000 by their employer and say: “Gee, I 
can get you $750 tomorrow. What do you say? Sign on 
the dotted line.” The person who’s broke, guess what 
they’re going to do: They’re going to sign on the dotted 
line. That 75%, there’s no negotiating room for people in 
this situation. It’s just going to be a further ripoff of 25% 
and it’s going to get to be almost standard. And the 25% 
between the 75% the worker gets and the 100% they 
should have got is going to go into the pockets of the 
collection agency. So who’s really paying the piper? 

A comment on unions, because there’s such an anti- 
union atmosphere about this government that it’s awful. 
Here’s a comment from Clarence Darrow in 1909: 

“With all their faults, trade unions have done more for 
humanity than any other organization of men that ever 
existed.” Certainly more than the Progressive Conserva- 
tive Party. 
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“They have done more for decency, for honesty, for 
education, for the betterment of the race, for the develop- 
ing of character in man, than any other association of 
men.” 

That’s a quote from when unions were fighting for 
their existence, and it seems like we’re back in that kind 
of fight. 

The 10th point I want to make is how this bill relates 
to unions. Perhaps the most disgusting change in this Bill 
49 is the change allowing unionized employers to con- 
tract out of the Employment Standards Act. As long as 
there has been an ESA, there’s been a minimum standard 
regarding the areas it deals with. This is completely 
normal. For example, you cannot contract with your 
spouse to waive the assault laws of the province. If you 
‘assault your spouse it’s assault, whether they want to 
complain or not. It is a fundamental principle of our legal 
‘traditions that is being tossed out with this one. 

This bill allows employers and unions to agree to 
lower standards. What union would agree to lower 
standards than even those in the Employment Standards 
Act, you might ask? The answer is obvious. The weakest 
and most vulnerable ones. But then there is nothing new 

about this government attacking the weakest and most 
vulnerable. What employers would propose lower stan- 
dards than the ESA? Again, the answer is obvious: the 
most ruthless and vicious. 

Even without this law change, I am seeing proposals at 
the bargaining table, with smaller and weaker bargaining 
“units, to eliminate hours-of-work provisions and increase 
overtime qualifying to 44 hours, something that disap- 
_ peared from union contracts 40 or 50 years ago. 

This change will increase tension and disputes at the 
table. It harms, not helps, the labour relations climate. 
Why do it, then? The purpose is obvious — to convince 
-non-unionized, marginalized workers that they may not 

gain and could actually lose by unionizing. 

“Power concedes nothing without a demand. It never 
did, and it never will. Find out just what people will 
submit to you and you have found out the exact amount 
_ of injustice and wrong which will be imposed upon them, 
_ and these will continue till they have resisted with either 
_ words or blows, or with both. The limits of tyrants are 

prescribed by the endurance of those whom they sup- 
_ press.” That’s a quote from Frederick Douglass from the 
_ mid-1850s. 
_ Allin all, this bill is not a bad day’s work for the gang 
_ that makes Dalton Camp look like a socialist. How many 
_ days to the next election? Is it really over 1,000? Have 

you really only been in office 400 days? Oh well, it’ll be 
worth the wait just to see Mike and Brian on the golf 
- course together trying to figure out what went wrong. 

The Chair: Thank you. That leaves us one minute, so 
_ just a very brief comment from each caucus, commencing 

with the third party. 

Mr Martin: Thank you for the presentation. It’s good, 
_ if for no other reason than to hear folks from the ranks of 

organized labour come forward and talk about how 
important organized labour is and the contribution it 
_ makes to common decency and fairness in the work- 
_ places, not just unionized workplaces but all workplaces 
across the province, and to warn us what we’re going to 


lose if we continue to move in the direction that this bill 
and other bills have suggested we are heading. 

I’m not sure what we can do. I’m like you. I’m beside 
myself. I’ll certainly do my job and raise the issues and 
make sure that people know about it. I share your 
concern. Just this morning I asked the committee if they 
wouldn’t recommend to the government that we withdraw 
this bill. Everybody who’s come before us today, except 
for a couple, has suggested, and very eloquently and 
logically, why the bill isn’t going to be helpful to 
Ontario. 

I’m suggesting that we withdraw it and get on with 
creating the 750,000 jobs you promised in the election 
campaign. That would be much better. That would create 
a better climate, would help people and go a long ways 
to making Ontario a place that’s decent and affordable, 
and we could pay down the debt and do all kinds of good 
things. What else can we do? 

Mr Matthews: That’s absolutely what ought to be 
done with this bill. You ask what else we can do. The 
question came up earlier, what about the huge public 
debt? I make a comment in this brief that these kinds of 
restraint policies go back 21 years now. This idea of belt- 
tightening started in 1975 and has continued virtually 
unabated. The attack on working conditions, wages — 
you name it — interest rates, all those things, restraint 
economic policies, have been followed year after year 
after year for 21 years. 

1610 

In 1975 we had no public debt. After 21 years of these 
kinds of policies that you want to continue to pursue, 
we’ve got a massive public debt and it came about 
because — it would take a lot longer to discuss it — 

Interjection. 

Mr Matthews: That’s absolutely false. The most right- 
wing government I’ve ever seen except the last NDP 
government, quite frankly. 

Mr Ron Johnson: Thank you for your presentation. I 
guess I’m one of those you called a Harris government 
bushwhacker. I’m a bushwacker with a question, though. 
You started your presentation talking about your union’s 
stance against the free trade agreement and you say in 
here you argued that it would inevitably result in fewer 
jobs and have a negative impact on those in Canada. 
Your argument at the time, and I happen to remember it 
very clearly, was that the cheaper labour force down 
there and free trade would open up the floodgates for 
jobs moving south. Yet not half an hour ago we had a Ms 
Judith Mongrain, also with your union, a president of one 
of your locals, saying very clearly — and speaking on 
behalf of the local, I might add — that she would like to 
see an increased minimum wage, which by your union’s 
own definition would create even more of a disparity and 
drive even more jobs south. 

I guess I’ve got to ask you, you can’t have it both 
ways; which way are you going to have it? Were you 
telling us what you thought back in 1987-88 or are you 
telling us what you think now? 

Mr Matthews: I think you weren’t listening to Ms 
Mongrain’s answer. She made the point that predominant- 
ly the jobs that are paying minimum wage are jobs at 
McDonald’s or Burger King or throughout the service 
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sector. Those jobs aren’t going anywhere if we raise the 
minimum wage. Those jobs are going to stay right here. 

Mr Ron Johnson: Or they’!l disappear entirely. 

Mr Matthews: I don’t think McDonald’s is going 
anywhere, with all due respect. 

Mr Ron Johnson: Can I ask you, though, which is it 
going to be? 

Mr Matthews: The kinds of jobs that you want to 
keep here, though, are in the manufacturing sector, those 
types of jobs, and those are the jobs we’re losing. Those 
aren’t minimum-wage jobs. ) 

Mr Ron Johnson: What should it be? 

Mr Matthews: You have to maintain some control 
over the economy. You can’t throw it open to the market 
forces. That’s exactly what free trade does. It says, “The 
market is the answer to all of our prayers.” That’s what 
got us into the Depression of the 1930s and that, as sure 
as I’m sitting here, is going to get us into the depression 
of the late 1990s and the next millennium. 

Mr Ron Johnson: That’s socialism. So what should it 
be? What should the minimum — 

Mr Matthews: It isn’t socialism; it’s a mixture — 

The Chair: Thank you very much for taking the time 
to appear before us this afternoon. 


CANADIAN EMPLOYMENT AND IMMIGRATION 
UNION, PSAC LOCAL 623 


The Chair: That leads us to the Canadian Employment 
and Immigration Union, PSAC Local 623. Good after- 
noon to you both. We have 15 minutes for you to 
allocate as you see fit between presentation or questions 
and answers. Welcome to the committee. 

Ms Sarah Williamson: Good afternoon, members of 
the panel and fellow citizens of Thunder Bay, mainly 
brothers and sisters of unions. My name is Sarah 
Williamson. I am a federal worker and I am here to speak 
on behalf of my union, Local 623 of the Canada Employ- 
ment and Immigration Union, which is a component of 
the Public Service Alliance of Canada, which is common- 
ly called PSAC. 

You may wonder why we as federal workers should 
care about the dilution of the Employment Standards Act. 
It will affect us. Many of us are going to have to follow 
our jobs because they’re being transferred to the province 
or to private sector. Some of our jobs are simply being 
surplussed. As a result, many members have to find new 
jobs outside the federal service. 

But it’s not only for our own working conditions that 
we’re concerned. Our members who work in employment 
services at the human resource centre hear from vulner- 
able clients about the kinds of hours and other conditions 
that some of the bad bosses demand of them. 

Our children and our friends’ children are entering the 
workforce, many starting at low-paid jobs. We want our 
children to have a future. We want a province that cares 
under what conditions goods and services are provided. 
The present employment standards legislation is a 
cornerstone that must not be eroded. Employers and 
workers who have decent working agreements may have 
begun to assume that no employer mistreats workers, so 
I’ve asked a young man, Noah Jackson, to be part of our 


presentation so he can tell you directly what is happening 
in the job world for youth and where he sees employment 
standards coming into play. 

Mr Noah Jackson: Good afternoon. I’d like to thank 
everybody for giving me an opportunity to speak. I’m 
very nervous, so please bear with me. I’m not a very 
good public speaker, but I’m here to try to do what I can 
to help you guys make your decision. I’ve written a 
speech. I didn’t realize that I was supposed to provide it 
for everybody so, once again, if you have any questions 
at the end of it all, there’s going to be a period in which 
you can ask me to go back and restate anything that | 
might have already mentioned. 

The goal of labour laws is to equalize the bargaining 
power between employers and employees. These laws 
have been instituted in an effort to reduce the rift 
between these two groups and protect both parties from 
unfair persecution. I’m not specifically on the side of 
employers or employees. I’m an employer myself and I 
understand that everybody has rights and all these rights 
must be protected. That’s why I think these proposed 
changes are going to definitely swing things in unbal- 
anced favour towards the employer. It just provides for 
exploitation. 

In an ideal society, these laws would be unnecessary of 
course. If this were Utopia, everybody’s moral infrastruc- 
ture would just not allow these types of unfair occur- 
rences to happen. Unfortunately, as luck would have it, 
our efforts in constructing this infallible society have 
been in vain. That is why the government, you individ- 
uals who I’ve elected and my tax dollars help to pay — it 
is your responsibility to address the issues that I’d like to 
bring up here. 

The government has a responsibility to protect its 
citizens. Labour laws were constructed to operate as a 
workforce regulator, balancing the need to protect the 
employee and the necessity of holding the employer 
responsible for his or her actions. Historically, Canada’s 
present labour laws have presented perhaps the most 
equitable national workplace in the world. This is not a 
statistic to be taken lightly. Besides the economic benefits 
of protecting the employee from exploitation, Canadians 
feel safe in their work environment knowing that their 
government will shield them from being treated in a 
discriminatory fashion. This feeling of safety contributes 
to the overall morale of our country’s workers, and that 
high level of morality leads to employee productivity. No 
employer in the world wants to see his employee operate 
unproductively. That’s why we pay them to be there. So 
I think the reduction and allowing bad employers to 
exploit their employees is only going to come back and 
bite them in the butt. But they can learn that the hard 
way, right? 

The delicate balance of employee responsibility and 
employer accountability should be preserved in the best 
interests of all Canadians; however, my opinions on this 
matter were not founded solely on my philosophical 
principles but on real-life experiences, both personal and 
within my group of peers. I have collected and prepared 
examples of a number of specific incidents in order to 
help illustrate my point. I feel optimistic that my accounts 
of these occurrences will help to convey the need for 
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legislative reform, but not in the direction that these 
proposals indicate. 

My first example will be personal. When I was 18, I 
was employed by a large chain of convenience stores. I 
did everything within my capabilities to perform the best 
job possible, because I’ve always liked hard work. As a 
part-time employee and the person with the least experi- 
ence, I accepted having all the bad shifts and stuff like 
that, having to end up working nights. Unfortunately, a 
lot of the shifts I received conflicted with my school 
schedule. I frequently indicated to my supervisors that I 
was unable to work during these time slots. 

However, with each new schedule, I discovered that 
my efforts to alert my supervisors of this conflict of 
obligations was met with little regard. I was consistently 
scheduled to work during hours when I was unavailable 
due to my school schedule. With great difficulty I 


‘managed to balance both affairs and structure my time so 


that I could fulfil both my educational and professional 
requirements. But I didn’t have to do that for very long. 


‘After three months, at the regularly scheduled evaluation 
date, I was dismissed for failing to meet the requirements 
of the position. Not only I was shocked at this develop- 


ment but also my co-workers, who felt that my perform- 
ance was very estimable. 
I reluctantly accepted my fate and began to search for 


a new job. After four days I received a phone call from 


an employee from another branch who had also been 


fired from her position. She informed me that 11 
employees throughout the region, Thunder Bay, had been 


relieved and that their dismissal stemmed from inventory 
shortages as opposed to lack of performance. Historically, 
there had been a very serious problem. Because it was 


such a large corporation, all the inventory was computer- 


managed and there was consistently a deficit. Nobody 


knew where any of this inventory was going. 


These shortages were somewhere in the range of 


$10,000 per month, and of course that is beyond what 
any employee, I believe, can steal, even if he’s one of the 


best, especially in a 7 Eleven. It was apparent that these 


_ shortages had arisen from a problem other than employee 
theft. However, the corporation required a group of 
' scapegoats, and I was chosen because I was a relatively 
‘new addition to the company. Many of the other 


employees filed grievances against the corporation. In a 


_ great number of instances, the employee prevailed, thanks 
' to the assistance of the government. Thank you. I chose 


not to pursue the case solely because I had already found 


‘amore profitable position. 
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Some months later the same corporation fired an 
employee at another branch for having been the clerk on 


during two separate robberies. In both instances, the 


guilty persons were caught and there was never a link 


established between the individual and the people who 
_ committed the robbery. However, once again, they didn’t 
_ see it that way, and they chose to release him. 


If, even with the present penalties being enforced by 


. the government, it can’t stop employers from exploiting 


- employees, I don’t understand how declawing the act is 


going to help anybody. 
Another example of the lack of government control 


_ over these types of occurrences can be exemplified in an 


incident involving an associate of mine. She was 
employed by a chain of female clothing stores. During 
the four months that she was employed there, she per- 
formed very admirably. She won a great number of sales 
awards and received commissions and bonuses at a rate 
higher than anyone else in the store. 

Due to an outstanding physical ailment of which the 
employer was aware when she was hired, she was 
scheduled for surgery to repair her dislocated shoulder. 
She notified the company three months in advance of her 
operation and explained that she would be unable to 
perform her job for three months during the rehabilitation 
process. Her supervisors indicated that they understood 
the need for her surgery and said that once her rehabilita- 
tion was complete, they would again solicit her services. 

However, after two and a half months she completed 
recovery ahead of time and informed her supervisor that 
she would like to come back to work. She never again 
received a shift. After two months of being put off and 
her request to come back being ignored, she submitted. 
She gave in. I advised her to contact her lawyer, and she 
indicated that she had already advised her employers she 
was going to pursue legal action and they laughed at her 
threats. They told her that if she pursued it, they would 
simply contrive a falsified conduct report and use it to 
dismiss her. Their threats daunted her, and she gave up 
trying to pursue the issue. They just simply weren't 
afraid. They didn’t care. 

If the government can’t enforce all these regulations, 
then it might as well declaw the act because it’s just 
going to save it a whole lot of money. If it doesn’t work 
now, why not just rip it all apart, save yourselves a few 
bucks? 

In an era when corporate downsizing is a daily prac- 
tice, employees need to be protected from exploitation. 
The proposed abridgements to the Employment Standards 
Act will serve as a tool by which employer accountability 
will be diminished, and thus it serves almost as an 
incentive package for employers to ignore the rights of 
their staff. Declawing the Employment Standards Act is 
comparable to trying to discipline a child without actually 
punishing him or a former criminal without imprisoning 
him. It’s an exercise in futility. 

The Chair: Thank you very much. That leaves us a 
minute and a half per caucus. This time the questioning 
will commence with the government. 

Mr O’ Toole: It’s a real pleasure to see a young person 
like you come forward and make a statement about how 
you see things evolving. I hope you’ve had an opportun- 
ity to hear or read some of the other presentations and 
see the balance, that really ultimately the current system, 
and I think you referenced it, isn’t working. 

Anyone that’s read it, and I think you’ ve cited a couple 
of examples — very sensitively, I might add — it isn’t 
working, we’re not collecting the money. Many of the 
standards aren’t properly enforced because they’re old, 
very hard to — would you support that there need to be 
sensitive changes to the Employment Standards Act; as 
young people looking forward to a future, that we have 
to make changes? There are home workers now. There 
are people working from their computers at home. The 
world of work is changing. In your world of work, there 
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are no more major corporations emerging. It’s going to 
be small business entrepreneurs like you. Don’t you think 
we need to look at this? 

Mr Jackson: Absolutely. I’m a big advocate for all 
types of legislative reforms, not solely in the employment 
and industry sections but also in a great number of areas. 
I think the most important thing to understand is that 
there needs to be a great deal of flexibility. The world is 
expanding so quickly and markets are popping up and 
going back under the surface so quickly that what we 
need to do is develop a flexible and radical approach in 
order to protect the youth of today. 

Mr O’Toole: I agree. If you look at some of the 
provisions in clause 3 — and there’s going to be a two- 
part series; I would encourage you to participate in that 
process. But the unions themselves in the particular 
workplaces are probably the most important people, and 
the workers they represent and the operators of the 
business. They may have to work at seasonable adjust- 
ments, they may have to work at demand levels in 
inventory adjustments, while at the same time looking at 
long-term security and stability. So it isn’t the same in 
Thunder Bay as it is in Toronto, as it is in Timmins, and 
what this act is trying to do is say, “All solutions in 
Toronto don’t apply in Thunder Bay and Timmins.” We 
need the flexibility, as you said, and that’s exactly what 
this bill is trying to do. 

Mr Jackson: I agree with half of that but not all of it. 
I believe that with the increases in technology in regard 
to communications and information, I don’t think there’s 
really any sector that can’t survive at any geographical 
point. I don’t believe there’s really a whole lot of differ- 
ence in the economic infrastructure. I think in certain 
situations like that, where it deals with natural resources, 
there might be predominantly a certain industry, and I 
won't ignore the fact that of course not every town is 
going to be a clone; some towns are going to do things 
their way. But I disagree with the fact that certain sectors 
should be more protected than others just because of their 
geographical location, because it’s really not difficult, no 
matter where you come from, to succeed in whatever 
industry you want to pursue. 

Mr Hoy: Thank you for your presentation. You 
discussed many of the things that students go through in 
their early employment years: part-time, shift work, late 
nights, some go late nights and then back early morning 
and don’t work through the middle part of the day, and 
of course many of them work for minimum wage. So 
you've touched on a number of things, and I appreciated 
hearing about your concerns and your experiences. 

If we are going to try to protect the vulnerable people 
of Ontario, and we should, the act would have to be, in 
my mind, designed to fit all of Ontario. I don’t think we 
can regionalize or even think of saying that someone in 
a certain location of Ontario is more or less vulnerable 
than someone else. So the act has got to be put in place. 
A protection side of the act has to fit all of Ontario. 

You’re a very articulate individual and you did well 
here today. We appreciate hearing from you. 

Mr Martin: As others have said, it’s good that you 
brought your partner with you here today to share with us 
some of what he’s experiencing and how it relates to 


your concern about your own future and the future for 
your children and the members of your organization and 
their children as they look ahead at, hopefully, the 
prospect of a job and taking care of themselves. Regard- 
less of who we are here, we want a better economy, and 
we each take a different approach to that. 

Some of us believe that you develop an economy by a 
mix of private and public, government protecting and 
making sure that there are level playing fields and that 
there’s fairness in the system. Others will suggest, as I 
suggest this present government is proposing, we create 
a better economy by minimizing the number of regula- 
tions and getting rid of government, getting government 
out of the face of business and creating a freer market- 
place. 

I guess that’s the $1-million question: Is this going to 
work, or will this experiment that we’re going through 
now have us, five or 10 years down the road, shaking our 
heads saying, “Holy mackerel, what have we done?” 
That’s what I’m asking you now. What’s your sense of 
all that? 

Mr Jackson: I don’t believe that these changes in 
legislation will benefit anybody in the long run. In the 
short term, perhaps an employer will benefit because he’ll 
be given a greater opportunity to exploit his employees. 
But, unfortunately, for every action there is an opposite 
and equal reaction, and there is going to be a backlash. 

Of course, like I said, I do believe in these legislative 
reforms. Unfortunately, I just think they’re moving in the 
wrong direction. If employers nmght now ignore the 
penalties that are presently in effect, I don’t understand 
how these proposed changes are going to benefit anybody 
but the people who already exploit the community. 

The Chair: Thank you both for taking the time to 
make a presentation before us here today. We appreciate 
it. 

1630 


ONTARIO PUBLIC SCHOOL TEACHERS’ 
FEDERATION, THUNDER BAY DISTRICT 


The Chair: That takes us to our last group of the 
afternoon, the Ontario Public School Teachers’ Feder- 
ation, Thunder Bay district. Good afternoon, Mr Green. 

Mr Jim Green: I’m Jim Green, district president of 
the Ontario Public School Teachers’ Federation, and ’'m 
here to tell you this legislation is a crock. I am so 
distressed, so angry, so upset that I’m going to have to 
constrain myself by reading rather than telling it as it is. 

The introduction of this bill as housekeeping amend- 
ments to make the Ontario legislation similar to other 
provinces is misleading. This bill is another in a series of 
anti-worker, pro-employer actions of this government. 
This legislation will adversely affect all three groups of 
workers: unionized, non-unionized and those in the 
process of unionizing. The government missed no 
workers. 

Ontario is rapidly degenerating, and I use that word 
advisedly, into a place where the government will help 
the rich control more and more of the wealth of the 
province, while at the same time sentencing the workers 
of Ontario to exploitation, degradation and poverty. This 
bill will fundamentally alter the entire concept of mini- 
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mum wage and employment standards. The bill also 
proposes radical changes to the way workers’ rights will 
be enforced in Ontario. The changes will clearly benefit 
employers and reduce or eliminate an employee’s ability 
to require just treatment from his or her employer. 

An employee without the benefit of a union will, in 
most cases, be unable to secure reasonable redress from 
a transgressing employer. Many employers will treat their 
employees in a fair and humane fashion, regardless of the 
economics of the times or the presence or absence of 
legislation. Legislation was never required to control 
these employers. However, at a time when jobs are few 
and the unemployed are many, this bill will make it 
tempting for unscrupulous employers to cheat their 
employees and difficult or impossible for employees to 
obtain justice. 

The legislation will affect unionized labour, in that 
protections that were provisions of the law for decades in 
Ontario and so were never written into collective agree- 
‘ments, will be gone. The unions will thus be unable to 
defend their members from many inequities imposed by 


their employers. 


This legislation will weigh the scales of justice so hard 


in favour of employers that the individual employee will 
have no chance of budging them in the direction of fair 
treatment. Even smaller unions will rapidly exhaust their 


funds trying to balance these scales weighted so heavily 


against their members. 


i 


The current provisions of the act do not provide an 


Ontario worker with even the basics for a decent living. 


The act, however, does provide protection from exploitive 


| 


employers who would deprive workers of their rightful 


public holidays and vacation pay, who would rob 


employees of their rightful overtime, and then fire them 
‘without severance pay if they dared to complain. The 


proposed changes will remove these protections by 
allowing employers to provide equivalent packages. 
Since the various provisions have the potential for 
vastly different values for every employee, the danger is 
that employers will value the provisions to be cut at the 


_ lowest value for any worker and the enhanced provisions 
_ at the maximum for any worker, thus resulting in signifi- 
cant losses for all employees. A non-union employee 
_ without a collective agreement will be greatly disadvan- 
taged in this dispute and few, if any, will be able to 
achieve equity because of their dependence on the 


employers’ largess for their livelihood, regardless of how 
meagre it may be. 
For any employee with a collective agreement, current 


legislated rights not ensconced in the collective agreement 


could be rescinded with the new act, and employees will, 


_in many circumstances, be met with an argument that the 


collective agreement provides greater benefits as a whole 


_and that as a result the minimum legislative protections 
' do not apply. 


The terminated employee could find that the employer 


_ claimed exemption from the severance provisions of the 


act because hard-won provisions for holiday and vacation 


_ pay exceeded the minimum requirements of the act. The 
current high unemployment has created a significant 
_ inequality of power between employees and employers, 
_ including unionized workers, and therefore detrimental 


tradeoffs will be agreed to in many instances, or signifi- 
cant labour strife will result as employees try to bargain 
back the rights removed by the legislation. 

This legislation will allow an employer to carry the 
unacceptable tactics of the childhood playground bully 
forward into the workplace. With no help available from 
the law and little chance of unionizing, small service and 
retail establishments will become employment ghettoes. 
Larger non-union employers in these same sectors will be 
able to arbitrarily change employee entitlements to 
maximize employer profits. 

It would appear possible for an employer whose 
employees were being organized, or who as a group were 
merely asking for improvements, to reduce the number of 
hours required to receive overtime pay in a week maybe 
to 36 hours, even though no one ever worked more than 
35, and then eliminate all severance provisions. This 
could allow the employer to discharge any employee 
involved in unionizing or even asking for a raise or other 
improvement, without the employer being required to pay 
any severance allowance. 

The reduced enforcement provision of the act would 
probably prevent the non-unionized employee from even 
seeking full redress or receiving employment insurance if 
the employer claimed just cause for the dismissal. In the 
above cases, non-unionized employees will be restricted 
to filing a case either for wrongful dismissal or for a 
failure to comply with minimum standards, but not both, 
even though they were shafted twice. Even if the 
employee wins a wrongful dismissal case, the wage order 
cannot exceed $10,000; or if the amount is less than an 
as-yet-unstated minimum, the employee could receive 
nothing. 

As an added bonus for an unscrupulous employer who 
provides a package that, when taken together, is less than 
the required minimum is the provision that restricts the 
employer’s liability to six months rather than the current 
two years. In other words, an employer can cheat his 
employees, risking only six months of ill-gotten gains, a 
definite incentive for exploitive employers, especially 
those whose employees have little fluency with the 
language or who are not well acquainted with their rights, 
albeit greatly diminished, under this legislation. 

Another devastating possibility is that an employer 
could withhold the minimum amount, not yet stated of 
course, under the legislation from each employee every 
six months and be subject to no administrative action, a 
veritable bonanza for the unscrupulous employer. 

The enforcement provisions of the proposed changes to 
the act will adversely affect unions and their members. 
Currently all employees in Ontario may receive assistance 
in investigating and prosecuting a claim from an employ- 
ment standards officer. These officers have extensive 
powers to inexpensively pursue a claim and issue 
remedial orders. The proposals under consideration will 
basically eliminate this right for union members. 

This will effectively transfer the cost of pursuing 
employee rights from the government, where it rightfully 
belongs, to the employee, through his or her union dues. 
Since the union will not have the investigative powers of 
the employment standards officer, union members will in 
many cases not receive fair treatment, and where they do, 
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it will only be after a lengthy and costly intervention by 
the union. 

The amendments, if passed, could cause unions to be 
responsible for pursuing employment standards claims as 
part of their duty for fair representation. Unions could be 
required to defend their actions in Employment Standards 
Act cases, even though the union personnel do not have 
the knowledge or the training to deal with such issues. 
Since employees are bound by the decisions of the union 
in these cases, employers could require unions to abandon 
outstanding claims for violations of the act as part of a 
new collective agreement. This would appear to force 
unions to spend significant sums to train personnel to 
deal with this legislation, be forced to abandon claims by 
unscrupulous employers and still be liable for the 
employee’s entitlements. In other words, the union could 
end up paying what the employer should have, another 
bonanza for the unscrupulous employer. 

1640 

The final irony of the act is the government opting out 
of collecting. The act provides that the employment 
standards director can authorize a private collector to 
pursue a claim for a worker and then the director will 
apportion the amount collected among collector, govern- 
ment and the residual to the employee. In other words, 
workers who have been grievously treated by employers 
and who are in desperate need of funds to survive could 
have their rightful claim — it could be $20,000 or 
$30,000 — first restricted to $10,000 and then have that 
reduced by a collection fee and a government administra- 
tivewied: 

This provision will undoubtedly lead to employees 
getting considerably smaller settlements. Collectors will 
be inclined to recommend settling for less than the full 
amount to expedite settlements. After all, they’re just in 
the money-making business, not in dealing with employee 
problems. The collector will still be paid, and the unscru- 
pulous employer will get off more cheaply — not much 
of a disincentive to the employer and certainly not fair 
treatment to the employee. 

I ask, as I’ve heard from the other side of the table 
over to my right, that you strike down this legislation and 
restore a semblance of balance to the employer-employee 
relations in Ontario. Thank you. 

The Chair: That leaves us just one minute per caucus 
for questioning, this time commencing with the official 
Opposition. 

Mr Hoy: Thank you for being here this afternoon. I 
enjoyed hearing your comments. You opened by talking 
about unionized employees, unorganized employees, and 
then you talked about those who will be making decisions 
because of this bill, whether they want to be unionized or 
remain unorganized. That’s an added feature to the 
decision of whether you want to be organized or not, that 
an employment standards bill would have cause to make 
up your mind whether you want to be organized or not, 
and it’s outside of what probably most people would be 
considering when they decide upon unionization or not. 

In regard to the $10,000 limit you mentioned in your 
brief, the government has stated that 96% of claims are 
under $10,000. The other suggestion was that it was 
executive types or those with high incomes who generally 


are claiming over $10,000. But I also want to let you 
know that we’ve had significant numbers of presentations 
that suggest that those people who are making smaller 
amounts of money, minimum wage or somewhat above 
that, are in that 4% of claims area too, and that’s some- 
thing we’re going to have consider when the government 
proposes this limiting at both ends, minimums and 
maximums. When you start drawing lines, it causes great 
problems, and I appreciate your concerns this afternoon. 

Mr Green: Thank you, and it’s only fair to say that it 
doesn’t matter how much you make; you should be 
treated fairly. 

Mr Martin: I want to thank you as well for coming 
before us today, for taking time out of what I’m sure is 
a very busy schedule, given that you’re working on 
another front under attack by this government, the whole 
question of the quality of education in the province and 
what has been contributed there and some of what is 
being taken away. It’s good that you’ve come today to 
share with us your thoughts on this very important piece 
of legislation, which I think is part of a larger affront to 
poor people, vulnerable people, working people across 
this province, unionized and non-unionized. 

I think you make some really important points, not the 
least of which is that this piece of legislation is in the 
interests of what’s often referred to as the bad boss. We 
have good employers out there across this province in 
every community who know that it’s in their best inter- 
ests to treat their employees well, to make sure they’re 
safe and healthy, that they come to work happy every day 
and that they have some sense of stability re their job 
situation. Those kinds of employers are not the people 
clamouring for this kind of change. It’s the employer who 
is looking for a little edge, looking for a way to shortcut 
a corner or whatever, who’s being served here, so I think 
it’s good that you’ve come and shared that with us today. 

You referenced a few minutes ago that you think the 
government should just withdraw this bill and get on with 
the business of stimulating the economy, “creating the 
750,000 jobs that you suggested you would create during 
the election,” which would go a long way to solving a 
whole lot of the problems that we’re confronting right 
now. Is there anything else that you’d like to add re 
advice to these guys? Because you’ re the last one they’re 
going to hear today. 

Mr Green: I reiterate, we’re looking at the playground 
bully. Unfortunately, the playground bully we’re dealing 
with right now is the government. 

Mr Baird: Thank you very much for your presenta- 
tion. I think there is certainly room for reasonable people 
to disagree on public policy issues. Our different parties 
from time to time disagree with different legislation and 
I think that’s an important part of our democracy, but | 
think it’s important we debate things on the facts. A good 
number of things you’ve said just simply aren’t in the 
bill, and it causes me great concern. 

You mentioned as an example specifically relating to 
this bill that an employee discharged for trying to start a 
union would get no termination pay under this bill. Let 
me tell you, there’s absolutely nothing in this bill that 
affects that whatsoever. In our Bill 7, one of the first 
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laws this government passed, we made as the only single 
exception during a unionizing drive that where there’s no 
vote, if an employee is fired, if there is retribution by the 
employer, he can go right to the Ontario Labour Rela- 
tions Board and they’!I grant certification without a vote, 
because we treat that issue simply that seriously. I don’t 
know where you find that in the bill. It’s amazing to me. 

The second issue is with respect to the apportionment 
of the fees. The employer will pay the administration 
costs associated with collecting an order. The fee from 
the collection agent is added directly to the order to pay, 


so if you’re ordered to pay $100 and the fee is 20%, you 
owe $120 now and 100% of the apportionment would go 
to the worker. That’s very important to get on the record. 
I could go on, but I guess my time is up. 

The Chair: Thank you, Mr Green, for appearing 
before us here this afternoon. We appreciate it. That 
concludes our hearing here in Thunder Bay. Thanks to all 
who presented and thanks to all who came to witness. 
This committee stands recessed until 9:30 tomorrow 
morning in Sault Ste Marie. 

The committee adjourned at 1647. 
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EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L: AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
Employment Standards Act / Projet de loi 49, Loi visant 
a améliorer la Loi sur les normes d’emploi. 


SAULT STE MARIE CHAMBER OF COMMERCE 


The Chair (Mr Steve Gilchrist): Good morning. I call 
the meeting to order on this, our seventh day of hearings 
on Bill 49, An Act to improve the Employment Standards 

Act. On behalf of the committee, we’re certainly pleased 
to be here in Sault Ste Marie today, our second stop in 
the north. 

Our first group up this morning is the Sault Ste Marie 
Chamber of Commerce. Good morning, gentlemen. Just 
as a reminder, we have 30 minutes for you to divide as 
you see fit between presentation time or questions and 
answers. I wonder if you’d be kind enough to introduce 
yourselves for the Hansard reporter, please. 

' Mr Gene Nori: Mr Chairman, honourable members, 
-welcome to Sault Ste Marie on behalf of the chamber, 
‘who are present here today. We welcome you to the 
Naturally Gifted City of the North and hope your stay 
will be a pleasant one. 

My name is Gene Nori. I’m the general manager of the 
chamber of commerce. I’d like to introduce to you Mr 
| Jody Curran, who’s the president of the chamber, and Mr 
Gord Acton, who is a director of the chamber. Unfortu- 
‘nately, John Reynolds, who is on the itinerary, is unable 
to make it because he was called out of town. 

I would like to call on Mr Curran to start us off. 

Mr Jody Curran: My name is Jody Curran. I’m 
‘president of the chamber of commerce. Mr Chairman, 
honourable members, the Sault Ste Marie Chamber of 
‘Commerce is a business organization representing 
approximately 700 employers in and around Sault Ste 
Marie. The members of the chamber represent small, 
medium and large enterprises employing unionized and 
non-unionized workers. 

The Sault Ste Marie Chamber of Commerce welcomes 
‘this opportunity to address the standing committee 
‘tegarding Bill 49, which proposes changes to the employ- 
‘ment standards legislation. I’d like to turn the rest of the 
‘presentation over to Gord Acton, one of our directors. 

Mr Gord Acton: Thank you, and good morning. The 
Sault Ste Marie chamber, first of all, believes this is a 


beneficial reform of the act. The act has somewhat aged. 
It’s been developed in a piecemeal fashion. There have 
been many exemptions, many amendments to the bill 
such that it is not very user-friendly, and we think a 
wholesale amendment to the bill is needed and is wel- 
comed. We’re happy to see these committee hearings take 
place; we’re happy to be able to present our views and 
we support the efforts in terms of a wholesale revision. 

Second, we think one of the aims, in trying to take the 
dispute mechanism out of public hands and more to the 
parties’ hands, is a worthwhile endeavour and we support 
that. We think there are well-trained contract administra- 
tors, employee representatives, business administrators 
who are better able to solve many of these disputes than 
having standards officers involved, and they can do it 
quicker and cheaper. 

The goals of Bill 49, namely, to enable the Ministry of 
Labour to administer the act in a more efficient manner, 
to promote self-reliance and flexibilities among the 
workplace parties and to simplify and improve the act’s 
language therefore are supported by the chamber, and we 
believe they can be accomplished in this two-step reform. 

However, the chamber also believes and supports the 
continuing protection of minimum employment standards 
for workers, and we hope you receive this brief in the 
manner in which it is delivered. We do not think it’s a 
radical support of this bill. We think it’s balanced and we 
think it’s a thoughtful approach to it. We’re not simply 
saying everything that is being proposed is perfect, but 
we are saying that we’re supporting the aims and the 
general thrust, with some things for your consideration. 

In terms of minimum employment standards, section 
12 of the bill enhances the current minimum standards by 
allowing for the accrual of rights during pregnancy or 
parental leave. This ultimately will mean a higher cost to 
employers, as all rights in employment contracts that are 
service-driven will continue to accrue during such leave. 
That being so, we support it. We believe our members 
will support it and will adopt it and follow it. 

Similarly, the amendments proposed in respect of 
vacations will mean that employers who have dealt with 
this benefit by way of pay in lieu will now have to pay 
and schedule the vacation time, or provide vacation time 
with pay. This will have a direct impact on those 
employers hiring casual employees, as the proposed 
amendments enhance the vacation benefit. Similarly, we 
support it. There are some employers in the workplace 
who currently offer this, but not everyone does. Not all 
employees have this benefit. 

The duplicate routes of proceeding, limitations, and 
appeal periods, we have looked at. The chamber of 
commerce supports the provisions of Bill 49 which will 
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prohibit an employee from commencing a wrongful 
dismissal action in court if he or she files a complaint 
claiming termination or severance pay under the act. 
Similarly, where the employee files a complaint under the 
act for wages owing, breach of the building services 
sector provisions or the benefit provisions of the act, then 
a civil action by the same employee seeking remedy for 
the same complaint is prohibited. The vice versa is true. 
We believe there have been duplicitous, costly and 
expensive proceedings and you get into almost a legal 
blackmail situation in some situations, which should be 
eliminated or reduced by these provisions. The amend- 
ments would require an employee to choose whether to 
pursue the matter through the court system or through the 
act, which will bring an efficiency in time and expense to 
the resolution of disputes. 

We also believe that limiting the entitlement to recover 
money under the act to six months instead of the current 
two years ensures that the complaints are made in a 
timely manner by employees so that the evidence is not 
lost due to the passage of time or, if the complaint is 
pursuant to the act, allow the matter to be investigated 
while all the evidence is still fresh. A quicker investiga- 
tion and assessment of complaints or actions will usually 
mean a more rapid settlement of issues, which generally 
benefits the working environment and provides for a 
much happier and dispute-free workplace. 

The proposed change to increase the time limit to 
appeal the employment standards officers’ orders from 15 
to 40 days also shall allow both parties to negotiate a 
settlement in lieu of an appeal or more fully consider the 
merits of filing an appeal. Alternatively, that 45-day limit 
will allow the necessary payment of the amount ordered, 
including administration costs, to the director in order to 
apply for the appeal. This particularly is applicable to our 
smaller member employers, where the current 15-day 
period in which to make payment causes a hardship. 

The chamber believes there are other issues that you 
may wish to consider and that we would encourage you 
to consider in the current amendments. Arbitrators, under 
Bill 49, are given the power to make the same types of 
order that an employment standards officer is able to 
make. Therefore, should there not be an enhancement of 
the guarantee of qualifications of arbitrators and a 
clarification of the arbitrator’s powers? Employment 
standards officers, as you know, have the power to 
investigate complaints, require production of documents 
for inspection and to make inquiries of any person 
relevant to the investigation. If an arbitrator now has 
these powers, he will have the power to act not only as 
an investigator, but also then as an independent judge. 
That is a trend which is much different than our usual 
adversarial traditions. It is more in line with some of the 
civil law courts that we see in countries like France, and 
arbitrators to date have not really been trained to conduct 
an investigative process. They are trained as independent 
judges, or hopefully trained as independent judges. 

0940 

The chamber recommends that the grievance procedure 
ought to take the place of the investigative role which 
possibly the arbitrator now has under the amendments in 
order that the arbitrator hears the case in an unbiased 


manner. To do otherwise would mean that he would 
investigate, possibly form an opinion and then sit as a 
judge with a particular bias. Our history has been that the 
judge comes to the table, comes to hear the disputes as 
presented by the parties, in an unbiased way. 

Further, arbitrators are being asked to interpret legisla- 
tion, and the parties should be assured that those arbitra- 
tors on the panel are qualified for such a task. This 
reduces arbitrator shopping, which is an ongoing and 
well-known process, and will enhance a quicker settle- 
ment and a quick selection of an arbitrator to hear the 
case. 

The new powers proposed to be granted to arbitrators 
also well relate to the ability of an arbitrator to make 
related employer declarations. However, the provisions o! 
the act with respect to “related employer” are unclear anc 
need amendment. It’s suggested that these provisions 
should not be enforceable by an arbitrator until suck 
provisions are clarified, because to do otherwise woulc 
unnecessarily complicate and lengthen the hearings 
process. 

In an appeal or review of an arbitration decision, 1 
should be clarified whether the arbitrator’s order can be 
appealed to an adjudicator or a referee, given that ar 
arbitrator can make any order which an employmen 
standards officer can make and such an officer’s order i: 
appealable to an adjudicator or referee. 

Second, with respect to time lines, all collective 
agreements currently have time lines in which grievance: 
must be filed and processed, and these time lines are it 
most cases different from the act or the proposed act. 

The chamber believes that the collective agreemen 
time lines which are negotiated freely by the partie 
should prevail, in particular as grievances may be filec 
which allege both violations of the act and violations 0 
the collective agreement. In such a case, consistent tim 
limits would be imperative or, as the chamber woul 
propose, the time lines provided for in the collectiv 
agreement would prevail. 

Third, is the arbitrator’s ability to award damage 
restricted by the six-month recovery limit? We believ 
it’s not clear in the proposed amendments whether this i 
the case. The chamber believes that the remedial jurisdic 
tion of the arbitrators should also be restricted in order t 
provide equal rights to all employees. 

Fourth, is the expedited arbitration pursuant to th 
Labour Relations Act available for grievances seeking t 
enforce the Employment Standards Act? Again, w 
believe the proposed amendments need to be clarified. 

Fifth, should not the minimum severance pay provi 
sions of the act fall in line with the generally accepte: 
awards made by the common law courts, and should ther 
not be a single route of complaint regarding severance 
Currently, if you read the Employment Standards Aci 
you see minimum severance requirements. If someon 
goes to the common law courts, they are usually awarde 
minimum severance much greater than the Employmer 
Standards Act. 

The Employment Standards Act therefore, in mo: 
cases with respect to minimum severance, really is of n 
use, and we suggest to the committee that it be cor 
sidered that the time lines for minimum severance com 
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into line with the common law courts, and second, that 
similar to the other amendments which are being pro- 
posed, only one route of complaint with respect to 
severance be allowed and the employee be allowed to 
choose which method he wishes, whether it be through 
the officer or arbitrator or, alternatively, through the 
common law courts. This again would provide an effi- 
ciency to the system and would provide an assurance that 
there is a true minimum standard and what the minimum 
standard is. 

Sixth, it has been indicated by news releases that the 
amendments of Bill 49 allowing for a greater right or 
benefit assessment as a package have now been moved to 
the second phase of reform, and therefore we make no 
comments in respect of the proposed changes other than 
that the chamber strongly believes that allowing for a 
greater right or benefit as a package is a fundamentally 
important component of allowing the workplace parties 
the freedom to mutually agree to arrangements which, 
when viewed separately, would not be in compliance with 
the act. 

This is particularly true with respect to northern 
Ontario employers who may have remote site locations. 
For instance, the statutory holiday can be worked by the 
employee and it may be negotiated for greater time back 


_ In the community in which the employee lives as opposed 


to being taken as a day off in a remote site location 
where it really doesn’t mean the same to that 
employee — remote mines, tourist camps etc. 

In summary, the chamber supports the two-stage 
Employment Standards Act reform process and supports 


- Bill 49 as a step in that process and would urge consider- 
ation of the questions and issues we’ ve raised in order to 
_ Clarify certain provisions of the amendments and consider 


additional amendments to the act, either in this stage or 


| in stage 2. 


Thank you for the opportunity to present these sub- 


_ missions. We’re prepared to answer any questions that we 


can. 
The Chair: Thank you very much. That’s exactly 15 
minutes, which leaves us five minutes per caucus. As 


_ usual, we’ll start our questioning with the official opposi- 
- tion. 


Mr Dwight Duncan (Windsor-Walkerville): Good 
morning, and thank you for your presentation. Did I 
understand you correctly to say that you don’t believe 
these amendments reduce minimum standards? 

Mr Acton: What we say is that in some instances they 


' enhance minimum standards. For instance, in the parental 
| leave provisions of the act and in the maternity leave 
' provisions and also with respect to vacations, there is an 
' enhancement of the act. 


Mr Duncan: We understand that, but did I correctly 


understand you to say that you don’t believe the other 
| clauses reduce minimum standards? 


Mr Acton: What I said was we support minimum 


' Standards for workers. 


Mr Duncan: I don’t understand. You had indicated 


_ that you support the two-step process, and you just 


indicated to me that you support minimum standards and 
see enhancement to standards here, and then you indi- 


_ cated further on that you had problems. 


If you accept all those as being true — and we don’t 
agree with you; we believe there is a reduction in mini- 
mum standards — the difficulty I’m having is that that 
really means there’s only one substantive section of the 
bill, section 20, which deals with arbitrators, and you’ve 
got six recommendations with changes to that, and you 
Said you’re concerned about the piecemeal approach to 
the legislation in the past. Don’t you find that contradic- 
tory? 

Mr Acton: Not at all. The comment with respect to 
the piecemeal approach was that the bill has been 
amended in successive years without any government 
taking a wholesale look at the entire act. 

Mr Duncan: So do you think this is a wholesale look 
at the act? 

Mr Acton: I do, in a two-step process, yes. 

Mr Duncan: We don’t agree with you. We think there 
should be a complete review of the act. We think there 
are errors in the arbitrator section; we support your 
position there. The government already withdrew the only 
section of the bill that it said originally was a substantive 
section, and we think it also affects minimum standards 
in a negative way towards working people. Frankly, 
you’re right, there are three sections that do improve the 
standards, and I think there’s been universal agreement 
on them. 

The only thing that concerns me is, here we go again 
with another piecemeal amendment to the bill. You can’t 
argue that a two-page bill — your presentation is longer 
than the bill. It’s taken out the main clause on one hand 
and then, if we accept that what you say is true, the 
notion that there are no changes to the minimum stan- 
dards here, nothing but an enhancement —I would 
submit quite the contrary, that it is a piecemeal approach. 
We would have preferred an entire discussion paper first 
before these amendments were made and we would have 
preferred to see the whole package. 

We agree that there has to be a better way and a more 
efficient manner in which to administer the act and we’re 
prepared to work on those things, but I just had some 
concerns around your presentation where you indicated 
that you didn’t think there was anything substantive in it 
and then you were also concerned that we’re doing 
amendments in a piecemeal fashion. The major issues in 
the Employment Standards Act are hours of work, 
minimum wage, a whole range of things, and we don’t 
even touch them. I would have thought that you, like a 
number of other business organizations that have made 
representation, would have preferred to have seen a 
complete review of the statute. By your definition the 
only major section that’s left is the arbitrators section, 
and you’ve said that there are major flaws with that. 
0950 

I thank you for your presentation and just indicate that 
we would have preferred too to have had the full package 
and be able to discuss the act and have a discussion paper 
prior to doing yet another piecemeal amendment of the 
bill. 

Mr David Christopherson (Hamilton Centre): Thank 
you, gentlemen. Mr Acton, thank you for your presenta- 
tion. I note that the actual wording you use in your brief 
on page 2 is, “The chamber also believes and supports 
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the continuing protection of minimum employment 
standards for workers,” which leads me to believe that 
you’re in lockstep with the Minister of Labour, who says 
these are minor housekeeping and indeed don’t take away 
any minimum standards. You also mention that this 
was —I wrote it down — “a beneficial reform of the 
act.” Further, you said, “It is a protection of minimum 
standards.” 

We have some real difficulty with those statements, 
given that — and I don’t think you addressed it in there. 
If I’m wrong, I’d ask you to point it out to me, but I 
don’t believe you addressed the issue of the $10,000 cap 
that is now being placed on the amount of money a 
worker can claim for money they’re owed, and that there 
will also be a minimum threshold they have to cross 
before the Ministry of Labour will step in. We also don’t 
know what that minimum is going to be; the government 
won’t tell us. To my mind, that is taking away a right 
that a worker now has. 

I have posed this question to other chambers of 
commerce and they have said, “Well, there’s still remedy 
available through the courts.” But that requires that 
employee, who has done nothing wrong except work for 
someone who was unscrupulous enough to owe them 
money that they won’t pay back and therefore the worker 
had to claim for it, to hire a lawyer, and they likely will 
have to take time off work to pursue the matter through 
the courts. That means they’re out money. The way we 
decide winners and losers and whether you’re up or down 
on something is whether it cost you anything. I would 
submit, with great respect, that it’s difficult for anyone to 
accept your position that there’s no loss of minimum 
standards when indeed workers have lost nights in that 
area alone. 

I’1l move to the second area so you can comment on 
all of it: the fact that workers can no longer claim for 
money owed beyond six months. Currently, they can go 
back two years for money they’re owed. This law will 
limit that to six months. That is a minimum standard of 
protection that’s guaranteed in law that now exists that 
will be watered down and taken away from workers. I 
really would ask you to explain to me how you reconcile 
that denial of rights, that watering down and lowering of 
rights that workers will have under Bill 49, and your 
contention that minimum standards continue to be 
maintained. 

Mr Acton: The exact quote is that the chamber 
“supports the continuing protection of minimum employ- 
ment standards.’ The debate as to whether there is a real 
reduction or not will continue, and I’m sure you members 
will continue that debate. The chamber supports minimum 
standards. We believe that in the workplace they’re 
beneficial and they should be known and they should be 
clear. 

I will give you an answer which you’ve heard before 
and maybe don’t accept, but I’ll give it to you again: that 
indeed there is resort to the common law courts, which, 
as you say, will cost money; absolutely, it will cost 
money. There are no rights in this society that don’t cost 
somebody money: society in general, which we fund 
through taxation, and the government gets involved with 
officers who help to resolve that dispute; or hire lawyers 


and the lawyers charge a fee, and the losing party in our 
common law courts tends to pay all or a portion of the 
fees of the winning side. 

Yes, there are costs, but where costs — for instance, if 
someone is claiming an amount over $10,000, which is 
above the Small Claims Court limit of $6,000, there is an 
already established, well-known route for recovery. 

I can’t resolve the debate with respect to whether there 
is a reduction in minimum standards. We’ve heard much 
and read much about it. We support minimum standards. 
What those standards are certainly has to be decided. 
Statistically, there would seem to be some levels which 
are more appropriate for the government to be involved, 
for example, those where the monetary level is below 
$10,000, which is being proposed in Bill 49, as opposed 
to something which is a greater amount where there still 
is an avenue for pursuit and recovery, yes, at some cost, 
but those costs are recoverable. It then is up to the 
employee to take that route. 

There’s still no guarantee, as we’ ve seen in the papers 
and as reported. The employer, who may be unscrupu- 
lous, where people have worked for that employer for 
nine or 10 months and haven’t been paid, may be bank- 
rupt and ultimate recovery may be impossible. We still 
don’t have any debtors’ prison or we still haven't 
returned to debtors’ prison in this province or in Canada. 
Therefore, ultimate compensation is still not guaranteed, 
I don’t care who orders it — an employment standards 
officer, an arbitrator or a judge. 

Mr Christopherson: I’d very much like to pursue 
your response today, but time doesn’t allow. 

Mr John R. Baird (Nepean): Thank you very much 
for your presentation this morning. One of the things 
that’s come up around the province has been the issue of 
collections of employment standards orders. Obviously, 
we want to encourage workers to be aware of their rights 
and that where they’re not being respected they could 
make a complaint to the employment standards office, an 
investigation would ensue and then eventually an order 
would be issued. A period of time for an appeal would 
expire, and therefore the order would stand as is. 

What we’ve found over the last four or five years, or 
even under the last two or three governments, of all 
parties, is that only 25 cents on the dollar is being 
collected. Even after all the time and expense and all the 
huge emotional toll these very fundamental aspects have 
for workers themselves, we’re only collecting 25 cents on 
the dollar. 

One of the parts of the bill is designed to ensure that 
workers can get the money they have every right to 
expect. Right now, like I said, it’s only 25 cents on the 
dollar. There was a collections branch at the Ministry of 
Labour that was disbanded by the previous government 
in 1993; 10 employees were discharged. Actually, it went 
down to 15 or 20 cents for a while, but it’s stabilized at 
25 cents on the dollar. One of the proposals we've 
brought in with this bill is collection agents to go after 
what I call deadbeat employers, those people who aren't 
accepting their responsibilities under the act and are being 
negligent in terms of following through with paymenl 
they’ve been ordered to pay to the worker. 

Can you tell us, with respect to your members, what 
else you think could be done to ensure that these moneys 
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are collected? We’ve heard across the province groups 
saying, “Just put more teeth in it.” If there were any easy 
answer, I think it would be there. I know my colleagues 
in the opposition care deeply about this issue, and if there 
was an easy answer they would have gone out there to 
try to find it. What would your thoughts be, in terms of 
your members and your experience in the business 
community, to ensure that — albeit it’s a very small 
minority in the business community who aren’t accepting 
the act. 

One of the unions that came forward a few days ago 
not only pointed out, obviously, the human rights issues 
of the act but also pointed out that it’s not fair to busi- 
nesses; that if business A fully accepts its responsibilities 
under the act and is a good corporate citizen, pays its 
workers a fair wage and obeys the Employment Standards 
Act to a T, company B right next door could be flagrant- 

ly disregarding it, and company A would be at a competi- 
tive disadvantage. Do you have any thoughts on that? 

Mr Acton: There’s no guaranteed method of collec- 
tion, as I’ve said in answer to the last question. Certainly 

making the collection proceedings quicker and having a 
single route by which you can collect moneys, albeit if 
| it’s over $10,000 you have an alternative route, is the 
best method that we believe at this point in time will, to 
a greater degree, assure collection. The cruel reality is 
that there will still be people who will declare bankruptcy 
or leave the jurisdiction of this province — and it is 
‘provincial legislation — or will make themselves so 
difficult to collect from that it will be nigh on impossible 
to collect. 

1000 

I don’t have any recommendations which would be any 
better than I’ve seen to date. Insurance funds, bonding, 
all other forms of financial surety which might be posted 
to guarantee workers’ wages would simply be another 
cost to the marketplace which would translate into a 
higher cost of doing business. In particular, in a city like 
Sault Ste Marie where many of our members sell to 
Americans, in the United States that kind of legislation 
doesn’t exist and therefore there would be a competitive 
_ disadvantage because there would be an added cost. So 
I don’t have any wild or innovative answers for you, 
_ unfortunately. 

Mr Baird: One thing you brought up was with respect 
to bankruptcy. Obviously you can’t get blood out of a 
stone, but I know it’s a position that Minister Witmer has 
-taken to contact and be in touch with one of her col- 
leagues in the federal cabinet to try to seek changes to 
the Bankruptcy Act to give workers a greater priority 
than banks, for example. These are the people who 
earned that money and have every right to expect it. 

Mr Christopherson: Why did you cut the wage 
protection plan then? 

Mr Baird: If you think we can afford a Cadillac in 
today’s society, why did you cut the employment stan- 

‘dards collectors? Why did you fire 10 people? Why did 
you cut health and safety inspectors? 
_ Mr Christopherson: Come on, John, don’t blame the 
federal government. It’s your responsibility. 

Mr Baird: Why did you cut health and safety inspec- 
tors? 


Mr Christopherson: It’s your responsibility and you 
cut the wage protection plan. 

The Chair: Order. Thank you, gentlemen. I appreciate 
you taking the time to make a presentation before us here 
today. 


ALGOMA COMMUNITY LEGAL CLINIC 


The Chair: Committee members, there’s been a 
change in the agenda. Two groups changed positions and 
so the next group up will be the Algoma Community 
Legal Clinic. 

Good morning. We have 30 minutes. Feel free to 
divide that as you see fit between either presentation time 
or allowance for questions and answers. 

Ms Gayle Broad: First of all, I’d like to thank the 
committee for accommodating the change in schedule so 
that we can accommodate Mark’s work schedule today. 

My name is Gayle Broad and I’m a community legal 
worker with the Algoma Community Legal Clinic. With 
me today is Mark Klym, who’s been a client of our clinic 
and has graciously agreed to come before the committee 
today to talk briefly about his own personal experience to 
illustrate some of the concerns we have about the changes 
introduced under Bill 49. 

The Algoma Community Legal Clinic is one of 72 
legal clinics across the province of Ontario. We provide 
free legal advice and representation to individuals who 
are on a low or a limited income and who live within an 
area bordered on the west by the Algoma district and on 
the east by Iron Bridge, a small community located about 
an hour and a half’s drive east of Sault Ste Marie. Most 
of our clients come within the city, but we also serve a 
significant number of people who live in small and rural 
communities throughout the district. 

The Algoma Community Legal Clinic, as an incorpor- 
ated group, has endorsed the brief prepared by Professor 
Judy Fudge of the Osgoode Hall law school entitled The 
Real Story: An Analysis of the Impact of Bill 49, the 
Employment Standards Improvement Act, Upon Unorgan- 
ized Workers. 

Today what we plan on doing with the comments that 
Mark and I make is simply highlighting some of the areas 
of concern that Professor Fudge has raised that we feel 
are most pertinent to our clients. We recognize that this 
committee is hearing from a significant number of trade 
unionists today, and on other occasions as well, and we 
wish to go on the record as supporting their work and 
their concerns and issues as well. However, in our own 
work at the legal clinic it is the people who are not 
organized and who are not members of trade unions in 
the workplace whom we most commonly represent and 
whose needs we are most familiar with. Those are the 
people on behalf of whom we wish to present today. 

Professor Judy Fudge in her brief states that there are 
four basic problems with the Employment Standards Act 
as it is currently enacted. First of all, there’s nothing done 
to prevent violations of the act in the first place, to 
protect workers before the violations occur. Secondly, 
investigation of the violations of the act is quite time- 
consuming. Thirdly, there is too much room for pressure 
to be brought upon employees to have them compromise 
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their claims for wages owing and, fourthly, the collection 
of money owed by employers to employees is inadequate. 
Those are the four issues that we have particular concerns 
about. 

I would like to ask Mark now to tell you a little bit 
about his experience and also his eventual resolution of 
the problems he had with his employer. 

Mr Mark Klym: I never saw myself running into an 
employment standards problem or, as I now am, on social 
assistance. I came out of high school and went to work 
for Algoma Steel for seven years in a good, unionized 
environment, bringing in a healthy wage. Then, through 
no fault of my own, I got injured. My employer could not 
accommodate my injury, and as a result I ended up 
having to return to school, with the help of the Workers’ 
Compensation Board. Going to school, I threw myself 
into it wholeheartedly, leaving for school at 6 in the 
morning, returning home close to midnight every night, 
earning three bachelor of science degrees in four years. 

I came out of school into an environment where there 
simply wasn’t a market for my skills. As a result, I ended 
up taking employment in 1993 with a small firm here in 
town. I wasn’t making a great wage but made enough to 
keep the wolves off my back. I worked for them until 
August 1994. In that time, approximately October 1993, 
the firm began a slow movement to shift operations out 
of town, so by January 1994 I found myself commuting 
back and forth every week between the Sault and 
Sudbury, spending my weekdays in Sudbury, the week- 
ends at home with the family. I wasn’t making enough 
that I could afford to move my family down to Sudbury 
and the pressures began to mount to make just that move, 
to move my family to Sudbury. 

I couldn’t do it. Eventually the employer bought a 
house in Sudbury and put me in a spot where either I was 
going to have to begin paying room and board or find 
lodging in Sudbury or leave the firm. The choice I had to 
make was to leave the firm. 

When I informed the employer of my decision, he 
asked me when I was planning to make that effective and 
I we negotiated a one-week notice period, although two 
weeks is the standard under the Employment Standards 
Act. He accepted a one-week notice period. The next day 
he called me, didn’t even take the courtesy to talk to me 
face to face, left a message on my answering machine 
saying, “Don’t bother reporting to Sudbury next week; 
we’re going to cut the ties now.” 

When I contacted him, asking him about my severance 
pay, my vacation pay, he said: “There’s nothing owing 
you. You’ve taken it all through various days off and 
such during the time of employment.” Asked to substanti- 
ate those, he admitted that no, there wasn’t time taken off 
in lieu of pay, but he wasn’t going to pay me anyway. 

I contacted the employment standards office. It took 
me nine months to resolve this issue. The delay was 
primarily engendered by the employer’s refusal to make 
documents available — this is what I was told by the 
employment standards officer — by his constantly having 
an argument to support his position but never being able 
to substantiate by documentation and, finally, simply by 
his not making himself available to the officer to answer 
questions. 


1010 

The nine months that it took resulted in my having 
nine months’ interest on bills outstanding that I could 
have paid with that money, and when the money finally 
came in, it didn’t benefit me anyway because by that time 
I was on social assistance and it was all clawed back. 

Would I have been better off going to the courts? No. 
From personal experience, I know that the courts are just 
as slow. I would have had to hire a lawyer. I couldn’t do 
that. In the end, with an order from the court you’ ve still 
got the problem of collection. So I fail to see how any 
benefit is made by the changes proposed by this act. 

Ms Broad: I think Mark’s presentation highlights a 
number of the problems which do result in a need to 
improve the Employment Standards Act. We agree that 
the Employment Standards Act needs to be improved. 
Unfortunately, Bill 49 doesn’t seem to accomplish what 
we feel needs to be done. We believe there’s a need for 
minimum standards for all employees and we do not 
believe that it is beneficial to any group to have that as 
a negotiating item at a bargaining table for unionized 
employees. 

We also feel that we need to expedite the process. It 
should be speeded up. However, the reduction of time in 
which an employee can file a claim and the reduction of 
retroactivity to six months certainly does not penalize any 
employer; it only penalizes the employees. 

We feel that the need for access to justice will not be 
assisted by people being obligated to pursue civil court 
action or by the need to make a decision about either 
pursuing one avenue or another within a two-week time 
span. If you are not familiar with the current state of 
affairs of legal representation, in northern Ontario, first of 
all, it’s very difficult to find lawyers who represent 
employees, as opposed to management, in negotiations. 
That’s because business here is not that great for 
employees, because we do have a smaller population and 
a very dispersed population across the north, but also 
because the major employers are unionized in the north 
so those employees are represented by their bargaining 
agents. For the small individual employee in northem 
Ontario, it’s very difficult to access good legal advice 
regarding their rights, their opportunities and what 
benefits they are likely to obtain if they go through 2 
civil court action, so a two-week period penalizes the 
employee. 

The problem of making a choice and pursuing means 
for many people that they will drop their claims, and ] 
guess in that respect Bill 49 may in fact expedite quite ¢ 
few things. There may be a lot fewer claims going 
through because people will indeed drop their claims, no’ 
because the money is not owed to them and not becaus¢ 
they don’t have a good case, but simply because the) 
cannot access representation to pursue that. 

I think Mark’s situation also highlights the efforts anc 
the hardships that people on social assistance will go 
to find employment. I think it’s very relevant at this time 
in Ontario for this committee and for all members of the 
Legislature to pay attention to because there’s certainly 
strong movement out there that says people on socia 
assistance aren’t interested in working and that they mus 
be forced to do to work. In fact, people on social assist 
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ance, like Mark, frequently will spend weeks away from 
their family in order to obtain employment at a very 
minimum rate of pay, so that they feel that they are 
making a contribution to society and to their family and 
to their community. I’d just like to point that out to the 
committee. 

I think it also raises a very significant issue for social 
assistance recipients in that if they do not feel able, under 
these amendments proposed in Bill 49, to pursue the 
money owed to them through the courts, then does that 
mean they’re going to be denied social assistance because 
they’re not making reasonable efforts to pursue money 
owed to them, as is currently the obligation under the 
social assistance legislation? 

What happens to persons who don’t know about the 
new six-month statutory limit and therefore lose their 
right to pursue the money owed to them? Does that also 
mean that if they do not pursue it within the six-month 
limit, then they will have social assistance denied or 
benefits severed because they have not pursued that 
money owed to them? 

I think Bill 49 needs to be looked at again. We 
believe, as the chamber of commerce does, that the 
Employment Standards Act certainly needs to be 
improved in a holistic fashion, not in a piecemeal fashion. 
We encourage this committee to make recommendations 
that the improvements be ones that are carefully con- 
sidered, that are discussed carefully with employees and 


_ with people who, like Mark, have had the experience of 
_ using the system in place and can point out the benefits 
as well as the problems of the current employment 


standards. 
We’ve submitted a written brief and we would be 


_ happy to answer any questions you might have on that as 
_ well as on the comments we’ve made this morning. 


Mr Tony Martin (Sault Ste Marie): I think it’s 


- appropriate that we should have your presentation early 


on in the day so we can focus some attention on the fact 


_ that this piece of legislation will have probably a greater 
_ impact on non-unionized workforces out there, the small 
- Operations that have people working on minimum wage 
_ for the most part, with very little protection because there 
is no union. Somebody has to speak on their behalf to 
protect their rights, which all governments of various 
_ stripes contributed to building up over a long period of 


| 


time, and now we see an attempt to take away, diminish 
those rights. 

We know that in Ontario over a long period of time 
anything that organized labour has fought for re the 
workplace, sometimes at great personal expense, and 
ultimately, through efforts and with the support of 
political parties like our own, has enshrined in legislation 


_ things that accrue to everybody in workplaces, has in 


many ways — and you’ve described some of them very 


' clearly in your brief here today — gained some sense of 
Stability for the workplace and for workers and the 


economy out there that I think is going to be seriously 


_ damaged in a significant way if this bill is allowed to go 
_ through. 


You brought Mark today, and it’s always good that we 


hear stories, that we’re able to put a face to some of 
' what’s going to happen and what has happened and to 


exemplify the need for even stronger basic standards for 
people. 

How much of this work do you see or do as a legal 
clinic worker either directly or indirectly because of this, 
and what do you anticipate will be the fallout, given that 
we’re moving to the courts in a very significant way here 
and the cost will be prohibitive for most low-paid 
employees? Any idea, any thought, any work going on to 
try and determine that? 

Ms Broad: I can’t give you a precise figure. I know 
that in 1995 we handled 27 cases. Actually, we do not 
advertise employment standards as part of what we do as 
a clinic and we do very little of that work. Most of our 
work is direct referral to employment standards officers 
with sometimes coaching people in how to deal with 
employment standards or how to identify what their issue 
is. So that’s a very small percentage of the work that is 
certainly out there because, as I said, we don’t tend to do 
this work as a clinic. Because of the large area that we 
have to service, we have to make decisions around what 
we list as priorities. Social assistance, unemployment 
insurance, disability benefits and tenants’ rights tend to 
make up the largest proportion of our work. Human 
rights and employment standards we basically refer over 
to the government offices that have been, up until now, 
available to people. 
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Mr Martin: You have painted a pretty grim picture. 
We all know that probably upwards of three quarters of 
the workforce in Ontario is non-unionized and very much 
dependent on some very basic standards to make sure 
they have what they need to keep body and soul together 
and keep a job. You don’t do that kind of work for the 
most part because you are busy with other things and it 
is not within your mandate. People do not qualify for 
legal aid on issues of this sort, is that correct? 

Ms Broad: That’s night. 

Mr Martin: If they’re non-unionized, they don’t have 
the backing and the resource of unions, so where do they 
go? 

Ms Broad: Up until now they have been going to 
employment standards, but I think that’s a very big 
question. 

Mr John O’Toole (Durham East): It’s nice to be here 
in Sault Ste Marie. I hope you don’t mind, Gayle or 
Mark, if I just ask you u a couple of questions to clarify 
some of the story. I appreciate the story but I do not 
understand it. You attended university for how long, 
Mark? 

Mr Klym: Four and a half years. 

Mr O’Toole: I commend you for the effort. That’s 
good. You were on WCB at that time? 

Mr Klym: Yes, I was. 

Mr O’Toole: My next question is, how long did you 
actually work for that company after you graduated? Was 
it around 11 months? 

Mr Klym: For 11 months; July 15, 1993, to August 8, 
1994. 

Mr O’Toole: Okay. Now you haven’t worked since 
1994. 

Mr Klym: I have worked on make-work projects, 
section 25 projects. 
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Mr O’Toole: Are you on a WCB FEL or NEL award 
or anything like that? 

Mr Klym: No, I was pre-1990, so I am on a 10% 
disability. 

Mr O’Toole: Based on which? Your Algoma pay or 
your previous pay? 

Mr Klym: Algoma Steel. 

Mr O’Toole: And you still qualify for social assist- 
ance on that? 

Mr Klym: Yes, I do; 10% of my Algoma Steel pay 1S 
$149 a month. 

Mr O’Toole: Your story tells me — and I guess 
quoting the Judy Fudge report, and Gayle has said this 
morning that she agrees there are four areas that need to 
be amended or changed. So you fundamentally agree 
there have to be changes. What would you like to see, 
Mark, as the most important change? You're a real case, 
a real story, as Judy Fudge called hers a real story. Yours 
is the real, real story. 

Mr Klym: The most important change would be to 
expedite the process. It took me nine months after I filed. 
The first delay came from the fact that I was originally 
hired in Sault Ste Marie, I worked in Sault Ste Marie, I 
lived in Sault Ste Marie, but in the time between my 
original hiring and my leaving the firm there was a slow 
transition to where the operation was now solely out of 
Sudbury, and as a result there was a delay in getting the 
file even started because it had to be placed in Sudbury. 

Mr O’Toole: What was the amount of your claim? 

Mr Klym: It amounted to $1,100. 

Mr O’Toole: The average claim is $2,000. We’re 
going to hear a lot of presentations this moming — I 
hope you hear them — about why the $10,000 threshold 
is too low. The average is $2,200; 96% are under 
$10,000. We’re trying to focus scarce resources in a 
province that has no money left — I’m not trying to be 
smart — to help the most vulnerable and those who 
aren’t protected, as Tony Martin said this morning. We 
really are trying to do that, and the large unions are — 
do you believe? You’re at Algoma — capable of taking 
care of the workers’ rights and issues. 

Mr Klym: The large unions for the most part are 
capable of taking care of the unionized workers. But as 
Mr Martin and Mr Christopherson said, 75% of Ontario’s 
employed people are non-unionized. 

Mr O’Toole: Yes, so we’ve got to be very careful 
with the scarce resources in that ministry. 

I appreciate your presentation this morning and I hope 
the changes we’re making in this and phase two really do 
help the most vulnerable. That’s the intention of the 
Minister of Labour and it’s my intention as a member as 
well. Thank you for your presentation. 

Mr Baird: Thank you for your presentation. Certainly 
a message that I’m going to take back is that we’ve got 
to make a better effort with respect to customer service, 
when you hear stories of cases going on forever, whether 
it’s a good decision or a bad decision to have an expedi- 
tious investigation in a reasonable period of time and get 
back to you. I think we can do a better job and I’m 
certainly going to take that back. I don’t think any of us 
in any party are satisfied with it taking that long. 

Mr Pat Hoy (Essex-Kent): Good morning. I appreci- 
ate hearing from both of you. Mark, I appreciated hearing 


your experiences. We have at various hearing dates heard 
from people who can tell us at first hand how the 
employment standards or other laws have affected them 
in combination, so I was pleased to hear that. 

I want to ask about the brief. You talked about the 
limitation period going from two years to six months. We 
had a presentation the other day that said approximately 
95% of the people who claim have left employment 
before they start. They are worried about reprisals such 
as you state here. Do you have any estimate or a firm 
figure with your experience in how many people leave 
their employer before they start to initiate a claim? 

Ms Broad: I don’t have current figures on that at all. 

Mr Hoy: Would you have an opinion whether it is a 
significant number, or is it not a particular issue that they 
leave first? 

Ms Broad: In our experience, almost everyone who 
contacts the clinic has already left employment before 
they are willing to file a claim. One of the major con- 
cerns we have, which we outline in our written brief and 
which Professor Judy Fudge has stated very clearly in 
hers, is that the large need, the real gap in people’s 
information about employment standards and the nights 
they have currently existing under the act — if you look 
at northern Ontario you will find that our literacy rate is 
much lower, the distances between court offices, between 
government offices providing services such as employ- 
ment standards are very great — many people do not 
know where they can access even information about it. 

Most of the people who come to our clinic whom we 
wind up often referring to employment standards come to 
us through word of mouth. Someone else has used the 
clinic’s services at some point and said, “I don’t know if 
they do this work, but here’s where you can get informa- 
tion about it.” That’s how word spreads. 

One recommendation we make is that there needs to be 
much more information, a real effort made such as | 
understand is being made in British Columbia, to educate 
people about what rights they have, how they can enforce 
them and what the penalties may be, what kinds of 
actions employers might try to take that they may be able 
to object to and maintain their employment. 

Mr Hoy: You’re talking about knowledge and infor- 
mation as to what one’s rights are. We had a presentatior 
in Windsor where it was strongly suggested that people 
know of their rights. That comment was probably in the 
minority of views we’ve heard through the hearings 
We’re hearing more often that people are not aware ol 
their rights, similarly with some of the personal protec: 
tion they have at home in purchasing, for instance variou: 
insurances that have nothing to do with employment, bu! 
they’re for their own protection and until claims art 
opened they didn’t realize that maybe they were les: 
covered than they thought. 

The $10,000 limitation as a maximum for claims, In 
having difficulty with the notion that if 96% of the claim: 
are under $10,000, why we are so concerned with putting 
the maximum in. It seems to me that, as was mentioned 
most claims are averaging $2,200. Why are we worrie( 
at all about a maximum here? 

You represent people who in the main are unorganize( 
as far as their relationships in the workplace. Are ther 
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people who exceed the $10,000 claim? How is this going 
to affect them if they have to take the route suggested by 
the government? 
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Ms Broad: I can’t answer that question. I haven’t 
myself been in contact with anyone whose claim was 
above the $10,000, but I do find it difficult to understand 
why there has to be a limit of $10,000. I’m not sure 
where that concept comes from in terms of improving the 
Employment Standards Act. 

Mr Hoy: We would have to open up the discussion 
again into that particular case, but for myself, I have 
great difficulty wondering why we’re putting a cap when 
only 4% of the claims exceed that cap currently. 

Ms Broad: One of the concerns we do have, though, 
is about the fact that retroactively the person can only 
claim for six months retroactive, which reduces it down 
from the current two years. Again, I do not understand 
the rationale for that. Revenue Canada requires that — 
my understanding is that all business financial records 
have to be kept for a minimum of five years, so why 
would we reduce it down to six months? Those records 


_ should be easily accessible. 


I don’t know why we would want to limit an 


~employee’s night when they may have continued to work 


under duress. We all know what the unemployment rates 


are right now. If this is the only job that’s available to 
_ you, you’re not necessarily going to risk your employ- 


ment in order to ensure that you’re getting moneys that 


-you’re entitled to, whether they be vacation pay or 
_ whether they be an hourly rate that has been reduced or 
_whatever. For many people, quitting a job is not an 


option. Particularly now with the penalties that accrue 
with unemployment insurance and with social assistance, 
you cannot quit a job. So we have to be very careful 


about what kinds of standards we’re going to put in place 


for people when quitting a job is not an option for the 


vast majority of people in this province. 


The Chair: Thank you for taking the time to come 
and make a presentation before us here this morning. 

Next up is the Sault Ste Marie Construction Associ- 
ation. Seeing no representative, it’s my understanding the 


next group is here. 


{ 


UNITED STEELWORKERS OF AMERICA, 
LOCAL 2251 


The Chair: I see the next group is here, the United 


_ Steelworkers of America, Local 2251. Could you come 


_ forward. 


Mr Ronald Bouliane: Good morning, Mr Chairman 
and honourable members. Unfortunately, I didn’t have 
time to get my presentation photocopied. However, I will 
make it available by the end of the day. I’ll undertake to 


_ have it photocopied hopefully during the lunchtime hour. 


My name is Ron Bouliane and I represent the United 


_ Steelworkers of America, Local 2251. This happens to be 


_ the largest Steelworkers local in this area. We comprise, 


I believe the estimate is around 3,400 members at this 
point. As such, we undertake to actually represent the 
views of many of the other Steelworkers locals in this 


' area. 


I hope you will allow me a slight digression at this 
time. This past Sunday, as I was preparing for this 
presentation, I paused to recall the homily which was 
given in my church as a lesson to us. The homily 
regarded the word “authorship” and its cousin “author- 
ity,” the ways in which we put words and ideas together 
and how the same words with different intents can cause 
entirely different scenarios to evolve. The priest who 
gave the homily said of the word “authority” and its root 
“author” that the Latin root is very precise in its defini- 
tion and usage, and the obligation to use it correctly that 
we are put under when used. 

So may we also consider the exercising of “authorship” 
and “authority.” When used in the proper context and 
spirit, many good rules and laws are authored and 
enacted for the benefit of those who live in a society. 
Similarly, authority, when exercised, can be used to help 
a society to progress for the benefit of all, it can be used 
also to maintain the status quo or it can be used to roll 
back progress to the benefit of a few at the expense of 
many. This latter is what I fear is taking place in the 
society we know of as Ontario. 

The proposed changes to the Employment Standards 
Act, known as Bill 49, are of grave concern to the 
working people of this province, the real contributors to 
our society, the ones who are burdened with the cost of 
the operation of this province. What you are proposing 
here is legislation which will make it harder for those 
workers, both organized into bargaining units and unor- 
ganized, to successfully achieve the wages and rights 
which are their due. 

If what the present government is seeking to achieve 
is a low wage, low expectation, poorly protected, unedu- 
cated workforce that will subject this province to 
unheard-of levels of labour unrest, then this Bill 49, when 
combined with the other anti-labour and anti-education 
legislation which has been enacted over the past year, is 
certainly a definite step in that direction and we shall 
certainly see some negative results because of it. 

On the other hand, if the government of the province 
of Ontario did less listening to the wheelers and dealers 
and users — and I was going to say the pimps and 
whores of Bay Street and the BCNI, but decided to be 
less contentious — whom they travel hand in hand with 
and who collectively owe this province and this nation 
over $40 billion in unpaid and deferred taxes, and instead 
paid some positive attention to what the working people 
of this province really need, much could and would be 
accomplished. To see evidence of that, you have only to 
look at what has been done at Algoma Steel, St Marys 
Paper, Algoma Central Railroad, Spruce Falls Power and 
Paper, Provincial Papers, de Havilland Aircraft and any 
of the other workplaces in Ontario which have been the 
beneficiaries of cooperation between labour, management 
and government as equal stakeholders. 

Privatizing enforcement of the Employment Standards 
Act, section 20 of Bill 49: With this change, the govern- 
ment is dropping the function of enforcement of the act 
into the lap of labour. The bill removes the ability of 
working people to access the investigative and enforce- 
ment arms of the Ministry of Labour. Instead, unionized 
employees are forced to use a grievance procedure within 


R-1184 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


27 AUGUST 1996 





the collective agreement to realize their rights. The result 
of this is that now unions will have to foot the cost of the 
investigation and determination of complaints of viol- 
ations to the ESA and deal with the results through the 
grievance and arbitration process. This will give the 
arbitrator the powers that presently reside with the 
various agents of the ministry. 

This will cause a tremendous burden on the resources 
of unions. The cost, legal complexity and drain on 
manpower for many unions will be staggering as they 
face the prospect of having to carry out what is presently 
the role of the Ministry of Labour. Faced with this 
burden, many unions and individuals will have second 
thoughts about proceeding with a legitimate complaint. 
This will unfairly penalize the unions for violations of the 
act which employers have undertaken to commit. 

Enforcement of the ESA as it applies to non-unionized 
employees: There are four sections of Bill 49 which are 
of concern to non-unionized employees: sections 19, 20, 
21 and 32. When added together, these proposed addi- 
tions become an all-out attack on those workers who have 
not the resources to defend themselves from unscrupulous 
employers. 

In the first place, they prevent an employee from 
pursuing both a complaint under the ESA and a civil 
action. The employee must pursue one or the other, but 
not both. 

Secondly, for many working people, seeking a legal 
remedy through litigation is not an alternative because of 
the costs and time involved. This makes a complaint 
through the ESA the only viable alternative, because it 
has the resources at its disposal. But now, anyone opting 
for this route is faced with having to decide within two 
weeks on pursuing the claim, which is somewhat unreas- 
onable in our view, or taking their chances with a civil 
action. Those who are unfamiliar with these requirements 
will inevitably suffer the consequences of loss by default. 

The imposition of a six-month time frame as opposed 
to the present two-year period to collect moneys owed 
also causes some problems as many do not choose to file 
a complaint until they are secure in another job and will 
not suffer retribution from the offending employer. 

Also, the monetary recovery cap of $10,000 is far less 
than some cases which have involved sums that were two 
and three times that amount. There is also a minimum 
claim which is yet to be decided. 

We of Local 2251 believe that these changes are unfair 
and that again it is the aggrieved party who is penalized 
and not the employer who perpetrated the offence in the 
first place. 
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Privatizing collection: Under the new legislation, 
section 28 of Bill 49, private collection agencies are to be 
given the power to collect fines, penalties applied and 
moneys owed to employees. This is a radical departure 
from accepted practice and is a major devolution of 
authority from the government to the private sector. It is 
a mistake to believe that private agencies will be any 
more successful at collecting moneys owed than existing 
government agencies are. In fact, it is because of lack of 
enforcement mechanisms that the present system appears 
to be so ineffective. If there were more effective 


measures developed aimed at preventing delinquencies 
and enhancing recovery as well as more effective deter- 
rents to abuse of the act, then there would be a higher 
success rate. 

The potential for collection agencies to misuse the 
system themselves is also present. If the agency can only 
collect a partial settlement, the agency may choose to 
apply a recovery fee for services rendered. This amounts 
to a user fee, which if charged against an inadequate 
settlement is not only unfair, it also penalizes the 
employee again. 

Also, collection agencies may pressure employees to 
opt for smaller settlements in order to expedite recovery, 
thereby giving the employer a break while collecting a 
user fee from the employee. This will only encourage 
future violations by offending employers. 

It is our belief that the government should not absolve 
itself of the responsibility for collection and enforcement 
issues and that these areas have to be strengthened to be 
effective. 

Other notes: It is pleasing to note that one of the most 
possibly contentious issues has been temporarily dropped 
from Bill 49. I am referring to those sections that would 
have enabled employers to force their employees into 
accepting standards that were less than the provincial 
minimums as long as the overall package is deemed to be 
equal to or greater than the existing package. This would 
have been terribly difficult to police and would have led 
to much labour unrest. It would also have been like 
comparing apples and oranges where wages, hours 
worked, benefit entitlements and so on are concerned. 

These standards are our society’s accepted minimums 
and should only be improved upon, not negotiated out of 
existence at the whim of some unscrupulous employer. 
We have learned long ago not to depend on the largess or 
the benevolence of our employers and do not wish to be 
placed in the position of fighting again for the same 
minimums that our parents and grandparents fought for. 

One can only hope that this issue is dead, but I can’t 
help but feel that we will be seeing it again in the future 
from this government. 

We are similarly pleased to see that vacation entitle- 
ment of two weeks per year will accrue regardless of 
whether the employment was active or not, section 28 of 
Bill 49; that termination pay is due seven days after 
termination, section 5 of Bill 49; that parental and 
maternity leave will now count when calculating service 
and length of employment, section 12 of Bill 49. 

Although there have been some minor positive 
changes, the overall impact of Bill 49 will be negative 
and therefore we of United Steelworkers of America, 
Local 2251, are opposed to its implementation. There is 
a serious problem with the provisions of this legislation 
putting those least able to defend themselves at even 
greater risk than they already experience. As was said 
before, the answer is not to dilute and jeopardize, but to 
strengthen and enforce. Thank you. 

The Chair: Thank you very much. You’ ve allowed us 
six minutes per caucus each this time. The questioning 
this time will commence with the government members. 

Mr Derwyn Shea (High Park-Swansea): Can I ask 
you if you have managed to identify two of the issues 
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that are of chief concern to unions, and I’d like your 
comments in so far as Bill 49’s proposals are concerned. 
The first is that the proposal seems to place an onus and 
therefore a cost upon the unions that the unions don’t feel 
appropriate to bear. 

Mr Bouliane: I surmise that you’re referring to the 
process of following through on the grievance procedure? 

Mr Shea: Yes. 

Mr Bouliane: Many small locals do not have the 
financial resources to pursue those costs. For the large 
locals, as has been stated before by others and by I 
believe Mr Christopherson, by and large they do have the 
resources, although it is a costly measure. Many of us 
have that embedded within our collective agreements, but 
for the smaller locals this becomes a very, very large 
drain on their resources. 

Mr Shea: Is that cost factor — I want you to draw 


- upon your experience in the trade union movement — is 
- that in fact a significant issue? 


Mr Bouliane: Yes, it is. 
Mr Shea: Is that a real driving issue, the motivation 


- behind some of the concerns with this? 


Mr Bouliane: Within our local itself, whether or not 


to pursue grievances under the collective agreement 


becomes a very large issue because they are expensive 
issues and we have to decide which to pursue and which 
not to pursue. 

Mr Shea: That would pick up on a comment made by 
the Transportation-Communications International Union, 
I guess, yesterday that suggested that unions aren’t 


bottomless pits of dollars to fight claims. 


Mr Bouliane: I wish they were bottomless pits. 
Unfortunately that’s not the case. There is a definite limit 
to what you have. 

Mr Shea: Yes. It’s like the way some people have 


_ viewed government as bottomless pits of dollars. 


Mr Bouliane: In some cases. 

Mr Shea: But I see what you’re saying. 

Let me do the second point to sort of flesh out where 
there’s some concern here on the part of the trade union 
movement. It has been suggested that some of the reasons 


. for complaint by unionists towards Bill 49 is the possibil- 


ity that the membership is going to begin to use Bill 49 
as a launching pad for fair representation suits. 

Mr Bouliane: That is certainly a concern. In my 
experience, all approaches in the grievance procedure 
have been treated equally as to their merit. But one could 


_ see down the road that if a union’s financial resources 


were somewhat limited, yes, somebody would have to 
make an arbitrary decision on what they were going to 


_ do. 


Mr Shea: So there be may more suits, and that 


_ obviously is not something that — 


Mr Bouliane: No, it’s a cost to the system. 
Mr Shea: Sure. Obviously being held accountable is 


| sometimes a costly thing as well. 


The issue of how to provide employee protection is 
something that troubles the committee, I know. There are 
some unscrupulous employers. We all know that. In fact 


_ we heard earlier the chamber itself admitting that there 
_ are some, a very small number, but there are some that 


leave the province to escape judgements of one sort or 


another. They go into bankruptcy, and on the issue of 
bankruptcy you may have some opinions of how we 
begin to press upon the federal government the need of 
getting its act together to change the laws so we can at 
least put employees up at the front end of the claim 
rather than leave them at the back end. 

Mr Bouliane: That is a very real concern to many 
people, especially in the smaller to medium-sized work- 
places running into financial difficulties. I wish you well 
on getting the federal government to address this issue. 
We would like to see, obviously, some kind of deterrent 
fee or some kind of a mechanism in place, as you said, 
that would put the moneys owed to the employees first, 
on the top of the list. 

Mr Shea: A final question involves the fact you 
represent a very large, a very traditional union. It’s got a 
lot of experience in the field and it deals with what one 
may call the traditional workplace. You understand it, 
you can see it, you can taste it, you can smell it and so 
forth. But the fact is that the world is changing. We saw 
last week the city of Toronto with some surprise dis- 
covering that one in five jobs within the city is now what 
we Call distant or home work and so forth. So the whole 
workplace is changing. 

The intent of the minister in terms of Bill 49 is to 
begin to find ways to extend protection to workers who 
are not just in the traditional field, but beyond. There lies 
some of the debate about what some perceive as the 
minimum standards themselves may be negotiated to 
meet local needs. It may be geographic. The north’s 
needs are far different than the needs perhaps in the large 
metropolitan area of Toronto. Does that at least seem 
reasonable as an approach? We may bandy about what 
this line is, but at least beginning to recognize that there 
are some changing circumstances in the workplace, is that 
something we should recognize? 

Mr Bouliane: There are certainly changes within the 
workplace, but we do not believe that any of what we 
accept presently as minimum standards should be up for 
negotiation as a package. 

Mr Shea: So a worker in, say, Algoma on the floor is 
the same as the worker in a home. 

Mr Bouliane: They should have basically the same 
right to those minimum standards. 
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Mr Shea: Whatever they are. 

Mr Bouliane: Whatever they are. Now — 

The Chair: Sorry, I didn’t mean to cut you off. Thank 
you, Mr Shea. 

Mr Shea: I was just going to send a message on to his 
pastor, as well, about authority, but I’ll do that privately. 

Mr Hoy: Good morning. I appreciated your presenta- 
tion. You did speak about the two-week period where 
people could decide on a course of action. In all cases we 
hear that the employer, and most certainly the employee, 
wants to see a remedy come quickly, even the presenta- 
tion just prior to you where you wait 11 months, I guess 
it was. Do you have an opinion on, if it isn’t two weeks, 
what it should perhaps be? 

Mr Bouliane: That would have to be examined but I 
certainly think in some instances that I’ve read about that 
people who are unfamiliar with the system, two weeks is 
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not a reasonable amount of time, especially when you're 
dealing with people who are recent immigrants or from 
ethnic groups that don’t really have a lot of exposure to 
what they’re entitled to as far as the law is concerned. 

Mr Hoy: In one part of the act as it regards appeals, 
the government proposes to change the decision-making 
time from 15 days to 45. So in this particular case, do 
you have an opinion that maybe 30 days to decide would 
be adequate? 

Mr Bouliane: From my point of view, obviously you 
need a reasonable amount of time to reconsider your 
position. If you’re considering an appeal or if you’re 
considering, in the case of an employer, paying whatever 
fine you’ve been assessed, 45 days, as the government 
has indicated, might be an appropriate length of time. 
There again, that would be open to discussion. 

Mr Hoy: In that this bill is before us now, it’ll be 
open for discussion, and then the time lines are that this 
is going to close, one would think — unless the minister 
changes her mind about certain aspects — relatively soon. 

You talk about privatizing and society, as well, at the 
beginning of your presentation. Some day, not soon but 
historically, someone is going to look back on past 
governments and how they treated society, and what we 
see here is the government saying — or, at least, from 
my view what the government is saying here, “We think 
society should be able to handle these problems them- 
selves,” this being the employer-employee aspect of this 
act, “and we rather like the idea that we can just back off 
quite a fair distance from this.” One good example is 
collections and the idea that they are going to have others 
go out and try to achieve to bring in more dollars for 
employees than presently is the case. 

We had a presentation yesterday that the fees for that 
private collection were approximately, if my memory’s 
correct, 25% to 40% of the actual dollars in question. So 
the fee could be as high as 40% of a $100 claim. It 
seems that there’s quite a downloading here to someone, 
and quite often, the employee. So I think this government 
and others will be judged on how they treat society and 
how they download or abdicate their responsibilities as it 
applies to all of us. 

The government often says, “Well, in many cases, the 
employer has no money.” But they have to recognize at 
the same time, and try to balance this whole question 
with the opening fact, which is that the employee has no 
money either, so I appreciated your comments this 
morning. 

Mr Christopherson: Ron, thank you for your presen- 
tation. I appreciate your coming here today. I think it’s 
interesting that you started your comments with some 
discussions that happened in your church. One of the 
things that we’re seeing more and more is a lot of church 
leaders from different faiths speaking out, which they 
don’t do lightly, about this government’s agenda and 
what it does to the most vulnerable and the poorest 
people in our society. I think that’s a strong indicator of 
just what kind of agenda we’re seeing at play here with 
the Common Sense Revolution. 

I probably speak for a lot of your members and a lot 
of other workers when I suggest how offensive it is for 
the government to ask questions about the federal govern- 


ment’s responsibility to workers in a bankruptcy when 
they gutted the wage protection plan which we brought 
in. It was the first one that gave workers somewhere to 
go to recoup wages and vacation money they were owed 
when there was a bankruptcy. They slashed that from 
$5,000 to $2,000. They did it in their Bill 7, which of 
course was a bill that not only legalized scabs, but they 
did it in a way that didn’t even involve any public 
hearings, and I find that quite offensive. 

Also, to talk about the most vulnerable and their care 
and concern about the most vulnerable — one of the first 
things they did was slash the income of the poorest 
people in Ontario by 22%. I think it’s just hypocrisy to 
the highest degree. 

I want to talk to you a bit about the issue of the 
concession bargaining and what you see happening there. 
The minister has said she’s deferring that for now, but 
clearly it’s still there on the agenda. The government 
would have you believe it’s a question of flexibility and 
making things easier to accommodate the needs of the 
various parties, and yet I would suggest to you the reality 
is that with scabs now legal again in the province of 
Ontario, the ability to move capital so quickly anywhere 
in the world, the constant threat of relocating jobs if a 
contract isn’t to the pleasure of an employer and with an 
employer-friendly government that clearly is not going to 
stand behind the workers in any situation where they’re 
under a threat, we could see collective agreements foisted 
upon unions, particularly smaller ones, isolated ones, 
maybe weaker unions, that include overtime provisions 
that not only affect the quality of life of workers but the 
health and safety. In fact, we’ve had some of your 
colleagues from your union speak to us about that in 
other parts of Ontario. 

Would you just elaborate on how you see that might 
affect workers here in the Sault in your union? 

Mr Bouliane: For the Steelworkers Local 2251, we 
have a different type of system. I’m sure many of you are 
familiar with the restructuring that we went through over 
the previous five years. We have protections embedded 
within the system that guarantee us basically a right to sit 
at the table where the decisions are made. We really 
don’t have a great deal of fear about something being 
slipped by. For smaller locals, it becomes a somewhat 
more delicate issue, because they have not got the 
resources nor do they have the ability to sit in the 
boardroom where many of these decisions that you're 
referring to are made. 

It’s our belief that when you develop minimum 
standards, those are non-negotiable. Those are the least 
that society should accept from an employer and an 
employee, and it’s incumbent on both the employers and 
the employees to see that these standards are met. That 
refers also back to health and safety. I’m sure you know 
well the Steelworkers’ involvement with health and safety 
issues over the past number of years, and it’s not by 
accident that they do get involved in that, because we 
have learned over many, many years that if we don’t get 
involved with developing programs, then the employe! 
certainly won’t. 

Mr Christopherson: One of the things the governmen! 
said about the second round of the overall review ove! 
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the next year of the Employment Standards Act is that 
the workers of Ontario ought to have faith that this 
government will protect their rights in this year-long 
review. In light of the fact that, again, scabs are now 
legal in the province of Ontario and the resulting violence 
that can happen as a result of that, the attack on WCB, 
the shutting down of the Workplace Health and Safety 
Agency, the bringing in of forced labour under workfare, 
just how much faith do you have that this government 
really plans to give more protection to workers during 
this year-long review? 

Mr Bouliane: You’re kind of putting me on the spot, 
but I have to honestly say that I have not really that 
much faith in the ability or the desire of the present 
government to protect the rights and needs of the working 
people of this province. 

Mr Christopherson: Thanks a lot, Ron. 

The Chair: Thank you for taking the time to come 
and appear before us today. We appreciate it. 

1100 


DEL VANDETTE 


The Chair: That now leads us to the Injured Workers 
Advocates of Sault Ste Marie. Good morning. 

Mr Del Vandette: Mr Chairman, members of the 
employment standards committee, it’s an honour to be 
present here today to voice my personal opinion regard- 
ing the proposed changes to the Employment Standards 
Act. I’m quite certain that those have preceded me as 
well as those who will follow me were and will be quite 
eloquent and thought-provoking with their words. 

I do not come before you today with reams of sophisti- 
cated research or opinion polls. These you are already 
privy to. I also do not come here before you with great 
words of wisdom, professing to have the cure-all to the 
labour problems and unrest afflicting our great nation. I 
do not have the ultimate answers we are all seemingly 
desperate to lay hold of. 

What I do have are some words that I truly hope and 
pray you will receive with open ears and hearts. When 


_ Our great country was first opened and settled upon, it 


was done so by men and women with courage, dreams 
and vision. It was not the industrial corporations, banking 
institutions, paved roads or fancy high-rise buildings that 


_ made our country what it is. It was people, men, women 


and, yes, even children working alongside their parents. 
They were the ones responsible for the beautiful land we 
enjoy today. They were for the most part down-to-earth, 
commonsense people. They struggled, sacrificed and built 


' for the benefit of all and for the future. 


It was also these same kinds of men, women and 


children who by the thousands fought and died for our 
rights and freedoms. These individuals made the ultimate 
_ Sacrifice for our sakes, that we should enjoy freedom 
from tyranny, oppression and dictatorship. They gave 


their all that we might have the freedoms we enjoy today: 


_ freedom to choose our government and representatives, 


_ freedom of speech, religion, thought and so much more, 
_ things that we merely take for granted, giving no thought 


to the supreme price paid for our way of life. 
These people knew from experience that hardship 


' could and would revert man back to the brink of sav- 


agery, both in the means he uses to get his food and the 
lengths he will go to get it. They saw through experience 
that change is an irrevocable law, that the world could 
not and would not remain static. They and future gener- 
ations saw that to survive and work as a nation, there had 
to be compromise and neutrality, a place where cultures, 
ideas, religions and people could work and live in 
harmony with each other, but those changes had to be 
positive. 

Many of those men and women who first opened up 
our great country became quite prosperous through their 
own blood, sweat and tears, yet among these hardworking 
individuals came those who wanted nothing more than to 
profit by the blood, sweat and tears of others. They did 
not hesitate to engage in the use of slave labour, which 
included children, to get what they wanted. They gave no 
thought whatever to the health, safety or wellbeing of 
their vassals. Slavery, bondage and the use of child 
labour are still prevalent in many parts of the world 
today, as we are all well aware. 

As time went on, these tyrants were looked down upon 
by most of the civilized world. Slavery became unpopu- 
lar. Through time, dotted by wars and unrest, govern- 
ments were pressured into enacting laws to protect the 
rights, health and safety of these working men and 
women. Laws relating to workplace health and safety, 
compensation to workers injured on the job, hours of 
work, Overtime, pollution, stress, wages, all these and 
more were created as strict guidelines aimed at protecting 
workers from the unscrupulous corporations, individuals 
and businesses who could not or would not accept less 
than excessively large profits from the skills and labour 
of others. 

It is advantageous to all when someone takes it upon 
themselves to become an entrepreneur, but when exorbi- 
tant profits are made to the detriment of society, it is the 
responsibility of our representatives in government and 
labour to step forward and protect society from those who 
do so without shame or concern for the rights, health and 
safety of others. Profit is good, it can help to build and 
strengthen our way of life, but it can also destroy lives. 

A famous writer once penned this statement: “There is 
no greater honour than for an individual to assist in the 
governing of the people, yet there is none lower than the 
individual who betrays that trust.” When business people 
use some of their exorbitant profits in an attempt to 
influence government representatives to lessen or elimin- 
ate the laws protecting society and labour from their 
irresponsible actions, they are dishonouring and placing 
themselves among the lowest forms of life there are in 
existence. The same fact holds true for labour. When the 
labour movement attempts to influence our government 
representatives to enact or create laws which make it 
excessively difficult or impossible for business to operate 
or realize some profit, then it too lowers itself. 

When the people go to the polls on election day, they 
elect and place their trust and hopes in representatives 
who promise to represent their best interests and the best 
interests of the nation as a whole, not just a select few. 
Those who worked hard in these election campaigns were 
not forced to do so. Those individuals who sought these 
political positions did so of their own free will, promising 
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to represent their constituents to the very best of their 
ability. When these individuals gain their positions in 
government, they are compelled by moral and legal 
obligation to represent the best interests of all of society, 
not just the influential or wealthy who made large 
contributions to their election campaigns or political 
party. They are supposed to represent all the people, not 
just those who can best afford it. 

As a worker injured on the job, I have experienced 
personally the degradation, frustration and sometimes 
overwhelming bureaucracy involved in dealing with 
business and government representation. As a reward for 
being injured, I was fired. Now not only am I forced to 
remain a cripple, enduring chronic pain and even further 
injuries resulting from complications to my original 
injury, I am bombarded with an almost daily dose of 
accusations of failure to provide obligatory paperwork 
which the system required yesterday. Even though I am 
expeditious in all that is required of me, I am made to 
feel degraded and have been treated as though I am a 
burden to the system which was put in place to represent 
and protect me. 

I know from experience all about deep depression 
brought about by frustration and unbearable pain. I know 
through experience the terrible frustration encountered in 
dealing with seemingly uncaring adjudicators. I know 
from experience the torment and overwhelming frustra- 
tion of trying to get someone to listen to reason. There 
have been many, many occasions when the pain and 
depression have caused me to consider committing 
suicide. Through deregulation, biased laws and improper 
or neglectful representation, suicide may become the most 
favourable option for all of those in my situation. 

Our people do not need a lessening or deregulation of 
labour standards. We do not need regression; we need 
progression. We need enforcement and respect for those 
laws set in place to protect society, laws and standards 
which already exist, laws that were given objective 
thought to, laws that were meant to allow freedom and 
protection for all people, not just a select few. 

It is openly obvious to anyone with the gifts of sight, 
sound and thought that our labour standards and laws are 
being stripped and rewritten to such an extent that our 
society is being propelled backwards to the time of forced 
labour, slavery and even use of child labour. Shame, 
decency and morality have been replaced by the profit 
margin. Laws, regulations and guidelines which were set 
in place to protect all of the people of our great nation 
are being scrapped and are being replaced by rights and 
freedoms to only the most influential and wealthy. 

This process of elimination and bias is beneath the 
contempt of any supposed free society. Government, 
business and labour can and must work together in 
harmony in an attempt to stop the insanity overtaking our 
society. We must all work together towards some neutral 
compromise which will benefit all of society. Workfare 
over job creation is not the answer. Exorbitant profits 
over the welfare of all Canadians is not the answer and 
must be stopped. 

We have all been aware for some time now that we are 
slowly but most assuredly losing our health care system. 
Our hospitals are overadministered and dangerously 


understaffed. Through cutbacks and downsizing, our 
health care system is reaching dangerous lows. Health 
care is being compromised by the ever-present huge 
profit margin. It seems that when inflated profit margins 
are not attained, cutbacks in staffing and patient care 
suffers while upper administration remains intact. This I 
have seen with my own eyes and have had painful 
experiences because of these cutbacks. 

1110 

Our education system is also not immune from the 
profit-making disease. Not only are our children going to 
suffer from this, we as adults who may decide to return 
to the educational system some day will also feel the 
dreaded effects of the terrible profit-only disease. Because 
of some of the thoughtless laws and restrictions placed on 
the rights of parents to discipline their children, these 
children now show little if any respect for their parents, 
authority or themselves. 

It should be obvious that this attitude and disrespect 
will be carried with them throughout their lives and will 
be spread like any dreaded disease. These children will 
grow up with total disregard for the rights or wellbeing 
of others. If by some miracle of chance they do complete 
their education, they will carry this self-serving attitude 
into their respected futures, perhaps as business people or 
into government, caring nothing for anyone but them- 
selves, may God help us. 

Each of us has been placed on this earth for but a short 
time. Each of us is given the responsibility of making it 
a better place for future generations. Time is not ours to 
keep, it is only borrowed. Can we state in truth that we 
have done our very best to make this earth, our nation or 
even our neighbourhood a better place for our being 
here? 

It is an undisputed fact that not one single one of us 
will leave this earth with even one material possession. It 
is a fact, whether we wish to believe it or not, that each 
of us will stand before the judgement throne of God, 
where we will be individually judged and held account- 
able for our thoughts and deeds here on earth. Will we be 
rewarded by eternal peace and joy or will we be com- 
mitted to an eternity of pain and suffering such as no one 
could imagine? 

Government has been given the trust and responsibility 
of representing all of the people, not just a select segment 
of our society. Those individuals who choose to shirk or 
take their responsibility lightly will pay a very heavy 
price in turn. Government, business and labour must work 
together to stop the present course towards strife and 
destruction. Each is given the responsibility to work 
towards a common solution which will best represent and 
serve Canadians as a whole, not just the chosen few. 

If this cannot be accomplished, if we refuse to even try 
to compromise and find a neutrality beneficial to all, we 
can and will all be held responsible for the possibility of 
civil war and the anarchy which follows. We will be 
forced to revert to a Stone Age attitude where each 
individual will feel responsible only to himself, will only 
care for his own personal wellbeing. If you think this is 
a joke or couldn’t possibly happen here, think again and 
take a good long look at what is happening and has 
happened in other parts of the world. We can and we 
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must make the effort to work together and it must be 
started by those who campaigned for government office 
with their promises of representation for all, whom we 
have honoured and placed our faith and trust in. Failure 
is not an option. 

When our MPs step forward with the courage to 
represent us, they should not be chastised or dismissed 
from office. This is not part of the democratic process 
which I have been brought up to trust and believe in, nor 
do I recall, in over 30 years of casting my ballot, voting 
for a tyrannical, dictatorial style of government. Those 
representing the wishes of the people should not be 
degraded or humiliated by the leaders of their respective 
political parties for acting in a responsible manner. They 
should not be compelled to feel obligated to condone 
what they feel are irresponsible actions by their political 
leaders or unscrupulous influential business leaders. 

Government, business and labour are together given the 
burden and responsibility of moulding and binding our 
nation together, not the freedom to do everything in their 
respective powers to divide it, as it now seems they are 
doing. This is treason, pure and simple, and must not be 
allowed to proceed. If this responsibility is too great a 
burden for any of those to whom it is given, each should 
pray to God for the moral decency and courage to vacate 
their position and allow someone to replace them who 
does have the courage and fortitude to represent the good 
of the whole of our country. 

With responsible and trustworthy leadership, we can be 
the greatest nation on the face of the earth and not just 
the wannabes that we now are. Working together as a 
responsible, caring nation, we can all hold our heads high 
and be proud to be Canadian and free. We cannot, we 
must not, accept or tolerate division of our country. 
Though we do have, and no doubt always will have, 
differences of personal opinion, we must strive to find the 
common ground on which to stand and rebuild that which 
has so thoughtlessly been destroyed in our country and 
our moral makeup. 

Business does have the right to expect to be able to 
realize some profits from their respective businesses. 
With this, they are obligated to pay a fair and equitable 
wage to those they employ. They are also obligated to 
use every means at their disposal to ensure a healthy, safe 
and care-free environment to their employees and to 
ensure them of adequate compensation should they be 
unfortunate enough to be injured on the job. 

Labour has the right to expect reasonable pay for 
performance of labour. Payment should be consistent with 
the type of labour involved. With this, labour is under the 
obligation to work for the employer to the best of his or 
her ability. They must ensure that their work is of the 
highest quality they can produce and must strive to assist 
in every way their respective employers that they might 
achieve a reasonable profit margin. 

It is the responsibility of the government to do all in 
its power to maintain the spirit of cooperation between 
business and labour. Tyranny and dictatorship cannot, 
must not and will not be acceptable in our supposed 
democratic society. Division can only breed strife, 
hardship and all the other atrocities we witness from 
Other countries. We must unite together as a complete 


nation working towards a common goal, namely, the 
preservation of our country, meeting the needs of all of 
the people, and ensuring that everyone has the right to 
enjoy life, liberty and the pursuit of happiness. Together 
we can do it; divided we will fail miserably. 

The Chair: Thank you. That leaves us three and a half 
minutes per caucus, and this time the questioning will 
commence with the official opposition. 

Mr Hoy: Good morning. Thank you for your presenta- 
tion. You discussed a great many things this morning and 
I want to touch on at least one. You talked about work 
and some historical points to it. I think we have to 
remember a great many things as we look at legislation. 
I can recall the stories told to me by my uncles who 
dearly wanted to work and during the Depression rode to 
the western provinces looking for that very work. People 
want to be employed and they will go to great lengths to 
find work. Sadly, at that time the people from the west 
were coming to Ontario looking for the work they 
thought was here; people were passing each other in the 
night, and in the daytime, and there wasn’t any work in 
either area. That’s Depression time. Since then, we’ve 
developed a safety net where hopefully we can help the 
people under certain employment conditions. 

We move to today where we do have certain safety 
nets in place. I’m meeting people who want to work, 
there’s no doubt about it, but they want meaningful work. 
Maybe in the short term they would accept some work 
that is not of their choosing, we’ll say, but most of them 
want to work and they want meaningful work that would 
be the type of work they’d be proud to put down on a 
résumé when they actually get to the place they do want 
to work, presumably for many, many years. I think that’s 
something we have to remember. These people are 
looking for work they would be proud enough to put on 
their résumé as they move forward. I’m not going to pick 
on any particular type of work that they might not choose 
to do because, admittedly, there are people doing that 
now who have done it all their lives and are proud of 
what they do. 

I appreciate your comments. You made comments in 
a great number of areas, and for all of us here they were 
very good reminders. 

Mr Vandette: Thank you, sir. 

1120 

Mr Martin: Thank you very much for coming today 
and challenging us in the way you have. It helps us put 
some context around the legislation we have in front of 
us and the whole agenda of this government, because if 
we don’t put it into context it’s difficult to see how it all 
fits and how it ultimately affects people. Certainly we are 
at a time in our province, in our country, when some 
courageous leadership is required, is called for. 

We’re entering a new millennium, and as you sug- 
gested in your presentation, the leaders who brought 
Canada to fruition at its birth were people of courage 
who were willing and able to dream and had a vision as 
to what Canada would be like. I’m sure then, as today, 
they recognized that the greatest resource we have — and 
this province is rich in resources — are the people who 
live and work and choose to make Ontario home. Any- 
thing we do has to be held up to that screen: How does 
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it affect people, particularly those people who are the 
base, the root of all the communities in which we choose 
to live and stay from one generation to the next, and 
contribute with their skill and ability and with the 
education they acquire? 

I suggest to you that this piece of legislation is not 
about that. This piece of legislation is about giving an 
edge, cutting off a corner for what’s often referred to as 
bad bosses out there, people who would take advantage 
of good people, who would want standards lowered so 
they can even take advantage of their competition. We 
know there are lots of good bosses out there. There are 
lots of workplaces where workers are respected and 
educated and treated, in terms of health and safety, with 
the best that’s available in education. What this legisla- 
tion does in effect is create a situation where they also 
will be under great stress to compete and to maintain the 
standards they have put in place for themselves, which in 
most cases are above and beyond what’s in law and 
legislation. 

I really would like to believe some of what I heard 
from the members across the way here by way of what 
they think this legislation is about, because they do say 
some things that make a lot of sense from time to time. 
Protecting those who are most vulnerable — that’s what 
we’re all about and that’s what this should be about. But 
their track record so far belies that. It doesn’t support that 
that is what they’re about. 

When I woke up last year in July to the news that they 
had taken 22% out of the income of the most vulnerable 
and the poor in this province and in this community, I 
was shocked. I knew they said they were going to do 
it — it was in the Common Sense Revolution and they 
talked about it during the election — but the fact that 
they really did it, I have to say, was a shock. It removed 
effectively $2 million per month out of the economy of 
this community, and since then they’ve laid off health 
workers and social workers and teachers, people who 
have spent most of their lives investing in the knowledge 
they have and their ability to do the job well, and a base 
of worker we need, as everybody knows in this commun- 
ity, to maintain a civilized society, to take care of each 
other. The health care system you mentioned, and we 
know what’s happening to that. 

I suggest to you that this government should be using 
the scarce resources — and we heard Mr Shea on a 
couple of occasions this morning talk about the scarce 
resources — in more appropriate ways to help people 
rather than introducing legislation such as we have before 
us today. I suggest that they should get on with the 
promise they made in the election to create 750,000 new 
jobs, because if you give people jobs you help people 
help themselves and you help communities. Unless they 
can show me that they are sincere about trying to help 
workers with this legislation, I suggest that they withdraw 
this legislation and get on with the more important work 
of creating work for people and improving the economy. 

My question for you as an injured worker is, if you 
could suggest to the government what’s more important, 
maybe continuing with this legislation and improving the 
standards or something else, what would you suggest? 

Mr Vandette: As you just mentioned, people working 
for someone have the right to expect a reasonable wage. 


Why should IJ, if I’m working and paying taxes — I have 
representatives in government — have to go and hire a 
cotton-picking lawyer, a high-priced lawyer, to get wages 
I’ve earned? I have a right to expect those wages. I have 
a right to expect health care that I’m paying for. Why 
should I have to do anything like that? Yet regulations 
that were set in place to protect my rights, to protect my 
wages, to protect my right to live, are being taken away. 
They’re downgraded. I’m being cut up a little bit at a 
time into something less than you’d find on a street 
corner. 

Mr Martin: I suspect you don’t think this piece of 
legislation is going help you achieve that. 

Mr Vandette: It’s not going to help anything. If you 
can’t enforce what already is here, how are you going to 
enforce something that’s only half as strong? 

Mr O’Toole: I have to start by apologizing. I didn’t 
catch your name at the beginning. 

Mr Vandette: My name is Del Vandette. 

Mr O’Toole: I’m very pleased, Del, to hear your very 
sensitive historic overview of not only Ontario but indeed 
Canada, perhaps the world. If we look to our foundations, 
as you said, perhaps the founder of Canada, John A. 
Macdonald, was most notably known for being an artful 
politician, which he described as “the art of compromise.” 
Do you agree that that’s what politics is really, trying to 
find that balance? 

Mr Vandette: That’s life; it’s not just politics. 

Mr O’Toole: And I espouse that same view myself. 
You’re always trying to move from the extremes of 
individual freedom to collective slavery, dictatorship. 
That’s the balance. You’re trying to find where the 
individual’s rights and entitlements begin and where my 
enslavement through taxes ends. 

You talked briefly about the profit disease and you 
made broad reference to the public sector in that, that 
health care is under threat. Federally, it’s been a debate; 
it’s on the front page of the paper this morning. On 
education, you talked about our children being less than 
up to the challenges, as I heard you say it. You don't 
have much confidence in today’s generation. 

Mr Vandette: No, I don’t. 

Mr O’ Toole: Would that be indicative that perhaps the 
educational system needs some significant repair? That’s 
what I take from your message. 

Mr Vandette: I just came out of two years of return- 
ing back to the educational system. I completed my high 
school education, which I’m proud of. 

Mr O’Toole: Good for you. 

Mr Vandette: In working with and around the young 
people at the school, there’s absolutely no respect for the 
adults, for the teachers, for themselves, for their friends. 

Mr O’Toole: When you used the term “God help us,” 
which I feel was kind of a plea, a sort of yearning for 
better times — again that’s the balance you want. Indi- 
viduals have responsibilities. Society’s not responsible 
individually. Those children have duties, and with rights 
go responsibility. It’s a balance. 

Mr Vandette: It is. 

Mr O’Toole: I don’t think Big Brother or the govern- 
ment should solve all problems. Individuals, those most 
vulnerable, we have a duty to protect. We have a duty as 
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a government to the minimum standards, not only in pay 
equity, employment equity, employment standards. We 
have a duty. I think many of the unions, in your collec- 
tive agreements, enshrine those rights and responsibilities 
within the language of those particular workplaces, and 
I think the individual workplace far exceeds the provin- 
cial workplace. It’s unique to each workplace. Algoma 
Steel is a perfect example where the union and the 
leadership of both management and union restructured 
and took over a company that was otherwise failing. 
That’s the responsibility and that’s the balance we’re 
talking about. 

You basically recounted being mistreated by the 
current system — that’s what I heard you say — that you 
felt betrayed and almost suicidal at certain points through 
your last five or 10 years. It has been a tough five or 10 
years. I’d have to agree with you. I think there are good 
bosses and bad bosses, good employees and bad 
employees, and you’re always looking for that arbitrated 
fair balance. That’s what this legislation is about. It’s 
trying to focus the resources. If you look — and I could 
give you Statistics either now or after the meeting, if 
you’d like to discuss it— do you think the current 
system is working when it’s only paying 25 cents on the 
dollar owed to that particular employee who’s already 
worked and is only getting 25 cents out of the dollar? 
Don’t you think we, as a government, have a responsibil- 
ity? You used the term “no greater honour than to 
serve,” and that’s exactly what my motive is, is to focus 
the resources where they’re most needed. When I see 
legislation that’s only paying 25% on the dollar, I’d say 
that system needs an examination. 

It’s people like yourself who are calling on us as a 
government to take those tough decisions and make the 
system respond to the people who most need the help. 
Injured workers are probably the top of the list. Those 
very large international unions are well positioned to take 
care of themselves, wouldn’t you agree, to a large extent? 

Mr Vandette: Somewhat, yes. 

Mr O’Toole: I’m pleased with your presentation. It’s 
very sensitive. You looked at the history from where we 
were to where we are and what can we do to improve to 
the future. I really appreciate your coming forward this 
morning, and I saw you listening there all morning as 
well. 

Mr Vandette: Thank you very much. 

The Chair: Thank you, Mr Vandette. We appreciate 
your time to make a presentation before us here today. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, 
LOCAL 16 


The Chair: That leads us now to another group that’s 
accommodated a change in schedule. We had a cancella- 
tion this morning, and we appreciate the Canadian Union 
of Public Employees Local 16 altering their spot in the 
agenda and helping us flesh out the morning. Good 
morning to you both. Just as a reminder, we have 30 
minutes for you to divide as you see fit between either 
presentation time or question-and-answer period. 

Ms Della Case: Mr Chairperson, honourable members, 
my name is Della Case. I’m the group vice-president of 


our plant department, CUPE Local 16. I’m presenting on 
behalf of Lynda McFarling. She’s currently employed in 
a unionized workplace and is also the recording secretary 
of CUPE Local 16. 

First of all, I would like to thank you for giving me 
this opportunity to do this presentation today. This is a 
short presentation, as you can see, and it’s on a personal 
note. After the presentation, Lynda and I will try to 
answer any questions you may have regarding her 
personal story. 

This true story involves a violation of the Employment 
Standards Act by Lynda’s former employer. In approxi- 
mately 1986, Lynda commenced employment with a non- 
unionized workplace. The establishment, which is this 
Ramada Inn, was and is still owned by Tony Ruscio. 
Within a period of four and a half years, Lynda held the 
position of banquet waitress, then she was promoted to 
hostess and finally to a more responsible position of 
assistant manager of catering, which included duty 
managing. During this time, Lynda felt confident and 
secure in her position. 

In the spring of 1991, Lynda went to work at 9 in the 
morning and worked until approximately 2 in the morn- 
ing the following day. These long hours were not 
unusual, as she had worked this and longer hours on 
previous occasions. At approximately 11:30 that night she 
was approached by Tony Ruscio and was informed that 
she was not to report to work the next day as she was 
being laid off due to downsizing. The following day the 
manager of catering called Lynda to request her assist- 
ance as a favour to him to help prepare the payroll for 
the banquet department. Being a cooperative person, she 
said would, even knowing she was laid off by Mr Ruscio. 

Within a couple of days of being laid off, Lynda 
reported the incident to the department of labour, as she 
wondered what recourse she had. The department of 
labour indicated that Mr Ruscio had violated the Employ- 
ment Standards Act because he had not given her proper 
notice — clause 40(d), four weeks’ notice, and clause 
40(7)(a). They informed her that Mr Ruscio had a 
required number of weeks to recall her or pay her 
severance pay. If he did not comply within the required 
time, then she was to return to them and file a formal 
complaint. He did not comply. 

Once the complaint was filed, the labour board con- 
tacted Mr Ruscio and informed him that he had to pay 
Lynda four and a half weeks’ severance pay. Following 
this, Mr Ruscio had his manager of catering call Lynda 
to see if he could cut a deal. He asked her if she could 
accept two weeks’ severance pay instead of her entitled 
four and a half weeks, as times were hard. Lynda replied 
negatively to the lesser amount as she knew what she was 
entitled to under the employment standards, which she 
did receive at a later date. Shortly after refusing the lesser 
amount from Mr Ruscio, Lynda became victimized, as 
she was told she could no longer set foot on Mr Ruscio’s 
property, which meant she could no longer have coffee or 
lunch with her former co-workers. 

This story is one of many examples of why the 
employment standards laws are so important to preserve. 
Without these laws, employees will be constantly sub- 
jected to uncaring employers, with no recourse. This does 
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not make for a fair and equal society to live in. We hope 
you are listening to all our concerns as they will affect 
the dignity and the future of all working people, which 
belongs to our children and our grandchildren. 

The Acting Chair (Mr Ted Chudleigh): Thank you 
very much. That leaves us with about 25 minutes or 
about eight minutes per caucus, and we start with the 
third party. 

Mr Martin: I appreciate how difficult it is to come 
before a group such as us, even to present a formal 
presentation that deals with some of the more technical 
aspects of bills etc, but to come and tell a personal story 
has to be even more difficult. For you to come today and 
to share this with us I think is an act of courage. But it’s 
not a surprise or unexpected, because there are a lot of 
courageous, hardworking, caring and hurting individuals 
out there who have been caught in the machinations of 
the system and not dealt with in a fair and kind and 
respectful manner. 

It’s good that this committee hears stories such as 
yours, because then we’re able to put a face on how 
legislation already in place is working, or not working, 
and out of that perhaps we can begin to decide what it is 
we can do to make it better. We want to do everything 
we can to improve legislation so it helps people. We had 
a story earlier this morning from a gentleman who came 
forward and told a story, and it was equally as helpful as 
yours. 

Is your gut feeling — the story you told was on a very 
personal level — having looked at this bill, having 
prepared to be here this morning and perhaps having 
talked to some folks about it, that it is going to be helpful 
or unhelpful in light of your experience and perhaps the 
experience of others out there who may find themselves 
in the same boat as you? 

Ms Lynda McFarling: I don’t believe it’s going to be 
helpful. I’m not exactly sure of everything in the bill, I'll 
have to admit that, but if it wasn’t there for me when 
] — that was how many years ago, four or five years 
ago. Maybe because I grew up in a union family, I knew 
I had some rights because I was taught it all my life. But 
there are people out there who may not know their rights, 
and if they’re not given the employment standards, 
people are going to lose. “Well, go to court” — trust me, 
a single mother with two children cannot afford to go to 
court and pay her legal fees. If employment standards 
hadn’t been there to help me, I guess Mr Ruscio would 
have won and I would have been out four and a half 
wecks’ wages. 

Mr Martin: You certainly make a good point that’s 
specific to the bill. With the fact that we’re going to lose 
the resource of that employment standards office in many 
substantial ways, you would be forced to either fall back 
on the resources of your union or your own resources. I 
mentioned earlier this morning that two thirds to three 
quarters of the working population in Ontario today are 
not unionized, so it falls back on their — 

Ms McFarling: See, that’s the thing. When I worked 
at Ramada Inn, it was non-unionized. I believe now there 
is a union in here finally, which I think is great, but then 
I didn’t have a union to fall back on. I knew where to go 
because of my family background, hearing it and know- 


ing about some labour law because my father was very 
involved. I knew I could go to the labour board or the 
employment standards office and find out what was going 
on, but probably the person next to me who worked here 
wouldn’t have known that. 
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Mr Christopherson: I also want to thank you for 
coming forward and sharing your personal story. I accept 
that you’re not suggesting that you’re here as an expert 
on Bill 49 but merely someone who has experienced a 
real-life situation under the Employment Standards Act 
and wanted to share that with us, and I accept that 
context of your presentation. 

I’d be interested to hear your reaction, though — 
you’re now active in the labour movement and have some 
sense of not only what your rights are but how govern- 
ment works and how it doesn’t work etc. Part of the 
impact of Bill 49 will be to allow the government, 
because there will be fewer rights enforced under the 
Employment Standards Act, to lay off at least 45 employ- 
ment standards officers. From a commonsense point of 
view — a phrase we hear a lot these days — do you 
think having 45 fewer employment standards officers will 
make for greater or less protection for the most vulner- 
able workers who need to rely on the Employment 
Standards Act to have their rights enforced? 

Ms McFarling: Less, far less protection. It’s just 
ridiculous. I am lucky because I have a union to help me 
now, but for anybody out there who doesn’t, not to have 
anybody here in Sault Ste Marie — even if they even 
take them out of Sault Ste Marie and say, “Oh, we’ll put 
them in North Bay or Sudbury,” how are we going to 
access them? 

Mr Christopherson: What we’re attempting to point 
out with these hearings is that this all fits. By removing 
rights from the law and downloading the enforcement of 
whatever is left as much as possible down to the unions 
or to force people to go into the courts, this government 
doesn’t have to employ as many employment standards 
officers; therefore they can find the $40 million that 
they’re taking out of the Ministry of Labour which goes 
towards paying that ministry’s share of the 30% tax cut, 
which of course is benefiting the most wealthy. All of 
this fits together. 

The losers in all of it — and we’ve seen it without 
doubt in every community we’ve been in, in terms of the 
overwhelming response — the real losers in this are the 
workers who no longer have their rights enforced, and the 
real winners are the ones who already have the power 
and the influence, who will have greater influence and 
power and at the end of the day will have more money 
because they’ll benefit most from the 30% tax cut. 

By bringing forward your story, I think you’ve helped 
other Ontarians understand exactly what’s at play here. 
By allowing everyone to comment on the whole game 
plan, we’re able to see that this is not an isolated bill in 
terms of taking away rights; it’s a calculated agenda that 
at the end of the day leaves those who have little much 
worse off. In fact, one person, a labour leader — it’s a 
great quote — said it’s like Hood Robin: You rob from 
the poor and legislate for the rich. I want to thank you 
very much for coming forward today. 
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Mr O’ Toole: Thank you very much for your particular 
incident report. Just to clarify a few details, I’d appreciate 
that, you started, I gather, Lynda, in 1986 with Ramada? 

Ms McFarling: Approximately, yes. 

Mr O’Toole: It was new at that time, probably. Were 
you full-time or part-time? 

Ms McFarling: Full-time. 

Mr O’Toole: You were full-time right through till 
1991. At that time, there was no representation; you were 
sort of on your own. As I understand the recounted story, 
you moved through a number of progressively more 
senior positions. Was there any particular reason? Were 
they actually downsizing the organization? Were there 
other people involved in this? 

Ms McFarling: Yes, a couple of porters, maybe, got 
laid off. 

Mr O’Toole: Was it done on a seniority basis? 

Ms McFarling: No. 

Mr O’Toole: No? I think you’re right. We have to 
look at the workplace, each individual workplace, 
whether it’s unionized or not. I think those duties follow. 
Would you classify them as a good employer or bad 
employer overall? 

Ms McFarling: Overall? 

Mr O’Toole: Yes. You stayed there five years. 

Ms McFarling: I know I stayed there for five years. 
More or less because I needed a job, I stayed for five 
years. I had certain bosses that I really liked working for, 
and then there were others. 

Mr O’Toole: Trying to separate the two situations, in 
those five years were you paid the appropriate amount of 
money for the work performed? 

Ms McFarling: Yes, until they put me on salary. 

Mr O’ Toole: So I guess there was an infraction at the 
end on the severance disagreement thing. I’m trying to 
understand it. 

Ms McFarling: I would say yes. 

Mr O’Toole: That was the claim, was it? 

Ms McFarling: Well, he wouldn’t pay it. Yes, that 
was the claim. 

Mr O’Toole: But he tried to make a deal of some 
settlement. 

Ms McFarling: Times were hard. He knew times were 
hard for me because I was single, two children. 

Mr O’Toole: I’m glad that you were able to get help. 
I think that the Employment Standards Act isn’t being 
diminished. If you look at the time limit, for example, 
from two years to six months, what that’s trying to do 
is — people like yourself in different sectors of the 


' economy, home work, whatever — bring those cases 
_ forward more quickly to not allow an employer to take 


advantage of not just you but a whole string of 


' employees over a two-year pipeline, to bring the issues 
| forward more quickly and bring prosecution more quickly 
_ and focus resources. 


Phase two is that once you have that judgement on that 
particular employer, you can spend your time on the 


collections, which is currently in disarray, it’s failing, it 


actually isn’t helping the people. It’s fine to get the 


_ judgement against the particular employer, but really 


we’re not collecting the judgements, and we’re really, I 
believe, focusing the resources. I ask you if you think 


that’s the right thing to be doing, not from a political 
kind of perspective. We really want to fix this for the 
right reasons. Your story being the one we’re discussing, 
don’t you think that getting to the issue quicker is 
important? 

Ms McFarling: I got to the issue quickly, though. I 
just don’t think it’s right to put limitations on it. I knew 
what my rights were, but if somebody came along and 
told me a story and I said, “Jeez, you could have gone to 
the employment standards about that,” and then they 
would say, “Oh, yeah, but it was like seven months 
ago”’ — too bad. 

Mr O’Toole: These public hearings are part of that 
education process, which have a duty to do. 

Ms McFarling: Exactly, and I know people are 
supposed to know what their rights are, but not every- 
body does. 

Mr O’Toole: It’s difficult. A lot of people watch 
television. But anyway, thank you very much. 

Mr Baird: Thank you very much for your presenta- 
tion. We appreciate your coming. When you went 
through the process, I think it was in 1991, did you 
eventually get the four and a half weeks that were 
coming? 

Ms McFarling: Yes, definitely. 

Mr Baird: Terrific. I guess you’re a very small 
minority, not only to get something back but to get the 
entire amount back. We’re only collecting 25 cents on the 
dollar now, and that was the same under the last govern- 
ment or two. Even then the last government, this govern- 
ment, governments of all parties, because of bankruptcies, 
insolvencies and so forth, have had to ask workers to 
settle for less than that. So to receive 100% is — I hate 
to use the word “fortunate,” but with the way the current 
rules are, it is. We want to try to improve that situation. 

Even once someone knows about the act, complains, 
it’s investigated and an order is issued the collection has 
been a big part of the problem. We know the previous 
government disbanded the entire collections unit, 100% 
cut, discharged all the employees there and just said, 
“Listen, the existing employment standards officers can 
take care of it,” with no plan for training, absolutely 
nothing. I guess that’s part of our plan, to bring in 
professionals who go after what I would call these 
deadbeat companies which aren’t accepting the responsi- 
bility to treat their workers fairly. I know that’s a concern 
for us. Our view is that we can’t tinker with it, we’ve got 
to ensure that we can deliver on it, and just changing the 
status quo won’t work. 

We heard from one union leader yesterday who said he 
has a 100% collection rate. He is able to collect 100% 
because under his collective agreement there are mechan- 
isms for him to get it. He delivers 100% for his workers, 
and I was pleased to note that. 

We heard from one individual this morning who, like 
you, gave a very personal story that was good. This 
fellow was from Algoma Steel, I believe, and he said, 
“The large unions are capable of taking care of their 
members.” I know the Steelworkers, a very well- 
respected union, do a terrific job for their members. It’s 
part of our priority to say, “Listen, where there is a 
unionized environment” — as you mentioned, where you 
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are now in a union, CUPE is the biggest union in the 
country and very well respected. My father was a mem- 
ber for more than 25 years. If they’ve got the 
defender — we’re getting very few requests from 
Employment Standards Act violations there. Let those 
advocates — one presenter said yesterday they’re the best 
ones; they’re on the ground and they know the situation 
to free up the resources to help those workers who are 
most vulnerable and might not even be in a position to 
know about the act. That’s something we’ve heard from 
around the province, in what ways we can help communi- 
cate better what the standards are, not to employers so 
much but to the workers themselves because they’ll be 
the best defenders of their own rights. 

Thank you very much for your presentation. We really 
appreciate it. 
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Mr Duncan: Thank you for your presentation. Often- 
times a vivid example of what can go wrong in a system 
is a good reminder to those who write public policy about 
what is good and what is bad in the system. 

I just want to address a couple of issues and perhaps 
ask your opinion. Just to reinforce, you had indicated it 
is your view that these amendments proposed by the 
government reduce minimum standards. Is that correct? 

Ms McFarling: I’m not sure of the act. As far as I’m 
concerned, if they’re going to take away some of the 
rights from employment standards, then yes. 

Mr Duncan: So your concern is that despite what the 
members of the government have said, this won’t make 
it easier for somebody who was in your position; it’ll 
make it more difficult. 

Ms McFarling: I think it’s going to make it more 
difficult and more expensive. I don’t believe what the 
government is saying, that this is all they’re going to do. 
They’re liable to start tearing more of it apart. I think it 
may be improved on but not made less. 

Mr Duncan: You’re a CUPE recording secretary for 
the local, so you’ ve been in a non-union environment and 
now you’re obviously working in a unionized environ- 
ment with that protection. It would be our observation 
that this statute, the Employment Standards Act and the 
amendments proposed to it, is much more important from 
the perspective of an unorganized worker who does not 
have the backing of a union. Would that be your view as 
well, having been in both? 

Ms McFarling: Because we have protection, I think 
yes. It’s for people who don’t have unions to back them 
and people who don’t understand. I’m not that knowl- 
edgeable on the bill anyway, but people who don’t have 
protection need it. 

Mr Duncan: It would be our view that they are the 
people we are most concerned with. I think we need to 
address a couple of things. There were statements made 
by the gentleman from the injured workers’ group, Del, 
and just now. First of all this government — I think the 
term used was “trying to find a balance” — has effective- 
ly gutted pay equity, made it more difficult for the 
unorganized to organize, reduced health and safety and 
cut funding for the enforcement of health and safety and 
employment standards. 

They’ ve been sitting here smugly charging the previous 
government for eliminating the collection aspect of the 


Employment Standards Act, neglecting to say that they 
attempted to deal with it in other ways: (1) by creating a 
wage protection fund, and (2) by reassigning the work to 
employment standards officers. They submit that a 
delegation yesterday said he collects 100% of settlements 
and neglected to mention that was a public sector repre- 
sentative. 

We’re of the view that yes, you should always be 
looking to find efficiencies and make better not only the 
enforcement of employment standards but the administra- 
tion of the act itself. What we see is a deliberate attempt 
to undermine that, and those who work in the field have 
repeatedly said that. We also see this as yet another half- 
baked attempt to deal with a very complicated piece of 
legislation that ultimately doesn’t even deal with a 
number of real concerns that go beyond the changes in 
minimum standards, the reduction in minimum standards 
they are proposing today. 

I concur that this government is very much Robin 
Hood in reverse, taking from the poor and vulnerable and 
giving to the rich and powerful, and not finding balance, 
as has been suggested. The real agenda here goes well 
beyond administration. In fact, the logical inconsistency 
in the amendments has been borne out by a number of 
delegations. 

Without commenting on the specifics of your situation 
and on what you experienced I can say that we have 
heard other stories at these committee hearings, we have 
heard stories in our constituency offices and we’ve read 
in the newspapers that our objective, if it is to improve 
enforcement, isn’t being met by these amendments. I 
would concur with you that in the government’s attempt 
to deal with its efficiency issues it is, in my view, making 
it more difficult, particularly for the unorganized, to get 
fair treatment and fair enforcement. 

If the government says that 96% of claims are for less 
than $10,000, what’s the big deal? Why do you need a 
maximum? If the government isn’t going to set a mini- 
mum — why don’t they say what the minimum is? Why 
do they need it? Why should there be a minimum? We’ve 
had business organizations in here time and again sug- 
gesting that they like most of what they see, that they 
concur with the notion of getting greater efficiency, and 
we concur with that. Some aspects of what the govern- 
ment is suggesting we think are right, and we shouldn't 
just bury our heads in the sand and pretend that every- 
thing is well. It’s not. 

But if the majority of employers in this province are 
good employers and this statute only affects those bad 
employers, then what’s the big deal? As a former 
employer who tried to meet obligations, I can tell you 
this piece of legislation was probably the least intrusive 
in terms of red tape and burden. You only dealt with it 
when somebody was coming on or going off the payroll. 

Our view is that you’re absolutely right. I thank you on 
behalf of the official opposition, the Liberal caucus, for 
sharing your personal story with us and helping us to 
remember that despite all this talk, it’s real people who 
are affected by this in their day-to-day lives. 

You as a government have an obligation to listen to 
these people and understand what they’re saying to you 
and realize there have to be certain minimums in place to 
protect people. 
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The Chair: Thank you both for taking the time to 
appear before us. We appreciate it. 

That concludes our morning session. I guess a group 
discovered they had two people who had independently 
requested spots, so the 1 o’clock session has been 
cancelled; it was a duplicate of the 2 o’clock. The 
committee stands recessed until 1:30. 

The committee recessed from 1158 to 1331. 


SAULT STE MARIE BUSINESS AND 
PROFESSIONAL WOMEN’S CLUB 


The Chair: The first group up this afternoon is the 
Sault Ste Marie Business and Professional Women’s 
Club. Good afternoon. Welcome to the committee. 

Ms Shirley Mantyla: Good afternoon. Sharon Selkirk, 
our Canadian immediate past president, will do the body 
of our presentation and Marlene Mathieu and I will make 
a few opening comments. 

My name is Shirley Mantyla and I am the president of 
the Sault Ste Marie Business and Professional Women’s 
Club. In 1994, downsizing challenged me to start up a 
small computer consulting business. I also teach computer 
training on a contract basis. 

We welcome you to Sault Ste Marie today and appreci- 
ate the opportunity to present our input regarding the 
impending changes to the Employment Standards Act. 
However, we are concerned that the attention needed for 
this important issue is perceptually diminished with the 
other government hearings, on housing, in our community 
on the same day. The growing trend of regionalization 
within media with smaller news outlets in local markets 
and limited coverage does not lessen the importance of 
crucial issues. It is my concern that the public may not be 
getting the full benefit of these hearings as they cross the 
province. 

As a non-partisan, non-sectarian, non-profit organiza- 
tion promoting the interests of working women, it’s been 
our good fortune to meet with each government of the 
day to discuss our resolutions. Sault Ste Marie is one of 
the many clubs of Ontario and we feel the honour to have 
local members serving in all levels of our worldwide 
organization. Right now, I would like to turn this over to 
Marlene Mathieu, BPW Ontario’s District 6 director. 

Ms Marlene Mathieu: Hello, everyone. As director 
for District 6, I represent Sudbury, North Bay, Kirkland 
Lake, the Tri-town area and Sault Ste Marie. Our five 
clubs in northern Ontario are a part of the larger Ontario 
organization with 30 clubs. Our clubs have spent many 
years working on improving the economic status of 
working women. We have a large base to draw our 
research material from and compare this material with 
other provinces under our Canadian federation. 

Sharon Selkirk, our Canadian immediate past president, 
who just turned over the presidency this past Saturday, is 
also international resolutions chair for our international 
federation, which covers more than 100 countries. 
Employment conditions worldwide have been worked on 
by our organization for decades. At our international 
congress just this July in Italy, we were pleased that 
Sharon was voted in as international secretary for a three- 
year term. We now turn this over to Sharon Selkirk with 


our concerns regarding the changes to the Employment 
Standards Act. 

Ms Sharon Selkirk: It gives me great pleasure to be 
here to present our concerns from the BPW members of 
Ontario. Over the years BPW clubs throughout Canada 
have presented resolutions addressing employment 
standards in the form of briefs to both the provincial and 
federal governments. A sampling of our resolutions 
addressing employment conditions and labour issues are 
included in appendices A and B of our handout. 

The Canadian Federation of Business and Professional 
Women’s Clubs was incorporated in June 1930 and is a 
non-sectarian, non-partisan, non-profit organization. It is 
composed of more than 80 clubs in Canada and approxi- 
mately 2,500 members. The Sault Ste Marie club is one 
of its member clubs. 

Our primary concern is improvement of the status of 
women employed in Canada, and for more than 60 years 
BPW has worked to improve the economic, employment 
and social conditions of women; to stimulate interest in 
federal, provincial and municipal affairs; to encourage 
women to participate in the business of government at all 
levels; and to assist women and girls to acquire education 
and prepare for employment. We represent a diverse 
group of women employed in the professions and busi- 
nesses in both the public and private sectors. 

The highlight of the Fourth World Conference for 
Women in Beijing, at which I represented BPW Canada’s 
part of the government NGO team, was when Canada 
was chosen from over 100 countries and presented with 
the award by our international federation for the most 
achievements in women’s issues in the last decade. These 
accomplishments were achieved by working closely with 
the governments in power at both the federal and provin- 
cial levels. 

We are gravely concerned that recent and pending 
changes by all levels of government will erode our 
decades of progress. Of major concern to us are the 
proposed changes to the Employment Standards Act in 
Ontario. This act is designed to create a level playing 
field for all employers by setting minimum requirements 
for the protection of the majority of working people in 
Ontario. It specifies the rules governing minimum wages, 
overtime pay, vacation pay, equal pay for equal work, 
hours of work, pregnancy and paternal leaves, and notices 
of job loss. 

The enforcement of the provisions of the act is some- 
what inconsistent and ineffectual, as in cases which take 
years to be resolved while compliance orders served on 
employers are not enforced. Some of the areas in which 
enforcement is lax, such as maternity and parental leave, 
are of particular concern to women. 

While Minister of Labour Elizabeth Witmer states that 
Bill 49 is just introducing simple administrative amend- 
ments to the Employment Standards Act to encourage 
compliance and simplify administration, we feel that the 
proposed changes will have long-range ramifications for 
working individuals in Ontario. 

Today, as immediate past president and as a member 
of the Sault BPW, I come on behalf of the members of 
Ontario who have expressed their concerns about the 
long-term ramifications of the proposed changes on 
working individuals. 


R-1196 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


27 AUGUST 1996 





Women make up the majority of the workforce in 
Ontario, comprising a large number of the part-time 
workers. Many are employed in non-union positions in 
the service sector and small businesses and must handle 
complaints on their own. The majority of these workers 
face uncertainty as they have few benefits and limited 
resources to secure their futures. 

For many years, there has been a concerted effort to 
encourage women to enter non-traditional occupations 
and managerial positions. The erosion of the ESA could 
position genders unfavourably against each other. We 
recognize that both men and women are challenged by 
the current economic times. We must work together to 
overcome these obstacles presented in the ESA changes. 

The recent repealing of the Employment Equity Act 
and the possibility of major changes to the Pay Equity 
Act are of great concern to our members, as they have 
lobbied for this legislation for many years. Now the 
proposed changes to the Employment Standards Act 
further add to the concerns of the working women in 
Ontario, as women are often the targets of harassment 
and unfair treatment in the workplace. 

Present legislation allows an employee up to two years 
following the violation to formally make a complaint 
against an employer. The proposed change limits the time 
period that an employee has to bring a grievance against 
an employer to six months. This change will have major 
consequences to many individuals. 
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Today, with the present rate of unemployment, individ- 
uals are often afraid to initiate complaints against 
employers for fear of reprisal leading to dismissal. Many 
women in Ontario, especially those employed in small 
businesses and the service industry, feel they are unable 
to initiate any grievance procedures against their present 
employers. Their welfare is dependent on the retention of 
their present positions. They must continue working until 
other posts are secured. Thus, due to the limited job 
market, they are often forced to work under adverse 
conditions, enduring hardships and violations of their 
basic rights. 

Our mandate includes eliminating all violence, 
especially against women and children. Statistics support 
the fact that often women endure years of abuse before 
they take some positive action to remove themselves from 
the offending situation. Similar scenarios are often seen 
in the workplace, as workers are reluctant to come to 
terms with the injustice. We would encourage the govern- 
ment to thoroughly investigate this often overlooked 
reality. 

Under the proposed amendments, complaints against 
their respective employers must be issued within six 
months of the violation. The act states that only the past 
six months of the employer’s practices will be considered 
during the investigation of the complaint. This limited 
time period forces the employees to choose between 
keeping silent to help ensure retention of their jobs or 
coming forward and risking the possibility of giving up 
their security. Even if they are fortunate in establishing 
new positions, it may be too late to initiate complaints 
against their former employer, as the violations occurred 
more than six months before. 


Women form the majority of domestic and home 
workers, often live-ins, and part-time workers in Ontario 
today. Most of these workers are employed in non-union 
settings, with no support systems. Over the years, many 
of these employees have found themselves in situations 
where their wages are in arrears and they have no 
recourse but to remain on the job until something is 
secured. They are on a perpetual treadmill, with no 
foreseeable solution to their problems. These situations 
create undue hardship, as the workers do not have the 
resources necessary to seek new employment or to 
challenge their employers. 

Limiting claims to a maximum of $10,000 will not 
always compensate for the wages lost and the suffering 
endured by the employee. The employer is the winner in 
such cases, as any portion of the debt beyond the $10,000 
maximum is automatically and unfairly forgiven. Allow- 
ing this to happen encourages unscrupulous employers to 
continue such appalling practices. 

As indicated before, many of the workers, especially 
those with no representation, cannot afford to even 
initiate a complaint, let alone decide to take their cases to 
court. Ontario legal aid is not available for employment 
law issues, leaving no government funding resources to 
assist with the engaging of professional counsel. Thus, 
the choice of taking the complaint to the Ministry of 
Labour or having it heard in the courts is not available to 
many Ontario workers. The cost of taking the matter to 
court is unattainable. 

Further, if the outcome of the complaint filed with the 
Ministry of Labour is not satisfactory to the worker, 
unless the decision is made to withdraw the complaint 
within two weeks after it is initiated, there is no recourse. 
The worker is not entitled to pursue the matter further, 
even though the total amount of wages owing to the 
employee may be greater than the amount of settlement 
reached in the case. Two weeks is an unreasonable time 
frame to make such an important decision. One can 
hardly gather all the factual data necessary to effectually 
support the decision within such time constraints. 

BPW has been aware of and worked on many of the 
same issues as the International Labour Organization for 
decades. Our joint work within the United Nations has 
addressed employment issues through human rights 
worldwide. We have long recognized the importance of 
organized labour for full- and part-time employees and 
have lobbied for a higher minimum wage and improved 
working conditions and benefits. Collective agreements 
are guidelines for all parties. With the proposed changes, 
union workers will no longer have access to the Ministry 
of Labour’s enforcement procedures. We believe Bill 49 
will eventually lead to lowering the working standards in 
Ontario. What will be the state of workplaces without any 
structure? 

Time means money. Private collection agencies will 
want to bring closure to claims as soon as possible. With 
added harassment from these agencies, the claimants 
could feel intimidated and be forced into accepting 
incredibly low offers. How will this be monitored? How 
do we ensure that the claimants get the moneys due to 
them? 
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Today the job market is shifting and the number of 
people employed in small businesses and the non-union- 
ized service sector is steadily climbing. These employees 
want to be sure their rights are protected. They want to 
be treated fairly and justly, receiving a fair wage for their 
services. They want to be assured that they have some 
recourse without reprisal if their employers fail to live up 
to their end of the commitment. When one’s financial 
base is threatened, violence can escalate, many of the 
victims being women and children. 

BPW Ontario’s resolution 1996/07, which is shown in 
appendix A, asks the government to strengthen the power 
of the investigating officers to oblige employers to 
comply when in violation of the act and to require 
investigators to follow through and ensure that compli- 
ance orders are carried out. We have asked to improve 
training on gender bias in the workplace for employment 
standards adjudicators, for example, maternity leave and 
parental leave, and to shorten the length of time to 
investigate within 30 days and to resolve disputes within 
12 months. 

While a few of the items can be classified as house- 
keeping, Bill 49 disproportionately favours the employer 
and inversely reduces the nghts of the employee. The 
greatest impact will be felt by women in low-paid jobs. 

Over the past year, there have been numerous changes 
affecting the people in Ontario. Bill 49, while attempting 
to simplify the Employment Standards Act, is creating 
additional hardship for the majority of workers in 
Ontario. 

The Chair: That leaves us about three and a half 
minutes per caucus for questioning. This time the ques- 
tioning will commence with government members. 

Mr Baird: Thank you very much for your presenta- 
tion. We certainly appreciate the time you’ve taken to 
come out. 

This is a two-stage approach. That’s one thing I’d 
point out. This is the first phase. There’s a complete 
review that will take approximately eight months. I think 
it points out many of the issues you pointed out. Obvi- 
ously the participation of women in the workplace has 
changed dramatically over the last 20 years, and that’s 
something that has to be reflected in the act. That certain- 
ly will be a big part of the review process. 

I’m a member from eastern Ontario, but I read the 
other day that in the city of Toronto one out of five 
workers is working at home. Obviously that’s gone up 
considerably in recent years, and the act has to reflect 
that. 

One of the things you mentioned in your brief, near the 
end, with respect to collections, is the issue of forcing 
companies to comply. This has been a recurring theme 
throughout the province. We’ve heard pretty much 
consistently wherever we’ve gone that we’ve got to do a 
better job. We’re now collecting only 25 cents on the 
dollar. Assuming our minister, Elizabeth Witmer, is not 
Satisfied with this, we’re certainly not prepared to go 
without a better try at it. 

One of the provisions in the bill, as you know, would 
be to have collection agencies go after what I call 
deadbeat companies more aggressively. You mentioned 
other measures. What could I tell Minister Witmer 


specifically that you would suggest we could do? I know 
both opposition parties have been in government in the 
past and I think there’s certainly been an earnest attempt 
to try to collect more. I think we’ve got to do a better 
job, so I guess I’m completely with you there. What 
specific suggestions could I bring back to Elizabeth 
Witmer that you would have in terms of compliance? 

Ms Selkirk: Collection agencies, to me, have a stigma 
around them. 

Mr Baird: They go after deadbeats. 

Ms Selkirk: They may go after deadbeats, but they 
also deal with the employee who’s putting in the com- 
plaint and that could often have an adverse effect on 
them, forcing them to feel it necessary to come to closure 
before they really have reached a proper agreement. 
There’s just that stigma attached with collection agencies 
that I think people would find unnerving. 

Mr Baird: That of course wouldn’t be a change from 
the status quo. I’ve checked the figures for the last 
number of years and of the $16 million that we’re 
collecting for workers, which is the 25 cents on the 
dollar, about $3.5 million to $5.5 million of that is settled 
at less than the employee was entitled to. It certainly does 
happen now, so the collection agencies wouldn’t bring 
that about. 
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Your point about the stigma, though, I think is a very 
valid one. When you have a collection agency legitim- 
ately going after you, it means you’ve done something 
wrong as a consumer. If it puts a stigma on a company 
that’s failed to accept its responsibilities, to live up to its 
obligation to its workers, I have no problem with that 
whatsoever, because I think they should have that stigma. 

The Chair: Moving to the official opposition. 

Mr Jean-Marc Lalonde (Prescott and Russell): I 
want to thank the three women for coming in front of this 
panel today. There are a few points that you’ve touched 
on in your brief here. If I go to the proposed change in 
the time limit that an employee has to bring a grievance, 
I fully agree with you that in today’s world it’s very hard 
to find another job. So people will have to suffer all that 
time and then cannot go back any further than six 
months. 

There’s an area in the employment standards that is 
really going to affect the woman: the fact that the 
employer will be able to ask the employees to work more 
than 44 hours now before he gets his overtime. An 
arrangement could be made between the employer and 
the employee, let’s say, to work 48 or 54 hours. Knowing 
that the woman plays a big role in the family, do you 
think this will have an effect on the quality of life in the 
family? 

Ms Selkirk: Personally, it would have a big effect on 
my quality of life in my family, being forced to work 
more than a 40-hour week, which I have now. I imagine 
most of our members would feel the same way, that it 
would definitely have an adverse effect on their family 
life. We are promoting quality of family life within our 
organization. It’s been one of the platforms that we 
fought for even in Beijing, so I feel that is very import- 
ant, the family unit. 

Mr Lalonde: During your dealings, have you had 
anybody in your organization who had to make an appeal 
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in the past who went over the $10,000 limit that we are 
imposing at the present time in the bill for collection 
process? 

Ms Selkirk: I don’t know anyone personally in our 
organization, but I know of incidents that have been 
brought forward at our various meetings citing incidents. 
A lot of them have been immigrant women who have 
really suffered for quite a long period of time because 
they had no recourse whatsoever, and the wages owing 
were much more than $10,000. 

Mr Lalonde: The government is saying that only 4% 
of the appeals at the present time are for amounts that are 
over $10,000. I just remember when I met a district 
engineer at the Ministry of Transportation. I was telling 
the district engineer that there was an area which was 
very dangerous for drivers, and he said, “Well, it doesn’t 
matter; 95% are regular commuters.” He forgot about the 
other 5%. In this case, it’s the 4% that are higher than the 
$10,000 that we’ll be forgetting in this new act. 

Mr Christopherson: Thank you very much for your 
presentation. The work of your organization is well 
known and well respected and we appreciate your taking 
the time to be here today. 

I note that on page 8 you make the very direct state- 
ment, “The greatest impact will be felt by women in low- 
paid jobs.” 

You also point out in your historical information 
section that women have been disproportionately affected 
by a number of measures. You mentioned repealing of 
the Employment Equity Act and the changes to the Pay 
Equity Act. To that I would add: the 22% cut to the 
poorest in our province, which are mainly families 
headed up by women who are on their own; the cutting 
of support to battered women’s programs; the recent 
announcement of folding up all the local family support 
programs in all of our communities. All of these things 
show that we have an agenda unfolding by this govern- 
ment that disproportionately, negatively affects women, 
and it’s really important that you and others come 
forward and make that case. 

I want to draw attention to one area that you spent 
some time on, the limitation periods. You talk about the 
fact that “Individuals are often afraid to initiate com- 
plaints against employers for fear of reprisal leading to 
dismissal.” I really need for you to talk to the govern- 
ment members because they will not move on this issue, 
they will not address the issue of the fact that the reason 
people don’t file — 90% of the claims are after people 
have left the employment of the offending employer — is 
because they were afraid to. They keep reiterating and 
mimicking the words of the minister that this is all to 
streamline things and do all these things and they refuse 
to talk about — or say you’re wrong. I’d love to hear one 
of them, when their turn comes, say that you are wrong, 
people aren’t afraid, because that is the case. 

We had a chamber of commerce representative in 
Kitchener who said that it will stop a person from “sitting 
on his can and mulling it over,” that somehow the time 
lines are being abused. The fact of the matter is that by 
cutting to just six months, people will not make claims 
because they won’t leave the job because they’re afraid. 
They’re afraid to make a claim while they’re there. Will 


you please tell the government members that’s why 
there’s a loss to working people, particularly women. 
They just don’t seem to get it. 

Ms Selkirk: I’m sure we will reinforce your thoughts, 
because those are our thoughts. We will be presenting a 
brief to the provincial government and those thoughts will 
be definitely within our brief. 

Mr Christopherson: I’m going to start pushing from 
here on in and every time somebody raises it, like these 
people, I’m going to ask the government to either say 
that you disagree with them, whoever is sitting there, and 
that this is all just make-believe, or admit you’re making 
a horrendous mistake and that you are going to hurt 
people and will agree to recommend to the minister to 
change the law at the end of these hearings. I think it’s 
time we started to take this thing head-on. 

The Chair: Thank you all for taking the time to make 
a presentation before us here today. We appreciate it very 
much. 


SAULT AND DISTRICT 
SOCIAL JUSTICE COALITION 


The Chair: That leads us now to the Sault and District 
Social Justice Coalition. Welcome to the committee. We 
have 30 minutes to be divided as you see fit. 

Ms Renata Fisher: I’m Renata Fisher and I’m very 
pleased to be here this afternoon. Can everybody hear 
me? I’m presenting this submission on behalf of the Sault 
and District Social Justice Coalition, which is based in 
Sault Ste Marie. We have been in existence for approxi- 
mately two and one half years and comprise around 200 
members, including both grass-roots community groups 
and individuals. The bulk of our membership, however, 
is low-income individuals, women and students, and the 
focus of our work so far has been on poverty issues and 
issues affecting women and children. 

We would like to speak to those amendments that 
would affect the most vulnerable workers, that is, stu- 
dents, women and others in unorganized workplaces and 
workers who are working in the low-end wage scale. I 
feel that it is important to consider and do an analysis of 
the impact of these proposed changes to the Employment 
Standards Act in the broad context of all the other 
changes that are affecting our most vulnerable workers, 
especially women and students. 

As if they haven’t already been assaulted enough with 
the impact of all the cuts, they will become even more 
vulnerable. Those working in organized workplaces and 
covered under collective agreements already have more 
than the minimum protections. Federal cuts to UI, 
provincial cuts to social assistance, the end of employ- 
ment equity and pay equity, the possibility of higher rents 
for rental accommodations in the future and on and 
on — I think this group has been so hard hit, and it will 
just make the sting of unemployment sharper. People will 
put up with intolerable conditions in order to keep their 
jobs. High unemployment rates, especially in social 
service jobs, which are a traditional source of employ- 
ment for many women, will ensure that no one will quit 
a job except for the most flagrant abuse of workers’ 
rights. The poor job market also gives a lot more power 
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to employers — the power to intimidate, abuse, harass 
and the power to threaten a worker with job loss if they 
dare to complain. 

I will present three typical examples of women who 
have had their rights violated or worked in unhealthy 
conditions. These are all true case histories and they have 
occurred locally, and they have come to our attention. I 
have to slightly alter the identifying information, how- 
ever, to protect confidentiality. All three women intend to 
stay in the community and hope to continue working in 
their fields and are afraid to be identified. This is a real 
fear in a small community, this fear of reprisals. I’m 
pleased to offer their stories on their behalf. 
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Case A involves “Catherine,” a single mother of one, 
newly graduated from a social services diploma program 
in 1994. She found part-time employment in her chosen 
field as a counselor at a local agency from September 
1994 to March 1996. Her wages were supplemented by 
child support payments. She was very happy to be 
working in a field where she had hoped to make a career, 
and extremely happy to finally be off social assistance. 
All indications were that she was performing well and 
that her job, though part-time, was secure. She had an 
evaluation after one year of employment, which was 
customary for all staff. There were some problems that 
were very minor and correctable, but all indications were 
that the agency was very pleased with her job perform- 
ance. 

At the end of February 1996, the supervisor called her 
in for a routine supervision meeting and told her that her 
confidence level was not what it should be after one year 
of employment, according to what the supervisor 
expected. Catherine had no prior indication that this was 
a problem and it wasn’t brought up in her yearly evalu- 
ation, nor was there any discussion of this being a 
problem, either verbally or in writing. No important 
policies, such as confidentiality or safety of the clients, 
was breached by Catherine. She was not given a time 
period to improve the supposed problem or constructive 
assistance on how to meet her employer’s expectations. 

Anyway, the options that were given to her were quit, 
be fired or take a demotion to night support. This night 
support position was a cleaning and meal preparation 
position, paying $4 per hour less. This was also a part- 
time position. Three shifts that were already booked for 
that week were taken away from her. Also, her parenting 
responsibilities did not allow her to take night work, 
because she would have had the additional burden of 
paying day care for a job that paid considerably less; her 
child was school-aged, so she was at least not having to 
pay those day care costs during the day. The alternative 
position offered her was also not dealing with clients, 
which was the employment experience that Catherine 
wanted and was trained for. 

She was devastated, shocked and angry. She quit 
because she didn’t think she had an option, and also she 
didn’t know she had any rights. But a co-worker sug- 
gested she go to the labour board and find out if she did. 
It was one month before Catherine found out that she 
may indeed have had her rights violated. In April, she 
went to the labour board office to pick up her papers. 


The staff there was very helpful and explained her rights 
to her and helped her fill out the forms, which she had to 
present to her former employer. She was told to give 
them seven to 10 days to respond. She did meet with the 
executive director of her agency in that time period. The 
director seemed surprised at her termination of employ- 
ment as well. She didn’t know about it, and asked her 
what her expectations were from the labour board. 
Catherine stated that at the very least she wanted sever- 
ance and compensation for the three lost shifts, but she 
did want her job back too. 

It appeared that no process was adhered to in the 
termination of employment and the executive director was 
not aware of this decision. Catherine said low self- 
esteem, which was cited as a reason for her dismissal, 
was not an issue because her self-esteem was actually 
soaring due to her job, which she enjoyed very much, and 
because she was finally off social assistance. 

This story has a partially positive outcome because of 
the Employment Standards Act. Catherine did not get her 
job back, but she was able to resolve this issue quickly 
because of the threat to the employer of a labour board 
investigation of the case. She received severance based 
on time worked as well as financial compensation for the 
three withdrawn shifts. She also received a good refer- 
ence, and her separation papers stated, “unsuitable for 
work” instead of “quit” so her UI eligibility would not be 
affected. She feels strongly that if the agency had not had 
the threat of a labour board investigation, they would 
have dismissed her complaint and not taken her nights 
seriously. She also would have been on social assistance 
again, instead of UI. 

In the past year, she has taken the opportunity of UI 
training to gain new skills, and now I’m pleased to report 
she’s starting a new business. 

Under proposed changes, it is unlikely that Catherine 
would have been able to resolve the situation with her 
employer or known that she even had any rights. She also 
would have had a deadline of six months to file a 
complaint, and it may have taken her longer than that to 
find out that her rights indeed had been violated. It was 
unnecessary for the labour board to continue to be 
involved, because the matter of compensation was dealt 
with internally. 

This true case illustrates how employers can use the 
threat of unemployment to lower wages or demote 
workers. The current standards are especially important 
for unorganized workers in low-paid sectors or part-time 
positions, many of whom are women. This legislation is 
the prime device for ensuring that workers are not 
exploited in these types of jobs. 

Case B involves “Marianne,” also employed at one of 
our local agencies from September 1995 until May 1996. 
Because of very unhealthy workplace conditions, which 
included severe verbal harassment and being forced to do 
tasks which put her at physical risk, she was forced to 
quit. When she quit, she was owed vacation pay for the 
nine months she was employed. Her employer claimed he 
included them in her biweekly pay, but she was never 
provided with any pay stubs to substantiate her claims. 
Her separation papers also stated she was fired, but she 
was forced to quit due to these unhealthy working 
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conditions. Of course, this affected her UI eligibility. She 
felt quitting was the only option, because complaining to 
the labour board in this small workplace would have 
made her working conditions even more intolerable. 

Marianne did eventually get her vacation pay and she 
did qualify for UI after the cause of termination was 
changed on her separation papers. Again, Marianne found 
the threat of a labour board investigation was very helpful 
in receiving the moneys owing to her by her employer. 
Marianne came to this workplace from outside the 
community and she did not have friends or family to give 
her support with the stress she was dealing with daily. 
She felt it was very important to her to have an outside 
body that was advocating for her rights and have those 
clearly defined minimum standards of employment 
conditions. 

Like most employees, Marianne had to leave her place 
of employment before complaining. There are no protec- 
tions for workers to prevent being harassed or fired if 
they complain. There is no provision to have a fired 
worker reclaim their old job. In today’s insecure job 
market, workers will put up with harassment rather than 
claim their basic rights. Under Bill 49, those rights, weak 
to begin with, will be further eroded. With federal 
changes to unemployment insurance compounding this, 
quitting is not a viable option, especially for single 
mothers with dependent children. 

Under Bill 49, employees will only have six months 
instead of two years to make a complaint. The ministry’s 
investigation will only go back six months from the 
complaint, instead of the two years under current legisla- 
tion. The six-month claim limit will reward the very 
worst employers. They can rip off their workers for many 
months or years and only have to pay for six months of 
violations. In periods of high unemployment, many 
workers need the extra time to find a new job before they 
quit the old one, and it often takes much longer than 
that.Most workers don’t file a complaint unless they find 
a new job or the employer shuts down or fires them. 

Many unorganized workers work in small business. 
Since small firms are where the main growth in jobs are 
occurring in our economy, it is important to ensure that 
they adhere to basic legislative minimum standards and 
they do not negotiate them downwards in an attempt to 
take advantage of a large unemployed pool of workers 
who are desperate to work. I would like to add that the 
threat of workfare looming in the not-too-distant future is 
going to really put that pressure on even more, where 
people, rather than work for nothing in order to have 
their basic needs met, will take any jobs under any 
conditions. 
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Employers today often argue to government that in 
order to be competitive in a global economy, they no 
longer can afford to adhere to minimum standards that 
provide a decent living wage and healthy working 
conditions and do not force workers to put in long hours 
that will harm their health or disrupt their families. 
However, this argument does not make sense. In fact, it’s 
bizarre when you’re talking about food service workers, 
domestics, nannies, cleaners, people who work in social 
service agencies, because they’re not competing in the 


global workplace. This is simply a means of exploiting 
the most vulnerable workers in our economy in the race 
to the bottom for low wages. 

Over half of the employees in Ontario today are not 
protected by a union. Many of these are women at the 
low end of the wage scale. Increasingly, they work part- 
time, contract work or do home work. The Employment 
Standards Act is the only protection they have, and it 
determines the basic minimum standards and working 
conditions of their place of employment. With all the 
recent cuts in, for example, social assistance, and the 
imminent threat of workfare on the horizon, workers are 
increasingly more afraid to assert their rights and com- 
plain about bad employers and bad working conditions. 
There are a lot of bad bosses out there and a lot of 
unhealthy workplaces. If workers will put up with more, 
you can be sure that some employers will exploit this. 

I just want to end with one final case history. Case 3 
is an illustration that there are bad bosses that make 
workers extremely vulnerable. This cases involves 
“Judy,” a 25-year-old social worker also employed at a 
local agency for eight months, from 1994 to 1995. She 
suffered intolerable working conditions in the form of 
harassment and verbal abuse under a supervisor. The 
stress-induced illness that she suffered forced her to quit 
for health reasons. 

After quitting, she had two weeks’ wages owing to her 
that she could not recover, as well as vacation pay for the 
eight-month period she worked. Her employer also 
refused to give this to her. In addition, her boss refused 
to give her separation papers, which she needed to apply 
for unemployment insurance. She was fortunate to find 
another job almost immediately and she was also fortu- 
nate because she was one sharp woman and she knew her 
rights. With the safety of a new job, she complained to 
the labour board, and after four months she finally 
received her wages owing, and her separation papers after 
one year. So she was really lucky that she did find a job 
right away or it would have been a devastating situation. 
She would have had no income at all. 

Judy says that the labour board initially recommended 
that she pursue her case with the Human Rights Commis- 
sion or undertake civil litigation through the courts, 
because she did have a very strong case. The first option 
would have taken many years, and the second option she 
simply couldn’t afford. She worked, clearly, for a bad 
employer. Judy was on medication for many months and 
she had to undergo counselling for a year. Six months 
after quitting her job, she was hospitalized for bleeding 
ulcers and had to undergo surgery. 

Women in non-unionized workplaces are extremely 
vulnerable to bad employers and unhealthy workplaces. 
The existing protections are full of loopholes and exemp- 
tions, but they do work to keep bad employers in line and 
they do provide basic protections to our most vulnerable 
workers. 

I just want to sum up with saying what I feel the basic 
protections workers need are: 

(1) Clearly defined rights that are understood by both 
employers and employees. 

(2) Methods of enforcement of the Employment 
Standards Act and penalties for violations of these basic 
rights. 
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(3) Swift investigations and decisions. 

(4) Basic minimum employment standards that are 
non-negotiable. 

Bill 49 provides none of these protections to vulnerable 
workers and, indeed, makes their situation worse, it 
makes them more vulnerable. Thank you. 

The Chair: Thank you. That leaves us with two and 
a half minutes of questioning per caucus. This time the 
questioning will commence with the official opposition. 

Mr Hoy: Good afternoon. Thank you for your presen- 
tation. Your presentation and the one prior focused 
mainly, but not exclusively, on women and other vulner- 
able people as well. In the beginning you were talking 
about costs that people are currently having to deal with 
as far as maintaining their own lifestyle, bills that they 
have to pay, and increasingly as we approach the school 
season, I’m hearing about the increase in tuition and 
other fees that universities are implementing that were 
either increased or were never there before until this 
coming September. So there’s another cost that families 
will have to be looking at. 

Your presentation of examples of people who were 
helped by the ministry seems to fall in line with most of 
what we have heard thus far. In a general sense, people 
are saying that the ministry staff were very informative, 
they told these women what their rights were, they were 
very helpful, and I don’t recall that we’ve heard anything 
to the contrary that the ministry staff were generally quite 
polite. The problem seems to be now that after discussing 
their rights and telling them what they are and giving 
them some guidance is enforcement and, of course, 
collections. For anyone in the workforce we simply must 
do better in that regard. 

The service sector, to me, it appears has a lot of part- 
time opportunities. We’ve been told — well, women in 
general are working two or three different jobs on a part- 
time basis but, as well, I know from experience within 
my community that some women prefer to only work 
part-time so that they can share some time at home and 
work. They enjoy that flexibility of working part-time 
and also being at home maybe three or four days a week. 
So it’s not always a purely economic choice that they 
work part-time at three or four different jobs, it’s one that 
they rather enjoy, that freedom of being home and away. 

I appreciate your examples. It will help us out a great 
deal as we discuss this bill with the government. Thank 
you for being here. 

Ms Fisher: Okay. 

Mr Christopherson: Thank you for your presentation. 
I appreciate it very much. You are now the second 
presenter in row, third one today, probably well over 25 


_ or 30 presenters before you in different communities who 
_ have focused on this issue of people being afraid to file 


a complaint while they’re still working, and therefore 


| going from two years to six months will hurt those 


fearful, vulnerable employees. I want to point out to you 
that the minister — and I’m reading right from her 


_ remarks on the day we launched these hearings — said 


on this issue, “Filing a claim within six months will result 


_ in speedier resolution of complaints and allow employees 


to receive the money owed to them more quickly.” No 
reference whatsoever to the circumstances that vulnerable 


employees will find themselves in and how much they’1] 
lose as a result of that. 

Through you, Mr Chair, having heard so many people 
talk about this issue, I want to challenge the government 
members who are here to unhook the leash that the 
minister has around your neck and either refute what 
people are saying on this particular issue or admit that 
this is going to hurt people and that you will recommend 
it be changed. It’s time to put up or shut up. We heard 
this issue time and time again, and you sit there silent 
and say nothing. Let the chambers of commerce come in 
and say that’s all about expeditious procedures, and let 
the parliamentary assistant talk about privatizing collec- 
tion agencies, and you don’t talk about this issue at all. 
Talk about it. You’re next. There’s somebody right there. 
Take them on. Either take them on or admit you’re 
wrong; one of the two. 

1420 

The Chair: Mr Baird, and then Mr Wettlaufer. 

Mr Baird: Thank you very much for your presenta- 
tion. In response to my colleague the member for 
Hamilton Centre, obviously if we think that we can 
immediately change the entire employer-worker relation- 
ship in the province of Ontario with one piece of legisla- 
tion, I think that’s a little bit naive. I think if you look at 
the Employment Standards Act — 

Interjections. 

Mr Baird: Well, if he had such great ideas I don’t 
know why he didn’t do them. The Legislature only sat for 
five weeks the last year, and that’s a reality. If you had 
such great ideas, where were you? 

Mr Christopherson: You said you’re not hurting 
anyone. 

Mr Baird: My point is that this bill contains strong, 
strong — the Employment Standards Act, not this bill, 
it’s not affected by this bill — protection for anti- 
reprisals. It’s a very serious offence. When we brought in 
Bill 7 the only condition by which a union could be 
recognized without a vote is if an employer seeks to 
reprise someone organizing. That’s how serious we take 
it. If you’ve got any specific examples to keep employees 
while they’re there, while they’re there, or what we can 
do to protect them, I think we’d most be thrilled to run 
back, not walk, to the minister with them. Specific ideas. 
We’d welcome them. 

If there’s a better way — we’ll accept complaints 
anonymously and investigate them. If you’ve got other 
ideas, I’d be happy to take them back; specific ideas. It’s 
great to talk that way, but I haven’t heard any sugges- 
tions on how to stop this. If there’s employees working 
there, they’re leaving because they feel they don’t have 
the protection. We’ve got a strong anti-reprisal position 
in the act — not this bill but in the act; the one that was 
there under the previous two governments — and we’re 
happy to take it back. 

Ms Fisher: Well, if I just may comment on that. I 
don’t think weakening the protections for these vulnerable 
workers is going to do anything to help them. 

Mr Baird: But what specifically — you’ve had a lot 
of experience in this area. I’m the first to admit that I 
don’t. If you can tell us what specific things we can do, 
I think we’d be more than thrilled to receive your 
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comments. If there’s things that the previous government 
couldn’t think up, the Liberal government couldn’t think 
up, and we have — I think the fine is $50,000 for 


reprisals — , 
Mr Ted Chudleigh (Halton North): And six months 

in jail. are 
Mr Baird: — and a potential six months in jail, or 


both. If you can tell us what else we can do to add to 
that, I’d be pleased to take them directly to the minister, 
as I know my colleagues would. I think that’s an issue 
we treat very, very seriously. 

You say this hasn’t come up. It’s come up. I’ve 
certainly talked about it on more than one occasion. 

Mr Christopherson: Why are you doing something 
that’s going to hurt them more? You call it — 

Mr Baird: None whatsoever. 

Mr Christopherson: It’s something that’s going to 
hurt them. Don’t play games with the presenters. Face 
them head on. 

Mr Baird: None whatsoever. 

The Chair: Mr Christopherson. Come on, Mr 
Christopherson. You invited them to respond. You’re in 
their time. 

Mr Baird: What’s your alternative? 

The Chair: You can respond during — 

Mr Baird: What’s your alternative? 

Mr Christopherson: My alternative? Scrap this bill. 

Mr Baird: I think it’s an admission of failure on your 
part that you have no specific — 

Mr Christopherson: I'l] challenge your labour 
legislation against ours any day you want. 

Mr Baird: You bring your specific proposals and 
we’ll measure them up. 

The Chair: Gentlemen — 

Mr Baird: Right here. Bring them forward. You got 
25 cents on the dollar, you fired the employment stan- 
dards officers, you cut back health and safety standards, 
you brought in the social contract — 

Mr Christopherson: How about you and I have a 
debate on this, John? Anywhere you want a public 
debate. 

The Chair: You’re both out of order; especially you. 

Mr Baird: I’m not going to take any advice from you. 

The Chair: Order. Mr Wettlaufer, you have two 
minutes. 

Mr Wayne Wettlaufer (Kitchener): I’m _ really 
disappointed that debating is going on in this forum, 
because both members know this is not the time or place 
for debate. We’re here to hear your input and I thank you 
very much for your input. 

One of the things that I’ve observed, however, in the 
presentation that you made is that there is some unsub- 
stantiated representation, and I would refer specifically to 
page 2. You’re talking about case 1, Catherine, where 
you say: “Under proposed changes it is unlikely that 
Catherine would have been able to resolve this situation 
with her employer or known that she even had any rights. 
She also would have had a deadline of six months to file 
a complaint. It may have taken her longer to find out that 
she had rights.” 

In point of fact, it didn’t take her longer under the 
existing legislation, and it wouldn’t take her any longer 


under the proposed legislation. There is absolutely 
nothing in here which would affect her ability to find out 
what her rights are. Secondly, it has no bearing on her 
ability to resolve the situation with her employer. There 
is no place in this legislation where it would do that. 

The second point that I would refer to specifically is 
under page 3 where you say: “Under Bill 49, those rights, 
weak to begin with, will be further eroded. With federal 
changes to unemployment insurance, quitting is not a 
viable option either.” I’m sorry, I have to say again this 
legislation doesn’t affect that. 

The next paragraph you say, “Most workers don’t file 
a complaint unless they find a new job or the employer 
shuts down or fires them.” Ninety-five per cent of cases 
are resolved within six months. Most people get a new 
job. You say: “Employers often argue to government that 
in order to be competitive in the global economy, they 
can no longer afford to adhere to minimum standards that 
provide a decent living wage” etc. I would like to know 
specifically who those employers are. We often hear 
allegations of who the employers are, but no specific 
employer is ever mentioned. 

Ms Fisher: There were a lot of comments there. 
don’t know which one to respond to first. The six-month 
period, this is after the complaint is lodged, you said 
most employees find a job within six months? 

Mr Wettlaufer: Or the complaints are resolved within 
six months. 

The Chair: Sorry, Mr Wettlaufer. 

Mr Wettlaufer: Thank you. 

The Chair: Sorry to cut you off, but we’re over our 
30 minutes there. We appreciate your taking the time to 
make a presentation before us. 

Ms Fisher: Thank you very much. 


SAULT STE MARIE AND DISTRICT 
LABOUR COUNCIL 


The Chair: The next presentation will be from the 
Sault Ste Marie and District Labour Council. Good 
afternoon and welcome to the committee. 

Mr Eric Greaves: Good afternoon. 

The Chair: You’ve already heard my rejoinder to 
every group that comes in so I won’t tell you about the 
time allocation. 

Mr Greaves: Yes, it’s been an interesting day. 

My name is Eric Greaves. I am a Steelworker 
employed at Algoma Steel here in Sault Ste Marie. I own 
part of a little steel mill up in the bush here, as you may 
have heard. I’m a worker-owner. I’m also a Steelworket 
delegate to the local Sault Ste Marie and District Labour 
Council. I am a parent and a taxpayer here locally. This 
is not a situation that I’m comfortable with, but rather 
than make myself too comfortable I didn’t prepare a brief 
and I’m ad libbing. I just wanted to try to give you some 
kind of a view of what it’s like to be from the Sault and 
be a Steelworker and belong to a labour council and be 
faced with this kind of legislation. 

In the north, we have cult figures that we talk aboul 
over the fireside when we’re roasting marshmallows 0! 
whatever we like to do of an evening. One of them is 
Conrad Black. We remember him. When I was eight 
years old I used to go to the local A&P store with my 
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grandmother and buy cookies. It’s kind of a familiar and 
friendly store. Conrad, some years ago, developed 
ownership of the place and raided the pension money of 
the employees. We all heard about it because it’s a small 
town and eventually due process asked him to give it 
back, I understand. 

Anyway, Conrad recently purchased or acquired some 
serious control over Southam press, so I expected that the 
employment standards hearings that were coming up 
would not be reported in an extreme way, because I 
thought that perhaps he would have some editorial 
influence and that in fact the upshot would be that there 
wouldn’t be much in the way that would stir the waters. 

Just last week, our local paper, the Sault Star, printed 


an article under the heading “Employment Standards 
Act.” It’s by John Hamilton of Southam press, and it 
_ says: ““Bill 49, malicious legislation,’ lawyer says. Critics 


charge that rights of the worker will be limited while 
cheats and con artists will benefit.” This knocked me 


right off my dining room chair where I was trying to 
digest the day’s news. 


1430 
Employment standards, as we’ve been hearing today, 


are not necessarily widely understood or widely known in 
_ this community. I personally have had two brushes with 
_ that branch of government and I’d like to share them 
_ briefly. 


My 19-year-old son, tree-planting not far from here, 
worked very hard, developed calluses and cuts and 


- Strains, but generally thought it was a good experience. 


| 


_ However, he would have appreciated being paid for his 


_ work, and this didn’t happen. Because I belong to a union 


and I had heard that our contract, our collective agree- 
ment, is based on the Employment Standards Act and 
also because one of my neighbours, whom I had given a 
lift to work, said, “Oh yeah, I work right next to the 
employment standards office,” that’s how I knew where 


it was. I said, “Why don’t you go and ask somebody 
_ there if there isn’t a law to protect you from working like 


hell and not getting paid for it.” He went and after a 
period of time he did get paid. That’s how it’s supposed 
to work and that was pretty neat. 

We had a labour interruption. It’s sometimes called a 
walkout, it’s sometimes called a lockout and it’s some- 
times called a strike, but whatever it was, it happened just 


_ a few years ago here in the Sault. After discharging my 
_ picket duties and working on various groups to try to 
_ smooth the period of unemployment for our brothers and 


sisters in Local 2251, I sought part-time employment 


locally because I really wasn’t having my time filled. I 
- got work with a construction outfit that was building a 


school here in Sault Ste Marie. The owner was a num- 


_bered company. It’s one of these outfits we have in 
, Ontario where you can basically make a bid, get a job, 
_ Move in and do your work. If they don’t like what you 


did, you can fold up and run away. 
Anyway, this is what happened: I worked six days a 


_ week, 12 hours a day, here in Sault Ste Marie. I was 


paid, then I wasn’t paid right, then I was paid again and 


_ then I wasn’t paid at all. Because I’d had this experience 
_ with my son, I proceeded to find an employment stan- 


dards officer and asked if I was doing something wrong 


here. Shouldn’t payment follow work? I was told I was 
in the right so I made loud noises. I got the cellular 
phone address of the owner of the company, who was 
travelling around Toronto; he didn’t have an office. 
Anyway, I got through to them and eventually they 
decided they would pay me for a couple of weeks. I had 
to stop work because of an accident on the work site. 
That’s all well and good. I know this is in the vernacular, 
but this is how I remember it: About three or four weeks 
later, the work was done, the site folded and local people 
lost up to $1,500 apiece, for which they worked very 
hard, to this numbered company and they didn’t get it 
back. 

So I feel we need employment standards; I don’t think 
we would ever want to reduce. When the United Nations 
tells us that Canada is the place to live in the world, that 
it has the best quality of life out there, and when they 
make the point of announcing that and the world press 
picks it up, what’s happened is we’ve embarrassed 
America. The United States of America is somewhat 
embarrassed that they don’t make it and we do. It’s 
obvious that it’s a lot harder — and this is just a little bit 
of between-the-lines, backroom labour council thinking 
from me — for the States to bring their standards up to 
a point where the United Nations will say, “Nice place to 
be.” It’s a lot easier for the current wave of small-c 
conservatives to simply bring down the standards in 
Canada. I understand why this might happen; I just don’t 
approve of it. 

I understand that at the first hearing, which the minis- 
ter attended, the idea of flexible standards, one of the 
proposals for this act, was withdrawn. I was very pleased 
to hear that because I was lying awake at night last week, 
having read a brief on the subject, trying to figure out 
how in the heck you can have a standard which then 
becomes flexible and negotiable. As part of a local union 
like 2251 with thousands of members, I agree we can to 
some extent negotiate and we have some protection, but 
obviously 75% or so of the workforce in Ontario doesn’t 
have that organization behind them. Anyway, I’m glad 
the contradiction was clear and I sure hope it’s not 
coming back in phase 2, but we’ll see. 

There are very positive things you can say about this 
minor housekeeping that Mrs Witmer has encouraged. A 
couple of formalities: I believe the idea of clearing up the 
fact that people are entitled to vacation pay, various 
circumstances notwithstanding, is pretty well what the 
referees have been saying, so it probably saves a lot of 
time and money to formalize that. I can respect that as 
good housekeeping. The same with the idea that service 
and length of employment with a company would include 
parental and pregnancy leaves. That kind of thing, again, 
is respectable, it definitely is efficient and it definitely 
makes government look better and improves the quality 
of life of people who are trying to earn a living. 

Termination pay in seven years: Another goodie; sorry, 
it would be good if it was seven years. Around Algoma 
Steel we talk in terms of how long we’re going to last. 
That’s just to keep ourselves sharp, not because we’re 
worried. Termination pay should be delivered to an 
employee within seven days. That’s fairly prompt and 
that certainly would address some of the issues that have 
been raised at this table today. 
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Essentially labour councils, like most unions in my 
experience, like most Canadian citizens in my experience, 
prefer cooperation. They prefer partnership. We’re all 
willing to produce more. We don’t think it’s too much to 
ask for an improved quality of life as time goes on. We 
don’t think we have to globalize Sault Ste Marie or 
workplaces in general based on coming down to anyone 
else’s standards. We have something worth protecting 
with our workplace standards and generally that’s what 
we’d like to keep on doing. 

Enforcement under a collective agreement: I think I’ve 
heard today that there is some thought that it’s okay for 
a union to take on the costs of every single employment 
standard grievance or problem. I suppose if you had a 
really wealthy union that had nothing else to do and 
volunteered to do that, it would be a great thing, but at 
the moment, as we know, it has been a government 
responsibility to protect these standards, enforce these 
standards. What this legislation seems to be trying to do 
is enforce a massive user fee on union members. The 
union members are the ones who develop any coffers that 
the union has, so if we’re going to redirect our union 
officers to spend their time doing what a government 
department used to do instead of, in the case of Algoma 
Steel, for example, trying to make the business both 
viable and a growth proposition for the economy, locally 
it doesn’t make sense to me, it doesn’t ring true, it 
doesn’t resonate, or whatever the word might be. 

1440 

Enforcement for non-unionized employees: We’re 
hearing that most new jobs in the economy are in smaller 
workplaces. That being the case, we’re cutting these 
people off without a hope of minimum standards if we 
mess around with flexible standards, for example, in my 
opinion. 

Use of private collectors seems all wrong to me. It 
seems wrong because the responsibility was the govern- 
ment’s, and to give it to a private corporation that will 
then proceed to wheel and deal to expeditiously pick up 
a fee which the employee is going to end up paying does 
seem a bit much. 

The positive features of restructuring and worker 
ownership and of life in the north — that is, being good 
neighbours, having a sense that there is hope — are being 
eroded, put at some risk by the tone of this legislation. It 
all comes down to philosophy, and that’s why I’m talking 
at this level rather than trying to get into the nitty-gritty 
of the legalism. 

I think I’d better be quiet and let you hit at me. 

Mr Christopherson: Thank you very much for your 
presentation. We appreciate it. You already had some, but 
I'll give you some more bad news. You were hoping that 
the flexible standards weren’t coming back. I want to 
read to you from the minister’s prepared text when we 
kicked off the hearings. She said, “We remain committed 
to providing more flexibility to the workplace parties. 
However...we believe this provision should be considered 
in the context of these future discussions....” All they’ve 
really done is move it out of Bill 49 and into a larger 
review, which I dare say is not going to be any more 
good news for workers than Bill 49 was. 





But it is important to state again that the only reason 
that happened was because we pushed this government 
into having public hearings. The only reason we’re here 
is because we pushed the government. Their game plan 
was to have this bill, with flexible standards included, 
law by last June with no public hearings. That was their 
game plan. So when we accept the fact that it’s not in 
this bill, we should see it as good news that we were able 
to force them to blink, but we ought not sleep thinking 
that it’s dead. It’s still alive and it will rear its ugly head 
elsewhere. 

I want to move, though, to the issue of the grievance 
procedure in collective agreements being used to enforce 
the Employment Standards Act. As a representative of the 
Sault district labour council, I know you’ll be somewhat 
familiar with not just your own workplace but others. 
We’ve heard different presentations that a grievance, 
when carried all the way, can run anywhere between 
$40,000 to $70,000; that’s not an unusual range for a 
grievance. That is a price the union pays. The union is 
not an entity unto itself. It’s not a natural element of the 
earth. It is working people coming together and working 
and using their collective voices and their collective 
efforts to act as one. But it means that each of those 
individual union members is going to have to use some 
of their union dues to pay for something that’s already 
provided by the government and rightfully should be. 

Do you think it’s fair to suggest that it’s two things; 
first of all, a downloading of responsibility or an off- 
loading of responsibility from the provincial government 
to the labour movement so that they can lower the cost to 
the ministry? That lets them lay off employment stan- 
dards officers because they won’t be doing the work; you 
will be. You’ll be doing their work. That lets them lay 
off the officers, puts more pressure on the labour move- 
ment, and we already know that this is an anti-union 
government. Everything they’ve done around legislation 
affecting unions has hurt them or attacked them. And 
secondly, that in some ways this really is a user fee on 
the ordinary union member who is now having to pay for 
something that they didn’t have to pay for before as a 
result of a cut this government has made. Do you think 
that’s a fair statement or am I being unfair? 

Mr Greaves: You say it better than I did, but that’s 
exactly what I was getting at. I think it is a downloading 
of responsibility. I think it’s an attack by this particular 
government on unions at large and I think it’s kind of 
funny, except that it’s happening. I mean, it’s absurd, 
from my point of view, that government would tum 
around to what is essentially a service organization and 
say, “You will now perform different services and you 
will now foot the bill for it,” and this is minor house- 
keeping? I find it outrageous. 

Mr Christopherson: I do too. The fact that the 
government continues to call this an improvement, do 
you think it’s fair to say the improvement is all on the 
side of the employers and that indeed workers are losing 
something big time in this bill? 

Mr Greaves: Yes, the employers are going to definite- 
ly have a bit of a field day. I mean, they can have a field 
day with this if they want to lower their standards. They 
are free to do that. I would hope that a lot of them will 


. 
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choose not to. What bothers me most is the tax cut that’s 
coming up. People who really don’t need the money are 
going to be given a break and people obviously who do 
need help have already been cut, and through situations 
like this, it looks like there’s more and worse and 
stronger measures coming down the pike and I don’t see 
how it’s good for Ontario, Canada, any town in sight or 
any company in sight. I think it’s a mistake. 

Mr O’Toole: Thank you very much, Eric. I was very 
pleased the way you opened your presentation with 
introducing yourself as the owner of a steel mill. I think 
that truly is the spirit today, that we individually are 
responsible for our lives, if we don’t have a disability. I 
think Algoma workers here have done a fabulous job to 
keep something that otherwise would have died and you 
should feel proud about that. 

With your experiences with the school situation, not 
one member on this side or that side would disagree with 
the statement that you made, that anyone who works 
legitimately is entitled to what they’re entitled to and we 
support that. I want you to be clear on that. We’re not 
supporters of bad bosses. Well, we’re not. If you heard 
the chamber, they aren’t either. So don’t let all of the 
rhetoric get you carried away. We really are just people 
as well and they do not have the corner on sensitivity. 

We believe that we are in serious trouble in this 
province and we’re really about fixing it; not talking 
about it — fixing it. It hasn’t worked and the employ- 
ment standards doesn’t work and I can sit here and give 
you the numbers. It doesn’t work. It doesn’t collect the 
money. We’re trying to work together to fix it. This 
government agreed to have public meetings and in fact 
there will be broader discussion papers and we want your 
participation. 

Mr Christopherson: You agreed after we forced you. 
You do that in every city. You keep saying that you 
wanted to — 

The Chair: Mr Christopherson. 

Mr Christopherson: Chair, you know, he provokes 
me. He keeps talking about that the government 
wanted — 

The Chair: Mr Christopherson. 

Mr Christopherson: — we dragged you kicking and 
screaming. 

The Chair: Order. 

Mr O’ Toole: — address my comments to you because 
this really is your time, Eric, and to address Mr 
Christopherson, ultimately we did listen. That proves the 
very thing I’m saying. We did listen, we are here and 
these have been very beneficial public hearings. 

By the way, we are entitled at any time to get briefs. 
I meet with the labour council in my area and the union 
leadership there and I don’t have a closed mind to 
change. What I hear Mr Christopherson saying, it really 
Shocks me. I’m quite stunned, and I’m not sure, on 
rereading Hansard, he won’t be surprised himself. The 
context of what he’s said is, “Unions are losing here.” Do 
I understand him to say that he doesn’t think the union 
leadership is capable of representing people like you? 
Quite the contrary. I think that the union leadership is 
doing an admirable job of creating militancy and what- 
ever else they’re about. 
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But I really want to make one final point — 

Mr Christopherson: Have you got room for the other 
foot in there? 

Mr O’Toole: No, I really do think — I’m surprised. 
You read Hansard. You said in your introductory remarks 
that your collective agreement covers most of the issues 
in the Employment Standards Act today. That’s what you 
said. 

Mr Greaves: I think it’s the legal floor, the basis of 
our contract. 

Mr O’Toole: And when it comes to clause 3, all it 
says is that you will be able to look at a range of benefits 
for your individual employees in your individual work- 
place that will be no less than the employment standards 
themselves collectively. That might mean, for example, 
someone like you, with a family and that, and you talked 
about the various things you’re involved in, might be able 
to trade off overtime for time off. In certain workplaces, 
there are changes taking place. There are more home 
workers, there are people working more than one job 
because there isn’t enough employment. So I think the 
world of work is changing. We need to change the 
Employment Standards Act for those very reasons, 
wouldn’t you agree, to keep up to date? It’s 1968; it’s a 
few years old. 

Mr Greaves: I do agree that it’s a changing world and 
that our standards will change. My only problem is if 
they change in such a way that people have less quality 
of life than they had before. I’m very, very fortunate in 
my employment. Many people in Canada are not and 
many people in Ontario don’t have a shot at a job right 
now that you or I would want. 

Mr O’Toole: There’s no intention in this legislation, 
despite what we hear from the opposition, to bring down 
the standards and I want you to go away today convinced 
that that’s the real intention. 

Mr Hoy: Good afternoon. Your presentation was just 
fine. You delivered it well and you obviously gave it 
some thought before you came in today and I suspect 
while you were sitting here you developed some more 
thoughts on what you wanted to say this afternoon. In my 
notes on what you talked about, the largest print that I 
wrote down was that you want to see the quality of life 
in Ontario maintained. Of course, it’s taken us decades, 
literally decades, by various governments, to get to where 
we are now, and of course, you cited that the rest of the 
world thinks we’re a pretty good place to be, and I agree 
with you there. So it appears to me through all the 
hearings to date that people are willing to help contribute 
to maintain those safety nets in the best way they know 
how and by trying to provide us collectively here as a 
committee the best information they have. 

Your presentation was balanced enough and I want to 
talk about what you did say in regard to the unions. 
That’s why I thought your presentation was exactly 
that — balanced. You did say that you thought that large 
unions could probably handle themselves reasonably well 
in negotiating certain aspects of the collective agreement. 
But you did say that smaller unions — and you think that 
workplaces are getting smaller by the nature of what’s 
going on in the workforce now, and I don’t know specifi- 
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cally if you mentioned the unorganized but I think you 
have a concern down at the smaller unions as opposed to 
the very huge. I don’t think that you have any doubt that 
the unions represent their workers and can continue to 
represent their workers. Anyway, if you’d like to com- 
ment on any of my statement here, it’s fine, but I 
appreciate what you said today. 

Mr Greaves: It’s only fair: If I rambled, you can too. 
If I was giving you the impression that smaller unions 
were my focus, I must have slipped on my note card 
there. Essentially, my impression is that roughly three 
quarters of the working population of Ontario is not part 
of a union, and as such, my impression is that they have 
even less protection under the proposed legislation than 
I do, and I’m being threatened. The basis for my contract 
of employment is disappearing as we speak. I have no 
doubt that the juggernaut of this legislation is going to go 
through. I‘m just hoping that phase 2 isn’t going to be 
what the rumblings are. I’m just trying to push the 
balance towards what I think is reasonable. 

The Chair: Thank you, Mr Greaves, for appearing 
before us here today. 


OTF ALL-AFFILIATES COALITION 
OF ALGOMA DISTRICT 


The Chair: That leads us now to the OTF All-Affili- 
ates Coalition of Algoma District, our next presenter. 
Good afternoon. Welcome to the committee. Again, we 
have 30 minutes for you to divide as you see fit. 

Mr Art Caligari: Good afternoon. I’d like to begin by 
introducing myself. I’m Art Caligari. I represent the 
Ontario English Catholic Teachers’ Association here in 
Sault Ste Marie. To my right is Elizabeth Szczotka. She’s 
also part of my executive. Reno Palombi is not present at 
the moment but he was here. 

I’d like to begin with a short introduction, if I may. 
The OTF All-Affiliates Coalition of Algoma District 
welcomes the opportunity to address the standing com- 
mittee on resources development. As teachers, education 
workers and parents, our members have very grave 
concerns with various provisions of Bill 49. 

The OTF All-Affiliates Coalition of Algoma District 
represents the vocational and professional interests of 
approximately 1,700 elementary and secondary school 
teachers, educational workers and support personnel 
employed by the separate and public boards of education, 
serving the residents of Michipicoten, central Algoma and 
Sault Ste Marie. 

We are apprehensive about the quality of life that 
awaits our students when they are ready to enter the 
workplace. The proposed amendments will aggravate the 
dismantling of the social fabric of Ontario and the erosion 
of economic and social justice. 

The OTF All-Affiliates Coalition of Algoma District 
urges the committee to review and reconsider the amend- 
ments proposed to the Employment Standards Act in 
order to ensure that the basic standards currently available 
under the act remain in place and proper enforcement is 
provided. 

_ The Honourable Elizabeth Witmer, Minister of Labour, 
in a statement to the Legislature claimed that over the last 
20 years the Employment Standards Act “has become 


increasingly complex, more difficult to understand and 
administer, and more expensive to enforce.” On May 13 
the minister introduced changes she said will facilitate its 
administration and enforcement “by reducing ambiguity, 
simplifying definitions and streamlining procedures.” 

Through one of her changes, unionized workers will be 
able to negotiate changes to established standards. Hours 
of work, statutory holidays, overtime pay, vacation pay 
and severance pay can all be changed as long as “the 
negotiated standards as a package provide greater rights 
or benefits” than those in the act. 

At the moment, the act states that time and a half must 
be paid for all hours worked in excess of 44 hours per 
week. Most union contracts require it to be paid after 40 
hours. The act defines eight days, such as Victoria Day, 
as public holidays. Again, most union contracts go 
beyond this minimum number and allow a day off with 
pay on other days, such as Heritage Day or the civic 
holiday in August. 

Should the amendments pass, employers will have the 
right to pressure their workers, through collective bar- 
gaining, into giving up some of these rights. For example, 
an employer could get away with paying overtime after 
48 hours, previously a violation of the act, as long as the 
other benefits outweigh the loss and the total package is 
still greater than the minimum standards in the act, and 
of course as long as the union agrees to it. But who will 
judge whether the negotiated package is better than the 
legal minimum? 

The minister has done nothing to streamline the 
Employment Standards Act. She has, rather, turned it 
against the very people it was designed to protect. This 
amendment adds one more weapon to the employers’ 
already well-stocked arsenal while further restricting the 
unions’ right to fair and open collective bargaining. 
1500 

As standards for unionized workers decline, those for 
non-union workers will definitely plummet. 

Bill 49 represents more than housekeeping. It is our 
contention that this legislation does not improve the 
present Employment Standards Act but deregulates and 
therefore weakens the protection of employees, leaving 
loopholes for employers to exploit. 

As Judy Fudge, in her work The Real Story: An 
Analysis of the Impact of Bill 49, The Employment 
Standards Improvement Act, states: 

“When the government talks about abolishing red tape 
through Bill 49, what it means is that it is making il 
easier for employers to avoid their legal obligations. 
When the government says it is facilitating the enforce- 
ment and administration of the legislation, what it is 
really doing is shifting responsibility for enforcing basic 
labour standards on to individual employees and tc 
unaccountable private collection agencies. When it claims 
that it is saving money by changing enforcement anc 
collection procedures, what it is doing is simply shifting 
these costs on to vulnerable workers.” 

She continues that what the proposed changes do “i 
force unionized employees to rely on the expensive 
grievance arbitration procedure. In effect, the Ontaric 
government is proposing to privatize employment stan: 
dards enforcement for unionized employees.” 
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Both organized and unorganized workers will find it 
more difficult to enforce their rights while employers will 
find it easier to take advantage of workers. The standards 
which workers have counted on in Ontario for decades 
will be diminished. 

It is the opinion of the OTF All-Affiliates Coalition 
that the changes proposed only further tip the balance in 
the workplace to the side of the employers at the expense 
of the province’s 5.8 million workers. 

Ms Elizabeth Szczotka: I would like to discuss some 
of the specifics in the changes. The first one is flexible 
standards. The amendment permits the workplace parties 
to circumvent important minimum standards. Under the 
act it was illegal for the parties to a collective agreement 
to negotiate provisions below the prescribed minimum 
standards. The bill allows a collective agreement to 


override the legal minimum standards prescribed for 


severance pay, overtime, public holidays, hours of work 
and vacation pay if the agreement confers greater rights 
when those matters are assessed together. 

Employers will be free to attempt to bargain the 


retention of what were previously minimum standards 
with regard to overtime pay, public holidays, vacation 


pay and severance pay, in exchange for increased hours 
of work. 
Bargaining will become more difficult. What were 


accepted minimum standards in the past will become 


_ obstacles to the conclusion of collective agreements. 


Another area is the enforcement under a collective 
agreement. Under the act, unionized employees have 
access to the investigative and enforcement power of the 


_ Ministry of Labour. This inexpensive and relatively 
expeditious method of administering complaints against 
_ employers had proved extremely useful, particularly in 


situations of workplace closures and with issues such as 
pregnancy leave, severance and termination pay. 

This bill proposes to remove from unionized workers 
recourse to this avenue of complaint, instead requiring 
them to use the grievance and arbitration procedures of 
their collective agreement to enforce rights under the act. 
Unions and their members will be forced to spend more 
time and financial resources to pursue these complaints. 

Indeed, should the amendments be passed, collective 
agreements will have the act virtually deemed to be 


_ included in them. Unions will be faced with fair-represen- 
tation complaints by members dissatisfied with the way 


in which they have been dealt with in respect of employ- 
ment standards complaints. 
Another area is the enforcement for non-unionized 


' employees. These amendments propose a limit of $10,000 
on the amount recoverable by a non-unionized worker 


making a complaint. They also force a worker to choose 


between making a complaint or taking civil action. 


Currently there is no limit on what is recoverable. 
These changes will force workers with claims of more 
than $10,000 to initiate civil action, a costly measure in 


| terms of legal expenses. This will result in many workers 
having legitimate claims forgoing them owing to the 
_ associated costs. Workers who decide to file a complaint 
_ will be unable to claim additional moneys through the 
’ courts. 


_ Workers who are unaware of the proposed two-week 
time line under the act to decide whether to file a com- 


plaint or take legal action may find themselves out of 
luck. To quote an article from the Toronto Star written by 
Jonathan Eaton, “Bill 49 eliminates options for dis- 
charged employees while handing a huge strategic 
advantage to their former employers.” 

Under maximum claims: This amendment sets a 
statutory maximum of $10,000 that a worker may recover 
through the complaint process. This maximum appears to 
apply to the amount owing of back wages and other 
moneys, such as vacation, severance and termination pay. 
A few exceptions are provided, such as orders awarding 
wages in respect of violations of the pregnancy and 
parental provisions and unlawful reprisals under the act. 

Since workers are often owed more than $10,000, this 
provision may encourage employers to violate standards, 
knowing that the potential for affected workers to be able 
to afford the legal costs and/or the time involved to 
follow through the court action is slim. 

Another area of concern for us is the use of private 
collectors: These amendments propose to privatize the 
collection function of the Ministry of Labour’s employ- 
ment practices branch. Private for-profit operators will be 
given the opportunity to collect amounts owing under the 
act. These provisions would enable collectors to charge 
fees from persons who owe money. Even if the amount 
owed is not all collected, apportioning of the amount 
collected between the worker, government and _ the 
collector would still occur. 

Obviously, this method of collection will result in 
workers receiving smaller settlements. They will 
undoubtedly face pressure from collectors to accept less 
and will feel they have little alternative, or risk receiving 
nothing at all. Unfortunately, and in addition, work 
formerly carried out by public employees will be farmed 
out to the private sector, resulting in the loss of many 
unionized jobs. 

Another area is limitation periods: Amendments are 
proposed which change a number of time lines in the act. 
Employees will be entitled to back pay for a period of 
only six months from the date the complaint was filed, 
rather than the current two-year period. This time restric- 
tion will penalize workers who often must sever their 
employment before filing a complaint. 

This is a serious restriction, particularly for workers 
who have been denied their rights for a longer period of 
time and cannot afford a civil suit. Workers who fail to 
file within this time limit will be forced to take their 
employer to court. 

In contrast, the Ministry of Labour still has two years 
to conduct their investigation into a complaint and a 
further two years to enforce payment of moneys owing. 
This places an unfair burden on the worker. 

Mr Caligari: In summary, the OTF All-Affiliates 
Coalition of Algoma District is opposed to the proposed 
changes for the following reasons: Workers will be forced 
to choose between their jobs and their rights; penalties on 
employers who violate the Employment Standards Act are 
reduced; the provision of minimum workers’ rights for 
both non-union and union workers is removed; the 
amount a worker can claim against an employer is 
reduced; the period in which workers can register com- 
plaints is shortened; poor and low-income workers are 


R-1208 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


27 AUGUST 1996 





compelled to seek justice in the court system without the 
benefit of legal aid; private collection agencies are given 
the power to negotiate a settlement; and the amendments 
are a transparent attempt to weaken organized labour, as 
we see it. 

The new law “will dilute working standards across the 
board in the province of Ontario,” said Pradeep Kumar, 
a professor of industrial relations at Queen’s University 
in Kingston. “I think the government is trying to weaken 
the labour movement in any way it can in the name of 
getting a level playing field with the US.” 
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Our recommendations: The OTF All-Affiliates Coali- 
tion of Algoma urges the committee to review and 
reconsider the amendments proposed to the Employment 
Standards Act. We recommend that the government: 

(1) Maintain the minimum employment standards for 
hours of work, public holidays, overtime pay and sever- 
ance pay currently in the Employment Standards Act, 
thereby ensuring the protection of the workers in this 
province. 

(2) Clarify employee rights regarding continuation of 
service credits and entitlements to vacation time and 
vacation pay under the pregnancy and parental leave 
provisions. 

(3) Maintain the present complaint process to the 
Ministry of Labour without capping the amounts workers 
can claim, and retain the claim and investigation time at 
two years. 

(4) Develop procedures to enable the Ministry of 
Labour to more strictly enforce the Employment Stan- 
dards Act with restrictions against repeat employer 
offenders. 

(5) Let’s hope it will maintain the use of public service 
employees to collect money owed to workers. Their 
commitment is to public service and to the good of the 
public, not for private gain. 

Our conclusions: The gutting of basic employment 
standards for the vast majority of Ontario workers is 
simply the most recent victim of the government’s neo- 
conservative agenda. The tenets of the agenda are all too 
familiar to those who are committed to defending the 
interests and rights of the vulnerable citizens of Ontario: 
the abandonment of social programs, reduced taxes, 
enrichment of the affluent. 

It is not the recession that is at the core of the revenue 
problem. It is not the broader public sector that is at the 
core of the revenue problem. It is not the welfare parent 
nor the marginalized who are at the core of the revenue 
problem. Rather, it is the implementation of an economic 
agenda that is definitely shifting the wealth to the corpor- 
ate world where it’s taxed very little, if at all, and where 
it does not contribute its fair share to the wellbeing and 
social fabric of this province in which we live. Thank 
you. 

The Chair: Thank you very much. That leaves us 
about four minutes per caucus, and we’ll start with the 
government. 

_ Mr Baird: Thank you very much for your presenta- 
ion. I appreciate your time. I noted that in your con- 
clusion you mentioned it leaves the corporate world in 
control. The biggest property owner on Bay Street is very 


well known. It’s the teachers’ pension fund, which I think 
is important to put on the record. I noticed they were 
looking at trying to change the editorial policy of the 
Toronto Sun the other day. 

Mr Caligari: We’re learning to play this game as well 
as you are playing it. 

Mr Baird: It’s not what I’m playing. I don’t treat my 
responsibilities as a game, I can assure you. 

I was just reading, though, the concerns on page 8, and 
I feel it’s important to clarify the record on a number of 
proposed changes you’ve cited your opposition to. The 
first one: 

“Workers will be forced to choose between their jobs 
and their rights.” No. 

“Penalties on employers who violate the Employment 
Standards Act are reduced.” The act is right here. There 
is not one reduction in penalties. 

“The provision of minimum workers’ rights for both 
non-union and union workers is removed.” Again, no. 

“The amount a worker can claim against an employer 
is reduced.” No. 

“The period in which workers can register complaints 
is shortened.” That’s definitely the case, because we feel 
we can do a better job for workers in retrieving their 
money if they come forward immediately so we can deal 
with the situation early on, not when memories have 
gone, when bankruptcy trustees have closed shop and 
when records are harder to attain. 

“Poor and low-income workers are compelled to seek 
justice in the court system without the benefit of legal 
aid.” There’s certainly no compelling in the legislation. 

“Private collection agencies are given the power to 
negotiate a settlement.” That’s certainly something that’s 
done now. It’s done every day. It’s been done by the past 
government, and I don’t think anyone has ever accused 
Bob Mackenzie or Shirley Coppen of being anti-worker 
or miserable. Maybe CUPE has during the social contract, 
but I don’t think anyone would say that today. 

“The amendments are a transparent attempt to weaken 
organized labour.” I can assure you it strengthens organ- 
ized labour. I think it’s a recognition of the success ol 
organized labour. When you look at the role that we're 
asking trade unions to undertake in terms of enforcing the 
Employment Standards Act, as most of them dc 
already — we heard from a fellow from a CUPE loca 
this morning who said his collection rate is 100%. He’s 
a public sector CUPE local obviously, and he can ge 
100%. We heard from an Algoma Steelworker thi: 
morning who said he thinks his big union can do a grea 
job doing it. 

The concern is, let’s differ on the issues, but let’ 
make sure we don’t veer off from what’s in the legisla 
tion as a whole. That’s a concern many of us have, tha 
we find the debate going off to things that aren’t at all 11 
the bill; that’s a concern that many of us on the commit 
tee have. 

Ms Szczotka: My response in particular to the flexibl 
standards, if you are talking about people who are equa 
in strength, the employer and employee, where you Cal 
work on flexible standards to get to a mutual agreement 
certainly it takes some work, but you know and I knov 
that very often we don’t have equality between a) 
employer and an employer. 
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With regard to the first point we had written down, 
that workers will be forced to choose between their jobs 
and their rights, we know that some employers will ask 
employees to have flexibility, perhaps work extra hours 
for maybe a holiday pay and they really have no recourse 
to say, “No, it really is not to my best mental health to be 
working all this extra overtime for some holiday pay.” 
That is not something that I find equal. That is something 
in the changes to Bill 49 and that is a concern to us. 

Mr Baird: Does your union and its pension fund have 
strict rules with respect to the fact that they won’t invest 
in any company that is negligent in paying their employ- 
ment standards orders? If not, would you bring those in? 
I mean that very sincerely. I think that would be an 
excellent way. As one of the biggest shareholders on the 
Toronto Stock Exchange, I think you could do more in 
terms of providing leadership to everyone. Obviously, it’s 
the owners of capital who’ ve got to take responsibility in 
terms of enforcement, and a rule that the pension fund 
-wouldn’t be allowed to invest in companies who are 
negligent on their orders I think would be a real impetus 
from the ownership perspective. 

Mr Hoy: Good afternoon. Thank you for your brief 
this afternoon. You express a concern about the use of 
‘private collectors, that workers will be under pressure to 
settle for less. Do you want to describe for me why you 
feel they will be pressured to take less? 
Ms Szczotka: The private collectors are, I would 
‘presume, as private agencies, to take and make a profit; 
that’s why they’re in business. Sitting down with some- 
one who may not be fully aware of everything in the 
Employment Standards Act — it is not required by 
legislation, for example, to be posted at the workplace, as 
‘the health and safety act is — they may be pressured: 
“Why don’t you accept this amount of money? It’s very 
close to what you’re asking for, but I don’t think we can 
get it. We have this time line. I think this is our last” — 
you know how it works with negotiations. You sit down 
with someone and you can certainly pressure them into 
agreeing with something: “Right now, you can have this. 
This is it right now. A further six months down the line, 
maybe we can’t guarantee this. Take what you have right 
‘now and be satisfied with it.” 
_ Mr Hoy: So the employer might have deeper pockets 
_and can simply wait it out as the employee’s bills mount 
or whatever. 

Ms Szczotka: Yes. 

Mr Hoy: In the agricultural community, which I am 
somewhat familiar with, from time to time the Ministry 
of Agriculture, through another commission, will adver- 

tise the fact that there’s been fraud taking place. I don’t 
know that they do it each and every time. Some of the 
cases are not large, but nevertheless there might be fraud 
involved. What do you think about publicizing the names 
of repeat offenders of the Employment Standards Act 
publicly? 

_ Mr Caligari: I have no problem with that personally, 
if you’re asking me personally. I think everybody should 
_know who they’re dealing with. 
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Mr Martin: I’m having a really hard time believing 

what I’m hearing here today. All day it’s been the tag 


team, Mr O’Toole and Mr Baird, putting a sheen on this 
legislation that just belies any of the actual fact in it. I 
guess the phrase that keeps rolling over and over again in 
my mind is: Beware of wolves in sheep’s clothing. 

I thought it was just this piece of legislation, but I was 
just over at the Water Tower Inn for a few hours, where 
another piece of legislation is working its way through 
the system. Over there, they’re looking at the tenant 
protection act. At least while I was there, no group of 
tenants nor anybody representing tenants nor any tenant 
had anything supportive to say, nor do they see this as 
protection for them as tenants in any way. 

Here we have An Act to “improve” the Employment 
Standards Act of the province. In Thunder Bay yesterday 
and here today, I still haven’t heard a group of employees 
or anybody representing employees come before us to say 
that this in any way — except for perhaps two provisions, 
which we give you credit for — improves the Employ- 
ment Standards Act. 

It seems to me that this is another example of the 
smoke-and-mirror approach to life that this government 
has taken to introduce more and more initiatives that take 
more and more away from those who work in this 
province and the ordinary citizen who is simply trying to 
put bread on the table, pay the rent and keep the econ- 
omy going. 

I suggested yesterday that this committee send a 
message to the government to simply withdraw this piece 
of legislation, because it obviously isn’t doing what it 
says it’s intended to do — we can’t find any example of 
where it is — and that they should spend the energy and 
effort and resource they’re using to work this piece of 
legislation through the process on the real agenda they 
should be looking at, which is creating jobs, the 750,000 
jobs they said during the election they would create. That 
would cure a whole lot of the problems we’re experienc- 
ing, because 750,000 more people working would be 
paying taxes, would be able to afford better housing. A 
lot of the issues these folks here seem to be wanting to 
resolve would actually probably resolve themselves. 

What would you suggest? My priority is to create jobs. 
What would your priority be if we weren’t spending our 
time on this useless piece of legislation, Art? 

Mr Caligari: Maybe I should run for Parliament, after 
that. 

Mr Baird: You’d be running in his riding. 

Mr Caligari: My belief is the following: I try to be 
non-political in a lot of things I think, but what I do think 
about very strongly is family ties, families, good social 
fabrics within the community, those types of things. I 
have to agree, and I’ll be frank with you, this is smoke. 
You guys are going to do it anyway, no matter what we 
say, no matter what the people of this province are telling 
you, and we’re telling you, “Hey, maybe you’re not 
doing it the right way.” Why don’t you listen? My only 
rationale for seeing you doing it the way you want to do 
it is because your ideology differs from mine, and 
because you believe that’s the way things should be, 
there’s nothing we can do to change your minds, except 
the next election. 

The Acting Chair (Mr Ted Chudleigh): Thank you 
very much. We appreciate your taking the time to come 
in and make a presentation to us this afternoon. 
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DENNIS THOMPSON 


The Acting Chair: Our next deputant is Dennis 
Thompson. Mr Thompson, welcome to the standing 
committee on resources development. We have 30 
minutes together, which we can use for a presentation and 
for a question period. Would you commence your 
presentation, please. 

Mr Dennis Thompson: Mr Chairman, members of the 
committee, other interested parties and observers, I am 
pleased this day to address a few aspects of Bill 49, An 
Act to improve the Employment Standards Act of 
Ontario. I hope I come to this committee with some 
appreciation for the interests of both labour and manage- 
ment, who are very well represented here today. First, I 
am married to a teacher. Second, I am an employer. 
Finally, my profession as a chartered accountant has 
fostered an appreciation for a very diverse client base 
composed of workers, employers and, not to be forgotten 
in all of this, Mr and Mrs Taxpayer. 

However, when it comes to workplace issues, quite 
simply, I tremble. I would rather collect an unpaid 
account than conduct a performance review with an 
employee and I much prefer a thorny tax problem to 
conducting an interview. I’ll do just about anything, but 
please, please, if you would only wear my personnel hat 
on occasion. 

For this reason, my sympathies have to go out to 
Elizabeth Witmer in her resolve to eliminate certain 
duplications in the Employment Standards Act of Ontario. 
I think employment laws are something we have learned 
to accept and have actually gotten to like, because it 
spells things out very nicely for us. I have a tremendous 
appreciation for the tradition of the Employment Stan- 
dards Act over the last 20 years. 

I believe that the present government, though, has 
looked first of all at the most effective use of taxpayer 
resources in the administration of ESA. A question we 
have to ask ourselves this afternoon is, are there any 
duplications in the existing legislation? It seems to me 
that maintaining a system that tolerates alternative 
avenues of filing complaints has to be revisited. For this 
reason, I believe that employees to whom a collective 
agreement applies should be bound by their union’s 
decision. By the same token, I believe that non-unionized 
employees will have to decide relatively early in the 
process whether to proceed through the Employment 
Standards Act or the civil courts. However, I do not 
believe that two weeks is a sufficient grace period to 
allow an employee to seek legal advice concerning a 
decision. Lots can happen in two weeks: a vacation, a 
death in the family, a major sickness. Therefore, I would 
encourage you to extend that period to a minimum of, 
let’s say, six weeks. 

I do have a concern about the $10,000 maximum set 
out in section 21 of the bill, subsection 65(1.3) of the act. 
If an employee has undertaken to seek protection under 
the act, thereby deciding not to go the civil route, I do 
not believe the size of the claim should be relevant. I 
would wonder whether in all cases the quantum of the 
claim is indeed ascertainable early in the process. At a 
minimum, I would suggest that if an amount owing to an 
employee is greater than that for which an order can be 


made under the act, he or she should be allowed to 
recover this excess in the civil courts. 

What is most puzzling to me in this bill is the very 
tight time frame of six months within which an employee 
must file in order to seek redress through the ministry. To 
be blunt, I find it strange that this government would 
pursue such a direction when we see trends in other 
levels of government towards a more compassionate 
treatment of people who are victims of the system and 
don’t have the resources and knowledge that a larger 
entity has at its disposal. Let me give you a “for 
instance” here. Revenue Canada now gives an individual 
one year to appeal an assessment under the Income Tax 
Act, and for the longest time during the period in which 
I have practised accountancy, that was 90 days. On that 
note, I would strongly suggest that the present period of 
two years be kept in place. 

1530 

In a more positive vein, there are some good things in 
the bill for workers. It makes it easier for employers who 
violate the act to be prosecuted. It extends the time 
period from 15 to 45 days for an appeal to an order ora 
refusal to issue an order. Now, obviously this also applies 
to the employer as well. 

But I think the most significant enhancements in this 
bill are from an efficiency perspective. I believe that the 
caseload is becoming an unacceptable burden, with an 
average claim life of seven months. Of the claims 
presently on the books, over 40% are over 180 days old. 
I guess I would surmise that this is kind of the driving 
factor towards an extensive revision of existing legisla- 
tion, one that clarifies certain provisions and gives more 
teeth to the director of the program, and in some case to 
the arbitrator in a collective agreement. 

One of the facets of the changes which is most encour- 
aging is the use of private collection agencies to collect 
unpaid wages and vacation pay. This will inevitably 
translate into a better use of ministry resources, as well 
as act as a deterrent to non-compliance with the act. 

In summary, and I’ve been very brief, with a few 
changes, this can be good legislation which will allow a 
less intrusive approach for government with respect to the 
Ontario work scene. I’m of the opinion, though, thal 
certain of these changes could jeopardize existing rights 
of some of the most vulnerable members in the working 
world, particularly those from the non-union secto! 
composed, in a great part, by the poor, the uneducated, as 
well as those not well versed in the English language. 

I would ask, therefore, as members of this committee. 
that you work to strike a fair balance between a bette1 
turnover in caseload, on the one hand, and the avoidance 
of those isolated situations where an individual is 
deprived because the clock is no longer ticking. Witt 
that, I guess my time is up. 

The Acting Chair: Thank you very much; we appreci: 
ate your presentation. If we could start a seven-minute 
round of questions, seven minutes for each caucus. 

Mr Lalonde: Thank you, Mr Thompson. It’s a ver) 
well-presented brief. You just mentioned something tha 
reflects what my colleague Mr Hoy said a little while 
ago. You mentioned that the bad employers, we coul¢ 
call them, should be revisited at times after receiving ¢ 
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complaint. Probably the enforcement officer should at 
times visit those employers, because if they did it for one 
employee, they would do it for others after; I would 
imagine so. I really appreciate this point that you brought 
to our attention. 

But I also think employers should be more educated 
towards the Employment Standards Act, especially in 
small communities. Very few are fully aware of the 
employment standards. After I left last weekend’s visit 
we had up to London, I went back to my community and 
I started to speak about the employment standards to the 
employers in my area. I haven’t seen one that was aware 
of the employment standards. We should have seminars. 

The government should take the responsibility of holding 
seminars to inform the employers. 

You also mentioned that the claims should be left to 
the period of time that is indicated in the actual employ- 
ment standard of two years. I fully agree with you on 
that, because it was mentioned all along, ever since we 
started these hearings, that people will decide not to 
_ complain because of being afraid to lose their jobs. If you 
do complain, the majority of time — probably only 5% 
of the time it will be the employees who are still on the 
job who would complain — the others will complain 
after leaving the job. If they’d done it for six months, the 
-employee would have done it for probably two years. I 
agree. Over 1,500 of those claims that were uncollected 
before were mainly of groups or employers that closed 
shop or went bankrupt. But still, I feel that the amount, 
even though we only collected 25% in the past — not 
even quite 25% of the claims that were due to be col- 
lected — the government should have left this section in 
for two years to be able — 

_ Mr Thompson: The 25%, you’re talking total number 
of orders, or are you talking — 

Mr Lalonde: The amount of money. 

_ Mr Thompson: Dollars. 

Mr Lalonde: Yes. 

_ Mr Thompson: That’s interesting. That’s approximate- 
_ly the same percentage in respect to when an order is 
issued, as opposed to the number of complaints that are 
| filed. That’s approximately 25% as well. 

Mr Lalonde: I have no other points, Mr Chair. 

Mr Thompson: Your comment regarding education of 
| the public, particularly employers — I think also a lot of 
employees are certainly not aware of things like vacation 
pay and that. It’s interesting because the chamber of 
_ commerce in our area received some information that was 

prepared by the government recently which explains the 
act and it’s in a format that can be circulated in a local 
‘ newspaper. I think there are avenues in which both the 
private sector through chambers of commerce, as well as 
workers, can access this information and present it in a 
very readable form in the local media. 

Mr Lalonde: You’ve just touched a point. I even 
_ Mentioned that on my weekends, that probably chambers 
of commerce should invite at times a member of the 
labour department to explain to the people the Employ- 
,Ment Standards Act. One employee said to me, “Jean- 
| Marc, if you ever come up in the public telling the 
people what the standards of the employment act are, 
_you’ll be in trouble.” 


The Acting Chair: Thank you very much. We 
appreciate those questions. Can we move to the third 
party, Mr Martin. 

Mr Martin: Thanks for coming today. Your presenta- 
tion actually was quite interesting and you obviously put 
some thought into it. I’d just like to ask for some clarifi- 
cation and maybe we can have a little discussion about a 
couple of points that you made. One is the issue of 
duplication and how we define duplication. You’ve 
defined it I think by suggesting that there are various 
avenues people can take to have a grievance resolved. 
Some other folks might say it’s simply different recourses 
to a seen or a felt injustice. 

I think we have always prided ourselves, as a society, 
in the fact that we provide appeal procedures, appeal 
processes. They may be seen by some as simply duplica- 
tive avenues, and by others as sort of another place 
where, if they’re not satisfied here with the response they 
get, and they’re obviously in a situation where — for 
example, an employee hasn’t been paid for a couple of 
days’ work. Even if he’s in the middle scale of pay, 
that’s important, as a matter of fact. It’s crucial in terms 
of buying groceries and paying the rent and meeting 
financial obligations. If he or she doesn’t feel that one 
particular avenue is working because the person in that 
office — maybe the lineup is too long or there’s a 
personality conflict, those kinds of things. I know when 
I’ve personally been involved in that kind of a scenario, 
I’ve always felt good that at least there was another 
avenue I could take. Is that what you mean by duplica- 
tion? 

Mr Thompson: Yes, I think my comment was relative 
to the prospect of a union determining a resolution of the 
problem for the benefit of the employee, and that be the 
sole avenue in this situation. I guess my perspective is 
that the union should, in most cases, be the best avenue 
of approach. I think you can add to society many levels 
or avenues of approach in resolving difficulties, but 
eventually it becomes very burdensome, because there are 
too many players involved. 

1540 

Mr Martin: It seems to me that in many areas of life 
today, whether it’s health care or legal, the principle of a 
second opinion is one that we hold as something that 
everybody should have access to. But you’re saying that 
in this instance employees — and there are unionized and 
non-unionized workers, there are big unions and small 
unions, and a whole variety of scenarios that can 
unfold — on an issue which has such tremendous import- 
ance re getting paid for your work or whether you get 
holidays or not or whether overtime kicks in, and the 
impact that will have on their ability to put food on the 
table or pay the rent, they shouldn’t have a second 
opinion, they shouldn’t have another avenue if they’re not 
quite satisfied with what they’re getting over here. You 
would call that duplication. I’m sure there are others out 
there who would simply say, “That’s the way the system 
works for us in Ontario in 1996 and in many other areas; 
why not this one too?” 

Mr Thompson: I guess I can envision a society in 
which an individual can be represented by their union, 
that the people who have been put in charge have 
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integrity and would plead the cause of an employee. My 
ignorance in this is maybe showing itself, but is there not 
a higher appeal to the Ontario labour congress that can be 
made? 

Mr Martin: Yes, and that’s what we’re calling 
duplication here. 

Mr Thompson: I don’t see that as a problem. 

Mr Martin: You had given the minister some kudos 
for moving to get rid of duplication. Well, this is what 
she’s doing in this instance, in my read of it, in my 
understanding of it. 

Just to move on to another piece, I want to talk to you 
for just a few minutes if I could about the question of 
efficiency. You talked about creating greater efficiencies. 
I think as we listen, we often hear about the process of 
moving from publicly paid collectors to collection 
agencies and the efficiency that will create. 

We had a woman here this morning who talked about 
having to go before the Employment Standards Act and 
get some money that was owed her. She got 100% after 
she went through a process, and it was a rather stressful 
process for her. If we were in the scenario that we’re 
imagining today under this legislation and she had to go 
to a collection agency, even if she collected 100% — 
which she probably wouldn’t, because I suspect there will 
be an urgency about the collection agency people and a 
new environment that will evolve that will see lots of 
negotiation, “Can we get 50 cents on the dollar, can we 
get 60 cents on the dollar?” — ultimately, no matter how 
much they get, unless the employer pays the cost of the 
collector, which I don’t see, there will be a portion taken 
off the top. So at the end of the day, for efficiency, 
you’re going to take away from an employee, a worker 
who has worked for some wages, some portion of that 
which she is owed, because we would prefer to be 
efficient than to be effective, I would suggest in this 
instance. Is that what you’re saying? 

Mr Thompson: | think you’re maybe reading into the 
situation a lot of situations in which certainly there is the 
potential for that kind of abuse and that kind of scenario, 
but as I see this legislation relative to primarily wages 
and vacation pay for relatively small claims, there are 
going to be a lot of them that are very perfunctory in the 
sense that they can be accommodated very expeditiously 
by another individual. 

Mr Martin: And take a bit off the top. 

Mr Thompson: As I understand it, the employer pay 
that; it’s recoverable. 

Mr Christopherson: It doesn’t go to the employee, 
though. 

The Acting Chair: Perhaps if we move to the govern- 
ment’s question time we can have further discussion on 
it. 

Mr Bill Grimmett (Muskoka-Georgian Bay): Mr 
Thompson, I understand from your comments that in your 
business life you’ ve had quite a bit of experience with the 
Employment Standards Act. As we’ve proceeded through 
these hearings, it seems that most of the people who have 
made presentations are agreed that at present the collec- 
tion part of the act does not appear to be working well. 
This is additional to some of the earlier questions to you. 
I was intrigued by your comment that you felt — correct 


me if I’m wrong in recalling what you said — that the 
use of the private collection professionals would provide 
a deterrent to employers who wish to avoid the act. 
People I represent who own businesses — and myself 
being a business owner — don’t wish to compete with 
people who don’t comply with the Employment Standards 
Act. I wonder if I could hear a few more comments from 
you on how you feel this particular section of the pro- 
posed legislation will make the act work more efficiently 
in terms of collecting money. 

Mr Thompson: In the sense of being a little more 
visible, being that it’s in the private sector. What do we 
know about people who pursue according to the act? I 
know of very few situations where I have knowledge of 
it actually happening. It’s kept relatively quiet, involving 
a few people. I think a private situation involves a little 
more publicity; it would be in front of the public a little 
more. That’s my perspective there. 

Mr Grimmett: Do you have experience with collec- 
tion people yourself that would lead you to believe that 
they have an interest in pursuing this and that they ar 
capable of pursuing the collections? 

Mr Thompson: Yes and no. In some situations, in 
certain localities, we are very representative in terms of 
things like Small Claims Court and that particular 
function, but in other areas we may be a little bit weak at 
the present time. Possibly, though, the added business 
will maybe allow better people to get involved. 

Mr Grimmett: So you see it as a potential for creating 
a bigger market and perhaps attracting more people into 
that industry? 

Mr Thompson: I think it should add to the private 
sector economy, but we’re not talking big dollars, I don’t 
believe. 

The Acting Chair: Thank you, Mr Thompson, for 
joining us today and making your presentation. We 
appreciate it very much. 


CANADIAN UNION OF PUBLIC EMPLOYEES, 
LOCAL 1880 


The Acting Chair: We now move to the Canadian 
Union of Public Employees, Local 1880, Cora-Lee 
Skanes. Welcome to the committee. 

Ms Cora-Lee Skanes: Good afternoon. My name is 
Cora-Lee Skanes and I’m here representing the Canadian 
Union of Public Employees. As well as being a local 
union president for CUPE, I represent northern Ontario 
on the CUPE national executive board. I’m sure you’ve 
already read CUPE’s brief, which was submitted to you 
in a previous hearing. It’s not my intention to repeat this 
information, but to bring a different perspective to this 
issue. 

The message that this government has been sending 
out since its election is that Ontario is open for business. 
The government feels that attacking the workers of this 
province is the way to entice employers into moving into 
this province. Since the Conservative government took 
control, labour relations are on the decline and labour 
protest is on the rise. Not only labour, but seniors, anti- 
poverty groups, social justice coalitions and various other 
human rights activists, are taking to the streets to send a 
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clear message: Ontario is not open for business the way 
this government wants business to run. Attacking the 
vulnerable, women, visible minorities, workers in service 
industries, domestic and home workers, seniors and 
children is not the answer to the economic problem in 
this province. 

1550 

This government has frozen the minimum wage, 
attacked injured workers under the changes in the 
Workers’ Compensation Act, made workers more vulner- 
able under the changes in the Employment Standards Act 
and apparently will jeopardize workers further under the 
proposed changes to the Occupational Health and Safety 
Act. How can all these changes which affect workers in 
this province and are causing the worst labour unrest in 
some time be attractive to employers wanting to move 
into this province? 

Some of the changes proposed and their possible 
impact under Bill 49 are as follows: 

If workers file a complaint against an employer, there 
is no protection in place for them — 90% of workers do 
not file a complaint until after they quit their job — 
thereby forcing them to choose between their job and 
filing a complaint. A worker now would only have six 
months to file a complaint instead of the current two 
years, the employer is only responsible to compensate for 
a six-month period and the dispute could take years to 
resolve. On the other side, the ministry has two years to 
investigate and two years to recover the moneys owed. A 
minimum claim amount can be set and to recoup below 
the minimum or above the maximum the worker would 
have to go to court with no assistance in paying for the 
court costs. Meanwhile the worker cannot pay their rent 
or put food on the table for their children. Let us not 
forget that all these changes will allow the ministry to lay 
off more employment standards officers. 

Unionized workers no longer have access to the 
ministry for complaints. They must be dealt with through 
the grievance process, which will result in higher costs in 
arbitration. This government has already removed the 
grievance settlement officers, mediators who helped both 
sides resolve issues cooperatively. How will this attract 
employers to this province? These disputes are a signifi- 
cant cost to the employer as well as the union. 

Private collection agencies will be responsible for 
collecting moneys owed to workers. How can this make 
sense? Those agencies have to make money, so the cost 
to the employers will increase or the moneys legitimately 
owed to the workers will decrease. 

Apparently this government is withdrawing the pro- 
posed changes dealing with minimum standards but will 
be reviewing them in the fall. It is important to address 
this issue so that people know before the changes happen 
what the impact will be. 

Unionized workers at the bargaining table have always 
been able to depend on their rights regarding maximum 
hours of work, public holidays, overtime and severance 
pay. With the changes proposed under Bill 49, these 
protections are gone. Minimum rights can be bargained 
away at the table. Who will decide when greater nights 
are conferred when all matters are assessed together? 
Those workers who have been able to achieve additional 


improvements through collective action could have those 
improvements stripped away by virtue of still being 
within the standards. Those of us who work in the public 
sector understand exactly what this means. Our employers 
receive their funding from this government, the same 
government that is introducing Bill 49. We understand 
this is a pressure tactic by the government to force our 
employers to attack our collective agreements. When the 
funding is reduced, the workers must pay, but how big a 
price? 

How does this government hope to entice employers 
into this province when labour unrest will be on the 
increase? Opening up these basic worker rights is opening 
up a can of worms. It is declaring open season on 
workers, taking away rights those workers who went 
before us gave their lives and livelihoods to achieve. Let 
us not forget the Winnipeg 1919 general strike. Let us 
not forget those dedicated workers who gave their lives 
so we could enjoy protection against employers who 
would take advantage of the workers of this province. 

We should be making minimum employment standards 
apply to all workers. The time has long past when people 
should be treated differently. Why should the standards 
apply to some and not to all workers? This bill should be 
addressing the inequities in the act, not creating more. 

As a representative of CUPE, I bring the following 
message: We have only begun to fight. The non-union- 
ized, the seniors, anti-poverty groups and unions have 
banded together to fight your agenda. You are attacking 
very basic principles and we will fight back. The label 
“unorganized” as it applies to the non-unionized of this 
province is a misnomer. This group is becoming more 
and more organized and joining forces with other groups, 
including unions, to stand up and be counted. The days 
of protest should be sending that signal very clearly to 
this government. 

On a personal note, I have a 17-year-old son. The 
thing foremost in his mind is whether he will be able to 
get a job when he is finished his education. This govern- 
ment keeps talking about encouraging employers into this 
province, but each step it takes is a step backwards in 
rights for workers and still the jobs do not appear. As a 
mother, the thing foremost in my mind is: What kind of 
protection will my son have when he does enter the 
workforce? What quality of life will be afforded to him? 

A previous Tory leader said, “Give me four years and 
you won’t recognize this country.” We hope this Tory 
government will not follow in his footsteps. We want to 
be able to recognize this province in four years. 

It is becoming increasingly clear that all the sacrifices 
our parents and grandparents made are being counted as 
nothing. Must the sacrifices and the labour unrest repeat 
themselves? Have we learned nothing from history? Let 
us not allow history to repeat itself. Let us work together 
towards a harmonious working province where unrest 
does not occur. 

Give us our basic rights and protection and stop 
attacking the backbone of this province: the people who 
make Ontario work, the workers who hold the future of 
this province. 

I wish to thank you for this opportunity to present my 
views and I hope you will take these concerns seriously 
before passing this bill into law. 
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Mr Martin: Cora-Lee, thank you for coming today 
and making such a good presentation. All the points you 
make are certainly important and significant and need to 
be made, but for me the most important and salient point 
you make is actually the last one — that people are 
gathering together, people are recognizing what’s happen- 
ing to them and who’s doing it to them. It’s important, as 
this group travels around the province, and there are at 
least government members on the committee, that they 
know that you know and that you’re not just here on your 
behalf. You’re here on behalf of a whole lot of other 
folks out there who are more and more coming to 
understand and realize what’s going on and know who’s 
on whose side and who’s doing it to them and who 
probably are being challenged, by way of the attack on 
their very basic rights and entitlements and quality-of-life 
issues, to look at what alternatives there might be out 
there to what this government is doing. 

I put a motion on the table yesterday in Thunder Bay 
that asked for this committee to ask the government to 
withdraw this legislation and get on with the real agenda 
that we should be tackling, all of us together, which is 
the creation of work, which is the stimulation of the 
economy. To a person, everybody I talk to who voted for 
this government thought it was actually going to create 
work. There are even some folks on welfare who voted 
for this government because they thought they were going 
to get a job. They thought workfare meant they were 
going to get a good job, and they’re sadly disappointed 
now. 

I’m suggesting that this government withdraw this 
smoke-and-mirrors effort, An Act to improve the 
Employment Standards Act, a juxtaposition, an anomaly 
or a play on words — and the bill that’s across the way 
at the Water Tower Inn, an act to improve tenants’ rights, 
to protect tenants’ rights or whatever — and get on with 
the business of creating work, which would give us the 
resources, energy and impetus we need to resolve a whole 
lot of these problems without having to create the kind of 
instability and stress that are being created. Given this 
opportunity, Cora-Lee, what else would you be doing, if 
you were they, as government today besides this act? 
1600 

Ms Skanes: I certainly wouldn’t be putting this bill on 
the table. But I agree with you; I think the number one 
concern to everyone out there, and that’s not speaking as 
a union member, is jobs. What kind of future does this 
province have? We already have enough people out of 
work. I heard a comment earlier about people getting 
claims disputed, and the majority of them get jobs. I’d 
like to know where those jobs are, because I know a lot 
of people who would like jobs. 

I don’t think this government understands yet the 
situation out there and how desperate some people are to 
find work. I think people are realizing more and more 
that workfare is not the answer, that it’s not going to 
create jobs, because for whatever period of time you’re 
there, not only are you taking good-paying jobs away 
from people and replacing them at this lower rate of pay, 
but at the end of the day the job still isn’t there. 

Mr Christopherson: Is there still some time left, Mr 
Chair? 


The Chair: Yes. 

Mr Christopherson: I also want to thank you for your 
presentation. So far when we’ve been talking about the 
issue of contracting out minimum standards, what the 
government calls flexible standards, we’ve been focusing 
on the fact that the smaller unions, isolated locals, are the 
most vulnerable, but we haven’t really addressed the fact 
that even the Steelworkers and the Auto Workers in their 
larger places still will face pressure on the bargaining 
table and have bargaining chips on the table that other- 
wise wouldn’t be there, because right now you can’t put 
the issue of something less than employment standards on 
the table. Those of us who have actually sat at bargaining 
tables and understand how that process works realize that 
it is a process of tradeoffs, of compromise, of setting 
certain minimum goals and achieving them on both sides 
of the table. 

But there’s no win there for the union in doing this. 
It’s going to show itself mostly in concessionary-type 
bargaining, where the employer feels it has the upper 
hand. The union’s in a weak position and is defending 
everything it’s got. If they can come out with that, they 
consider it a victory, and that will affect larger unions as 
much as smaller unions. As a member of the largest 
union in the country, I wouldn’t mind your thoughts on 
that. 

Ms Skanes: It’s a very interesting comment, because 
you’re right, it is about give and take. If we’ve been able 
to depend on nothing else, it’s that there is a minimum. 
There is only so much the employer can take away from 
us. To be perfectly honest, over the last few years that’s 
all that’s been happening: They’ve been taking away; 
they haven’t been giving. 

It’s very difficult to get your members to go out on 
strike. In this day and age, when we haven’t had a raise 
for a while — there’s no raises in the foreseeable 
future — it’s even more difficult to go on strike because 
you’re never going to recoup what you lose. People have 
families to feed. It’s a sad state to have to look at the fact 
that we might be walking the picket line for what used to 
be minimum standards, because when those are on the 
table, we have nothing left to give in the give and take. 
Most of it’s all been taken away from us. 

I would hate to think that in what’s supposed to be the 
best country in the world to live in, the most profitable 
province, or what should be the most profitable province, 
would put minimum standards on the line for its workers. 

Mr Wettlaufer: Ms Skanes, I have a little bit of a 
problem with some of the presentations where they’ve 
said that the minimum standards, minimum rights, can be 
bargained away. Right now, under the present legislation, 
when the collective agreements come due, the employer 
can put everything on the table and ask for the rights that 
are in the collective agreements to be taken away. Can 
the employer not do that? 

Ms Skanes: Yes, they can. 

Mr Wettlaufer: Of course, the reaction of the union 
would be no. Under the proposed legislation, I don’t see 
too much change to that. I see that it says here, “A 
collective agreement prevails over section 58...if the 
collective agreement confers greater rights.” What’s the 
difference? 
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Ms Skanes: I think our dilemma would be, who 
decides what greater rights are? I mentioned that in my 
brief. Who has the ultimate decision in whether trading 
off overtime for an extra week of vacation is a greater 
right? ; 

Mr Wettlaufer: It would be a matter of negotiation, 
would it not? 

Ms Skanes: The bill is not clear on that. If it’s a 
matter of negotiations, now you’re going to negotiate 
whether things are minimum or not? I could foresee a 
group going out on strike because nobody can decide 
what the minimum is. The government at some point is 
supposed to protect the people of the province, and I 
believe that’s what these minimum standards do. There is 
a bottom line and the employers can’t go below that. It 
horrifies me to think that bottom line could go away, 
because we see some of the things we’d lose in collective 


_ bargaining now. For this government to take away the 
| minimum standards in this province, that’s a horrific 
_ thought to me. I think it’s inexcusable that the govern- 
- ment would put that in this bill so that people could be 
laid open even wider through manipulation and being 
bullied by the employer to accept less than a minimum 


standard. 
Mr Wettlaufer: You’re looking at it from one stand- 


| point; I’m looking at it from another. I see in this pro- 


posed legislation that there are some guarantees in here 
that weren’t there under the previous legislation. I think 
with any legislation there’s going to be some give and 
take. We hope, of course, that we can improve the 
employer-employee relationship with this new legislation. 
As I say, only time will tell. We hope we’ve improved it, 


but only time will tell. 


I believe, Mr Chair, that my colleague has a question. 
Ms Skanes: If I could just respond to one of your 


~ comments. 


Mr Wettlaufer: Certainly. 

Ms Skanes: I don’t understand how you think you can 
improve the employer-employee relationship by removing 
minimum standards. We’ve heard stories about how 


 there’s manipulation going on with minimum standards. 


If you remove them, how do you possibly think that 
could improve employer-employee standards? The 
employee does not have any power here at all dealing 


' with employers. The only power we do have as far as 
minimums go is the Employment Standards Act. So 


where would we be in a position to be able to fight the 


' employer on that and how would that make it easier? I 


don’t understand that. 
Mr O’Toole: Yes, Cora-Lee, just quickly, I will try to 


respond to that in a way, if you don’t mind my address- 
| ing you by your first name. This government’s agenda 


may not be immediately likeable, but I think in the long 
term if will be an agenda that works, because the whole 
focus is jobs. That is it. The strategy is to have fairness, 
balance and an open-for-business — working with all of 
the constituent groups to create jobs. By being belligerent 
and us fighting and all the stuff, that is not part of what 
I think is a productive atmosphere for investment, and we 
need investment. I’m not some fat cat. We need invest- 


| ment. 


Here’s the key: I relate very personally. I have five 


| children. I have a boy who’s 17, and that’s the very 


reason I ran. His future looked very, very pessimistic, 
along with my other children’s. That’s honestly why I’m 
doing this. I honestly believe that we have to change the 
agenda. It was going this way. 

I don’t blame the previous government totally for the 
whole demise of the world and I am not so sophisticated 
to presume that I understand the world. But I only know 
one thing: It wasn’t going up, it was going down. The 
current system needs to have some redress and I believe 
that you should be a legitimate part of that. I’m glad your 
presentation wasn’t the same as the previous several from 
CUPE, and it was unique in that respect. 

If you read the preamble to the act, it says very 
clearly, “Employment standards set out in the current act 
are ‘minimum standards’ that cannot be waived.” Now, 
if you want to go to court and challenge that — you said 
something too that I think fundamentally — I’m not 
being critical of you — you’re not listening to what 
you’re reading; you’re listening to someone else. Does 
that not say, “cannot be waived”? 

For those vulnerable people, I do not believe the floor, 
as I hear, is being pulled away. That is not in here. I’ve 
not seen it. I’m not trying to be difficult with you. I think 
you fundamentally are into a bit of ideology difference, 
and I don’t have a problem with that. But honestly, this 
bill and what you’re reading — please read it. It’s very 
simple. It’s about three pages, four pages, when you pull 
out section 3. 

I think the ongoing discussion about having some 
rights to negotiate — I certainly don’t want to see less; 
I want to see a balance. I want to see the workplace 
participants take part in that discussion, and if the 
particular sector of the economy therein has a seasonal 
aspect to it or it has a fall-off in demand of product, how 
we can deal with the employees in that particular work- 
place? 

1610 

For the government of Ontario to set inflexible stan- 
dards that say “everyone must,” that doesn’t work in 
Thunder Bay and Sault Ste Marie the same as in Toronto. 
The workplaces differ. The world of work is changing 
profoundly. You said and many of the presentations said 
small businesses are growing. Many people are working 
at home. They need protection. Many home workers, 
whether it’s on computers or making clothes, need to 
have protections. 

I believe in the minimum standards, but by the same 
token we have to be somewhat aware of whom we’re 
really selling these products to. There is a market. It isn’t 
run by this government, or anybody for that matter. Price 
and quality prevail in the marketplace. 

Ms Skanes: Excuse me, can I just have an opportunity 
to — 

The Chair: Okay, very briefly. I don’t want to cut into 
Mr Lalonde’s time. 

Ms Skanes: You made the comment that the minimum 
standards are minimum standards and they can’t be 
waived, but then your government’s introducing flexibil- 
ity. 

ave O’Toole: In unionized environments. 

Ms Skanes: When something is flexible, how is there 
a minimum standard? That’s where my concern is. If in 
fact the minimum standards can’t be waived, then take 
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the flexibility out. We don’t have a problem with that. If 
they can’t be waived, write them in black and white. Say: 
“This is exactly what they are. There is no flexibility and 
these will be enforced.” 

Mr O’Toole: Do you want time off or time and a 
half? Would you prefer to have more time off with your 
family or time and a half? 

Ms Skanes: Under my collective agreement, I have the 
ability to choose between the two. 

Mr O’Toole: Isn’t that one of the standards, though? 
You are already negotiating flexibility in your standards, 
which I support. 

Mr Christopherson: That involves the minimum. 

Mr O’Toole: That’s all I’m saying. There will be no 
less then. 

Mr Lalonde: Do you really think there was a need for 
a change or to amend the ESA? Was there a need to 
come up with some amendment of the actual Employ- 
ment Standards Act? 

Ms Skanes: I think there could probably have been 
some improvements to it, but there wasn’t a burning need 
to make a change. 

Mr Lalonde: I really feel at this time that we knew 
the system didn’t work properly, because when we look 
at the amount collected in the past of the due account, it 
was only a little over 24%. I think probably we should 
have thought of retaining the 45 enforcement officers 
whom we are in the process of letting go, or we have 
started to let go, and giving them the proper training. 
They were getting dual tasks: They became collection 
agents and also they had to make sure that the law was 
enforced. 

Ever since we started hearing people, what I’ve been 
hearing is that our people could not function properly 
because of the lack of training they had. Don’t you think, 
at the present time, since they were given the task to do 
the collecting that was due to the employees, the percen- 
tage has gone down to a little over 24% of the amount 
due that was collected and it is really because the people 
we have in our office were not trained properly? 

Ms Skanes: I don’t know exactly what their job was 
and what training they’ve had, so I don’t think it’s within 
my right to say why the collections were so low. One 
comment I would like to make is that it always amazes 


me when a government tries to change something from 
public sector to private sector and thinks the job is going 
to be done better and it’s going to be done cheaper when 
in fact the private sector has to make money. So some- 
one’s going to lose at some point. Either the employer or 
the employee is going to lose, because someone has to 
pay that private collection agency. I think if it’s the law 
and the law says a certain thing, then you have an avenue 
to follow when people break that law. I think maybe the 
government should be taking the legal steps it needs to 
take and shutting employers down if it has to to get the 
money back. I think there’s been too much pussyfooting 
around about trying to get employers to pay, and it’s the 
employees who pay the price for it. 

Mr Hoy: I apologize that I wasn’t able to hear your 
presentation, but I’ve been here for most of the question- 
ing. 

I just want to make a comment about the last com- 
ments made by the government speaker, something about 
you weren’t understanding what you were reading or you 
weren’t reading what you were seeing or whatever it was 
that he said. 

I was elected in June for the first time, and I notic 
over here that many of the government members have a 
binder. I’ve never been in government. I’m pleased to be 
in opposition and I hope to be in government some day, 
but it wouldn’t surprise me that they have virtually every 
question that could come up or any point of view that 
could come up by presenters like you, and they just look 
in their book and ask the next thing. I don’t know that, 
because I’ve never seen one of those books, but it’s just 
a comment. Whether they are free to give comments of 
their own or whether they’re reading and understanding 
what they see of their own volition or not really is a 
question in my mind. 

The Chair: Thank you, Ms Skanes. We appreciate 
your taking the time to appear before us here today. 

That concludes our presentations here in Sault Ste 
Marie. We certainly thank those groups that took the time 
to make a presentation before us and to those who sat in 
the audience and listened in. 

The committee stands recessed until 10 o’clock 
tomorrow morning in Sudbury. 

The committee adjourned at 1617. 
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The committee met at 1001 in the Ambassador Hotel, 
Sudbury. 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’ AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
Employment Standards Act / Projet de loi 49, Loi visant 
a améliorer la Loi sur les normes d’emploi. 

The Chair (Mr Steve Gilchrist): Good morning. I call 
the committee to order on this, our eighth day of hearings 
on Bill 49, An Act to improve the Employment Standards 
Act. We’re certainly pleased to be here in Sudbury today, 
our third and final stop in the north. Welcome to all the 
_ groups making a presentation. 


UNITED STEELWORKERS OF AMERICA, 
LOCAL 6600 


The Chair: Our first group up today is the United 
Steelworkers of America, Local 6600, Retail Wholesale 
Canada, Canadian service sector division. Good morning, 
gentlemen. Just a reminder that we have 30 minutes for 
you to allocate as you see fit, divided between presenta- 
_ tion time or question-and-answer period. Please proceed. 

Mr Denis Dallaire: I’d like to thank everyone for the 
Opportunity to be here this morning. The United Steel- 
workers of America is an international trade union with 
over 700,000 members throughout Canada, the US, 
Puerto Rico, the Virgin Islands. More than 170,000 of 
those members are in Canada. 

The Steelworkers is Canada’s most diverse private 

' sector union. In 1936, the Steelworkers began organizing 
' employees in the steel industry and grew to become Can- 
ada’s largest union in containers, chemicals, aluminum, 
' pipe, mills, mines, smelters and other metal industries. 
The Steelworkers has more recently extended its member- 
_ ship to workers in almost every sector of the economy, 
including electronics, plastics, rubber, brick, glass, tex- 
tiles, furniture, warehousing, retail, wholesale, department 
_ Stores, building service, office and technical jobs, hospital 
and health care, financial services, professional occupa- 
tions, dairy, bakery and confectionary, culinary and optic- 
al industries, food processing, hotels and restaurants, 
| taxis, security guards, fish plants and many others. 
In Ontario, the Steelworkers encompasses two distinct 
. districts: District 6, and its retail, wholesale and depart- 
ment store union, Canadian service sector division. These 
two districts currently encompass more than 100,000 
Ontario members employed in over 500 companies. 


We believe that Bill 49 will seriously jeopardize the 
rights of workers to basic employment protection in 
Ontario. Premier Harris and Labour Minister Elizabeth 
Witmer have publicly proclaimed the Bill 49 amendments 
to be minor changes which amount to mere housekeeping. 
If the government truly believes this, it should heed 
labour’s warnings and seriously reconsider its position 
before depriving workers of the minimum standards 
which currently provide basic employment protection. 

These amendments will foster severe labour relations 
confrontations and diminish access to justice for Ontario 
workers by stripping unionized workers of legislated 
minimum workplace standards which resulted from the 
hard-fought struggles of the Steelworkers, as well as 
other trade unions, and privatizing the government’s 
responsibility for arbitrating, regulating and enforcing 
minimum workplace standards, thereby placing this 
burden on the backs of workers. 

These amendments will make it easier for employers 
to deny their employees the minimum wages and benefits 
set out in the Employment Standards Act. More simply 
put, Bill 49 is a gift to unscrupulous Ontario employers, 
who will view the amendments as an opportunity to gut 
minimum workplace standards. Employers will realize 
that the costs and pressures of self-regulation of this new 
system will force employees to agree to a settlement or 
compromise of an outstanding claim against their 
employer, even where the employer has clearly and 
unconscionably violated the act. 

The Steelworkers ask this government to consider the 
effects of Bill 49 on working people and the labour 
relations environment in this province. We urge this 
government to have regard to the implications of Bill 49 
and withdraw the proposed legislative changes. 

Gutting the Employment Standards Act by contracting 
out of employment standards: I find that really ludicrous 
and I'll tell you why. This amendment allows employers 
to negotiate lower standards for hours of work, overtime 
pay, public holidays and paid vacation in organized 
workplaces. Until now, these basic standards were 
untouchable. Furthermore, no other jurisdiction in Canada 
allows employers to contract out of the legislated mini- 
mum standards protection afforded to workers. This 
amendment is enough for the Steelworkers to stand in 
opposition to this bill as a whole. 

The intent of the act has always been to impose 
minimum workplace rules and standards which society 
deems necessary for all of its members. While parties are 
free to contract for higher benefits than those contained 
in the legislation, they are not able to undercut the 
statutory minima, often referred to as the floor of nights. 
This amendment will eliminate the floor for hours of 
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work, overtime pay, public holidays and vacation with 
pay for organized workers. There is no justification for 
this elimination of basic standards for working people in 
a society which values the universality of, at least, basic 
minimum rights. 

The central goal of our industrial relations system 1s to 
facilitate negotiated settlements between labour and 
management. This amendment runs directly counter to 
that end. These new issues will prolong bargaining in all 
workplaces, but especially where certain employment 
standards minima may be actually operational within 
collective agreements, such as in the retail and service 
sector, security guard industry, taxi industry, and others. 
Settlements for newly organized unions will be even 
more difficult in these sectors, where entitlement to 
overtime pay, public holidays, vacation pay and hours of 
work will be put in issue. 

Disputes will undoubtedly arise where employers try to 
force unfair working conditions on employees by attempt- 
ing to bargain tradeoffs with respect to overtime pay, 
public holidays, severance pay and vacation pay in 
exchange for, for example, increased hours of work. The 
position of the Steelworkers is clear and simple: Every 
employer proposal to increase hours of work in exchange 
for improvements in other rights will be met with clear 
and unswerving resistance from its bargaining 
committees. 

The Steelworkers believe that all bargaining agents 
should negotiate hours of work which will increase 
workers’ choices regarding when and how often they 
work, reduce on-the-job stress and reduce family/work 
conflicts, promote safer workplaces and put pressure on 
employers to hire and train more people. 

The proposed amendment requires unions, employers 
and arbitrators to undertake the difficult task of compar- 
ing apples and oranges and determining whether collec- 
tive agreements comply with subsection 4(3) of the 
amended act, and provides greater rights in total for hours 
of work, overtime pay, public holidays, vacation with pay 
and severance pay when assessed together. This account- 
ing mess is compounded as the parties are being asked to 
value and compare purely monetary nights such as over- 
time pay and severance pay, non-monetary rights such as 
hours of work, and mixed rights for vacation and public 
holidays. 

For example, an employer may propose that employees 
work a sixth shift every Saturday in exchange for double- 
time rates on that day. A bargaining agent may not agree 
that a diminished quality of life can be compensated by 
more money, and therefore determine that this tradeoff 
does not result in greater overall benefits to employees. 
Complex arbitration litigation may result if the proposal 
is eventually accepted by the bargaining agent. If the 
bargaining agent does not accept it, the result may be 
impasses in collective bargaining and bitter and protracted 
labour disputes. 

1010 

The fact that there has been no attempt in Bill 49 to 
address how a negotiated package is to be evaluated sug- 
gests that the purpose of this provision is to allow em- 
ployers to waive minimum standards rather than negotiate 
greater flexibility in achieving minimum standards. 


I would now like to pass it on to Robert McKay, 
national representative of the retail-wholesale division of 
the Steelworkers. 

Mr Robert McKay: Privatizing enforcement: passing 
the costs on to unions, which deals with section 20 of the 
bill, section 64.5 of the act: The government is abdicating 
its historic function of enforcing the act and forcing it on 
to the shoulders of organized labour. Bill 49 eliminates 
recourse by workers to the considerable investigative and 
enforcement powers of the Ministry of Labour. In its 
place, unionized employees are required to use the 
grievance procedure under the collective agreement to 
enforce their rights under the act. As a result, unions will 
now bear the burden and cost of investigating, settling or 
determining complaints of employer breaches through the 
collective agreement grievance and arbitration procedure. 
Bill 49 contemplates that an arbitrator, whose costs will 
be shared by the union and employer, will have all of the 
powers now exercised by the employment standards 
officers, referees and adjudicators. 

Hardship on unions: The financial, legal and human 
resource burden of managing every employment standards 
complaint is staggering. The change from an individual 
to a union-driven procedure poses a tremendous hardship 
on unions, which will now bear the burden of investiga- 
tion and enforcement and their accompanying costs. As 
well, Bill 49 will require unions to become familiar with 
the pre-existing and complex jurisprudence under the act, 
because unions and not individual complainants will be 
responsible for determining whether to proceed with a 
complaint. 

Refusals by unions to proceed with a complaint may 
lead to dissension within the bargaining unit. Added 
pressure to proceed with complaints through the griev- 
ance procedure will ultimately tax the resources of the 
union. The existing duty of fair representation has not in 
the past required unions to represent employees in respect 
to employment standards, but Bill 49 expressly contem- 
plates that unions that do not proceed to enforce the act 
may be faced with complaints concerning fair representa- 
tion by members. 

There is also some ambiguity about when unions will 
begin to assume responsibility for administering employ- 
ment standards complaints. As the proposed legislation 
stands, a union is responsible for enforcing the act after 
certification and the issuance of notice to bargain a first 
collective agreement if an employer subsequently enters 
into a collective agreement. How is it possible for the 
union, without a collective agreement grievance and 
arbitration provision in place, to process an employment 
standards complaint? Is it possible that these complaints 
will need to be held in abeyance until a first collective 
agreement is achieved? If a first collective agreement is 
never achieved and complaints that had been held in 
abeyance are subsequently referred to the employment 
standards branch, the delay in filing the complaint with 
the branch may result in an employee being unable to 
recover money due to the proposed six-month limitation 
period for filing complaints and the one-year limitation 
period for recovering back pay. 

The government’s minor changes to the act allow it to 
unfairly pass off the obligation and associated liability 
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involved with administering a public statute on to 
employees and their unions, when it’s the employers who 
have violated its provisions. 

Loss of investigation: Unlike the referee who now 
adjudicates these matters, unions will not have the benefit 
of an employment standards officer report and other 
documents obtained in the course of an ESO investiga- 
tion. Although the arbitrator will be cloaked with the 
power of the employment standards officer, the arbitrator 
will only compel production of relevant documents after 
convening a hearing and receiving submissions and 
possible evidence to convince him or her to compel 
disclosure. In short, the litigation will be difficult and 
expensive and there will be enormous opportunities for 
employer counsel to obstruct access to information/evid- 
ence. These factors will make it very difficult for unions 
to enforce and prove claims. 

The absence of an investigation stage will be extremely 
problematic in dealing with successor employer and 
common employer complaints under the act where pre- 
hearing production is essential. The information necessary 


to succeed on such a claim is often solely within the 


knowledge of the employer. Unions will be forced to file 


_and then proceed to litigate these complaints before an 
arbitrator in order to compel production and disclosure. 
Disclosure at this late stage may result in the union 


finding that there was little basis for the complaint. This 
would have been apparent much earlier in the process had 
there been an opportunity for an investigation by an 
employment standards officer. 

Bill 49 is also bad for the unorganized worker, 
decreasing employer liability and privatizing enforcement. 
The proposed amendments will affect workers across the 


province whether covered by collective agreements or 
- employed at non-unionized workplaces. The amendments 
affecting unorganized workers will seriously diminish 


their ability to collect unpaid wages and benefits owing. 


by their employer. The effect of these changes will be 
felt hardest by Ontario’s most vulnerable workers. Why 


_ is the law allowing employers who violate Ontario’s most 


basic employment standards to benefit in this unconscion- 
able manner? 
Limiting employee options by barring both civil and 


| statutory remedies, which deals with sections 19 and 20 
of the bill, sections 64.3 and 64.4 of the act: These 


amendments force employees to choose between pursuing 


' their claim through the more expeditious and cost-effec- 


j 


tive path of making a claim through the ministry or filing 
a notoriously lengthy and prohibitively expensive civil 


Suit in the courts. The injustice of the choice which 


employees are faced with is exacerbated by the proposal 
that claims made through the ministry are capped at 


$10,000. In effect, these provisions act in tandem to 
_ ensure that the greater the amount of money an employer 
_ Owes to an employee, the less likely the employee will be 


to collect the full amount. 
Employees who file a complaint under the act will be 


forced to decide in a two-week period whether to con- 


tinue under the act or to withdraw their complaint and 
pursue a civil remedy. Those unaware of their legal rights 


may be precluded from commencing a civil action unless 
‘they obtain the necessary legal advice within the short 


two-week period. Employees who initiate a civil claim 
but decide they no longer wish to pursue it do not appear 
to even have the two-week time limit to change their 
minds. 

Decreasing employer liability by shortening limitation 
periods: The shortening of limitation periods from two 
years to six months will have a profound effect on the 
amount of unpaid wages and benefits employees will be 
permitted to collect under the act. The shortening of time 
for the filing of a claim will be particularly detrimental to 
employees who are unrepresented and unknowledgeable 
about their rights. 

In additional, although employees are prohibited under 
the act from retaliating against employees who lodge 
complaints by firing them, as a practical matter this 
prohibition is ineffective. Most employees realize this. 
Because they understand that they have little protection 
against an unscrupulous employer, they do not come 
forward until they have left their job to complain about 
violations which occurred during their employment. In 
the end, workers who fail to file within the six-month 
time limit for claims through the ministry will be forced 
to sue civilly in order to seek redress where the employee 
must bear the significant cost of litigation, since the 
Ontario legal aid plan no longer covers most employ- 
ment-related cases. In these circumstances, the reduced 
limitation period will translate into reduced liability for 
offending employers at the expense of working people. 

Decreasing employer liability, which deals with section 
21 of the bill, subsections 65(1.3) to (1.6) of the act: This 
amendment proposes to arbitrarily cap the maximum 
amount which can be received through the filing of a 
complaint with the ministry at $10,000. Employees who 
want to pursue claims over $10,000 are faced with a 
difficult choice: resort to costly court procedures or forgo 
recovering money owed in excess of the $10,000 limit by 
filing a complaint under the act. Both options diminish 
the likelihood that an employee will recover the wages 
and benefits they have already worked for. 

The amendment also proposes to impose an arbitrary 
minimum limit on claims that the ministry will enforce 
through its officers. If such a limit is set, employees will 
be forced to go to Small Claims Court to pursue such 
claims, or simply forgo the wages owed to them. The net 
effect of imposing a minimum claim limit is likely to be 
that employees will simply abandon claims for small 
amounts of money. 
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Privatizing enforcement: The new law would have 
private collection agencies assume all powers of collec- 
tion presently available to the employment standards 
branch. This change reveals a basic departure from 
historical public policy regarding the collection of debts 
owed to workers in Ontario. This amendment will result 
in many workers no longer receiving 100% of the money 
recovered from employers. This is because when a 
collection agency collects less than the total amount 
owing to an employee pursuant to a compromise or 
settlement, or the refusal or inability of the employer to 
pay, Bill 49 will enable the apportioning of the amount 
among the collector, the employee and the government. 
In other words, the collector is permitted to take a portion 
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of the minimum wages and benefits owing to the 
employee. 

The number of employees who will end up paying the 
collection agency out of their own pockets will be great 
as private collection agencies will pressure employees to 
accept a compromise or settlement from the employer in 
order to cut down on the amount of time the agency has 
spent for collection purposes and to ensure them a 
guarded fee or disbursement. The new system will also 
encourage employers to negotiate fiercely with the 
collection agency in order to reduce their liability under 
a compromise or settlement. It is clear that it is only 
workers and not private collection agencies or employers 
who stand to lose from this amendment. 

There are some positive amendments. The Steelworkers 
support three proposed amendments in Bill 49. Section 8 
of the bill, section 28 of the act: Section 8 of the bill 
provides that entitlement to vacation pay of two weeks 
per year accrues whether or not the employment was 
active. To be clear, we do not see this as a statutory 
improvement, because this change codifies pre-existing 
jurisprudence of referees. 

Section 5 of the bill, subsection 7(4) of the act: Section 
5 of the bill requires the employer to pay termination pay 
within seven days of the employee’s termination. 

Section 12 of the bill, subsection 42(4) of the act: 
Section 12 of the bill provides that the calculation of 
service and length of employment is to explicitly include 
time on parental and pregnancy leave, thus codifying pre- 
existing jurisprudence of referees. 

The purpose of the act is to impose minimum accept- 
able workplace rules below which society is not prepared 
to allow workers to fall. Bill 49 obliterates the concept of 
an overall minimum package of standards for unionized 
workers. It dramatically shifts the burden of enforcement 
on to the shoulders of unions. This shift will undoubtedly 
cause irreparable harm in unionized workplaces to the 
functioning of grievance arbitration procedures. It will 
foster labour relations confrontations in the collective 
bargaining regime. 

For workers without unions, the likely result is that 
their nghts will simply not be enforced. 

The bill undermines many of the basic principles on 
which minimum standards legislation has historically 
been based. We believe that both organized and unorgan- 
ized workers will bear the burden of its harsh and 
unprecedented attack on all of these basic principles. All 
of which is respectfully submitted. 

I'd make one comment, that I was happy to see that 
the minister recently has at least tabled the area where 
trade unions have to negotiate minimum workplace rules 
with regard to hours of work, overtime, public holidays 
etc. While we’re happy to see that that’s been tabled, 
we’re not happy to see that we haven’t been given very 
clear assurances that that issue is completely withdrawn, 
and that’s why it still forms a part of our brief. 

With regard to page 9 of our brief, and we talked 
about the ambiguity about unions first beginning to 
assume responsibility for administering employment 
standards complaints, I’m currently in the process of 
waiting for a decision after a lengthy round of collective 


bargaining. We were certified for the Metropolitan Stores 
in Marathon, Ontario, in December 1994. We still don’t 
have a collective agreement, and this ambiguity about 
when unions have a responsibility in terms of administer- 
ing employment standards complaints certainly creates a 
large hardship on the employees and on the trade union, 
because there has been a turnover of employees in that 
particular store and it’s difficult for us to keep up with it. 
We may not hear about a complaint for a long time after 
it takes place, and the way the act is written, it’s just not 
fair in terms of restricting the employees and having to 
bring it forward within a six-month period. 

Whether this committee realizes it or not, it’s a 
different world in the workplace, particularly in the sector 
that I represent, that being retail. I’m referring to page 13 
of our brief, where in the second paragraph we’ve made 
note that employees are unaware of their civil rights, and 
we go on to mention in the brief that they’re afraid to 
come forward. That’s not at all uncommon in the retail 
industry. In fact, I represent a group of taxi workers in 
Thunder Bay, and they only just recently indicated to me 
that for the last two years they haven’t been paid properly 
and subsequently are wanting to file a complaint through 
the employment standards branch. To take away their 
right to be able to go back two years would be really 
unfair, because it’s been the employer who has really 
capitalized and exploited them and made use of their 
time. So for them to be denied under this bill the right to 
be able to go back and collect is most unfair. 

Employees in retail, even today under the Employment 
Standards Act, do tend not to be treated fairly. They 
currently, in many of the small retail locations don’t get 
vacation pay, don’t get statutory holidays. They’re told 
that they have to work on Sundays even though the act 
gives them some rights. It’s difficult enough enforcing 
what’s currently there, and all you’re going to do by 
implementing this particular bill is create even more 
hardships on those in the retail field, and in fact what 
they’ll do is they’ll never become solid citizens. They'll 
be transient in the business and they’ll just move from 
job to job and from one exploitation to another. 

Mr Dallaire: Just in closing, I’m kind of curious as to 
why we need these cuts and how you justify them. We 
look at your track record in the last year in governing, 
and it’s just been atrocious. We look at the Bill 40 repeal 
of the ban on scabs. It has ended an unprecedented period 
of labour peace in Ontario. 

Since the anti-worker Bill 47, Ontario has seen bitter 
strikes and lockouts. Look at OPSEU and the Great Lakes 
College and the Ontario Jockey Club. In the first months 
of 1996, Ontario had already lost more days of work to 
labour disputes than any other full year under the NDP 
government. 

You have ended successor rights for Ontario govern- 
ment employees, stripping rights enjoyed by all other 
unionized workers in the province. Gains won by workers 
can now be scrapped when a public service is privatized. 

You have slashed more than 12,000 government jobs. 
This is causing enormous disruption in vital services and 
in the lives of workers who devoted their working careers 
to serving the Ontario public. 
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In Bill 26, the government also took away pension 
protection from government workers that is available to 
all other employees in Ontario. 

You have abolished the Workplace Health and Safety 
Agency, cut back on lab and technical support for health 
and safety inspectors, rolled back requirements for health 
and safety training and established a freeze on the 
minimum wage to be kept in place until the United States 
and other provinces have overtaken Ontario’s previously 
leading role. The list goes on. 

You have planned to eliminate Workers’ Compensation 
Board coverage for many common injuries, giving 
employers control over benefits and slashing benefit 
levels for injured workers; refused the NDP demands for 
public hearings on government’s discussion paper which 
adopted the business agenda for WCB without any effort 
to address the concerns of labour and injured workers; 
refused the NDP demands for public hearings on govern- 
ment’s discussion paper, which adopted the business 
agenda for the WCB without any effort to address the 
concerns of labour and injured workers. 

_ You have tried to ram through far-reaching changes to 
the Employment Standards Act, the foundation of basic 
rights of union and non-union workers in Ontario, and 
announced a review of the Occupational Health and 
Safety Act; you expect to set the stage for an attack on 
‘the right to refuse unsafe work; repealed the NDP’s 
employment equity legislation; cut back pay equity 
adjustments in the public sector and abolished the proxy 
method of determining eligibility for pay equity. 

_ You have infringed on the independence of arbitrators 
‘by writing into legislation that in cases involving 
‘teachers, police, firefighters and hospital workers, the 
arbitrator must consider the employer’s ability to pay, 
which usually means willingness to pay. 

These are all the reasons that we’re here today and we 
urge you to reconsider. 

1030 

| The Chair: Your timing is within 20 seconds of being 

‘perfect. Thank you very much for taking the time to 

make a presentation before us here today. We really do 

appreciate it. 

| 

UNITED STEELWORKERS OF AMERICA, 
LOCAL 6500 


The Chair: That leads us to our next group, the 
‘United Steelworkers of America, Local 6500. Good 
‘morning and welcome to the committee. Again, we have 
30 minutes for you to divide as you see fit between 
presentation time or questions and answers. 

Mr Barry Tooley: Good morning. My name is Barry 
Tooley. I’m the financial secretary with Local 6500 
Steelworkers in Sudbury. 

In introducing the Bill 49 amendments on May 13, 
1996, Labour Minister Elizabeth Witmer claimed she was 
‘making housekeeping amendments to the Employment 
‘Standards Act. She described Bill 49 as facilitating 
“administration and enforcement by reducing ambiguity, 
‘simplifying definitions and streamlining procedures.” 

The truth is that what was presented as minor technical 
‘amendments contained substantive changes, changes 
which clearly benefit employers and diminish access to 


| 


justice for both organized and unorganized workers, 
particularly the most vulnerable in the workforce. These 
changes will make it easier for employers to cheat their 
employees and harder for workers to enforce their rights. 
It strips unionized workers of the historic floor of rights 
which they have had under Ontario law for decades. This 
submission is made on behalf of Local 6500, United 
Steelworkers of America, located in Sudbury and repre- 
senting workers in the nickel industry with 4,700 mem- 
bers. The following sections of this submission capture 
our views on the key amendments. 

(1) Flexible standards, section 3 of the bill, subsection 
4(2) of the act: The bill contains a fundamental change to 
Ontario labour law by permitting the workplace parties to 
contract out important minimum standards. Prior to Bill 
49, it was illegal for a collective agreement to have any 
provisions below the minimum standards set out in the 
Employment Standards Act. Bill 49 allows a collective 
agreement to override the legal minimum standards 
concerning severance pay, overtime, public holidays, 
hours of work and vacation pay if the contract confers 
greater rights when those matters are assessed together. 

This measure erases the historic concept of an overall 
minimum standard of workplace rights for unionized 
workers. Employers are now free, for example, to disre- 
gard this previous floor of rights and have the opportun- 
ity to attempt to trade off such provisions as overtime 
pay, public holidays, vacation pay and severance pay in 
exchange for increased hours of work. How is one to 
weigh or measure whether or not a tradeoff of this kind 
confers greater rights is left unstated. It will become an 
issue in its own right. 

For example, a retail store owner could ask an 
employee to cover all hours of a store’s operation, say 50 
to 60 hours per week. The employer could argue, how- 
ever, that due to the inclusion of enhanced severance pay 
and an extra week of vacation, that is, three weeks rather 
than the minimum two weeks currently spelled out in the 
Employment Standards Act, that this confers greater 
rights when assessed together. In short, the parties are 
being asked to value and compare non-monetary rights 
(hours of work) with purely monetary rights (overtime 
pay, severance) and mixed nghts (vacation pay, public 
holidays). Given the inequality of power between 
employers and employees, including many who are 
unionized, circumstances in which detrimental tradeoffs 
are agreed to despite the measurement problems referred 
to can easily be envisioned. 

This proposed amendment, therefore, will allow 
employers to put more issues on the bargaining table 
which were formerly part of the floor of legislated rights. 
It will make settlements more difficult, particularly for 
newly organized units and small service and retail 
workforces. It will also enable employers to roll back 
long-established fundamental entitlements such as hours 
of work, the minimum two weeks of vacation, severance 
pay and statutory holidays by comparing these takeaways 
to other unrelated benefits which can together be argued 
to exceed the minimum standards. 

The potential of this amendment alone to erode 
people’s standard of living should be enough to make the 
drafters of the amendment rethink, if not radically alter, 
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Bill 49. It is certainly enough to make Local 6500 USWA 
stand in opposition to the bill as a whole. 

Viewed another way, if a central goal of the industrial 
relations system has been to facilitate negotiated settle- 
ments, this amendment runs counter to such an end. It 
will make settlements more difficult; it will likely result 
in more acrimonious relations and industrial conflict. 
What were in the past minimum benefits protected by law 
will now become permissible subjects for bargaining, 
arbitration and labour disputes. Further, if significant 
erosion in minimum entitlements becomes widespread in 
the many bargaining units where employees do not have 
sufficient bargaining strength to resist employer demands, 
it will indirectly impact on the standard of living and 
working conditions of all Ontarians. 

The shortsighted may see this rush to the bottom as 
helping employers to become competitive, but the more 
sane will question whether this makes for higher produc- 
tivity, better workplace relations, increased consumer 
purchases or an improved quality of life in Canada’s most 
industrial and populous province. 

I realize that this particular flexibility under the act has 
been tabled and we have great concern because it’s still 
under review, and that’s why we’ve included our particu- 
lar concerns on this piece of the legislation. We are very 
concerned that the flexibility issue may come back at a 
later time. 

(2) Enforcement under a collective agreement, section 
20 of the bill, section 64.5 of the act: Currently, under 
the Employment Standards Act, unionized employees 
have access to the considerable investigative and enforce- 
ment powers of the Ministry of Labour. This inexpensive 
and relatively expeditious method of proceedings has 
proved useful, particularly in situations of workplace 
closures and with issues such as severance and termina- 
tion pay. The Bill 49 changes eliminate recourse by 
unionized employees to this avenue and instead require 
all unionized workers to use the grievance procedure 
under the collective agreement to enforce their legal 
rights. The union will bear the burden of investigation, 
enforcement and their accompanying cost. 

The director can make an exception and allow a 
complaint under the act where he thinks it appropriate, 
but for all practical purposes the enforcement of public 
legislation has been privatized. 
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Should these amendments pass, the collective agree- 
ment will have the Employment Standards Act virtually 
deemed to be included in it. A union will also face the 
potential of claims against it by dissatisfied members. 
Although the existing duty of fair representation has not 
in the past been seen as requiring a trade union to 
represent employees in respect to employment standards, 
with this amendment change a union can be faced with 
complaints concerning fair representation by members. 
This could well mean that a failure of enforcement will 
be seen by the labour relations board as constituting a 
breach of the duty of fair representation. Thus, unions 
will face both additional obligations and additional 
liability costs. 

Arbitrators will now have jurisdiction and make rulings 
that were formerly in the purview of an employment 
standards officer, a referee or an adjudicator. They will 


not be limited by the maximum or minimum amounts of 
the act. However, arbitrators lack the investigative 
capacity of the employment standards officers and may 
not be able to match the consistency of the result that the 
act has had under public enforcement. Most important, 
employers could argue that as boards of arbitration do not 
have the critical powers to investigate whether particular 
activities or schemes were intended to defeat the intent 
and purposes of the act and its regulations, such cannot 
be determined. In such circumstances, unionized 
employees could well be left with no recourse whatso- 
ever. This is particularly evident in cases of related 
employer or successorship provisions of the act. It is 
difficult to see how such provisions can be applied when 
the successor or related employer may well not be party 
to the arbitration proceeding. 

(3) Enforcement for non-unionized employees: Sections 
19 and 21 of the bill, sections 64.3, 64.4 and subsection 
65(1) of the act. With these amendments, the Ministry of 
Labour is proposing to end any enforcement in situations 
where they consider violations may be resolved by “other 
means,” namely the courts. In other words, the amend- 
ments would download responsibility for the enforcement 
of minimum standards for non-unionized workers. 
Employees would be forced to choose between making a 
complaint to the employment standards branch or filing 
a civil suit in the courts. Responsibility for enforcement 
is also downloaded on to non-unionized employees by 
limiting the amount recoverable through employment 
standards to under $10,000. Currently there is no limit on 
what is recoverable. What an employer owes an employee 
is generally what he has to pay. An employee who files 
a claim at the Ministry of Labour for severance and 
termination pay is precluded from bringing a civil action 
concerning wrongful dismissal and claiming pay in lieu 
of notice which exceeds the statutory minimums. 

The effect of these amendments is that those em- 
ployees who have chosen the more expeditious and cost- 
effective path of claiming through the ministry will have 
to forgo any attempt to obtain additional compensation 
through the courts. Legal proceedings are notoriously 
lengthy and prohibitively expensive for many, even 
though they may be entitled in common law to more than 
the statutory minimum under the Employment Standards 
Act. 

An employee who seeks to obtain a remedy in excess 
of $10,000 and who can afford to wait the several years 
a civil case will take, and at the same time pay for a law- 
yer, will have to forgo the relatively more efficient statu- 
tory machinery in respect of even those amounts clearly 
within the purview of an employment standards officer. 

Employees who file a complaint under the act will 
have only two weeks to decide whether to continue under 
the act or withdraw their complaint and pursue a civil 
remedy. Those unaware of their legal rights may well be 
excluded from commencing a civil action unless they 
obtain the necessary legal advice within the short two- 
week period. 

Just as provisions bar civil remedies in section 64.3, 
there are minor provisions in 64.4 precluding an 
employee who starts a civil action for wrongful dismissal 
from claiming severance or termination payments under 
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the act. Other provisions are also prohibited under the act 
once a civil action has started, such as an employer not 
paying wages owed, failure to comply with the successor 
rights in the contract service sector etc. Employees who 
initiate a claim but decide they no longer wish to pursue 
their civil suit don’t appear to have even the two-week 
time limit to change their mind. Rather, they appear to 
have no right to reinstitute a complaint under the act. 

(4) Maximum claims, section 21 of the bill, subsection 

65(1) of the act: The amendments introduce, as noted 
above, a new statutory maximum amount that an 
employee may recover by filing a complaint under the 
act. This maximum of $10,000 would appear to apply to 
amounts owing of back wages and other moneys such as 
vacation, severance and termination pay. There are only 
two exceptions, such as for orders awarding wages in 
respect of violations of the pregnancy and parental leave 
provisions and unlawful reprisals under the act. 

The problem of implementing such a cap is that 
workers are often owed more than $10,000, even in the 
“most poorly paid sectors of the workforce such as 
foodservice, garment workers, domestics and others. 

Indeed, workers who have been deprived of wages for a 
lengthy period of time are the very employees who will 
not have the means to hire a lawyer and wait the several 
years it will take before their case is settled. In effect, 
therefore, this provision will encourage the worst 
employers to violate the most basic standards, while at 
| the same time compounding the problems for those 
workers who have meagre resources. 

Bill 49 also gives the minister the right to set out a 
minimum amount for a claim through regulation. Workers 
_who make a claim below the minimum, which is as yet 
unknown, will be denied the right to file a complaint or 
have an investigation. Depending upon the amount of this 
_minimum, it could well have the effect of employers 
keeping their violations under the minimum in any six- 
_month period and thereby avoiding any legal penalty. 
_ (5) Use of private collectors, section 28 of the bill, 
new section 73 of the act: The proposed amendments 
intend to privatize the collection function of the Ministry 
of Labour’s employment practices branch. This is an 
important change, providing one of the first looks at the 
government’s actual privatization of a task which has 
_traditionally been public. Private operators will, should 
_these proposals be implemented, have the power to 
collect amounts owing under the act. 

A fundamental problem with regard to the act has, for 
'some time now, been the failure to enforce standards. 
This is no less true with regard to collections. The most 

frequent reason for the ministry’s failure to collect wages 
assessed against employers has been the employers’ 
-tefusal to pay. The answer to this problem, according to 
the proposed amendments, is not to start enforcing the 
act, but rather to absolve the government of the responsi- 
bility to enforce the act by farming out the problem to a 
collection agency. 

' In addition, the employment standards director can 
‘authorize the private collector to charge a fee from 
‘persons who owe money. Should the amount of money 
collected be less than the amount owing to the employee 


or employees, the regulations will enable the apportioning 
of the amount among the collector, the employee or 
employees and the government. 

Where the settlement is under 75% of the amount 
owing, the collector is required to obtain the approval of 
the director, but this still allows the collector incredible 
leeway, if not outright abuse, with someone else’s money. 
The danger here is that even persons whose earnings put 
them below the poverty line and who are owed money 
under the act could well be required to pay fees to the 
collector. A minimum-wage worker at $6.85 per hour, for 
example, could not only receive less money than what is 
owed but also have to pay for it to be collected. Surely 
this raises ethical questions for the drafters. We would 
suggest that while such an approach may be appropriate 
in commercial transactions, it is neither morally justified 
nor appropriate in these circumstances. We want the 
system of public enforcement to be maintained and 
improved. 
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This provision will likely lead to employees receiving 
considerably smaller settlements. As well, they open the 
door for unconscionable abuse. Local 6500, United Steel- 
workers of America is gravely concerned that employees, 
particularly the most vulnerable, will be pressured to 
agree to settlements of less than the full amount owing as 
collectors argue, if only for reasons of expediency, that 
less is better than nothing. Having at the same time to 
pay a collector amounts to nothing less than legalized 
theft. At the same time, unscrupulous employers will de 
facto now find their assessments for violations lowered 
and thus be encouraged to continue their violations of 
minimum standards. 

Limitation periods, section 32 of the bill, section 82 of 
the act: The proposed amendments in Bill 49 significantly 
change a number of time periods in the act. The major 
change is that employees will be entitled to back pay for 
a period of only six months from the date the complaint 
was filed, instead of the existing two-year period. This 
restriction on time will penalize vulnerable workers, who 
often find it necessary to file a complaint only after they 
have severed their employment relationship, either by 
quitting or changing employers. This is a substantive 
restriction, particularly for workers who have been denied 
their statutory rights for a longer period of time and 
cannot afford a civil suit. Only in certain circumstances, 
such as where the breach is a continuing one or there are 
violations in the case of several employees, is the limita- 
tion period extended. 

Workers who fail to file within the new time limit will 
have to take their employer to court in order to seek 
redress. The burden of cost will also have to be borne by 
the employee in such circumstances, as the Ontario legal 
aid plan has been scaled back and no longer covers most 
employment-related cases. 

In contrast, the ministry still has two years from the 
day the complaint is filed in order to conduct their 
investigation, and a further two years to get the employer 
to pay moneys owing. In other words, an employee, 
having made a complaint under the act, could wait up to 
four years before receiving their money, and the only part 
of it that the collector collects, minus the user fee. That 
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the government can rationalize such amendments as 
facilitating administration and streamlining procedures is 
almost beyond comprehension. i 

Minor positive amendments: There are several positive 
amendments in Bill 49. Two are noted. The first concerns 
vacation entitlements, section 8 of the bill, section 28 of 
the act. The second concerns seniority and service during 
pregnancy and parental leave. 

Entitlement to vacation pay is one of the few amend- 
ments in Bill 49 that Local 6500, USWA can support. 
With the inclusion of this amendment, the act will clearly 
provide that the vacation entitlement of two weeks per 
year will accrue, whether or not the employee actively 
worked all of this period or was absent due to illness or 
leave. 

A distinction remains between entitlement to time off 
and entitlement to vacation pay. Vacation pay continues 
to be based on 4% of earnings over the preceding 12 
months. Thus, where a leave has resulted in decreased 
earnings, it may still be reflected in reduced statutory 
entitlement to vacation pay. 

The amendments to seniority and service during 
pregnancy and parental leave ensure that all employees 
are credited with benefits and seniority while on such 
leaves. With the passage of this amendment, the length of 
an employee’s time on leave will be included in calculat- 
ing length of employment, length of service or seniority 
for purposes of determining rights under the collective 
agreement or contract of employment. 

The passage of these amendments into legislation 
would take precedence over contractual language whether 
or not the contract refers to active employment. 

Conclusion: As our comments on the key amendments 
of Bill 49 indicate, no one concerned with maintaining 
basic societal standards in terms of hours of work, 
overtime pay, vacation pay, severance and public holidays 
can possibly favour these amendments. Bill 49 would 
eliminate the floor for minimum standards. As for the 
unorganized, particularly the most vulnerable in the 
workforce, Bill 49 is about the race to the bottom. It is 
about undermining their already precarious existence and 
as such it is totally unacceptable. 

As noted in our introduction, these amendments come 
on the eve of a comprehensive review of the act. The 
proper procedure would have been to include such 
changes as part of such a review and not try to pass them 
off as housekeeping changes. But beyond this, the core of 
the problem is the nature of the amendments themselves. 
As our comments already make clear, standards shouldn’t 
be eroded, shouldn’t be made negotiable; rights shouldn’t 
be made more difficult to obtain; and enforcement of 
such shouldn’t be contracted out and privatized. 

All this is taking place as part of the overall Harris 
agenda to shrink the size of government and divest itself 
of public services. The bottom line means slashing $10 
billion from Ontario’s budget in order to pay for the tax 
break for the wealthy. 

The Chair: Thank you. That leaves us one minute per 
caucus for a brief question or commentary. Mr Lalonde. 

Mr Jean-Marc Lalonde (Prescott and Russell): 
Thank you for your presentation. As I could see with the 
first group, Local 6600, and yourself, there will be more 


responsibility given to organized labour groups. You’ll be 
left with more responsibility. Do you think this could 
result in increasing union fees for union members? 

Mr Tooley: I would hazard to guess that if we have to 
provide some of the government services that have been 
available in the past, it would be a possibility that we 
would have to recover more from our members, yes. 

Mr Lalonde: It’s too bad that your brief is so long, 
but very interesting. We could take more time to ask you 
questions. But probably the government preferred this 
way, having the least number of questions. 

The Chair: The questions will move to the third party. 

Mr David Christopherson (Hamilton Centre): Thank 
you very much for your presentation. I only have a 
minute but I do want to say at the outset that all the 
presenters today should remember that we’re only having 
these hearings because the government was brought out 
into the public light kicking and screaming. They didn’t 
want to pass this and include public comment while 
doing it. They wanted to ram it through by the end of 
June. The clause about the flexible standards that you are 
concerned about indeed has been deferred to the broader 
review. That’s again because we forced them out into the 
public. That would have been law as we sit here now, 
had we not forced them to come out. 

You were questioning that it may possibly be part of 
a future review. The minister has made it very clear: It is 
on the table. It’s right that you raise that now and we 
make sure that everyone understands how much will be 
lost in terms of minimum standards in this province if 
that’s allowed to remain. I want to thank you and your 
members for your ongoing struggle, not just on behalf of 
your own members but especially those who don’t have 
benefit of a union like yours and need you to speak out 
for them. 

Mr Ted Chudleigh (Halton North): I was interested 
in your brief. Thank you very much. You mentioned 
education and people not understanding their rights under 
the act and the employees, particularly those who are 
most vulnerable and quite often those who are not 
represented by unions, who are abused or taken advan- 
tage of by employers. 

Over the course of the hearings, it seems that there’s 
a large number of employers who don’t understand their 
duties under the Employment Standards Act, and as well 
a number of employees. Do you have any suggestions as 
to how we could improve the education of both 
employers and employees in these areas? 

1100 

Mr Tooley: One of the areas we’ve seen is that the 
Ontario Federation of Labour has opened up a hotline for 
workers to report bad bosses. We think that bosses in the 
province of Ontario are getting the message from the 
government of the day that it’s open for business; it’s 
open to take whatever we can. The race to the bottom is 
on the way, and we see that workers who are the most 
vulnerable, as you’ve said, are going to be affected. 

We are greatly concerned about people who don’t 
know their rights — they’re at the mercy of employers 
who should have some integrity — that those people are 
going to be hard done by over the long haul with the 
kind of legislation that’s proposed. 
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Mr John R. Baird (Nepean): On a point of order, Mr 
Chair: I understand from the clerk that the next group is 
not here yet. Given that we’ve travelled all the way to 
Sudbury and are most keen to have a dialogue, if Mr 
Lalonde has any further questions he’d like to ask, we’d 
be pleased to give unanimous consent to extend this a 
few minutes per caucus until the next group arrives. 

The Chair: Is a representative of the IUOE, Local 
793, in attendance? I suggest then that we give another 
10 minutes, on the assumption that they’re late in arriv- 
ing, divided equally between the three caucuses. 

Mr Bert Johnson (Perth): Maybe you could just ask 
the presenter if it’s all nght with him. 

The Chair: That’s a very good point, Mr Johnson. 
Would you mind staying for an extra 10 minutes? 

Mr Tooley: I certainly have no problem with it. 

The Chair: Thank you, sir. We’ll give another three 
and a bit minutes to each caucus, commencing again with 


the official opposition. 


Mr Pat Hoy (Essex-Kent): We appreciate your 


staying here a little longer. No doubt you have other 
commitments today. Your presentation and the one prior 
pointed out a very diverse membership in your union. 
_ Specifically, I’m curious about the service industry in the 


non-organized area, although you do represent a great 


_many people in those areas. 


How do you feel this is going to impact on those who 
are, aS we’ve said this morning, more vulnerable, unor- 
ganized as it relates to the route they have to take to 


acquire moneys over the $10,000 limit? We know that 
96% of claims are under $10,000, and it was suggested 


that those in executive positions and higher wage areas 
_ Claim over that. But what about those people in the 


) 


service industry? How does this impact on them as they 
try to acquire moneys over $10,000? 
Mr Tooley: I believe that most of those people or a lot 


_ of them, not even being familiar with the labour laws and 
the Employment Standards Act, are really going to be at 
_a disadvantage because they have no one to speak on 
_ their behalf, no one to guide them through. I think that a 


lot of those people are simply going to give up or they 
will go by the two-week time limit that’s proposed in the 


changes to the act. They will simply miss the boat and 


those wages in most cases will never be recovered. 
Mr Hoy: Are you aware that one cannot sign away 


| their rights? For instance, if there were a statute that said 


certain health and safety regulations had to apply and 


some employer or owner came along and said, “Would 


you sign this and waive those rights?” that attempt to 
sign away rights and circumvent a certain statute could 


not be upheld in court. 


Mr Tooley: As we see the proposed changes to the 
act, when an employer comes to an agreement with his 
employees, those changes could very well be circum- 


vented and could be agreed on. Especially in a non- 
unionized workplace, if the workers agree, they’re very 
vulnerable because the employer has the upper hand and 
_ their very livelihood depends on agreeing with whatever 


the employer wants to do. I think there would be cases 


where that would definitely happen, that those particular 
‘companies that really are very unscrupulous in some 


Cases would try to circumvent the law. 


Mr Christopherson: I want to pursue the issue I 
commented on earlier that you focused on in your brief 
with regard to contracting out of minimum standards. The 
government seems to be of a mind that there’s absolutely 
nothing bad that could happen to any worker if the union 
has agreed to a collective agreement that contains lower 
standards. 

First you’ve already pointed out that any employers 
who table those with a major union like yours are looking 
for very serious trouble and they’re going to find it, but 
the fact of the matter is that even your union would have 
to deal with the give and take of negotiations. Suddenly 
there would be demands on the table from the employer 
that otherwise wouldn’t even be there, they wouldn’t be 
part of the equation. Certainly for smaller unions or 
isolated local unions, the fact that they enter into a round 
of concessionary bargaining where maybe the part of the 
economy they’re in is in trouble — now the legalized 
right to use scabs, perhaps the threat of closure or 
moving the operation somewhere else — we know that 
sometimes there are concessions made in collective 
agreements, and in this case we could see collective 
agreements that contain clauses that have standards below 
the floor that now exists in what is commonly called the 
workers’ bill of rights. 

That’s what we’ve heard all across the province. 
Certainly that was my sense of this in my own experience 
in bargaining. Could you maybe expand on that in terms 
of how you would see that affecting the Sudbury area 
negotiations and contracts that you’re familiar with? 

Mr Tooley: One problem I see that would create a lot 
of animosity at the bargaining table is that if there were 
certain standards the employer wanted to put in that were 
below what would be acceptable, it would give us cause 
to be out on strike probably for a long time for something 
that we’ve already had and enjoyed in the past. It would 
certainly cause a lot of hardship needlessly, because the 
floor should not be lifted. 

It’s there, it’s been there for a long time and I don’t 
think the changes are going to help anything in this, 
particularly workers, whether they have a collective 
agreement or not. 

Mr Christopherson: The cost of arbitrating now, 
under the Employment Standards Act, will be your 
responsibility. In your experience, what’s the range of 
costs for an arbitration case for your union? 

Mr Tooley: An average, one-day arbitration case for 
our union probably runs around $8,000. 

Mr Christopherson: Some of them go on much longer 
than one day? 

Mr Tooley: Yes. In many cases they’re much longer 
than that, but that’s just for a one-day arbitration. 

Mr Christopherson: That’s now a cost that your 
membership is going to have bear. One way of looking 
at it is that they now have a user fee to pay for a service 
and a right that was once there in law. 

Mr Tooley: That’s correct. 

Mr Baird: Thank you very much for your presenta- 
tion. I have just one comment to make with respect to 
section 3 of the bill, which was discussed as being the 
package of allowing some flexible standards in terms of 
the Employment Standards Act. I think there were five 
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areas contained in section 3, and the feeling was that to 
put it forward to the full review that I guess will gather 
steam and get under way in the fall, that would still 
require, though, as a package to be at least better than the 
minimum standard. 

We heard, for example, from I believe a CUPE local 
yesterday. The issue was time off in lieu of overtime. We 
found some employment standards officers, even if union 
and management had mutually agreed on a provision — 
in some cases it would be against the law and they 
wouldn’t be allowed to do something like that. I guess 
that was the flexibility we were seeking and would 
always have required unanimous consent among both 
workplace parties themselves. 

Minister Witmer had listened to representatives both 
from the business community and the labour community 
and put that over to the full review so there could be a 
more thorough discussion of it, and we look forward to 
that this fall. I know my colleague Mr Barrett had some 
questions. 

Mr Toby Barrett (Norfolk): Mr Tooley, I welcome 
the opportunity for some questions. Your brief is import- 
ant. Steelworkers and the steel industry are very signifi- 
cant in my riding, as opposed to the nickel industry. 

You mentioned that the United Steelworkers of 
America, Local 6500, oppose the bill as a whole. During 
these hearings across northern Ontario we’ ve heard about 
an Employment Standards Act that became law in 1974 
and has undergone numerous reforms by numerous 
authors and we’ve ended up with a bit of a jumble. 
There’s been a patchwork created. We’re told it’s inflex- 
ible, it’s unwieldy; I feel it’s outdated. 

You oppose this bill, and I’m just wondering: Your 
membership is looking at the legislation that exists now. 
What would you be in favour of, given that things have 
changed over the years since 1974? What are some 
positives that we should be trying to work into this bill as 
our committee input? 

Mr Tooley: We’d certainly be in favour of having the 
anti-scab legislation returned. That has been very detri- 
mental to workers, unions and companies. It’s really 
taken away the ability to bargain in good faith. When we 
as a union negotiate collective agreements, we don’t 
negotiate agreements that the employer can’t live with 
that are going to put the employer out of business. I think 
the anti-scab legislation has simply put all the cards back 
where workers will be forced out. 

Instead of having harmonious labour relations in the 
province it’s going to create greater hardship for both 
employers and employees. There’s no real incentive to 
bargain in good faith when the employer has the ability 
to have replacement workers come in. I think the experi- 
ence has been that for every $20-an-hour job out there, 
there’s a worker willing to take that for $18 and another 
one willing to take that for $14 and all the way right 
down the scale. 

I think the proposed legislation and the changes to the 
Employment Standards Act are going to go a long way to 
create that race to the bottom. We certainly believe it’s 
not in the best interests of the province, workers and the 
economy to have everybody working for minimum wage. 


Mr Barrett: Some of those points are probably 
beyond the capacity of the Employment Standards Act, 
but I appreciate the input. 

The Chair: That takes us beyond our 10 minutes. In 
the absence of the next presenter, and the clerk has just 
confirmed that the IUOE will not be appearing here this 
morning, the committee will take a short recess till 11:30, 
when the next presenter is scheduled to appear. 

The committee recessed from 1113 to 1129. 


SUDBURY AND DISTRICT 
CHAMBER OF COMMERCE 


The Chair: I call the meeting back in order. Our next 
presenters are in attendance, the Sudbury and District 
Chamber of Commerce. Good morning and welcome to 
the committee. Just a reminder that we have 30 minutes 
for you to divide as you see fit between either presenta- 
tion time or question-and-answer period. 

Mr Bernie Freelandt: Thanks very much. I won’t take 
30 minutes and I hopefully won’t answer a whole bunch 
of questions. The thrust of our presentation today is to 
endorse the amendments. We will speak to it in a general 
way. 
Mr Chair, ladies and gentlemen of the committee, my 
name is Bernie Freelandt. I am president of the Sudbury 
and District Chamber of Commerce. On behalf of approx- 
imately 1,000 business representatives, I wish to extend 
our appreciation to you for allowing me to take this 
opportunity to present this morning. 

The Sudbury and District Chamber of Commerce is 
one of the largest and most dynamic chambers in north- 
ern Ontario, and we’ ve taken a keen interest in represent- 
ing the views and interests of our membership. Our 
members are drawn from all areas of the Sudbury region 
and are engaged in every sector of the economy, from 
multinationals to the independent owner-operator, thou- 
sands of employees to one employee. However, 70% of 
our members are on the lower end of the scale and don’t 
have a lot of management depth and administrative 
ability, and that’s the largest group we represent here 
today. We represent the interests of business in this 
community and we’ re recognized as the voice of business 
in this community. 

Rather than addressing all of the proposed amendments 
to the bill, we have chosen to limit our comments to three 
specific areas: the reduced role of government, collective 
agreement enforcement, and the flexibility that this new 
act provides. 

The changing role of government is necessary given 
the climate and the changes in business today. Times are 
changing and everything that we do has to be reviewed 
and looked at again. In that frame, in general terms, we 
applaud the government’s action to reduce its role in the 
administration and enforcement of the act. Simplifying 
and easing the administrative burdens of compliance, 
lowering costs and reducing access barriers will creale 
opportunities for improved communications and provide 
for resource efficiencies, all of which are viewed posi- 
tively by the business community. We need to avoid 
duplication and reduce time frames, and we believe these 
amendments go to that end. 
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The other area is the duplication through the act and 

the collective agreements where those exist. The Sudbury 
chamber supports that where a collective agreement 
exists, enforcement of the act must be through the 
grievance and arbitration procedure of the collective 
agreement rather than through the employment standards 
‘branch. We believe this action will force opposing sides 
to face the issues before them, placing greater responsi- 
bility on the parties to reach their own settlement rather 
than devolving that responsibility to government- 
appointed adjudicators. Forcing communication and 
forcing people to talk and resolve their problems is far 
more efficient than relying on some third party to deal on 
their behalf. 
_ As government bureaucracies continue to decrease in 
size, an increasing responsibility will be placed on 
employers and employees to improve their communica- 
‘tions and resolve their disputes, and we believe the 
amendments will go to that end. 

Flexibility is something that is absolutely necessary in 
our changing world, not just in Sudbury. Everybody tells 
‘us we’re part of the world economy and global economy. 
We believe that to be important, and as a consequence, 
employers and employees must be more flexible. We at 
ithe Sudbury chamber endorse the flexibility provided in 
‘the amendments to the act where parties can agree to 
standards other than those imposed as minimums in the 
‘Employment Standards Act if they are perceived to 
‘benefit both parties. Environmental circumstances, 
particular business circumstances, cause different stan- 
dards to be imposed, and if they can be negotiated and 
settled, why would those not be more important than the 
ones imposed by the legislation? This opportunity will 
encourage improved communications, again, and 
employers and employees will benefit from the increased 
‘flexibility. 

In conclusion, we congratulate and applaud the govern- 
ment for taking action that supports greater efficiency, 
flexibility and self-reliance. While we have selected the 
areas of the act we wished to address, we are hopeful that 
the remaining improvements not addressed also support 
these goals. 

On behalf of the members of the Sudbury and District 
Chamber of Commerce, we appreciate this opportunity to 
make this presentation, and I will answer questions to the 
degree I can. Thank you very much. 

_ The Chair: Thank you very much. That affords us just 
over six minutes per caucus for questioning. We’ll 
commence with the third party. 

Mr Christopherson: Thank you for your presentation. 
I note that you state that, and I’m quoting from your 
document, “This opportunity,” meaning the flexibility 
issue, “will encourage improved communications between 
employers and employees, increased flexibility and 
possibilities.” If you were here earlier, you heard from 
other presenters from the labour movement suggesting 
quite the opposite, that indeed employers tabling any 
amendments to collective agreements that are below the 
existing Employment Standards Act will increase the 
likelihood of strikes, make relations far more acrimonious 
and indeed create a less inviting environment for invest- 
ment because of labour strife. How do you reconcile 
‘hose two different perspectives? 


Mr Freelandt: I really think times are changing and 
people are communicating and are forced to communicate 
more. The environment you’re suggesting is one that 
we’ ve seen in the past. I think we have to turn the page. 
Employers and employees will be and have to be more 
cognizant of changing circumstances and environments 
and have to communicate and discuss those issues. 

I think you will have that kind of circumstance in 
isolated cases where people can’t realize that there’s a 
need to change. There are always people slow off the 
mark, and those people will lose. Employers and 
employees alike will not benefit if they take that attitude. 
I think we are in a new, changing economy and a new, 
changing environment. Those thoughts are the past and 
we have to move forward. 

Mr Christopherson: I would suggest with great 
respect that it’s not an issue of a particular union being 
slow off the mark. The business community and this 
government need to recognize that the labour movement 
is not about to lie down and let these kinds of minimum 
standards be taken away. I think it’s extremely naive on 
your part to believe that somehow by holding your breath 
and clicking your heels three times and wishing and 
hoping, suddenly everything’s going to be wonderful. 

We’re hearing all across the province, from every 
union we’ve heard from, that this is going to increase the 
acrimony. I find it upsetting to believe the business 
community believes that these are somehow going to 
make things better. I have no doubt that that will be 
borne out by events to be seen in the future. : 

The government has contended that these are minor 
housekeeping changes and that indeed there is no reduc- 
tion in minimum standards. Do you agree with that? 

Mr Freelandt: I think that’s probably the result you 
get from the document, because I think we started at a 
base, and that base is where the discussions and the 
negotiations start from. Even to address your earlier 
comment, I don’t think this is going to impair minimum 
standards. I think it’s going to bring those standards in 
line with the circumstance and the environment that the 
employer and the employee find themselves in. So it’s a 
base to work from and it allows flexibility now to discuss 
beyond the act and do different things. So no, I don’t 
think this is going to reduce the minimum standards of 
the act. 

Mr Christopherson: I would ask you to comment, 
then, on the fact that employees now will have a cap of 
$10,000 and a minimum threshold as yet unidentified or 
undesignated whereby the Ministry of Labour will no 
longer collect for them. They’ll have to hire a lawyer, 
take time off work and go and fight for that money 
themselves. I would suggest to you that that’s a loss to 
those workers because they’re going to be out of pocket 
money to recoup money they’re already owed and money 
that would ordinarily be fought for them by the ministry. 

I would see it very much as if the government were 
suggesting to you that if someone shoplifted from one of 
your members’ stores or deliberately did some kind of 
damage, you are now expected to pay for the prosecution 
and pay for all of the things the justice system now 
provides. I think you would consider that a loss. Workers 
are seeing this as a loss. I have a great deal of difficulty 
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understanding how even from a commonsense point of 
view one could say that workers aren’t losing something 
here. 
1140 

Mr Freelandt: I think the comment on the collections 
is the fact that the collections aren’t very effective or 
efficient by the government at this point anyway, so it’s 
got to change. 

Mr Christopherson: My point is that the workers are 
losing something here. Right now, workers have the right 
to have 100% of their claim, at least to have the ministry 
go after it. If it’s over $10,000, they won’t have that 
right. Whatever the minimum threshold becomes, whether 
it’s $100 or $500 or $1,000 — we don’t know — the 
ministry will not go after that money for them. They are 
going to have to pay out of their pocket to go after 
money they’re already owed to pay for a process that’s 
already provided for by the Ministry of Labour. How can 
you suggest that’s not a loss? 

Mr Freelandt: I think the amount over $10,000, they 
provide for the legal system to kick in. Those amounts 
are larger and that’s where the employee has the oppor- 
tunity to secure their rights through a different process. 
This will allow the majority of the claims to be satisfied 
in a more efficient way. 

Mr Christopherson: My point is though that workers 
have the right now to have all the money that’s owed 
them recouped by the Ministry of Labour, and when 
that’s not there, they’ve lost something. That’s a nght 
that they’ve lost, and when the minimum threshold kicks 
in, that’s a right they’ve lost also. In fact, if the limit is 
at about $200 and you are owed $100, quite frankly, it’s 
not very cost-effective to hire a lawyer to go and fight for 
$100. Most people are going to let it go, and that means 
that the bad bosses — I’m not suggesting you have many 
of them, but they do exist — are going to have a field 
day ripping people off for small amounts of money that 
they can’t in any practical way claim for, and yet nght 
now, under the existing law, that money would be 
recouped by the Ministry of Labour on their behalf. That 
won’t be there. They’ve lost something. 

Mr Freelandt: Circumstances are changing and I think 
those are areas of change, and there’ll be adjustments, 
yes. 

Mr Chudleigh: Thank you very much for your 
presentation and for coming in today, Mr Freelandt. 

In the area of knowing what the regulations are, I 
know when I was in the retail business back in the early 
1970s, understanding what the regulations were and what 
the flexibilities were was something you kind of had a 
half understanding of but didn’t really have a clear focus 
on. I was impressed to hear that you have 1,000 members 
of the chamber. What would you suggest would be the 
level of understanding of the Employment Standards Act 
today among those members? Would it be fairly good or 
would it be — 

Mr Freelandt: I would say it would be pretty poor. 

Mr Chudleigh: Is there an area where education could 
take place? I wonder if an awful lot of the cases that are 
currently or have been before the employment standards 
could be avoided through proper education, not only of 
the employers but also of the employees as to what their 
rights are and what they might expect. 


Mr Freelandt: I think there’s no question, because 
there are a lot of issues that come up. In my real job I 
deal with many different businesses on a consulting basis, 
and the employers are quite surprised at the things they 
are required to do and have no knowledge of, and that 
does create the conflict with the employees. So I think 
there are many things. Education of the duties and the 
requirements under the act would be very important. 

I think like many things, though, there is so much that 
the employer has to understand and learn, not just under 
the Employment Standards Act but under many of the 
other legislative provisions, it makes it very difficult for 
someone who runs a business of five employees to be 
well versed in all of the areas, this just being one of 
them. So the simplification and bringing this kind of 
legislation to a level where the small employer can deal 
with it in a more meaningful way has to be embraced by 
the business community. 

Look at the trends. The trends are away from larger 
employers. We’ve got lots of small businesses. In our 
chamber, over 70% of them have 10 or fewer employees. 
What kind of administrative depth can you have in your 
organization of 10 employees or fewer to deal with all of 
these things? Then you make a mistake and something is 
wrong and one of the employees is not handled correctly, 
it’s a nightmare for both parties, no question. 

The Chair: Any further questions from government 
members? 

Mr Bert Johnson: I just wanted to know the limit on 
the Small Claims Court. Is that $6,000? 

Mr Freelandt: I believe it is $6,000. 

Mr Bert Johnson: So every employee who wanted to 
collect wouldn’t have to go to a lawyer to collect that. 

Mr Freelandt: He could go through the Small Claims 
Court, yes. 

The Chair: If there are no other questions, we’ll move 
to the official opposition. 

Mr Hoy: Good morning. I appreciate hearing from you 
today, as well as everyone in the Sudbury area who will 
be presenting today. 

You say in your brief, “As government bureaucracies 
continue to decrease in size, an increasing responsibility 
will be placed on employers and employees to improve 
their communications and resolve their own disputes.” 
You just mentioned that you believe that many employees 
do not particularly understand all the ramifications of the 
Employment Standards Act and, as well, you say your 
membership has a great many employers that have 10 or 
fewer employees. Along with that, we’ve heard sub- 
missions that workers also do not understand the Employ- 
ment Standards Act. So we have both employers and 
employees saying, “We really don’t understand this,” as 
events unfold, or prior to that. Don’t you think there’s a 
role for government to be that third party, to step back 
from the downloading that this act would do in putting 
the onus on employers and employees to the degree that 
the government wants to do? 

Mr Freelandt: There’s always a role for government, 
and I think the way I would like to see things happen in 
my office —I have an office where I employ 20 
people — I would like us to communicate and discuss 
and resolve issues among ourselves rather than have 


28 AOUT 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1229 





somebody impose on me or someone come in from the 
outside to talk to me about my problems in my business. 

If I can’t resolve the problem with my employee, and 
I am not an unfair employer, then I think that’s where 
this legislation should come in and assist the employee in 
making sure that he or she is handled properly. But, boy, 
I’d like to go a long way before I have anybody else in 
my business. 

I think the employee-employer relationship is always 
better served by working through a compromise and 
discussing the issue person to person. If you bring in a 
third party, all of a sudden the barriers go up, and even 
if I liked the person before, I’ve got a different feeling 
about it. If this act goes anywhere towards encouraging 


_ that kind of communication, I think that’s a real positive 


thing. In the last resort, if it doesn’t work, then yes, you 


_ have to have remedies and you have to have the govern- 


ment and legislation to provide assistance to the 


~ employee. 


Mr Hoy: So there is a role for government, and we 
have to decide whether smaller government intervention 


is necessarily better government for all the parties, 


employers and employees alike. That’s what the commit- 


tee will, in part, deal with here. 


You mentioned a different view of an employee who 
proceeds along and maybe doesn’t have this communica- 
tion that resolves the matter and then has to turn towards 
government for a resolution. The employees feel that 
they’re intimidated by the opening of a claim against 
their employer. Many of the employees do not open a 
claim until after they’ve left the employ of the employer, 
so there’s this great problem of dealing with the issue of 
opening claims in the very beginning. You’ve stated that 


' your view of employees would change, and they’re 


cognizant of that fact with those unscrupulous employers. 
We’ve got a system now where the recovery limit is 


_ going to be six months in a claim situation. Non-union- 
_ ized workers have two weeks to decide whether to work 
_ within the act or go to court. The employee is limited by 


an unknown minimum claim and a $10,000 maximum 


_ claim. However, they can go to the courts after that, I 
_ agree. 


Then we have a situation where a private collector may 


_ make settlements as low as 75% of those moneys owed. 


Then too there is an appeal process, which the govern- 
ment wants to extend from 15 days to 45 days, and in 


one submission by business it was in order to negotiate 


in lieu of a settlement. 
The whole balance seems to be focused on the 


_ employee. The problem, admittedly by the government, 


has been that the enforcement of this act has not been 


| very good; 25 cents on the dollar has been paid out over 


some time. But these particular parts of the act seem to 
have the employee always deciding as to what to do next 
in certain time lines and within certain monetary limits. 
The question comes down in the end, for me at least, to 
the enforcement. The enforcement has not been very 


good. The act deals in the main with employee decisions. 


Do you have any suggestion for the committee on how 
we could improve enforcement and, in my mind, have a 


| little bit of onus shifted over to the employer in regard to 


_ this whole act? 


Mr Freelandt: Being an employer, I need my 
employees. I need them to work with me. If I’m not a 
fair employer, my business is going to suffer. The way I 
think the business world is unfolding, you’ve got to be 
better all the time. This act moves me to think that with 
better communications I’m going to have better labour 
relations with my employees. 

As a fallback position, where I don’t do that job well, 
I’m going to hurt in my business and I may not be in 
business very long. A lot of these 10-employee-size 
businesses will come and go as time goes on. It will be 
a test of their ability to manage and go forward. 

If I’m going to go forward and I don’t treat my 
employees right and I’m still successful and I’m still in 
business, this act is going to allow for the employee to 
come back through various means, either through the act 
itself or through the courts. That’s going to cost me time 
and money and grief, and I’m not going to enjoy that 
process in any event. In particular, I wouldn’t enjoy a 
court process. I’m going to try to avoid that, so again I’m 
going to be forced to communicate. 

In the end, I believe that if you don’t move and we 
don’t turn the page and start communicating and working 
better, particularly the smaller employers who don’t have 
the time to fight all these battles, we’re all going to lose. 

I’m not sure that I can answer your question other than 
the fact that we are turning the page. Labour relations are 
better. The larger companies are talking in a different 
language with their unions. I know through the chamber 
of commerce we’re having discussions with various 
labour representatives in Sudbury to try to do things. I 
believe that’s going to happen in all businesses; if it 
doesn’t, those businesses won’t survive, regardless of 
what kinds of acts are there. 

The time frames that these acts are suggesting are quite 
helpful. Can you imagine that I have an incident and I’ve 
got two years that I’ve got to worry about that incident? 
Six months is a long time, let alone two years. So I think 
that the tightening up of some of the time frames is 
important. It causes the employee, yes, to make a deci- 
sion and go forward. You don’t have forever to make that 
decision. By the same token, as an employer, I don’t have 
to worry about it forever; I deal with the facts, we get on 
with it. 

Mr Hoy: For employers like yourself, who endeavour 
to have a good relationship with their employees and 
have this open line of communication, it’s very good. I 
believe that the large majority of the people that this 
chamber and other chambers represent are probably 
exactly the same type of businessman that you are. 
However, in those cases where it arises that the employer 
is unscrupulous, we have to design an act that protects 
the vulnerable and the employees who are victimized. 

But I appreciate your comments, and I just want you 
to realize that we recognize that most of the employers 
are very good. It’s in those cases where the law is being 
twisted and broken that we have to provide protection for 
those who are victimized. 

The Chair: Thank you, Mr Freelandt, for appearing 
before us here today. We appreciate your presentation. 

That concludes our morning session. The committee 
stands in recess till 2 o’clock. 

The committee recessed from 1155 to 1401. 
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CANADIAN AUTO WORKERS, 
LOCAL, 103 


The Chair: I call the meeting back to order for our 
afternoon session here on our eighth day of hearings on 
Bill 49. Our first presenter this afternoon will be CAW 
Local 103. Good afternoon. Welcome to the committee. 
Just a reminder that we have 30 minutes for you to use 
as you see fit, divided between either presentation time or 
questions and answers. 

Mr Brian Stevens: If the chair continues to be this 
uncomfortable, I probably won’t last the 30 minutes. Do 
you sit in these all day? 

Interjection: How would you like to sit in them all 
day? Aren’t they awful? 

Mr Stevens: This one here’s not bad. Anyway, I thank 
you very much and I’]l put the clock on myself as well. 
I do appreciate the liberties that you took in returning 
back a little late from lunch, because it provided me with 
an opportunity to review the bill for the first time. I went 
into our MPP’s constituency office of late and tried to get 
a copy and I was unable to. Mr Harris’s assistants, in 
fact, would only provide me with a press release, 
wouldn’t even provide me with the fact sheets, so that’s 
led to some difficulty in preparing my submission. 
Having said that, I will try my best here. 

This submission is made on behalf of the 300 members 
of CAW Local 103. We represent workers at the Ontario 
Northland Transportation Commission, both on_ the 
railway, which is covered under the federal jurisdiction, 
and the hotel staff, which is covered under the provincial 
jurisdiction. We are among the 143,000 CAW members 
who live and work in Ontario. We welcome this oppor- 
tunity to appear before this committee to address our very 
serious concerns about the Employment Standards 
Improvement Act, more commonly known as Bill 49. 

On May 13, 1996, when Labour Minister Elizabeth 
Witmer introduced Bill 49 amendments, she claimed they 
were merely housekeeping changes to the Employment 
Standards Act. Bill 49 was described by the Ministry of 
Labour press release — that was the one that I had the 
Opportunity of seeing — as “facilitating administration 
and enforcement by reducing ambiguity, simplifying 
definitions and streamlining procedures.” The truth of the 
matter is that what have been presented as minor techni- 
cal amendments contain substantive changes which will 
negatively impact the approximately 5.8 million working 
people, whether they work in multinational corporations, 
a unionized workplace or a small employer in Ontario. 

The changes will clearly benefit employers and 
diminish access to justice for both organized and unor- 
ganized workers. The proposed changes will make it 
easier for employers to escape penalties where they 
violate basic standards and harder for the average work- 
ing person in Ontario to enforce his or her rights. 

This clearly runs counter to the true intent, meaning 
and purpose of the Employment Standards Act of 
Ontario, which is the protection of employees. The 
Employment Standards Act is legislation that exists to 
attempt to redress the enormous imbalance of power that 
exists between employers and employees. In fiscal year 
heh Uy the Ministry of Labour received 731,289 
inquiries — this is by their numbers — requesting 


information or clarification with respect to the Employ- 
ment Standards Act. During that same period, the number 
of employees assessed was about 48,050. The dollar 
amount involved in these assessments was more than $64 
million. This amount is employee entitlement for wages 
which were not paid by their employers. 

Certainly there is a demonstrated role for government 
to level the playing field and prevent those unscrupulous 
employers from taking unfair advantage of workers in the 
province. The Employment Standards Act must and 
should continue to institute uniform, fair and reasonable 
minimum standards to protect the interests of workers. 
That is what workers are calling for, not the amendments 
contained in Bill 49. 

So what’s wrong with Bill 49? 

Although Labour Minister Witmer has recently 
announced that she will postpone the flexible standards 
issue until this fall, when the government plans a com- 
plete review of the law, this issue remains a large part of 
this government’s agenda. 

The proposals contain fundamental changes to the 
Ontario labour law by permitting workplace parties to 
contract out important minimum standards and allow 
management to table bargaining demands that are below 
the current standards for hours of work, overtime pay, 
vacation and severance pay. This would be legal if the 
contract “confers greater rights...when those are assessed 
together.” Apart from the incredible logistical problem of 
trying to measure monetary against non-monetary items, 
these minimum standards, by MOL figures again, repre- 
sent nearly 40% of the contravention by employers in 
terms of dollar amounts. Therefore, the proposed changes 
of Bill 49, rather than emphasizing enforcement of the act 
to protect the employee’s entitlement in areas that 
employers violate the most, will support the offenders in 
the areas that employees are most vulnerable. 

It is not sufficient to say that these proposals will form 
part of a complete review of the law. The minister should 
have the courage to withdraw these amendments com- 
pletely and reinforce this cornerstone of the Employment 
Standards Act, where workers have the benefit of a 
complete and coherent set of workplace standards govern- 
ing each important aspect of their working conditions. 

Bill 49 will require unionized employees covered by a 
collective agreement to use their grievance procedure to 
enforce their rights under the statute. This amendment is 
an attack upon what should have been seen as a universal 
right of action for all workers in Ontario. The Employ- 
ment Standards Act has traditionally been seen by past 
governments of all political stripes as a constitutional 
document of the workplace. It has been crafted by 
previous governments to provide for universal rights for 
all workers in the province. Past legislatures have 
intended that all workers enjoy the benefits of not just the 
guarantees enunciated in the Employment Standards Act, 
but also the enforcement mechanisms pertaining to these 
guarantees, which are the key to the operation of the 
Employment Standards Act. 

This government is proposing to diminish the status of 
the Employment Standards Act and the public support of 
employment standards enforcement procedures by cutting 
off over a third of Ontario’s workforce from the benefit 
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of such enforcement procedures. Unionized workers 
deserve the benefit of the basic administrative and 
enforcement procedures of the Employment Standards 
Act as much as any other group or category of workers. 
The investigation and administrative powers of the 
employment standards officer have been crucial in seeing 
that justice is done for our members. 

In addition to the investigative and enforcement 
concerns raised here, the union can also face potential 
claims against itself by its members. While this already 
occurs now, this will be dramatically increased with the 
union faced with complaints concerning fair representa- 
tion by adding the enforcement of the Employment 
Standards Act into the grievance procedure. How will the 
small local unions cope with the offloading of the 
enforcement of the Employment Standards Act? If this 
government and the business community are claiming that 
small business will be the driving force in reviving the 
economy, this also means that our workplaces will be 
made up of smaller local unions with minimal resources. 
Will they be given the power to conduct investigations? 

Will they be given the power to demand records and 
documents? Will the employer be responsible for the 
arbitration costs? We can’t see how this proposal will 
‘retain the consistency of decisions rendered by the 
employment standards officers. We fear this will lead to 
the erosion of the minimum employment standards with 
‘no avenue of appeal. Bill 49 does not preserve the appeal 
procedure which is currently available to both employers 
and employees. 

1410 

_ Bill 49 provides that if a worker wishes to make a 
claim and use the enforcement mechanisms of the 
‘Employment Standards Act, the worker may claim only 
‘up to $10,000 as a consequence of the employer’s 
violation, not one dollar more. This limit will oblige 
‘workers to go to civil court if they wish to make a claim 
‘in excess of $10,000. 

_ Firstly, the cap makes no sense and will lead to 
‘pressures from employers to ratchet down the ceiling in 
‘the future to get out from under the Employment Stan- 
‘dards Act. The ministry’s reasoning, as noted in the 
Expenditure Reduction Strategy Report dated 1996-98, is 
‘to lower the caseload as higher-paid employees use civil 
‘action to collect. The assumption must be that when an 
‘employee files a claim in excess of $10,000, they are a 
‘higher-paid employee and can well afford civil action. 
‘Well, that’s certainly not the case. 

_ Let’s take for example a 12-year employee employed 
‘at a manufacturing plant business and earning about 
$33,800 a year. That’s $650 a week. They’re laid off 
‘without notice due to downsizing. The employee is 
‘entitled to eight weeks’ termination pay in lieu of notice 
‘and 12 weeks’ severance pay, for a total of 20 weeks. 
That amounts to about $13,000. Now you are over your 
‘$10,000 ceiling. If the employer fails to pay the moneys 
‘owed, the employee is now forced to choose between 
filing a claim with the ministry for $10,000, which results 
‘in forfeiting $3,000, or pursuing action through the 
‘courts. Civil litigation is both costly and time-consuming, 
‘and most lawyers will request a $2,500 retainer, which 
will probably only get you through the pleadings; it won’t 


even get you into court. The original $13,000 that you 
had coming to you quickly disappears with this proposal. 

What’s the incentive for employers to settle up claims 
before they reach the $10,000 cap? I don’t see any. 
Knowing that civil litigation is more costly, more time- 
consuming and more complicated for employees than the 
statutory treatment of an Employment Standards Act 
claim, some employers will be more apt to get over the 
$10,000 and force court action. 

Only one province in Canada, and that’s PEI, has a 
monetary cap imposed on employee claims, and it is 
shameful to see this province take such a backward step 
by denying fairness and justice to such basic worker 
rights. This clearly is a windfall for employers either way 
and it should be removed from Bill 49. 

Bill 49 also permits the Minister of Labour to proclaim 
by way of regulation a minimum monetary limit on 
claims a worker may file. Workers will be obliged to go 
to Small Claims Court to pursue a claim which falls 
below the minimum limit. Since the tax dollars of the 
people of Ontario fund the Small Claims Court system in 
this province, just as tax dollars fund the operations of 
the Ministry of Labour, and since the civil court system 
is more costly and cumbersome than the current ministry 
system of enforcement, it is impossible to see what 
savings this government anticipates obtaining by making 
this regressive move. 

Could it be that the government is counting on the 
intimidation factor of Small Claims Court to convince 
employees to give up the money they are owed? This will 
be especially true if the employee is still working for the 
offending employer. Each time an employee does not 
pursue a violation of the Employment Standards Act as 
a result of this provision, the government is facilitating a 
direct and illegal subsidy to the employer’s bottom line. 

Bill 49 reduces the time during which a worker may 
bring a claim to recover money. Under the current act, 
employees have up to two years to file a complaint for 
any moneys owing from their employer. Under this bill, 
employees will now have six months from the date of the 
complaint. Very few employees file a complaint while 
still employed, with the exception of pregnancy and 
parental leave complaints, and that’s for obvious reasons: 
termination of employment or other repercussions. 

The Ministry of Labour again stated in the Expenditure 
Reduction Strategy Report that by reducing the time 
frame to file a complaint, this would improve the turn- 
around time on investigating claims. What the ministry 
should be doing is reversing the downsizing currently 
going on in the employment standards program and hiring 
more staff to prepare and file orders to pay. The two-year 
limit is a must for employees. Most workers will wait 
until they have moved on to new employment before they 
pursue violations of the law against their former 
employer. 

Considering that Bill 49 continues to allow the Minis- 
try of Labour up to two years from the time a worker 
filed a complaint to initiate a proceeding to recover the 
money owed and an additional two years to attempt to 
collect the money owed, it’s evident that the passage of 
time associated with the prosecution of a claim is really 
not a concern with this government. 
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This amendment leads one to the simple conclusion 
that the government wants to protect those persons who 
currently enjoy considerable wealth and power against 
individual, vulnerable and disadvantaged workers in 
Ontario by substantially foreclosing on their ability to 
pursue employers. 

Bill 49 proposes that the collection of outstanding 
orders to pay wages against employers should be turned 
over to private collection agencies. While we acknowl- 
edge that there is a serious failure of the ministry to 
collect outstanding wages, we suggest one reason, among 
several, is a lack of resources provided to the Ministry of 
Labour to do the job that needs to be done. 

This committee should know that the employment 
standards branch did have its own collection unit for a 
short period of time. The collection unit had been formal- 
ized about 1990 and was disbanded in March 1993. The 
history of collections, as supplied by the OML, are as 
follows: 

In 1987 to 1990, of course employment standards 
officers act as collectors, and 1990 was the first year that 
the collection unit came into force. You see a dramatic 
increase in collections. While these numbers show a 
successful trend, the collection unit was disbanded. 

The first quarter of collections in 1993 was $901,000, 
which, when projected for a full year, may have realized 
a collection of more than $3.6 million. The ideal solution 
regarding the collection function of the employment 
standards is to reinstitute the collection unit. This would 
result in a more efficient and expeditious finalization to 
a claim. The argument in favour of an internal collection 
unit far outweighs any other proposal. These important 
legal powers to settle minimum standard claims should 
never rest in private hands. 

Under the current act, an employment standards officer 
can make a compromise settlement to a claim when both 
parties agree to the compromise. Bill 49 would allow a 
private collection agency to settle a debt for less than 100 
cents on the dollar if the worker agrees in writing to the 
settlement. The proposed changes will allow a private 
collector to apportion a lesser amount of money between 
the employee, the ministry and the private collector. The 
proposed changes will allow a private collector, driven by 
the desire to get their percentage, to coerce the parties 
into a compromise settlement. These amendments simply 
ask employees to constantly waive their rights. 

We are already dealing with the minimum standard. 
Why would the government be encouraging employees to 
waive their legal right to minimum workplace standards? 
The minimum standards now become the starting point 
from which to begin to barter a settlement. If the act 
provides that the employment standards is a minimum 
only, would allowing less money to be collected not be 
a violation of the act? Are employees now expected to 
accept less than the full legal entitlement, that is, the 
minimum entitlement? Government has a responsibility to 
enforce its own laws, and no one should profit out of the 
unconscionable behaviour of employers who violate 
minimum standards and then refuse to satisfy outstanding 
orders to pay. 

So what must be done? Nothing in Bill 49 addresses 
the issue of how to encourage employers’ compliance 


with the Employment Standards Act and to prevent 
violations of the law. There appears to be no concern 
with maintaining basic societal standards in terms of 
hours of work, overtime pay, vacation pay, severance pay 
and public holidays. This bill would eliminate the floor 
for minimum standards for 5.8 million workers in 
Ontario. 

Steps should be taken to prevent violations of the 
Employment Standards Act. The public, employees and 
employers should be educated about the requirements of 
the act. In British Columbia, for instance, there is a 
statutory requirement that the Employment Standards 
Commission provide public education, and that should be 
adopted here in Ontario. There should be a legislative 
provision requiring that a summary of the basic standards 
in the Employment Standards Act be posted in each 
workplace. This is the current situation with the Occupa- 
tional Health and Safety Act, and it should be adopted 
here. 

The ministry should accept third-party complaints of 
violations of the Employment Standards Act. Employees 
fear reprisals for making claims and should be protected 
by preserving anonymity. Third-party complaints which 
establish a prima facie case of violation by the employer 
should trigger an audit. 

The ministry should initiate a much more aggressive 
policy of prosecuting employers and directors who violate 
legislation. Currently, prosecutions for violations are 
exceedingly rare, and therefore there is little to deter an 
employer or director from either violating the act or 
refusing to pay an order. 

Prosecutions against employers who fire workers who 
lodge claims under the Employment Standards Act should 
be pursued. Although the legislation provides for the 
reinstatement of employees who have been fired by 
employers for making a claim, without union representa- 
tion, reinstatement is simply ineffective. In order to deter 
employers from retaliating against employees, there needs 
to be a substantial financial penalty imposed upon such 
employers. 

1420 

As stated earlier the two years for initiating a com- 
plaint must remain, but the time limits for initiating an 
investigation, proceedings and prosecutions under the act 
need to be tightened. Allowing up to four years to 
recover wages owed to an employee is simply unaccept- 
able. 

The collection unit which was disbanded in 1993 
should be reinstated and the Minister of Labour should 
establish an escalating schedule of administrative charges 
tied to the length of time and complexity of procedures 
needed to recover the money owed to employees. 
Employers who violate the legislation should pay the cost 
of collecting money owed to employees. This can be 
done without turning the function over to a private 
collection agency, which is not directly accountable to 
public policy. 

Ultimately, these amendments come on the eve of a 
comprehensive review of the act. The proper procedure 
would have been to include such changes proposed here 
as part of such a review, and not try to pass them off as 
“housekeeping” changes. But beyond this, the core of the 
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problem is the nature of the amendments themselves. 
Employment standards should not be eroded. They should 
not be made negotiable. It should not be more difficult to 
obtain and enforce employee rights, and they should not 
be contracted out or privatized. 

With that, I thank you for your time. I believe I have 
about 13 minutes left. I’d be willing to answer questions. 

The Acting Chair (Mr Ted Chudleigh): Thank you, 
Mr Stevens. I think we have about 10 minutes. We’ll 
have perhaps three-minute rounds of questions. We’ll be 
starting with the government party. 

Mr Baird: Thank you very much for your presentation 
today. We appreciate it. 

Just a quick question to start things off: You men- 
tioned that you were looking for copies of the bill and 
had trouble getting it. 

Mr Stevens: Yes. 

Mr Baird: When did you make a request to appear 
before the committee? 

Mr Stevens: I made a request to appear before the 


committee three, four weeks ago, a month ago; the day it 


first came out, yes. 
Mr Baird: You phoned your MPP’s office and 


—couldn’t get a copy? 


Mr Stevens: Yes, I did. 

Mr Baird: Could I ask who your MPP is? 

Mr Stevens: Mike Harris. 

Mr Baird: Mike Harris. Okay, my apologies. The bills 
are very accessible. We’ve heard from, I think, 15 CAW 


locals thus far and haven’t had a problem. 


Mr Stevens: I was in the office again today to try to 


get a copy, because it was hinted that there could be 


} 


} 


changes as well as to methods of payment. It was just 
unconscionable that the government would be thinking 


about forcing parties — so, anyway, I wanted to get a 
copy of the act. I went into the office in fact today and 
_ the assistant in the office would only give me part of the 


} 


media kit, but would not provide me with the fax sheets; 


only gave me the press release. 


Mr Baird: I could tell you I don’t know any single 
member of provincial Parliament of any party that 
maintains copies of every single bill in their constituency 


| office. 


Mr Christopherson: PA embarrasses Premier. 
Mr Baird: We just simply wouldn’t have the oppor- 
tunity to have copies. I don’t have copies of Bill 49 in 


_my constituency office. 


} 


{ 


You mentioned in your argument that the previous 
government had disbanded the collections branch. 

Mr Stevens: Yes. 

Mr Baird: They had discharged 10 employees and 


they just threw those responsibilities on to employment 
Standards officers. We know from the figures, though, 
that in 1993, the last year they had the collections branch, 
‘they were collecting 25 cents on the dollar. I’m embar- 


rassed and not pleased to report to you today that we’re 


Still only collecting 25 cents on the dollar. So I guess we 
_know from the NDP’s move, when you discharged public 


‘servants from undertaking that responsibility, it had no 
effect. We’re still collecting as abysmal a record of 
earnings as we did when we had 10 more people specifi- 
cally doing this charge. 


I think that puts it on to our shoulders to come up with 
a clear and specific suggestion to do a better job, because 
we’re not satisfied with the way it currently is, and that 
is the provisions for bringing collection agencies in, 
people with a tremendous amount of experience at 
collecting moneys. Of course, what I call the deadbeat 
companies would be responsible for collecting those 
funds. So that’s one provision. 

I wanted to also note, we do accept anonymous 
complaints at the ministry. Again, we’d welcome any 
specific proposals that you could give us to strengthen 
anti-reprisal measures. That’s obviously a very serious 
offence. I know in Bill 7, our changes to the Ontario 
Labour Relations Act, we made that the only exception, 
that the Ontario Labour Relations Board could grant 
automatic certification to a trade union if, for example, 
someone was organizing a union and they were fired. So 
that’s obviously very serious for us and we would 
welcome any ideas you have. 

In addition — just one last point — you mentioned 
posting the basic standards of the Employment Standards 
Act in each workplace. We’ve heard that in a number of 
cases and I think it’s certainly worth considering, but 
again, if we have an employer who is only paying 
someone $3 an hour, I think they’re unlikely to post 
something saying, “We’re supposed to pay you $6.85.” If 
there are any other suggestions you have, we’d certainly 
welcome them. 

Mr Hoy: Thank you for your presentation this after- 
noon. We agree with you when you say that the proper 
procedure would have been to include these changes 
proposed under this act with the review that will be going 
on later. We agree that all aspects of employment stan- 
dards should be discussed all at once so that we can see 
the true agenda the government has. 

You mentioned enforcement quite a bit and the 
parliamentary assistant was talking about that as well. 
You have clearly demonstrated here with your figures 
that more persons working for the employment standards 
branch as part of the collection unit, I believe you said, 
was the best response to collecting moneys for workers. 
Do you think the collection unit alone will suffice or are 
you interested in going to a financial penalty on 
employers as well? 

Mr Stevens: I indicated that employers who violate 
the act should also be responsible for costs for adminis- 
tering the act. I did make a suggestion that perhaps there 
should be an escalating scale based on the efforts of the 
officer to resolve the issue and that be imposed against 
the employer. 

Mr Hoy: So you’re looking for a mix of both: more 
collection officers and financial penalties to the employer. 

Mr Stevens: Absolutely. There should also be more 
employment standards officers back in the field. 

Mr Hoy: You mentioned the British Columbia experi- 
ence with public education. Could you tell me what they 
do there? Do you know specifically what avenues they 
take to inform both employers and employees? 

Mr Stevens: I don’t know the specifics, I just know 
that my colleagues who work at BC Rail, who have come 
out of provincial jurisdiction, tell me that’s the obligation 
and that they do conduct public sessions on the rights of 
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workers and employers under the Employment Standards 
Act. Specifically I can’t provide you with the details at 
this moment, but I could forward that to you. 

Mr Hoy: Clearly this seems to be an area of great 
concern. We’ve had employers or employer representa- 
tives say that they don’t believe every employer under- 
stands their obligations and may honestly just be making 
errors they’re not aware of. As well, we’ve heard many 
submissions where employees do not understand their 
rights. This is particularly disturbing, from my point of 
view, for the unorganized worker, and the province has 
a great many in that category, notwithstanding the fact 
that union employees don’t always understand their nights 
either and then have to go seeking that out. I appreciate 
your comments. 

Mr Stevens: Absolutely. Just a little further on that, 
having a minimum floor certainly makes negotiating a 
first collective agreement much easier in the province. If 
there is some misunderstanding on what the legislation 
provides, an employment standards officer is readily 
available, just simply a phone call away, to say: “This is 
what this provision means. In terms of hours of work, 
this is exactly what it means.” So in terms of trying to 
create or construct your first collective agreement, the 
services of the employment standards branch, while you 
wouldn’t think they play much of a role, they do play a 
very significant role in establishing what the platform is 
that organized workers can begin to build upon. 

Mr Christopherson: Thank you very much for your 
presentation. I think it’s interesting to note that when the 
minister’s parliamentary assistant says that posting the 
rights and obligations in a public place in the workplace 
wouldn’t make a lot of sense to an employer who is 
violating the rules anyway, if you had enough employ- 
ment standards officers going out doing surprise audits, 
walking through, that’s the sort of thing they would pick 
up on just a casual walk-through, that it’s not being done. 

The reality is that Bill 49 is directly relating to the 
layoff of 45 employment standards officers, so the reason 
they say they can’t do it is made that much worse by the 
fact that this bill allows them to lay off that many people. 
That’s what this is all about: getting rid of employment 
standards officers, pushing the responsibility on to the 
employees through the court system, privatizing part of 
the operation and pushing the rest of it on to the unions 
to represent the members. All that allows them to lay off 
employees, which is their desire, to gut the Ministry of 
Labour. 
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I want to focus on the issue of the monetary regulation 
they’re bringing in to give themselves the ability to 
regulate a minimum threshold that an employee has to 
cross before they can make a claim. We’ve heard some 
presenters characterize them as nuisance claims. I’d like 
to know how you feel about putting that measure in 
place; and specifically, how do you feel about the fact 
that they’re keeping secret what the minimum amount is 
going to be? 

Mr Stevens: I understand there’s a consideration of 
somewhere around $100. 

Mr Christopherson: We don’t know that for sure. 


: Mr Stevens: We don’t know that for sure; I agree with 
tnat. 


I represent some workers who handle cash, working in 
the hotel business. This provision, if it is $100, would 
actually allow the employer to deduct $50, $60 off their 
paycheque, and there would be no recourse other than the 
grievance procedure. But even if it was an unorganized 
workplace, for those who work in a hotel or restaurant, 
they could deduct shortages right off their paycheques, 
which is currently a violation of the act, and it would 
actually be legal. 

Mr Christopherson: Legalizing it. 

Mr Stevens: Legalizing the employer’s theft of 
employees’ hard-earned money. 

Mr Christopherson: Absolutely. Particularly when 
you link it to the fact that they can only go back six 
months. We are talking about the bottom feeders of 
employers. We’re hopefully not talking about the major- 
ity; we’re talking about the worst of the worst. So not 
only can you deduct an amount that’s underneath the 
threshold, but you can schedule it so you do it once every 
six months, and it just becomes another way of making 
a profit off the employee who is being ripped off by that 
employer. Presenters come forward, and this government 
continues to maintain that this bill in no way takes away 
any rights from employees at all, that workers aren’t 
losing on this. I ask you specifically how you respond to 
people coming forward and the government’s contention 
that this doesn’t take away any rights from working 
people, unionized or non-unionized. 

Mr Stevens: Clearly, whoever believes in that message 
hasn’t spent much time in a workplace in Ontario. 
Whether you’re organized or unorganized, the changes to 
the Employment Standards Act will severely impact all of 
us in establishing minimum standards, pushing things up, 
privatizing, forcing court actions. We don’t really believe 
the role of the Employment Standards Act is to force 
court actions to get moneys owed to workers in the 
province. 

Mr Christopherson: Absolutely. 

The Acting Chair: Thank you very much, Mr Stevens. 
We appreciate your participation and that of CAW Local 
103 in the hearings today. 


SUDBURY AREA TAXI OWNERS ASSOCIATION 


The Acting Chair: We now welcome the Sudbury 
Area Taxi Owners Association, Kenneth Flinn. Welcome 
to the resources development committee. We have 30 
minutes to spend together. You can start by making a 
presentation and we’ll use up any remaining time with 
questions. 

Mr Kenneth Flinn: I am representing the local taxi 
association on what is a very large issue for us which has 
never been properly addressed. Unfortunately I’ve not 
looked at the pending bill. The thrust of my presentation 
basically is to ask for a recognition of the independent 
contractor status of the taxi driver. Over the years there’s 
never been a definition, and our business has traditionally 
been on a contract basis. I'll just read from my notes 
here. 

Within the taxi industry we do not have a consistent 
definition or notion of an independent contractor or taxi 
driver in regard to the Employment Standards Act. 
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Taxi operators in Sudbury, as specified in city bylaws, 
are required to be open 24 hours a day, seven days a 
week to provide service — this is from the bylaws of the 
city of Sudbury — and we have to maintain and provide 
that service. 

In our realm or dealing with our operators we exercise 
little or no control. They pretty much are free, as contrac- 
tors, to drive for any taxi company they wish and 
whether or not they’re going to work; sometimes they’re 
in and sometimes they’re not. When their shift starts, 
when their shift ends, what they do in between — we 
have no control. We don’t watch them. We don’t sit in 
the back seat of the car 24 hours a day, seven days a 
week. What he works, where he works, what he wears, 
the routes to follow for fares, where he goes, how he 

takes fares, while he’s waiting for fares, where he sits — 
we don’t have any control. We assume he is motivated by 
the economics of the situation, so he’ll position himself 
for another fare. The driver is required under Revenue 
Canada to collect the GST, remit it and keep records 
accordingly. 
' Thave a little package that I gave to everybody. Within 
that we have a contract where we deal with the driver 
and we state specifically that he’s not an employee, that 
_we do not have an employer-employee relationship and 
that he is an independent contractor. We recognize that 
_ he’s required to pay the GST, PST, Revenue Canada, any 
other applicable taxes, and we have this in place with our 
driver at the very beginning. 
_ The contract imposes no obligation whatsoever. 
| Basically we have no work schedule and we do not 
| provide direction to the driver. By and large, again it’s 
economically based by virtue of the dispatch function, 
and the driver basically is renting the car from ourselves. 

The contractor-driver determines when and where he’s 
| going to drive based a lot of times on weather condi- 
tions — if it’s raining out or there’s a big snowstorm 

they’re going to be in; the day of the week — sometimes 
_they just don’t want to come in on Sundays because 
| there’s not enough business; and the number of vehicles 
that are on the road. Let’s face it, New Year’s Eve is a 
good night to be out there driving a taxi and on a Sunday 
night in the middle of the summer it’s probably not. 
Drivers pick and choose the times they want to come in. 
Basically we’re the community operators. As operators 
we abide by the bylaws of the city of Sudbury. Effective- 
‘ly we’re not controlling the drivers, although there are 
_ bylaws, and again there’s an addendum. You have a copy 
within your package for the city of Sudbury bylaws that 
affect taxi drivers. We in effect enforce them because of 
our licensing arrangements with the city. 

Within that package — there is some legislation 
happening in the United States where there is a recogni- 
tion of this particular industry and also of the contractual 
status of the drivers so that they are recognized as an 
independent contractor. Under the Labour Standards Act 
currently they are deemed to be employees and there’s an 
exclusion for overtime and for hours of work. Statutory 
holidays do not apply to taxi drivers. 

In other words, there has been a recognition of some 
situations inherent within our business, but as we don’t 
record hours and where they go or what they do, I’d say 


we are still taken to task by the Ministry of Labour in 
terms of vacation pay, minimum wage and termination 
pay. 

This creates a lot of issues within our industry that 
there are other jurisdictions within the scope. We’re 
dealing with Revenue Canada. In our case we have letters 
in there; we’ve gone to Revenue Canada. They’ ve looked 
at the way we conduct our business, they’ve looked at the 
relationship we have with our drivers and they’ve said 
that basically we’re on an independent contractor basis. 
It’s the same with WCB. They have a test, as does the 
Ministry of Finance employer’s health tax. They basically 
have their test as such and have applied it to our organi- 
zation and have come away with the value that we have 
an independent contractual arrangement with our people. 
But the Ministry of Labour does not have that test, nor 
do they have any application where we can be deemed to 
be an independent contractor. 

The thrust of my presentation is to ask for some 
recognition of contractor status within the taxi industry, 
because right now it’s just like that pitcher of water that’s 
half filled or it’s half empty: Whoever wants to see it any 
way they want, any time they want, that’s the way it is. 
It’s a difficult business if we can’t have some definitive- 
ness in it. 
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Mr Hoy: This is somewhat of a different presentation 
than I’ve heard in the last number of days. You say that 
you’re governed by city bylaws. My expectation with the 
downloading that is involved in Bill 49, as we look at it, 
is that the government probably likes that idea and would 
like to let others decide what’s best or not in their favour. 

The driver rents the car from someone, and the benefit 
to the driver is the opportunity to make money through 
fares. The other parties involved — for instance, you’re 
an owner-operator, not a driver, so you provide the car, 
the insurance and all other matters like licences on the 
vehicle and a licence within the Sudbury region. 

Mr Flinn: That’s correct. 

Mr Hoy: You also describe that vacation time and 
termination pay are a problem under this kind of arrange- 
ment or it’s difficult to know what is adequate. I guess 
that’s part of your pitcher of water. But within that you 
have this arrangement where the driver chooses when to 
work and how long. Isn’t it possible that he could take 
two weeks off? 

Mr Flinn: Absolutely. He does. 

Mr Hoy: He does or — 

Mr Flinn: Most of them do. They take time off and 
they may not show up on Mondays or they may not show 
up on Tuesdays. Sometimes they don’t show up for two 
weeks. Within the spectrum of the labour force we have 
different levels. I have to work in this particular area and 
field, which is by nature a transient type of business, 
although we are seeing a real change now with the lack 
of jobs out there. 

We are now starting to find people coming to us who 
want to be professionals. It’s becoming a profession now. 
It’s the change in the economy. We have people who are 
highly educated coming to us now and looking to drive 
a taxi. They fill in; they have a job here and they drive 
a taxi on the side. The appeal for them is that by and 
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large a lot of it is cash business and they get paid daily. 
We have a contract with them and we pay on a daily 
basis, so each day they are paid and that’s basically how 
we deal with it. So we don’t withhold. 

They’re renting the car from us. They come in, they 
pay us for the rental fee and they keep the balance, 
basically. We buy their accounts receivable from them, 
which are your authorized charges, your Chargex or your 
Visa, MasterCard. We purchase that from them and they 
are paid basically in cash on a daily basis. 

Mr Hoy: So if a driver took two weeks off for his 
purposes, that’s vacation time, but you don’t keep records 
of that. 

Mr Flinn: We don’t keep records, no. 

Mr Hoy: You’re not really particularly interested. 

Mr Flinn: No. As long as we have some consistency 
in terms of we know that there’s going to be a reg- 
ular — by and large, you have people who are coming in 
who rent their cars on a regular basis. They’ll tell us, 
‘l’m going to be taking off.’ That’s fine, we’ll get 
somebody else. 

Mr Hoy: Your situation is going to be, or similar 
types of employment arrangements — my expectation 
would be that those are going to be discussed in the 
second phase of the minister’s discussions. The govern- 
ment talks about flexible standards. My opinion is that 
this will arise, and other variable-type work situations 
will come up at that time too, so I appreciate your 
advance notice of this variable type of work that goes on 
here. 

The Chair: Moving to the third party, Ms Martel. 

Ms Shelley Martel (Sudbury East): Thank you, Mr 
Flinn, for coming today. The final point that you made 
with respect to the presentation was that you wanted this 
committee to consider recognition of the contractor status 
in the taxi industry. I apologize for this, but I’m not 
clear. What does that give to you and then what does that 
mean for the people who drive cabs, who rent those cabs 
from you? Just so I’m clear on what the division of 
responsibility and/or benefits will be. 

Mr Flinn: I think what we really want is a definition 
so that we can definitively — just as we have for Rev- 
enue Canada, we have met a test or criteria by virtue of 
our company that we conduct our business with these 
drivers on a contractual basis and that we are not subject 
to minimum wage, we are not subject to 4% vacation 
pay. That’s detrimental against what you’re asking, but 
we have a definition by Revenue Canada. We have one 
by WCB. We also have one from the employers health 
tax. We’ve met their criteria. 

We have a letter on file that states, “Yes, you are.” I 
don’t have to revisit this every time somebody applies to 
a labour standards officer or whatever. At least we have 
a definition and we’re all singing from the same hymn 
book. If I have to make modifications within my business 
to accommodate that, to meet the criteria, I just want a 
definition of what is an independent contractor so that we 
can have that. 

Ms Martel: So you’d like to be excluded or included 
or just one or the other? Either your employees do have 
the rights and benefits that would pertain to other 
employees under ESA or they don’t. 


Mr Flinn: Exactly. We want a definition. Right now, 
we are just like that. 

Ms Martel: What is the value or the legal backing, I 
guess, of the agreements that you sign with people? What 
kind of force do these agreements have then with respect 
to what the benefits of employees are and also with 
respect to what their responsibilities are back to you as an 
owner? 

Mr Flinn: I don’t quite understand what you’re — 

Mr Christopherson: I think what we’re wondering is, 
there seems to be a legal document here. Neither of us 
are lawyers, but it looks like a legal document, and we 
wonder, what sort of legal status does this have and how 
does that differ from the legal status and definition that 
you’re seeking? This is a contract of employment and it 
spells out what you expect from them and what they get 
from you. That seems to be fairly straightforward. I guess 
what we’re unclear on, based on your presentation, is, 
how much more are you seeking in terms of legal status 
beyond this, and why? 

Mr Flinn: Absolutely none. I think what we want is 
for it to be recognized by the Ministry of Labour that this 
is an enforceable contract and that we do have an inde- 
pendent contractor status with our drivers by virtue of 
that. 

Mr Christopherson: Is that not — 

Mr Flinn: No, that and a bus ticket downtown on a 
local bus — it doesn’t do anything. 
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Mr Christopherson: What about in a court? 

Mr Flinn: Not with the labour standards act, but if I 
go to Revenue Canada, that has weight. They say, “Yes, 
that’s a legal contract and the intent of what you’re doing 
in the business says you are an independent contractor.” 
I go to the WCB, they say the same thing: “Yes, that 
contract and the way you’re conducting your business and 
the relationship that you have with your drivers says you 
are dealing with them on an independent contractor 
basis.” 

The employer health tax, same thing. You come to the 
Employment Standards Act, it says they’re employees. 
But wait a minute. We don’t record their hours; we don’t 
know where they go. If they want to take off for a four- 
hour lunch, that’s up to them. They’re economically 
driven. We don’t direct them. We don’t tell them where 
to go or what to do. “That doesn’t matter; you’re still an 
employee.” That and a bus ticket will get me downtown 
on a local bus. 

Mr Christopherson: But are you still subject to an 
employment standards officer coming in and enforcing, 
and why is that a problem? 

Mr Flinn: In what way is it a problem? 

Mr Christopherson: If the employment standards 
officers are determining that your contractors are 
employees for purposes of interpretation of the legisla- 
tion, and employment standards officers then follow 
through based on that, I still fail to understand where the 
problem is. 

Mr Flinn: Every taxi operation right across this 
province is deemed to be an employer-employee relation- 
ship, even though the intent or how this industry has 
worked for umpteen years has been on an independent 
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contractor basis. We can be held responsible for mini- 
mum wage, vacation pay and termination pay for every 
one of our taxi drivers. We don’t even know how many 
hours they work. 
Mr Christopherson: How would you not know? You 
have to pay them. 
Mr Flinn: We don’t. They pay us a rental. They rent 
the car from us. 
Mr Christopherson: I see. 
Mr Flinn: For a percentage of their revenue. 
Mr Christopherson: How does the ministry respond 
when you make this case? Obviously it’s been appealed 
or presented at higher levels than just a single officer 
level. Someone must have adjudicated what you’ re saying 
versus what an employment standards officer would say 
and reached a ruling that has a heavier weight. Has that 
happened? 
_ Mr Flinn: There have been a couple of cases that have 
determined certain hours, I guess for the purpose of 
trying to determine these things. But the point is, the 
intent of this business has been, over umpteen years — I 
drove taxi just after high school. The intent has always 
been that you’re an independent contactor, since day one. 
I don’t think any taxi operation in this province, unless 
-you’re in a very small community, pays minimum wage. 
In most cases, if you go to some of the major centres, 
such as Toronto, you’ll find that taxi driving is an entry- 
level employment situation for a lot of immigrants who 
) are coming into the country. It’s an entry-level and it’s a 
way of being an entrepreneur, the self-sufficient entrepre- 
-neur. They can create their own business and then 
economically they move on. 
Mr Christopherson: So at the end of the day, these 
‘folks are making less than minimum wage. 
Mr Flinn: The availability is up to them. If they want 
, to go and have a good snooze for three hours, that’s up 
_to them. The aggressive ones want to be sitting outside 
| the front door here. 
_ Mr Baird: I'll go quickly. I think what you said are 
_two things. One is, set an appropriate definition and 
standard, which is a reason why we’re undertaking a 
complete review of the Employment Standards Act over 
_ the next eight months: to be able to recognize the realities 
_of the new workforce. For example, telemarketers aren’t 
covered under the act. We have huge numbers of home- 
| based workers that we didn’t have when the act was 
' written in 1974. So I certainly hear you loud and clear. 
One of the business people we spoke to in 
' Hamilton — I think he was a hardware store owner — 
said: “I don’t care what you to do to regulate me; just tell 
me what it is. Tell me simply and straightforwardly and 
be clear and be consistent.” I suspect he cared how we 
‘regulated him, but the bigger point was, “Just tell me 
what to do and I’ll do it,” which we all listened to. 
_ I guess I find it strange — just in reading the appen- 
dices to your presentation, the Workers’ Compensation 
Board writes you: “...it has been determined that the 
_Owner-drivers of your company are independent oper- 
ators...” Revenue Canada writes you: “We are of the 
Opinion that they are employed in insurable employment 
for the purpose of the Unemployment Insurance Act...” 
The Ministry of Finance for the employer health tax 


writes: “...taxi drivers are self-employed independent 
operators....” 

From our end as government, could we not come up 
with a uniform definition that would not only help us in 
administering the various payroll taxes and regulations 
but as well make it as easy as possible for you to admin- 
ister them, tell you exactly what you’re responsible for, 
be clear and be consistent, just to make it easier for 
everyone? I think we’d have a much better chance of 
enforcing regulations if we would just be clear and 
specific as to what they are. I'll certainly bring this back 
to the minister for the review when it gets under way. 
Thank you. 

Mr Bill Grimmett (Muskoka-Georgian Bay): Thank 
you, Mr Flinn. I just have some questions of your inquiry 
here. I don’t have a working knowledge of the details of 
the Employment Standards Act, but I do have a copy of 
it here. It seems to me that the problem you’re raising 
would fall under the definition of “employee” in the act. 
Have you looked into that? 

Mr Flinn: That’s what we are — 

Mr Grimmett: The definition says, “‘Employee’ 
includes a person who...receives any instruction or 
training in the activity, business, work, trade, occupation 
or profession of the employer....”” These people you hire, 
are they not dispatched? 

Mr Flinn: The calls are dispatched. The driver has the 
option of taking it or not. He’s in a queue. In other 
words, he can take a fare or not take a fare. 

Mr Grimmett: Do you not have your company’s name 
on the taxi? 

Mr Flinn: We do on our taxi. Yes, that’s correct. 

Mr Grimmett: Are you going to keep people around 
driving your taxis who don’t take instruction from the 
dispatcher? 

Mr Flinn: We’re renting the vehicles out, and it’s up 
to them to determine where or what — it’s economically 
driven. We don’t try to direct them. 

Mr Grimmett: If I go to hire a taxi for a trip across 
Sudbury, I wouldn’t call your driver. That would be an 
independent contract, if I called your driver and said, 
“Joe, please pick me up.” I call your company; you then 
ask one of these people, who must be under your instruc- 
tion, to come and pick me up. 

Mr Flinn: We put the call over the air and the driver 
who is in the queue would acknowledge that and then 
accept that call and go out on that call. If you knew that 
particular taxi driver and he has a cellular phone in his 
car and you know him fairly well, you can pick up the 
phone and phone him directly and ask him: “Joe, would 
you come and pick me up? I’m going out to the airport.” 
He did so on his own. They do that too. 

Mr Grimmett: The bulk of his work would come 
through direction from your dispatcher. 

Mr Flinn: That’s correct, yes. There is somewhat of 
a dependency, even in Toronto. I always find Toronto is 
probably as open as possible because there are so many 
flag fares. We don’t have that in this particular commun- 
ity because we’re more radio-driven. You don’t just stand 
outside waiting for a taxi, because they just don’t pop up 
every minute. In Toronto, it’s different. Downtown there, 
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you just walk outside and you just raise your arms and 
you'll have three cabs right away. 

Mr Chudleigh: Not when it’s raining. 

Mr Grimmett: Are you asking us to change the 
definition of “employee” under the act? 

Mr Flinn: What I would like to see is a clear defini- 
tion of an independent contractor within the taxi industry. 
Is he an employee? Let me know. What is the definition 
of a contractor? Then I can at least work towards having 
that in place. 

Mr Grimmett: Currently, the ministry must consider 
your taxi drivers to be employees. 

Mr Flinn: That’s correct. 

Mr Grimmett: So you are asking for a redefinition of 
“employee.” 

Mr Flinn: Exactly, in relation to the taxi. But Revenue 
Canada says not; the employer health tax says they’re 
not; the WCB says they’re an independent contractor. I 
have a contract that I try to draw up so that everybody 
knows where everybody sits and that this is not an 
employer-employee relationship. Like I said, that and a 
bus ticket is going to get me downtown on a local bus 
because it doesn’t matter, according to the ministry. 

The Chair: Thank you very much for appearing before 
us here and making your presentation today. We appreci- 
ate it. 
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SUDBURY WOMEN’S CENTRE 


The Chair: That leads us to the Sudbury Women’s 
Centre. Good afternoon. Welcome to the committee. 

Ms Donna Mayer: Thank you for the opportunity to 
present to you today on Bill 49, the amendments to the 
Employment Standards Act. The Sudbury Women’s 
Centre is a resource and referral centre for women. As 
well, we advocate for equality and women’s rights. We 
also provide a monthly legal clinic for women. 

The women’s centre does not support changes to the 
Employment Standards Act where they reduce the rights 
of workers. We are particularly alarmed at the provisions 
which will have the most effect on vulnerable workers, 
including non-unionized, part-time and single-wage 
earners, many of whom, if not most, are women. 

Perhaps the most fundamental assault in this bill 
against workers is the restricted limitation period. We 
know that 90% of claims of violation of the Employment 
Standards Act occur after the worker has left the employ 
of the offender. The main reason for this is fear of 
repercussions: job loss, harassment, poor shift scheduling 
and so on. 

I am familiar with a case right now where a worker 
has left a job for another and is waiting until the proba- 
tionary period of that job has passed before filing a claim 
with employment standards. The reason is that this work- 
er would go back to the employer who violated the act 
because it is better to have a bad job than no job at all. 

Having another job to go to is a key determinant in the 
decision as to when to file with employment standards. 
With the high unemployment rate and the changing job 
market, now is not the time to restrict the limitation 
period. If anything, now is the time to extend the limita- 
tion period. 


The Human Rights Code has a six-month limitation 
period. At the Sudbury Women’s Centre we are very 
familiar with how restrictive this six-month period is. We 
are currently working with Mary Ross, who left her job 
due to harassment because of her sexual orientation. 

Fighting for her rights is a new thing for Mary, and 
she learned the hard way how difficult it is to have her 
rights enforced. Mary was sent on a wild-goose chase by 
the Human Rights Commission when they advised her to 
seek civil remedy. Then she met a lawyer who she 
believed knew what to do but didn’t, and by the time 
Mary found out how to get her rights enforced the six- 
month limitation period had just passed. 

Mary has since learned how to advocate for herself 
with the support of the women’s centre and the Sudbury 
All Gay Alliance. She has built the campaign to end 
employment discrimination. This campaign is still in 
progress. What we have accomplished is having the 
Human Rights Commission acknowledge the fact that 
Mary’s case does have merit, that there was evidence of 
discrimination based on sexual orientation, but unfortu- 
nately the six-month limitation period restricts Mary from 
having her rights enforced. 

Six months is simply not enough time for workers to 
seek and obtain qualified legal advice and ensure that 
their rights are properly defended. The limitation period 
must remain at two years or be increased. It is true that 
with a two-year limitation period employers may have 
longer to worry about whether or not they will be caught 
for violating their employees. However, more workers 
will be able to ensure they will get what is rightfully 
theirs. . 

The amendment calling for workers to choose between 
the courts and the employment standards office to resolve 
their claim and to make this decision within two weeks 
is grossly restrictive. This is true particularly given the 
premise that the fewer claims handled by employment 
standards, the better. 

Low-income people do not have access to the legal 
system. The Ontario legal aid plan does not cover these 
cases. Although Small Claims Court is available to people 
without representation, they do need some guidance and 
education to be successful there, particularly if the other 
party has a high-powered lawyer, as employers are 
inclined to have. In Sudbury our community legal clinic 
has been on a caseload restriction for over six years. This 
means they do not handle a wide array of cases, including 
Small Claims Court matters, and low-income people will 
be left to fend for themselves. 

Access to justice must not be denied. Workers must be 
able to have their rights enforced by the employment 
standards office. 

It is imperative also that there be no minimum claim 
limit, and certainly such a limit should not be left to the 
whim of cabinet through regulation. 

We understand and accept that the government must 
reduce costs. However, we do not believe that women, Or 
any worker, should work for free to help the government 
reduce costs or to pay for a tax cut to the rich. 

Throughout your hearings various minimum levels 
have been suggested. The $25 minimum suggested by Mr 
John Baird is a good example. It is has been argued that 
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$25 is not a lot of money and is simply not worth the 
government’s time and money to investigate. In fact, $25 
is an enormous amount of money to a sole-support 
mother working at minimum wage. 

Perhaps government members have not been shopping 
for their own groceries. That may be a task another 
member of your family does on your behalf. However, if 
you have had to buy your own tuna lately you will know 
that $25 does make a difference at the cash register, that 
$25 will buy you 20 litres of milk. That’s nearly a 
month’s worth of milk for a family of four. 

For families with low incomes, the $25 could be the 
difference between going to the food bank and going to 
the grocery store. The value of that $25 is even more 
‘significant now, as women face user fees when they bring 
their children to the beach, the library, the pharmacy and 
‘so on. 

_ The ripple effect of withholding $25 from a low- 
income woman is not cost-effective for government. 
Higher poverty means higher costs for government. The 
government will pay for poverty in increased health care 
costs, social services costs and, regrettably, law enforce- 
ment. If the government wants to recover investigation 
‘costs, you should bill the costs to the offenders. The 
‘government must not further victimize the victims. 

_ In the matter of maximum claims, any amount owed 
‘should be paid. To institute a maximum claim is to 
‘institute legalized theft from employees. 

Several amendments can be made to the act to actually 

improve it. Let me give you two: Investigate all employ- 
‘ment practices where an employer has been found to be 
in violation as a result of an investigation of one 
‘claim — the likelihood of other workers in the same 
workplace suffering the same injustices is quite high; 
improve access to enforcement by permitting anonymous 
‘claims with third-party representation, such as a legal 
‘clinic. As well, the current act should be enforced more 
strictly. 
| In order to improve workers’ knowledge of their nights, 
jadditional money should be provided to the community 
legal clinics in Ontario. Legal clinics are already designed 
\to provide legal education to low-income people. The 
infrastructure is already in place. However, cutbacks have 
impeded their abilities in this area; case work takes 
\precedence over legal education. 
_ In order to improve employers’ knowledge of their 
‘responsibilities, perhaps an intensive training course as a 
‘prerequisite to obtaining a business licence or renewing 
a business licence would help. The training must be 
mandatory to ensure employers are aware of their respon- 
sibilities before they choose to violate them. 

In summary, the Sudbury Women’s Centre asks that 
this government committee reject all amendments which 
reduce the rights of workers. The limitation for claims 
must not be reduced. There should be no maximum claim 
limit. There should be no minimum claim limit. There 
should be no way to contract lower minimum standards. 

Once again, thank you for the opportunity to present 
this submission. I look forward to your questions. 

_ Mr Christopherson: Thank you for your presentation. 
I think it’s fair to say that we’ve had quite a number of 
‘submissions across the province from many delegations 


concerned about the disproportionate impact of Bill 49 on 
women. We’ve made the case throughout these hearings 
that this is just one more piece of disproportionate, 
negative impact on women. When we take a look at the 
22% cut to the poorest of the poor, in many cases those 
are families headed up by women. The attack on pay 
equity, the revoking and repealing of the employment 
equity legislation, the cutting back of the battered 
women’s programs, now the recent — and I think in 
Sudbury here it’s an issue too — the family support 
program office being closed, all these issues dispropor- 
tionately affect women, particularly low-income women. 
I can assure you that we will continue to make that case 
and try to encourage the government to recognize and be 
sensitive to the impact this is having, and hopefully at 
some point maybe it will get through. But we’ll continue 
to raise that time and time again, I assure you. 

I want to focus first on the idea of the minimum claim. 
First of all we’ve had no real, acceptable rationale for 
this from the government other than that it’s too low to 
bother with, that it’s just not effective government; they 
can make their own smoke-and-mirrors argument. The 
fact of the matter is, what it’s going to do is say to an 
awful lot of employees, “Money that you’re owed, that 
you’ve worked for, that you have coming to you, de facto 
you’re going to have to forfeit it.” 

If you link this with the six months, it does allow the 
most unscrupulous of employers to actually schedule 
what amounts to legalized theft, as long as they stay just 
under the limit, within a six-month period. Times every 
employee, that’s twice a year, you can be taking signifi- 
cant money out of the pockets of the most vulnerable, 
and usually it’s those who are barely making above 
minimum wage and have little or no benefits on top of 
that. That’s what we find so insidious about this, that the 
impact is going to be on those who have the least, and 
those we have to have these standards for in the first 
place are being given a licence to “go and do not only 
what you’ve been doing, but go do more; we’ll make it 
as easy as possible.” 
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I’d like to believe the government is not doing that 
deliberately. We’ll have to wait and see what the final 
verdict is on that. But certainly that’s the result. This 
government refuses to admit that. They just gloss over it. 
I assure you they will today; they’ve done it in every 
community we’ve been in. They just gloss over this issue 
and they won’t come to grips with what this really 
means. The fact that they won’t tell us what the minimum 
is, by saying, “Well, we’re not planning to put in a 
minimum right now” — give me a break. If you’re not 
planning to put in a minimum, why would you put in the 
ability to do it? 

The other thing is that once they get a minimum in 
place, very quietly over the next few years that minimum 
starts to rise further and further, and more and more 
people get hurt for more and more money. There’s just 
no rational argument for this. This is money that people 
are entitled to. 

That’s the story we have heard across Ontario. Am I 
painting a picture that’s different from what you think the 
reality will be here in Sudbury? 
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Ms Mayer: Not at all. You’re absolutely right; it is the 
most vulnerable, people with the least amount of money, 
who will be most affected by these changes. It’s quite in 
line with the history of what this government has been 
doing, particularly to women. You’re right, we’ve really 
had enough, and it’s really demoralizing. I just can’t 
express in a very positive way how this affects us. 

Mr Christopherson: Well, they speak next. If they’ve 
got some good arguments to refute what I have put 
forward and what you’ve put forward, this is their 
opportunity to do that, and I hope they do rather than 
move on to another subject, because these are the sorts of 
things that you want to hear about and that other repre- 
sentatives of vulnerable groups want to hear about. 
Rather than getting off into their philosophical tangents 
and about streamlining things, let’s talk about where the 
rubber hits the road and how this is going to affect 
people. If they think this is all a lot of rhetoric they 
should say so, put it on the record, stand up, look at this 
individual and make the case that this is all just rhetoric. 
I’m going to pass the floor and give them the chance to 
do that right this minute. 

Mr Grimmett: I have some questions on the presenta- 
tion, Ms Mayer. Do you keep statistics in your 
organization on the number of inquiries you get on this? 

Ms Mayer: Mm-hmm. 

Mr Grimmett: Would you be able to tell us on an 
annual basis the number of inquiries you’d get related to 
employment standards? 

Ms Mayer: Specifically on employment standards? I 
couldn’t tell you specifically on employment standards. 
We would have employment-related incidents. 

Mr Grimmett: You’re not in the legal department; 
you have people who work in that department separate 
from you? 

Ms Mayer: It’s the women’s centre; we’ve got one 
staff person. We have a legal clinic. We solicit the 
support of female lawyers in the community, and they 
volunteer their time. 

Mr Grimmett: Do they do the employment standards 
work? 

Ms Mayer: They do whatever cases come before 
them. They average eight to 10 cases per month. We only 
do it one afternoon a month, and that’s to complement 
the current legal aid system, legal clinics, because they 
don’t always have access. They’re primarily related to 
support-and-custody issues. 

Mr Grimmett: You’ve made a suggestion here — I 
haven’t heard it before; I haven’t been on the hearings for 
the full time — that employers receive training before 
they receive a business licence. When you say “business 
licence,” are you talking about the municipally issued 
vendor’s permit? 

Ms Mayer: That’s a little outside of my area of 
expertise. I know that it was raised today, how do we see 
that employers know about their rights. I’m just wonder- 
ing if we could tie it, link it to whatever business licence 
they’re required to have in order to operate their business 
so that there’s a mandatory requirement there. 

Mr Baird: Thank you very much for your presenta- 
tion. First, thank you for the last page of your presenta- 
on. So often in various communities across the province 


people have said: “We don’t like this part of your bill. 
Just do a better job.” What we’ve been looking for is 
saying, “Listen, if there’s a concern with part of the bill, 
what would you do to make it better?” We’ve got some 
extremely general responses, but we have got a few 
helpful ones in various testimonies. 

The status quo isn’t an option for us. We’re not 
satisfied with, for example, the collections rate being only 
25 cents on the dollar. But you mentioned on the last 
page two examples which I think are very earnest and 
serious attempts to provide suggestions on how specifi- 
cally we could do it. 

On the first one, I can indicate to you that we regularly 
and often do conduct such practices, but that idea, as far 
as being a structural one, is certainly one that I'll take 
back because I think it has great merit. 

The second one, with respect to anonymous claims: 
The ministry does accept anonymous claims at the current 
time. 

Your comment about third party representation: I don’t 
know how that would be handled, but I’m certainly 
happy to bring that suggestion back too, because those 
are two very helpful suggestions you made, with certainly 
that intent, and we do appreciate that. 


I guess maybe changes are never easy. If there were — 


easy solutions to them, I’m sure the last two parties 


would have conducted them over the last number of 


years, but regrettably they haven’t. The backlog of these 
cases is considerable. It’s come down, I understand, 


around more than 1,200 cases that are over six or nine — 


months old, so we are making some progress. It’s not as 
much progress as we’d like, but we know if we continue 


to do the same things, we’re going to get the same ~ 
results, and our minister isn’t happy with that. She thinks _ 


in many areas we can do a better job and we can put our 


resources into dealing with those most vulnerable workers 


in society. 

You mentioned, as well as my colleague from 
Hamilton Centre, the issue of the minimum. I guess it is 
a problematic issue. You quoted a number, $25. It’s not 
a number that I’m proposing or suggesting; it’s one that 
someone brought up as an example. I guess we want to 


ensure we’re making wise use of resources. We could — 
continue doing it now the same way and not make any — 
changes, but that’s unacceptable. I guess the question 18, 


if conducting an investigation and issuing the order and 


so forth were to cost $400 or $500, would it make sense — 


to do that if the issue was $25? We had one presenter 


who came forward and said, “Listen, I’d sit there with a 


chequebook and just write people $25 cheques if it was 


one twenty-fifth the cost of conducting the order.” So- 
that’s I guess the idea. At the current time there is nO 


intention to put a minimum order, but obviously it’s in 


the legislation and obviously it provides the flexibility to 


do that. That’s plainly — 
Mr Christopherson: Does that answer satisfy you? 


Mr Baird: That’s plainly obvious and that’s where 


we’re coming from. 


I guess the answer is, if you think we’re doing an — 
acceptable job now in many areas — in many areas we're ~ 
not. We heard some very, very good testimony from ~ 


some folks in the city of Toronto talking about the 
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number of immigrant women working in their basements 
making $2 or $3 an hour in the garment trade. Obviously 
the act has not worked for them. Obviously we’ve got to 
do a better job for them. We’ve got to put more of our 
resources to go after those vulnerable workers who are 
systematically avoided. 

_ My colleague also mentioned that people could break 
these rules to the minimum dollar amount once every six 
months. The legislation contains very specific provisions 
to extend the period from six months if it’s a regular and 
systematic breaking of the regulations. So that’s certainly 
something we’ll give some thought to. 

| Ms Mayer: I think I did say in the presentation that, 
yes, it is worthwhile spending $400 to get that $25 for a 
sole-support mother who can buy 20 litres of milk with 
it and won’t have to got to the food bank and won’t turn 
to crime and won’t turn to shoplifting. 

_ Mr Baird: I appreciate that. I very much — 

Mr Christopherson: Especially when you told them 
to go out and get the jobs when you cut the social 
services. 
| Mr Baird: Do you want more time? 
| Mr Christopherson: Sure. Will you give it to me? 

Mr Baird: We’re not suggesting for a moment that 
that $25 isn’t important. The examples you gave are very 
relevant. I guess the question is that right now there’s a 
huge backlog. There was a huge backlog when my 
colleagues were in government. They are the ones who 
disbanded the collection agency. They’re the ones who 
chose to do nothing as opposed to — if they couldn’t do 
it perfect, they didn’t do anything. 

' Ms Martel: How many staff are you cutting, John? 

_ Mr Baird: We’re not cutting any health and safety 
inspectors like you did. How many health and safety 
inspectors did you cut? 

' The Chair: Order. 

_ Mr Baird: How many health and safety inspectors did 
you cut? Seven per cent. And were there any public 
aearings about that? Did one single member of the NDP 
zaucus ever rise in the House to discuss that? When you 
jisbanded the collection agency, were there hearings 
across the province about that? Did you ever discuss that? 

Ms Martel: Do you want to tell me how this is going 
0 help garment workers when you make it more flexible? 

Mr Baird: Did you ever discuss that? No, there was 
10 consultation. They just did it behind closed doors and 
n secret. At least we’re certainly being upfront about it. 
You never — 

Mr Christopherson: We had to force you to come up 
0 Sudbury. 

Ms Martel: When you allow employers to rip them 
off, it'll be make it more flexible, all right. 

The Chair: Order. 

Mr Baird: You never — 

Interjections. 

The Chair: Order, all of you. Order. That includes 
you, thank you. 

_ Mr Baird: Did your government bring it up in the 
douse, the health and safety inspectors? It never did, 
yecause you didn’t — 

The Chair: Mr Baird, you’re out of order. 


Mr Baird: We brought it up in the House and you 
never did, ever. Ever. You never brought it up. You did 
a bad job. 

The Chair: Both of you are cutting into the time of 
other presenters. Please show some respect to the people 
who have taken the time to come before us here today. 
Ms Mayer. 

Ms Mayer: In reply, I’d like to say that I don’t think 
the appropriate way to reduce your caseload is by telling 
people they don’t have a case. They’re owed this money. 
That was honest work they did, and if they’re owed it, 
they should be paid it. To cut the welfare rolls the way 
you did and say that’s reducing the caseload is the same 
idea. It’s not reducing the caseload. It’s sending the 
problem to people’s own homes, where they take it out 
on their families, where we’ll have increased wife abuse 
and all kinds of other repercussions from this sort of 
activity. That’s not the way to reduce your caseload. 

The Chair: Thank you, Ms Mayer. We appreciate your 
taking the time to make a presentation before us here 
today. 

That leads us now to the Sudbury and District Hotel 
and Motel Association. 

Mr Hoy: What about the Liberals? We didn’t have our 
full time. 

The Chair: Oh, forgive me, Ms Mayer; I was distract- 
ed there. Thank you, Mr Hoy. Mr Lalonde. 
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Mr Lalonde: I’d like to say that I’m really in support 
of what you mention on page 4 of your brief. Yes, I 
would fully agree with you to investigate all employment 
practices where an employer has been found to be in 
violation. But the problem there will be when we pass 
this bill is that we might not have the personnel in place, 
since the government is planning on laying off 45 
enforcement officers. 

It was mentioned yesterday, and I really support this, 
that anybody who is caught in default should have his 
name published so in the future, really, people will think 
twice before they go for a job at that place and that 
person will think twice before he goes against the 
Employment Standards Act. 

It was also mentioned that workers should be better 
educated on the Employment Standards Act. I fully agree 
with this. At the present time, especially in small com- 
munities, the employers don’t know much about the 
Employment Standards Act. 

One question I have for you is that this amendment 
allows employees to negotiate lower standards for hours 
of work. Do you think this would have an effect on the 
quality of life of families, especially on women? 

Ms Mayer: Absolutely. That’s who’s often left at 
home to care for the family. Earlier you heard about 
suggestions of expanding the workweek. We know that 
some of the workers at Falconbridge are subjected to 
shifts that keep them away from their families for a long 
time. There is an effect on the family, and the burden of 
looking after things falls unduly on the women and the 
children. 

Mr Lalonde: In my past experience in this, when the 
employer was asking the employee to do more hours of 
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work, this will increase the sick leave period times, will 
increase the danger of having more accidents, and when 
those things happen, less revenues are coming into the 
family. Especially when the women are involved in the 
workplace conditions sometimes, due to longer hours they 
cannot look after their children properly at home, and 
then it becomes a problem in the community also. 

Ms Mayer: Yes, and there’s the matter of day care 
too, and we obviously don’t have enough child care 
available right now. 

Mr Hoy: I too want to thank you for your presentation 
this afternoon. I want to talk a little bit about this $100 
minimum and very quickly say that I have some great 
reservations about the $10,000 maximum. On the $100 
minimum, I have persons who come to my constituency 
office, and some of the stories and the problems that 
they’re facing, the $100 is by degree a lot of money for 
some of these people. 

The government not having said explicitly whether it’s 
going to be $100 or whatever makes me wonder if it isn’t 
going to be higher than that. Why go through all the grief 
of having people express an opinion that there should not 
be a minimum if it’s only $100? I think they would just 
erase that $100 figure. So it gives me some cause to 
wonder if it isn’t really going to be higher than that, not 
to mention that they don’t tell us what it is as we go 
from community to community. So I’m really nervous 
that it could be much higher than that because, govern- 
ment being as it is, they don’t want to suffer a lot of 
grief for any reason. So I’m worried it could be higher. 

The other point is that the job market being what it is, 
and that is a poor one, people are willing to do certain 
things in order to maintain the necessities of life and 
they’re putting up with quite a little bit right now. I think 
we have to be very careful about minimum standards and 
these $100 figures such as have been bandied about 
today. 

Ms Mayer: Absolutely. I agree that the fact that 
they’ve chosen to establish the minimum by regulation 
through an order in council suggests that it can move 
quite easily without actually ever going into the Legisla- 
ture, and it does leave the door open for any figure to 
come out. For people who can reach into their pocket and 
pull out $20 and give it to someone in need — $20 
doesn’t sound like a lot. I can’t do that. There are lots of 
people who can’t do that, and $20 means getting from 
this day to that day and it’s a lot of money. You just 
don’t realize it unless you’re living it. 

The Chair: After our first false stop, thank you again, 
Ms Mayer. 


SUDBURY AND DISTRICT 
HOTEL AND MOTEL ASSOCIATION 


The Chair: Now we’ll proceed to the Sudbury and 
District Hotel and Motel Association. Good afternoon. 
Welcome to the committee. Again, we have 30 minutes 
for you to divide as you see fit. 

Mr Richard Clement: Thank you very much. My 
name is Richard Clement and I would like to thank you 
and your committee for the opportunity to appear before 
you today. I am the president of the Sudbury hotel, motel 


and restaurant association, which makes me a director of 
zone 22, which is from the French River to Chapleau, 
Elliot Lake to Hagar, and including Manitoulin Island. J 
have one of the largest zones in the province to look 
after, and I also have 75 members. I had 120 or 130 
members before. Now I’m down to 75 due to loss of 
business and what not. I’m also the director of food and 
beverage for the Ontario Hotel and Motel Association for 
all of Ontario. 

Employment standards reform is important and there- 
fore we support the government’s initiative to fixing it. 
Bill 49 is the first stage of this process and we look 
forward to the extensive consultation process that we 
understand will precede the introduction of the second 
stage of this reform package. 

Bill 49, in our estimation and supported by our 
advisers, does not alter minimum employment standards 
in Ontario. What the legislation does is make technical 
changes to the act. These changes are aimed at improving 
administration and enforcement of employment standards 
as well as reducing ambiguity and simplifying language. 
We also see this bill as signalling a significant reduction 
in the government’s role in administering and enforcing 
the act. Our analysis of the proposed changes is as 
follows. 

The bill specifies that obligations under the act will be 
enforceable through collective agreements, as if the act 
were part of the collective agreement. Employees covered 
by collective agreements will not be permitted to file 
complaints under the act without the permission of the 
director. In essence, the grievance and arbitration pro- 
cedure will replace enforcement through the administra- 
tive machinery of the act. Powers of arbitrators with 
respect to claims under the act will be expanded to 
include the powers of employment standards officers, 
adjudicators or referees under the act. 

The bill prohibits an employee from commencing a 
wrongful dismissal action in court if he or she files a 
complaint claiming termination or severance pay under 
the act. Similarly, where an employee files a complaint 
under the act for wages owing, breach of the building 
services successor provisions or the benefit provisions of 
the act, a civil action seeking a remedy for the same 
matter is prohibited. These restrictions apply even if the 
amount owing exceeds the maximum for which an order 
can be made under the act. Civil actions are permitted, 
however, if the employee withdraws the employment 
standards complaint within two weeks after filing it. In 
parallel to the foregoing restrictions, an employee cannot 
initiate a complaint under the act for the specified matters 
if a civil action covering the same matter has been 
commenced. Effectively, the bill will require employees 
to choose whether to sue in court or to seek enforcement 
through the act. 

The bill will make it easier for employers to establish 
that they have provided greater rights or benefits than are 
required by the act and thus obtain exemption from 
certain provisions of the act. When a group of collective 
agreement provisions — severance pay, hours of work, 
overtime, public holidays and vacations — are considered 
together, rather than individually as in the past, the 
collective agreement will prevail if it provides superior 
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rights. In addition, statutory and regulatory provisions, as 
well as provisions in oral, express or implied contracts, 
will prevail over an employment standard if they confer 
a greater right than is provided by the employment 
standard. 
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_ The bill requires the length of an employee’s preg- 
‘nancy or parental leave to be included not only in 
determining seniority, as is required by the current act, 
but also in determining the length of service for all rights 
except for the completion of the probationary period. 
Thus, all rights in employment contracts that are service- 
driven will continue to accrue during the leave. 
Employers should review their contacts of employment to 
determine the impact this change will have. 

_ Vacations: The present vacation of at least two weeks 
upon completion of 12 months of employment is 
/amended to apply whether or not the employment was 
active employment. The pay during such vacations must 
not be less than 4% of the wages, excluding vacation pay, 
-earned by the employee in the 12 months for which the 
vacation is given. This clarifies and simplifies the exist- 
ing provisions in the act. 

Employment standards officers will not be permitted to 
make an order for an amount greater than $10,000 in 
‘respect of one employee, with the exception of orders 
| relating to the breach of the pregnancy or parental leave, 
‘lie detector, retail business holiday and garnishment 
| provisions and termination and severance pay in connec- 
| tion with breaches of such provisions. Arbitrators will not 
/be subject to these restrictions. The bill provides for 
) regulations prohibiting officers from issuing orders below 
‘the level specified in the regulations. 

The bill sets out mechanisms for the director to use 
private collection agencies to collect amounts owing 
under the act. This will provide the ability to contract out 
a function that is now performed within the ministry. 
Collectors will be authorized to agree to compromises or 
| settlements of claims if the person to whom the money is 
/owed agrees, provided that it is not less than 75%, or 
| such other percentage as may be prescribed, of the money 
to which the person is entitled, unless the director 
approves otherwise. 

Compromises or settlements respecting money owing 
,under the act will be binding once the money stipulated 
in the compromise or settlement is paid, unless the 
arrangement is entered into as a result of fraud or 
coercion. In the current act there was very little ability to 
contract out of the act’s requirements. Employment 
‘standards officers will be given additional authority to 
settle complaints without making a prior finding of what 
Wages are owing. 

In a prosecution or proceeding under the act, no person 
will be entitled to recover money that becomes due to the 
person more than six months before the facts upon which 
the prosecution or proceeding is based first came to the 
‘knowledge of the director, subject to certain exceptions. 
‘In the current act, the limitation period is two years. 

An employment standards officer will be deemed to 
have refused to issue an order if a proceeding is not 
commenced within two years after the facts upon which 
the refusal is based first came to the knowledge of the 


director. Employees may request a review of an order or 
a refusal to issue an order, in writing, within 45 days. 
The director has the discretion to extend this time limit in 
certain circumstances. Certain orders may be reviewed by 
way of a hearing. In the case of the employers, applica- 
tion for a hearing is dependent on paying the wages and 
administrative costs required by the order. 

Complaints under the act will be able to be filed in 
either written or electronic form. Employment standards 
officers will be able to obtain copies of documents kept 
in electronic form. Certain changes concerning the service 
of documents under the act are also made. 

In conclusion, we support Bill 49, as it signals a 
progressive change in employment standards in Ontario. 
It is not reducing minimum standards. We are not, and I 
want to clarify, seeking a reduction in benefits. We are 
good employers and want to ensure our employees are 
treated fairly and receive all that is their due. That’s all 
I have to say about that. 

The Chair: Thank you very much. It looks like we’ ve 
got five minutes for each caucus for questioning. This 
time it will commence with the government members. 

Mr Barrett: Thank you, Mr Clement, for your 
remarks on behalf of the Sudbury and District Hotel and 
Motel Association. I suspect you’re speaking for the 
Ontario association as well. Certainly in all of our areas 
we also see your association, and the businesses that you 
represent are certainly a part of our ridings. 

Earlier today one of the presenters made reference to 
the fact that our government and business are looking to 
small business to be the driving force in reviving our 
economy across Ontario. However, there are barriers to 
people like yourself to stay in business or to open new 
businesses and to create jobs. From what we’re hearing 
from small business, one of the barriers is the discourag- 
ing collection of rules and regulations and red tape and 
the amount of time that people like yourself spend on 
paperwork or the people you need to hire to fill out the 
forms to meet various government regulations. This kind 
of red tape is a tax on you and it’s a tax on all of us, in 
a sense. 

With this committee, in considering the Employment 
Standards Act — and as you’ve indicated, we are not 
looking to reduce minimum standards; we are looking to 
protect employment standards, and not only to protect 
them but also to enhance employment standards in 
Ontario. But as we rewrite this legislation, we have to be 
careful that we don’t create more unnecessary bureau- 
cracy in the form of either additional people hired in 
government or in the paperwork. 

From your perspective, can you give us some sugges- 
tions of how best to rework this to make this a little more 
user-friendly, to streamline it? We have to be efficient, 
just as you do, and we have to come up with the most 
cost-effective way to run this business. I wonder, from 
your perspective, have you any suggestions? 

Mr Clement: In our industry, we’re here to entertain 
people in more ways than one. We have lodging for 
them, we have food for them, we have drink for them 
and we have entertainment in lounges and bars and what 
not and taverns. Our intent is to hire people to look after 
people who come in. 
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I could give you as an example, two weeks ago today 
we had an ad in the paper to hire 10 people to work in 
one of our newly renovated bars upstairs. We had 365 
applicants answer the call. We had to get five people, 
including my son — we’re a family-run business here; 
we’re a small business. I saw all the people lined up to 
be interviewed. I said to myself: “What the hell is going 
on? There’s nobody working? What’s the problem here?” 
Out of those 365 people, I would say there were maybe 
80 to 100 who were looking for work — just to get a job, 
just to work. The rest of them, I’m sorry to Say, I 
wouldn’t hire them. They went through just a normal 
application for a job. 

We have to do something. We like to say that we’re 
the sparkplug in our industry to bring in tourists, to get 
the people out in these restaurants and taverns and bars 
and what not to start spending money so we can hire 
people. 

I remember years and years ago — I’ve been in this 
business 29 years — in this building 29 years — and I 
remember people coming to me with their children, 
young boys and young girls, saying, “Could you give my 
kid a job?” I’d say, “Sure, what’s he doing Saturday?” 
“He’s not doing anything. I want him to make himself a 
few dollars.” I’d say, “Go outside there and rake around 
the garbage bin and cut some grass over there and do this 
and do that, and I’ll pay you,” whatever the wage was 
then. I used to do that almost every weekend. It wasn’t a 
handout; it was a job. The kid did the job and I said, “I 
know your dad and I know your mother, and if you don’t 
do a good job, you’re going to get a swift kick in the 
butt,” as we used to do with the kids, and their parents 
wanted me to tell them that. 

Now I’m the one who goes out and rakes because I 
can’t afford to have anybody do it. The system, I don’t 
know, seems to be lacking something. There’s nobody 
going out. I don’t mean just in my business; I mean in 
every business in town. There’s a shopping centre 
downtown that’s just about empty, and it shouldn’t be. 
Sudbury is a wonderful city. This whole area is mining. 
If it wasn’t for mining in this city we wouldn’t have too 
much business in our industry, because I’m doing a lot of 
catering right now with mining firms and meetings and 
what not. 
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I don’t know what the answer is. I don’t know every 
act that I have to follow as a hotel man, but I do know 
one thing: We are licensed to sell alcohol and rent rooms 
and all this, and we have such a list of regulations we 
have to follow through that. I don’t usually stick my nose 
in too much when it comes to the labour part of it. If we 
have a problem, I’ll talk to the person. We have an open 
door policy. If you’ve got a problem with your job in our 
establishment, we’ll talk about it and whatever is best for 
you and best for me, then we’ll agree on it. There’s no 
need to go to all ends. 

I had some incidents where a person from the Ministry 
of Labour came to see me and said, “This girl said this 
and that; what do you say about that?” I said, “Look, 
that’s false.” But I did whatever he told me to do. I did 
it because I figured that’s what you’re supposed to do 
when you’re in business. You’re supposed to listen to the 


agent who works for the Ministry of Labour, or whether 
it be for the income tax or GST or PST or anything like 
that. You just listen. When the inspector comes in, you 
listen to him. If he tells you to do something, you do it. 

That’s the way I was brought up in this business, and 
that’s the way I run my business. If you’ve got a prob- 
lem, let’s talk about it. If it’s really serious, there’s lies 
or fraud or whatever, there’s theft, then it’s a little more 
serious. Then we’ll bring the law into it. Then we’ll get 
our lawyers out and everybody will spend money on 
something that we shouldn’t be spending money on. 

We believe in an honest day’s work for an honest 
day’s pay; that’s all I’m getting at. 

Mr Hoy: I appreciate your comments this afternoon. 
We recognize that most of the business people are good 
and honest. They have an open door policy, like you do, 
with their employees. But the concerns, of course, come 
around the very few who will cause problems, so this act 
is here before us and we’ve got to deal with all aspects 
that have been brought up today and in days past, and 
there may be other things come up as we go through th 
rest of these hearings. 

It would be wonderful in life if we could reduce 
ambiguity and simplify the language of legislation, but I 
don’t think that’s going to happen. The way society has 
evolved — and we have lawyers and courts, those two 
aspects always there —I think it’s going to be very 
difficult to draft legislation that is in simple language. 
However, with some past experience I’ve had, the 
brochures and the guidelines that flow from that act can 
be written in language that people can understand. Let’s 
hope that’s what happens here. 

The act itself, I expect, and the regulations will look 
very onerous, but if we can provide information in a step- 
by-step way to employers and employees so that they 
understand quite clearly what both their responsibilities 
are, I think we’ll be taking a giant step. 

In your association — not particularly at this facility 
but across Ontario — do you have unionized employees 
and unorganized? 

Mr Clement: Yes, we do. 

Mr Hoy: The nature of the hotel-motel business, I’m 
assuming, is that some employees, for instance, might 
come in at 8 o’clock, do a certain amount of work, leave 
at 11, maybe come back at 3 o’clock, just for example, 
and then maybe go home at 6, and that time of thing. The 
nature of the business would dictate some of that, particu- 
larly in maybe the housekeeping staff and the restaurant 
part. 
Mr Clement: Housekeeping in an establishment like 
mine works from 9 o’clock in the morning until 4 
o’clock. If it’s really busy, it just takes longer to do. We 
have about 40 to 45 employees, but they’re all on 20 
hours a week, 30 hours a week. We don’t have anybody 
steady except for the front desk clerks, who have all the 
responsibilities of the hotel. As far as the fire act is 
concerned, we have a 24-hour shift in that aspect. 

In our kitchens, for instance, we don’t have a passing 
trade of a million people going by our door every day. 
Even at lunchtime today, we had two cooks in the back 
and three waitresses out front. We didn’t need them all, 
but we had them here. We were ready for the committee 
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to go up and have lunch or whatever. These are the types 
of things that create a lot of loss in our business. When 
you have over the number of employees, it doesn’t work 
out, especially when it comes to food. But we do have a 
cook who comes in in the morning, and he agrees to it 
before he starts; he’s told before he starts, ‘““Your hours 
are from 11 o’clock in the morning till 2, and then you 
take from then till 4 o’clock off and come back at 4:30 
and work till 10 o’clock.” So you have to get two people 
on the shift, unless you have enough work to create 
another shift in a smaller place like mine. I’m sure in 
other hotels in bigger cities, they have a full line of 
people working in and out. The labour cost is expensive. 
Mr Hoy: I really don’t know, so this is why I’m 
asking you. The old adage that you should know the 
answer before you ask is not holding true here. 

_ That same situation, where people might work, let’s 
say, from 11 o’clock in the morning till 1 o’clock and 
then come back at 3 till 6, or any variable like that, does 
that exist in a unionized facility as well? 

_ Mr Clement: I wouldn’t know. 

Mr Hoy: You’re not sure of that. 

_ Mr Clement: I’m not sure. Let’s say I have four or 
| five waiters and waitresses working upstairs, and if one 
is working the afternoon shift and wants the night off, 
they just — as I said, it’s an open-door policy. They say: 
“Richard, I’d like to switch my shift tonight with the 
other one if I could. Would that be possible?” And I say, 
“Okay. If you didn’t have any extra time off that you 
‘needed, if you have go to a wedding or a rehearsal or 
‘something, go ahead.” That’s how we do it with the 
open-door policy. It’s not like you have to work that and 
that’s it. 

Mr Hoy: I would think you’re probably finding 
excellent employees, with 360-some coming for — what 
was that opening? One job? 

' Mr Clement: It’s between five and 10 jobs, part-time, 
of course, because at this time of year a lot of people are 
‘moving into town from out of town. I hired a cook the 
‘other day — he’s coming to see me Monday — who’s 
from close to Niagara Falls and is coming up to the 
university here. He’s able to work from 4 o’clock Mon- 
day to Friday, weekends as well; any time after 4 o’clock 
is when he finishes university. He needs the money and 
he’s going to be staying in Sudbury. There’s one person 
‘Pm looking at. 

Mr Hoy: I would think you’re going to get quality 
‘people with the job market being as flooded as it is, and 
‘I think, sadly, that’s going to continue for some time. The 
numbers you quoted are amazing for that kind of thing. 
' Mr Chudleigh: Thirty thousand new jobs last month. 

Mr Hoy: Well, you have 700,000 yet to go, so we'll 
see. They’ve only got three years, so we’ll see how that 
happens. 

Mr Clement, I appreciated your comments. 

Ms Martel: The government says they’re on track. I 

guess he means they’re on track for the latest downward 
revision of the number of jobs to be created announced 
‘in the budget, which was about 235,000 or maybe 
(250,000 versus the 750,000 promised in the Common 
Sense Revolution. 

Anyway, Mr Clement, thank you very much for 
‘making your presentation here today. I wanted to ask you 


a couple of questions. First of all, you indicated support 
for this piece of legislation on the final page in your 
conclusion. I’m going to assume, hopefully rightly, that 
you’re indicating support because you see something 
from this that’s going to positively benefit your business, 
just as the people who are coming here and who are con- 
cerned about it are expressing those concerns because 
they feel it’s going to hurt the people they represent. I 
wonder if you can tell the committee what the benefits 
are. How are the changes indicated in Bill 49 going to 
help your particular business here? 

Mr Clement: I think it’s a matter of simplifying the 
language. I’m not too well versed in all the different bills 
we have to adhere to in this business, but I do know that 
when I have a problem with something with the Ministry 
of Labour I don’t know that much about it, so I get the 
bookkeeper or one of our office staff, and they say: 
“Let’s get this on the table and find out what’s happen- 
ing. Why is this person doing this?” or “Why are we 
doing this to this person? What are we supposed to do 
and how are we going to go about it?” 

I find it’s too much one against the other. Employees 
and employers should not be against each other; they 
should be together and work things out. I know that’s a 
pretty far-fetched statement, but this is where it’s at. You 
have to work together. 
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Ms Martel: That’s a fair comment. I’m just curious 
about what is it in this bill that you think is going to 
allow for that greater cooperation between employers and 
employees to work those kinds of labour issues out? 

Mr Clement: To be honest with you, I don’t know 
enough about the bill to give you an answer on that, and 
I wouldn’t want to say anything that I don’t know what 
I’m talking about. 

Ms Martel: Fair enough. The government has pro- 
posed now to put a cap of $10,000 on money that people 
can receive when they go to lodge a complaint under the 
Employment Standards Act. Do you agree with that 
$10,000 cap the government is putting on? 

Mr Clement: I wish I made $10,000 last month. I 
don’t know the answer to that question. You’ve got to 
cap it somewhere, I’d say, and if $10,000 is not enough, 
then get together and do something that’s equal for 
everyone. 

Ms Martel: You said you have to cap it somewhere. 
What I’m trying to get at is that the money we’re talking 
about is money people have worked for. It’s not a gift, 
it’s not a gratuity; it’s money that’s owing to them 
because they invested their labour in that particular 
business and, for whatever reason, have not received that 
money so have had to lodge a complaint in the first case. 
The concern I have is, if people are owed money, should 
they not get all of what they are owed back? 

Mr Clement: I’d say so. If you worked for me and I 
owed you $500, then you’ve got $500 coming to you. 
There’s no reason in the world why I shouldn’t give it to 
you unless there was something there that you didn’t — 
how did this amount of money come about? What would 
$10,000 be in reference to? How could someone owe 
someone $10,000 for doing work for them and they 
haven’t paid them? 
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Ms Martel: That’s part of the problem. We have had 
a number of cases raised before the committee mem- 
bers —I wasn’t here — particularly in the garment 
industry and piecework industry, where people were not 
paid all the wages owing; they did not receive vacations 
when they were supposed to; if their employment was 
terminated they did not receive the money they should 
have been entitled to under the act for all the years of 
work and service they provided. 

What I’m getting at is the government has decided, for 
some reason or another, that if people work and are owed 
money and didn’t get that money they are owed from the 
employer, they can now only claim up to $10,000 of the 
money they are owed. If they are owed $40,000, they are 
still only going to get $10,000. What I’m saying to you 
is, do you agree with what the government has put 
forward? You said very clearly that you’re supportive of 
the changes here,and one of the changes they want to 
make is to do just that. 

Mr Clement: I’ll give you some examples of people 
coming to work, asking for a job; I interview them and 
they say, “By the way, I’d like to get paid under the 
table.” I know it goes on in a lot of businesses, and it 
shouldn’t. People who pay people under the table for 
work they do for them — I know of an establishment in 
Sudbury that’s now closed that paid all its staff cash 
money, never collected anything, and then the guy left 
the country. A girl who worked for him as a waitress 
contacted the Ministry of Labour. What do you have to 
stand on? You’re working for cash. 

You see, that’s what I’m saying. You’ve got to get 
together on something. You can’t have people working 
for cash money under the table and nobody’s paying their 
dues, nobody’s paying anything to the government — no 
taxes, nothing — and this guy ends up with all the money 
and leaves, and you’re sitting there going, “Well, I’ve got 
$10,000 coming to me because the guy owed me.” 

Ms Martel: I don’t think we’re talking about those 
kinds of cases, although I’m sure they do exist; none of 
us would want to see that happen. I’m trying to get at 
this issue because the government in both cases has set a 
maximum amount that people can receive and a mini- 
mum. They haven’t told us what the minimum amount is. 
What the government says is that if you’re someone who 
believes you have been wronged and you have money 
owing, there will be a minimum amount of money owed 
to you, which will be set in the regulation — it won’t 
even be dealt with by this committee here — for which 
you can actually make an application. 

For example, if the government says you have to be 
owing at least $500 before you can make an application 
to even try and get that money back, then you’re stuck if 
you only are owed $400 or $300 or $200. If people are 
owed money, regardless of whether it’s more than 
$10,000 or under $500, aren’t they entitled to receive 
money owing to them for the work they did in a legit- 
imate fashion? I don’t want to deal with under the table. 

Mr Clement: If you worked for me and I owed you 
money, I should have to pay you. I don’t see how 
anybody can let anything go that far, I really don’t. 

Ms Martel: I wish there wasn’t, but I understand that 
the committee, in some presentations in Toronto, heard 


that very clearly from a number of legal clinics that came 
representing people who in fact were owed those kinds of 
sums. It’s a real problem. 

Mr Clement: Like I say, I’m not too well versed in all 
this bill, but I will say one thing. I can imagine what 
happens in bigger companies that have thousands of 
employees and there’s a mixup in the workforce and 
someone is owed money and owed money and it just 
accumulates and accumulates. The first thing you know, 
it’s, “Now you owe me $40,000.” I’d say they should get 
together. Any form of government should get at it and 
say: “Look, let’s get this before it gets too big. Settle it 
now.” 

Mr Baird: Within six months. 

Mr Clement: In whatever time it takes so it doesn’t 
get that far. I mean, I can’t see owing anybody $10,000. 

Ms Martel: The fact is, people do. I guess you could 
make the suggestion to the government that it should 
probably take the caps off, both the minimum and the 
maximum, so people do get back what they have 
legitimately worked for and what is legitimately owed to 
them so that people aren’t out of pocket for money they 
worked for. 

The Chair: Thank you very much, Mr Clement, for 
appearing before us here today and making your presenta- 
tion. 


SUDBURY AND DISTRICT LABOUR COUNCIL 


The Chair: That leads us to the Sudbury and District 
Labour Council. Good afternoon, and welcome to the 
committee. I’d just remind you that we have 30 minutes 
for you to divide as you see fit between presentation time 
or question-and-answer period. 

Mr John Filo: Just before I start formally, I want to 
comment on what my friend Mr Clement mentioned 
during his question-and-answer period; that is, about his 
desire that labour-management should not be in an 
adversarial mode. Let me just review with you the 
activities that have been going on in Sudbury for a 
number of years. 

Approximately two years ago we had a conference 
here called Common Ground in which diehard labour 
leaders such as myself and hardnosed businessmen gol 
together and examined other paradigms in which the 
labour-management field could be viewed. We had a 
number of models that seemed very appropriate. I have 
to say, though, before I begin my presentation, that that 
type of exploration has been completely negated by your 
government’s attitude towards the union movement and 
by the way in which it views labour-management rela- 
tions. 

First of all, to begin my presentation, I’d like to 
warmly welcome you to the north. I hope you enjoy some 
of the northern hospitality. We’re always pleased when 
you take time away from your families and so on to 
come here and hear our views. In a sense, northerners 
often feel isolated because the lines of communication 
and the lines of travel are so difficult and so arduous. So 
welcome to Sudbury, and in preface to my remarks I 
might say that this business of having hearings is an 
excellent demonstration that you’re committed to the 
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principles of democracy. We encourage you to continue 
that in the future. 

I started by looking up the word “improve,” and I 
noted that it’s a verb transitive and means “to bring into 
a more desirable condition.” Under normal circumstances 
I might not be too critical of the language in the title of 
this bill. I know that euphemisms run rampant in the 
fields of government and throughout the corporate world. 
For example, we’ve all heard: “Mr X has resigned to 
pursue other personal and professional interests. Because 
of his knowledge of the company and the industry, 
however, he has agreed to continue to serve as a paid 
consultant.” The translation for that is, ‘““We fired the bum 
but we’re going to keep him on as a consultant for a 
while so he’l] keep his mouth shut.” 

_ We in the trade union movement have become very 
sceptical because of the language that has been coming 
from the government, and I believe distrustful of this 
government’s efforts in the labour-management sphere. 
To a unionist, “flexible” means the playing field is tilted 
towards the employer. “Minor housekeeping” means that 
some of the rights and privileges that our grandfathers 
and grandmothers and fathers and mothers fought for on 
the picket lines — yes, and had their heads bloodied 
for — half a century ago are about to be scrapped. 

1600 
_ The UN development report for 1996 ranks us first 
among 174 nations, beating out top contenders like the 
United States and Japan for the fourth time. I submit that 
the overriding reason for this is because of the manner in 
which our society in Canada, and particularly in Ontario, 
has determined an appropriate balance between employ- 
ers’ rights and workers’ rights, influenced by the 
demands of the trade union movement. 

I personally come from a very scientific background. 
My prime degree is in physics; we have a concept there 
called equilibrium. That’s the sort of thing we’re always 
trying to achieve in labour management: a degree of 
equilibrium, a degree of balance. 

That unions are an essential fact in a democracy was 

more than aptly illustrated by the insistence of the Allies 
at the end of the Second World War that trade unions and 
collective bargaining be recognized in the constitutions of 
Germany and Japan. Some of you are too young to recall 
that, but I was there. As a condition of rebuilding the 
2conomies of those two countries, the recognition of 
collective bargaining and trade unions had to be in their 
constitutions. What better guarantee that tyranny and 
totalitarianism would not return to those countries? 
_ We are surrounded by the effects of pragmatic union- 
ism. In Poland, for example, the efforts of a lowly 
2lectrician led to the ultimate downfall of the Berlin Wall 
and the downfall of the USSR. 

So if you think you’re toying with something that will 

easily roll over and play dead, I’ll tell you that the 
strength of people is demonstrated through their unions 
and we have not yet begun to show our influence and our 
power in this particular society. 
_ Ontario is still the engine that drives the Canadian 
2conomy. Realistically, as Ontario’s economy goes, so 
goes the economy of Canada. Thus, labour-management 
relations in Ontario exert a Canada-wide effect. 


That there’s a need to improve the Employment 
Standards Act has been apparent to the labour movement 
for years. While well intentioned, it has been a law with 
many loopholes and exclusions. Compliance has not been 
encouraged by the ministry and complaints have not been 
addressed with dispatch. Improvements would recognize 
the rights of workers and would facilitate the settling of 
claims, since presumably claims without merit would be 
dismissed. The current thrust of the bill is to impede and 
discourage the worker from obtaining what is rightfully 
due. 

It’s difficult to see an improvement when Bill 49 
requires the employee to choose either to enforce a claim 
under the employment standards legislation or to sue the 
employer in the courts, since under the present act an 
employee can file an employment standards claim and 
still sue for common law notice entitlement. 

The Employment Standards Act presently allows an 
employee to collect all the money an employer owes for 
vacation pay, premium for overtime hours etc. Bill 49 
will place a cap of $10,000 on most claims that the 
ministry will enforce. The ministry will be able to publish 
statistics that the legislation is working. Total dollar 
claims on employers will have been reduced. 

Upon filing a claim with the ministry, an employee 
will have to make an irreversible decision within two 
weeks to pursue the claim under the Employment Stan- 
dards Act or withdraw it and sue through the courts. 

Bill 49 will certainly improve the lot of private 
collection agencies. Settlements will be negotiated at 
substantial discounts to close the accounts and to provide 
the agency its commission. 

There are many administrative changes that could be 
made that would make the Employment Standards Act 
more effective and efficient and that would more closely 
approach an ideal of justice between employer and 
employee. 

Individual complaints should automatically trigger an 
audit of the entire employer’s workforce. Complaints 
could be anonymous or could be third-party complaints. 
Compulsory education campaigns could be initiated in 
industries with bad track records as employers. Punitive 
assessments must be levied against repeat and continuing 
offenders. Time limits that favour the employee rather 
than the non-compliant employer and the settling of 
claims in a timely manner would rationalize the defi- 
ciencies in the act. Workers who elect to enforce the act 
should be afforded protection through the imposition of 
meaningful penalties to employers who seek to resolve 
these complaints by firing the worker. 

In Ontario, all workers should be covered by the act. 
The exclusion of significant numbers is a licence to those 
employers to abuse the relationship they have with their 
employees. 

It should not be possible for an employer to avoid 
liability through the device of contractor and subcon- 
tractor. 

It’s fair to say, I believe, that Bill 49 is not an im- 
provement to working people. It improves the lot of the 
employer who would countenance no justice for the 
employee and would allow the employer to exploit the 
employee by removing those protections that currently 
exist. 
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Perhaps this committee will, in its report, state, “Modi- 
fications are under way to correct certain minor diffi- 
culties in Bill 49.” The translation of that is, “We 
dumped the whole idea and are starting over with the 
objective of enforcing the rights of hard-working 
employees who are being mercilessly exploited by 
unscrupulous employers.” 

The checks and balances which have contributed to 
fashioning the enviable society in which we live and 
work will be seriously eroded with the enactment of this 
present legislation. 

The Chair: That has allowed us six minutes for 
questioning per caucus, and the questioning this time will 
commence with the official opposition. 

Mr Hoy: Thank you for your presentation. I noticed 
quite directly that you talked about the Second World 
War, trade unions and collective bargaining. Those were 
difficult years. I can recall my grandmother, who was in 
Europe at the time — I think she was about 16 — saying 
that when she walked home at night she had a potato in 
her pocket, and if she’d been caught with that, she 
probably would have been shot. It simply was quite a 
different era. 

On the issue of $10,000 cap on claims, the government 
tells us — and we have no reason not to believe this 
particular fact — that 96% of the claims are under 
$10,000 now, so for me, it makes it difficult to under- 
stand why they want to cap it there. However, 4% of the 
claims are above $10,000, and it was suggested that those 
claims would come from executive persons, people higher 
up on the income scale. That argument probably has 
some validity, but we have also heard from others that 
even those making the minimum wage could, on occa- 
sion, have claims over $10,000. 

I think it would be good to know from the government 
what percentage of the total dollars collected comes from 
that 4% as compared to the total dollars collected at the 
96% rate. I agree with you. I have great difficulty with 
the $10,000 cap. I also have difficulty with the minimum 
threshold where one can make a claim. Do you have any 
opinion about this notion that people claiming above 
$10,000 would necessarily be of executive employment 
or very much higher on the income scale? 
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Mr Filo: If I may, this is a very imperfect analogy, but 

if we look at the way in which income and wealth is 
distributed in our society and we take the top 4% of all 
income in the world, that includes not only the 358 
billionaires we have but several thousand millionaires. 
For example, I read just the other day that if you aver- 
aged the amount of wealth a billionaire has that presently 
exists in the world, it would equal the income of two 
cities like the city of Toronto. So when you talk about 
4% of the claims being above there, the dollar value may 
in fact be equivalent to the 96% who are below it. 
_ And why should we deal with percentages? If a person 
is owed money, that is a debt. People of honour have 
always paid their debts, and the government should not 
say that people of honour should have their debts limited 
to just $10,000. 

Mr Hoy: Thank you for that. I think we’re thinking 
along the same lines there. 


The translation you give in the second-last paragraph 
is, “We dump the whole idea and start over,” as it 
pertains to Bill 49. As opposition, we’ve asked the 
government to do that. We’ve asked them to put this 
particular bill and other discussions that will come and 
flow as it pertains to employee-employer relations all in 
one package. They decided not to do that, so here we 
have Bill 49 before us, and I don’t expect they’re going 
to give up on it either. But our role of course will be to 
suggest to the government ways of modifying it, as you 
say in the sentence prior to that. 

Mr Filo: As a spokesperson for the labour movement, 
I want to thank whoever it is in this committee who has 
influenced the government to modify some of the legisla- 
tion, modify the proposal. 

Ms Martel: Let me just pick up from that point. One 
of the things the minister did on the first day the hearings 
opened was to table a particularly contentious and 
controversial section of the bill which allowed employers 
to negotiate, in essence, lower standards and contract out 
minimum standards around hours of work, overtime pay, 
public holidays, paid vacation etc. That little bit of 
business will be tabled for the larger package of 
“reform,” although I use that term loosely, that the 
government is going to bring back, I suspect, some time 
this fall. 

While you didn’t address that issue in your brief, Mr 
Filo, I wonder if you would like to make some comments 
on that particular piece of the legislation which has been 
tabled for the moment. I expect we’re going to see it 
again in another form in a different bill, but it’s going to 
come back, and the minister made that very clear. What 
it will do in essence is to allow employers, supposedly in 
consultation with their employees, to negotiate a settle- 
ment that might actually go below the floor that is now 
the basic rights we have for workers in the province. Do 
you have any conclusions you want to come to about 
how that would work in a unionized environment and 
how it might work in a non-unionized environment when 
the employer sits down to bargain with his or her 
employees? 

Mr Filo: I think that for the bulk of the trade unions 
that exist in Ontario and in Canada there wouldn’t be that 
much of a problem. However, with legislation like that 
enacted, it would allow the unions to exploit their people 
to the same degree that it allows the employers to exploit 
their employees. What it does, by removing those things 
and allowing what is termed as “flexibility” in it, is 
ensuring that weak unions will be brought to their knees. 

I don’t believe we should have two sets of rules. We 
seem to have in our society, for the people who are at the 
top of our pecking order in our hierarchy, a different set 
of rules for their behaviour than we have for working 
people. I think that’s being exhibited in some of the 
proceedings we’re watching on the Somalia affair, foi 
example. Quite frankly, working people don’t agree witk 
that. We think there should be one standard, one set 0) 
rules for everybody and that they should be fair anc 
should be arrived at through a democratic process 0 
consultation, but that once you have set those standards 
those standards should be applicable to all. 
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Ms Martel: One other question, Mr Filo. On the first 
page in the second paragraph you said, “We in the trade 
union movement are sceptical about the government’s 
language, particularly language used in the labour- 
management sphere.” I wonder if you want to explain to 
this committee why that has come about. 

Mr Filo: In the trade union movement our biggest 
source of effort is to enforce the collective agreement. 
Every word in the collective agreement has very, very 
specific meanings. Collective agreements do not take 
liberty with language in the way, obviously, the govern- 
ment takes liberty with it, because everything is subject 
to an interpretation. You can’t use the public relations 
approach to the way in which you structure a collective 
agreement. I note that “to improve the Employment 
Standards Act” is in the title. You would not use lan- 
guage like that when you’re drafting a collective agree- 
ment or you’d be in big trouble. 

__ The pendulum has swung to the point where language 
is now being used the way George Orwell suggested it 
would be used. In his book 1984 he talked about double- 
think and doublespeak, where the meaning of a word is 
diametrically opposite to the meaning that is trying to be 
sold to the audience. 

_ The Chair: Moving to the government — 

Mr Christopherson: Do we have any more time? 
| The Chair: Thirty seconds. 
| Mr Christopherson: Great. I’1l take it. I just wanted 
to point out that you raised an issue that I don’t think has 
come up yet anywhere that I can recall. You talk about 
the fact that as a result of the cap on the $10,000 — and 
I would suggest a few other things they’re doing too, in 
terms of offloading responsibilities on to unions, putting 
the minimum threshold in and other things, the time 
frames being reduced — they, the government, “will be 
able to publish statistics that the legislation is working. 
Total claims” — total dollar claims — “on employers 
will have been reduced.” 

I think that’s an interesting point. Speaking of 

Orwellian doublespeak, they are masters at it. I suspect 
you’re right, and wouldn’t mind your expanding on that 
‘a bit in terms of where you think they will go with that. 
Do you see it as part of a re-election plan? I think you’ re 
the first one to raise it. 
_ Mr Filo: There’s a perfect analogy with the social 
benefits act: When they came in and changed the rules on 
who qualifies for welfare, they were able to say that X 
number of people fell off the welfare rolls. It’s a shell 
game; there’s no substance to it. The people were dis- 
qualified from welfare. They were not looked after. Some 
of those people obviously turned to crime and turned to 
drugs and so on really from their frustrating position. We 
see the exact thing happening here. It’s a beautiful PR 
ploy but lacking real substantive value. 

Mr Christopherson: Excellent presentation. Thank 
you. 

Mr Baird: You’re someone after Mr Christopherson’s 
heart in pointing out one of his favourite expressions, the 
Orwellian doublespeak line. 

_ I want to thank you for your presentation. You men- 
tioned, “Individual complaints would automatically 


trigger an audit of the entire employer’s workforce.” 
That’s something that is done now, but I’ll certainly take 
that suggestion back and see if it’s done as comprehen- 
sively as possible. It certainly is done now. 

For example, there was a rather big example of that 
with the Screaming Tale Restaurant in eastern Ontario 
where we received a number of complaints. One of the 
first was, I think, from my colleague the member for 
Scarborough East. It did trigger an audit of the entire 
workforce, and their audit obviously was going on for far 
more than one individual. 
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The question I’d ask is with respect to unions taking 
on the administration function in terms of the Employ- 
ment Standards Act. We heard from a fellow yester- 
day — a number of people, actually; one yesterday, 
though, in Sault Ste Marie, Mark Klym. He was or is an 
Algoma Steel worker, and what he said was that unions 
are capable of taking care of their members in terms of 
the administration of the act. We also heard from a 
fellow, I believe from CUPE Local 87, in Thunder Bay 
on August 26. Albeit in the public sector, as I’d be the 
first to admit, he said in response to me telling him that 
our claims collection at the Ministry of Labour was 25%, 
he looked us straight in the eye and said, “A hundred per 
cent; that’s what I collect, 100%.” 

How many current Employment Standards Act cases 
would arise from, let’s say, the workforce you’re most 
acquainted with, and how many would the union take 
care of and how many would be referred directly to the 
employment standards office? 

Mr Filo: I can’t answer that to your satisfaction 
because I work in an area — I’m a professor in a com- 
munity college, and in that work environment I can’t ever 
recall having an Employment Standards Act case. I can’t 
provide you with statistics. 

However, let me go back to one of the things you said, 
that a complaint triggers an entire audit. One of the 
problems — and this may not be a problem in your area 
but in our area — is the fact that the people who are in 
the Ministry of Labour have always been virtually 
understaffed and they have not been able to perform the 
duties that one would have required of them. We see an 
attrition in their numbers even now as we speak — there 
are people losing their jobs or being transferred elsewhere 
and so on — so we see the enforcement function as 
deteriorating. 

Mr Wayne Wettlaufer (Kitchener): Thank you, Mr 
Filo, for coming, and thank you for your welcome to the 
north. It’s very interesting. You said you feel isolated up 
here. There are many of us who live near Toronto who 
wish we were a little more isolated. We get the pollution 
our way. 

Mr Filo: Have you ever been bitten by a blackfly? 

Mr Wettlaufer: Yes, I sure have. 

You state on your second page, “Improvements would 
recognize the rights of workers and would facilitate the 
settling of claims, since presumably claims without merit 
would be dismissed.” 

I come from a family where my dad was a labourer 
and I do have a great deal of sympathy for the labourer. 
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I would agree that we have to make improvements. Do 
you feel that 25% of the claims being paid is acceptable? 

Mr Filo: In view of what the labour leader from 
Thunder Bay said, that 100% of the claims he goes after 
are paid, 25% does not seem to me to be an acceptable 
amount. 

Mr Wettlaufer: Twenty-five per cent is what has been 
and what is presently being satisfied. Would you say that 
75% would be acceptable? 

Mr Filo: Let’s start with a number that I would say 
would be acceptable: 100%. When you take it from there, 
any deviation from the 100% figure should give us cause 
for concern, because obviously either somebody is 
mistaken about what’s due them or somebody is not 
fulfilling their obligation. 

Mr Wettlaufer: I would like to see 100% satisfied, 
but I would also like to see any improvement in what is 
presently being satisfied. I feel that 25% is totally un- 
acceptable. It is also immoral. That is one of the things 
this legislation is designed to enact, is some improve- 
ment. 

Also, I think the $10,000 limit and the six-month 
limitation period will go a long way to satisfying that. 
Any time you urge someone to speed up the complaint 
process, it will also assist in the settlement process 
because we then rely more on recent memory and facts 
than distant memory and what could be misleading. 

I also question why the unions seem to be so upset 
with this legislation. Would you not feel that if the 
unions can demonstrate that they are helping the workers 
more, it would assist in their recruiting drives? 

Mr Filo: Have I stopped beating my wife? Is that the 
question? 


Mr Wettlaufer: No. I didn’t use that analogy. 

Mr Filo: Look, unions help their members consider- 
ably. We don’t need any sort of construct to show to our 
members that we work for them. It happens every day. If 
you sat in my office for a couple of days, you'd see the 
breadth and scope of the help we offer our union mem- 
bers. The big problem is that many union members who 
have never had any difficulties, who have never accessed 
the union, are simply unaware of what can be done for 
them. But those who have know we work for them, and 
we’ ve never had any problem in our recruitment drives in 
the area in which I’ve worked. 

Mr Wettlaufer: That’s interesting, because Mr 
Samuelson from the Ontario Federation of Labour told 
me outside this morning that it would assist the unions in 
their recruiting drives. 

Mr Filo: It would assist them in what? 

Mr Wettlaufer: This legislation could assist them 
because of the influence that the unions could demon- 
strate they possess. 

Mr Filo: It sounds like a comment taken out of 
context to me. 

The Chair: Thank you, Mr Filo. We appreciate the 
time you took to prepare and make your presentation 
before us here today. 

Mr Filo: Thanks very much, and I wish you good luck 
in your deliberations. 

The Chair: That concludes the presentations scheduied 
for Sudbury. The committee stands recessed until 9 
o’clock in Ottawa tomorrow. 

The committee adjourned at 1627. 
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The committee met at 0903 in the Delta Hotel, Ottawa. 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
‘mployment Standards Act / Projet de loi 49, Loi visant 
améliorer la Loi sur les normes d’emploi. 

The Chair (Mr Steve Gilchrist): If I can call the 
1eeting to order on this our ninth day of hearings on Bill 
9, An Act to improve the Employment Standards Act. 
Ve’re pleased to be in Ottawa today. On behalf of the 
ommittee, I would say we look forward to all the 
resentations. We appreciate the interest these groups 
ave shown on the bill. 


OTTAWA-CARLETON BOARD OF TRADE 


The Chair: Our first group this morning is the 
\ttawa-Carleton Board of Trade. I wonder if they could 
ome forward and join us here, please. Just a reminder, 
ye have 15 minutes for you to divide as you see fit 
etween presentation time or questions and answers. 

Mr Willy Bagnell: Good morning. I’d like to remind 
‘ou all that there are Rough Rider season tickets on sale, 
nd if you’d like to buy some, I happen to have some in 
ay wallet. 

_ Mr Bernard Grandmaitre (Ottawa East): Good luck. 

Mr Bagnell: The Ottawa-Carleton Board of Trade is 

1e oldest and largest business organization in Ottawa- 
‘arleton, representing over 1,400 business people. As the 
aetropolitan Ottawa chamber of commerce, we have long 
ursued the goal of improving our community and our 
overnments. Like most businesses, we operate without 
ny government funding for our operations, thus relying 
nN our membership and our collective entrepreneurial 
kills to thrive. 
_ Bill 49 represents a quantum step forward for Ontario 
mployers and employees. With this in mind, the Ottawa- 
‘arleton Board of Trade is generally supportive of the 
>gislation. 

The cleanup of the problems relevant to duplicate 
laims in multiple forums is just one concrete example of 
ow this legislation pursues a more balanced approach. 
‘he tightening of the entitlement to recover money from 
n employer to six months from two years creates a more 
ecisive approach for the employee, while allowing a 
easonable time for the employer to wait. The approach 
ior to this was very one-sided for the employee and 
ery costly for the government and the employer, particu- 
arly in terms of defending the employer’s decision. 


There are, however, some points within the legislation 
which in our opinion require further thought and, we 
believe, some revision. 

As presently written, the bill has the potential to give 
arbitrators the same powers to investigate, demand 
documents for perusal and interview persons relevant to 
the inspection as the employment standards officers. It is 
inappropriate for the arbitrator to take on these roles. 
These tasks of arbitration should only occur after various 
steps of the grievance process. We also feel that there 
needs to be a clear delineation of an appeal process on an 
arbitration hearing enforcing the act. The proposed 
legislation leaves the door open for many interpretations 
but does not spell out clearly an appeal process for 
arbitration decisions. 

Finally, we must determine whether Bill 75 or the 
respective collective agreement will prevail in terms of 
specific time lines. Almost every collective agreement in 
Ontario dictates specific time lines for grievances to be 
filed and processed. In some cases, these will differ 
substantially from the proposed legislation. The board of 
trade believes that the time lines within the collective 
agreement should prevail. This will provide consistency 
for all parties, including the government of Ontario. 

The board of trade is very happy to see the progress of 
the government in re-establishing a more balanced 
approach to employment standards in our province and 
hopefully this will create the economic climate we wish 
to see in Ontario. Thank you very much. 

The Chair: Thank you. That allows us about three and 
a half minutes per caucus for questioning. We’ll com- 
mence as always with the official opposition, Mr Hoy. 

Mr Pat Hoy (Essex-Kent): Good morning. We’re 
pleased to be here in Ottawa this morning to hear your 
concerns and the concerns of everyone who will be here 
today. 

Your comments around the arbitration are well noted. 
Both business and labour have requested more definition 
of what the government is proposing as far as the arbitra- 
tor’s role is concerned, his powers of investigation and so 
on, so we do note that. 

As you probably know, the minister is thinking of a 
further review of labour legislation, and quite frankly we 
believe this should have been done all at once rather than 
having us hearing from persons like yourself now and 
then going through another review as it pertains to labour 
legislation some time this fall. We really believe it would 
have been better to package all the amendments that the 
minister was considering and we would have had a better 
grasp of what the government was intending to do. But 
your concern about the role of arbitrators is well noted. 
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The other point that you make is the six-month 
recovery for employees and the reduction from two years. 
You state that it’s one-sided for the employee. We’ ve had 
a number of people state that they find it an uncomfort- 
able position to open up a claim while in the employ of 
their current employer. Ninety per cent of the people 
open their claims after they’ve left their jobs because 
they’re uncomfortable to do it while they’re there. 
They’ re fearful of reprisals. I just wonder if you have any 
comment in that regard. 

Mr Bagnell: No, and having worked for both small 
and large businesses in my time, a company that has 500 
employees spread all across this province in the publish- 
ing industry to the chain of local video stores that I once 
was a partner in, and in the larger company having had 
complaints levied against us by employees who were 
presently in our employ, I have not found that to be an 
issue. I think a lot depends on the corporate culture that 
has existed, and if you deal in a fair and honest fashion, 
which I found that most of my colleagues in business do, 
then it shouldn’t be an issue. 

Mr Hoy: We recognize that most employers and their 
relationship with their employees are very good. How- 
ever, we’re concerned about those very few, and I 
emphasize the very few, who come into conflict with 
their employees. But we appreciate your comments. 
0910 

Mr David Christopherson (Hamilton Centre): Thank 
you for your presentation. I wanted to ask if, in your 
opinion, you believe that any of the minimum standards 
that are now established under the Employment Standards 
Act are being diminished or reduced or watered down in 
any way in terms of the protection they provide to 
workers. 

Mr Bagnell: Could you be a little more specific on 
what standards you’re referring to? This is a very large 
piece of legislation. 

Mr Christopherson: Actually it’s not. It’s a relatively 
small piece of legislation. 

The Chair: Oh. 

Mr John R. Baird (Nepean): Oh? 

Mr Christopherson: In terms of the words and the 
length of the bill. We’re going to play games, eh? 

Mr Bagnell: No, no. I just — 

Mr Christopherson: No, I didn’t mean you. I meant 
them. Don’t worry about it. 

I’m referring to the fact that the minister has stated 
that the amendments contained in Bill 49 do not reduce 
any of the standards of protection that are provided in the 
current Employment Standards Act. I wondered if you 
agreed with that. 

Mr Bagnell: To be quite honest with you, Mr 
Christopherson, it is not something that the Ottawa- 
Carleton Board of Trade has focused on. We are very 
pleased with the general thrust of the act. We think it 
brings more balance to the province. I can tell you in all 
honesty that with the surveys we have done of our 1,400 
members, which do include some representatives of 
public institutions which are very unionized, they were 
strongly in support of a more balanced approach to 
employment standards. We haven’t had any feedback 
about standards reduction. 


Mr Christopherson: I guess that’s why I’m raising the 
question, because there are two perspectives of course. 

Mr Bagnell: Absolutely. 

Mr Christopherson: The people who represent the 
workers will come in and offer one perspective; those 
who represent business will offer another. 

Mr Bagnell: I would just caution you when you use 
the term “people who represent the workers.” Remember 
that 80% of the workers in the province of Ontario are 
non-unionized and remember that there has to be some- 
one to speak for them. 

Mr Christopherson: That’s the whole point of this, 
sir. The Employment Standards Act is the only piece of 
legislation that speaks for them, because you will 
acknowledge there are some bad bosses and the whole 
idea of this legislation is to provide a minimum level of 
standards and protection for workers, particularly the 
most vulnerable, who are those who don’t have a collec- 
tive agreement, who are just barely paid above minimum 
wage, with few or no benefits. We are contending that 
this bill, as much as you may claim that it rebalances in 
some way — the fact of the matter is that after Bill 49 
becomes law, there will be fewer nghts and protections 
and enforcement ability of those rights in the Employ- 
ment Standards Act than now exist. 

Mr Bagnell: I think we must also remember in 4 
democratic society, specifically in the province ol 
Ontario, that legislation, on balance, for the last 40 years 
has been crafted to serve the needs of the vast majority 
of citizens of the province. I appreciate your position as 
a representative of the former government, but I can also 
appreciate the fact that the vast majority of Ontarians 
work for the private sector. There are claims, and that’s 
why we have governments to adjudicate them, but on 
balance the philosophy of most boards of trade anc 
chambers of commerce in our province has been to let 
the free market reign, have government create a broac 
infrastructure program, broad policies, and then get the 
hell out of the way so we can do business, create morc 
jobs, more economic wealth and improve our province's 
communities. 

Mr Baird: Thank you very much, Mr Bagnell, foi 
your presentation this morning. 

Mr Bagnell: That’s Wally Bagnell, Mr Baird. 

Mr Baird: Thank you. I want to get your thoughts or 
this. What do you think would be a disincentive for thos 
who would accept Mr Hoy’s notion that the vast majority 
of businesses accept their responsibilities under the act 
What we’re dealing with are a very problematic few tha 
we want to hone in our attention to. Do you think that i1 
the system right now with the Employment Standard: 
Act —a system where once an employee makes ‘ 
complaint, once that complaint is investigated, once th 
order to pay is issued, only 25 cents on the dollar is art 
being paid. So you have a 75% chance of disregardin 
the law and not paying. Is that an incentive or a disincen 
tive for those in immoral businesses to flout the law an« 
flout workers’ rights? 

Mr Bagnell: I’1l preface my response with this: I thinl 
the vast majority of businesses obey the law, and whet 
you get an order from the government you obey it. I hav’ 
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ome personal experience in this matter. When a local 
ompany — and my wife lodged a complaint about it — 
efused to pay, I had to go and have a little conversation 
vith the owner and a talk about ethics and morals of 
yusiness. 

The fact is that perhaps the government of Ontario 
hould look at those situations and be more stringent and 
erhaps privatize the collection process so that there 
ould be more of those claims fully recovered and paid 
o the employees. 

Mr Baird: And you think for those employers who 

lon’t accept their responsibilities under the act, would 
hey more likely or less likely to pay if they saw that 
reople were being forced to pay certainly a much better 
ate than 25%? 
Mr Bagnell: Absolutely. No question about it. By 
xample, if the business community, through their 
ganizations, mostly chambers of commerce in the 
ovince, get the word out that the government is not 
ooling around and they’re going to insist that these bills 
’e paid, then they will be more than likely to comply in 
| far greater percentage than they are presently, which 
ibviously is good for our communities and good for our 
rovince. 

The Chair: Thank you, Mr Bagnell. I appreciate you 
aking the time to come before us here this morning. 


_ UNITED BROTHERHOOD OF CARPENTERS 
AND JOINERS OF AMERICA, LOCAL 93 


_ The Chair: That now leads us to our second presenta- 
ion, the United Brotherhood of Carpenters, Local 93. 
jood morning. Welcome to the committee. 

_ Mr Sean McKenny: Good morning. My name is Sean 
AicKenny. I’m the director of training and programs for 
ae United Brotherhood of Carpenters and Joiners, Local 
3 here in Ottawa. Our organization has been in Ottawa 
ince December 1904. I’d like to thank the committee for 
ae opportunity to appear this morning. 

_ I’ve pored over a number of documents related to the 
ssue and the reason that all of you are on tour of the 
rovince, that issue being the Employment Standards Act, 
n act that was to be, and perhaps still is, designed to 
rovide a bare minimum to those individuals who, for 
ne reason or another, are faced with accepting those 
tandards. Women, men, teenagers, seniors, all working 
1 settings with those minimum employment standards, 
qat’s all they have. And for some, those legally required 
1nimum standards are not even applied. 

_ At a time in our society when there is such a high 
>vel of uncertainty surrounding the future as it pertains 
) Our very existence, the steps that are taken by those 
ith decision-making powers become paramount to 
stablishing a society, whether that be at an international, 
ational, provincial or local level, that will truly be 
Tosperous. 

_ I’m not going to make reference to other countries and 
atistics that have been compiled as it relates to employ- 
lent standards. Others appearing before you have done 
iat. I’m not going to make reference to past history and 
oint out injustices as they pertain to employment and 
nestablished standards that created havoc in our com- 


munity at that time. Others before you have and will do 
that. I’m not going to make reference to papers, to 
articles, books or what have you that were written or 
compiled by schooled individuals whose knowledge on 
these issues is respected by all. Others have and will be 
doing that. But what I will do is make reference to real 
life and real goings-on. 

Some of you may wonder why the United Brotherhood 
of Carpenters, a building trades union, is even involved 
with this process. After all, for all intents and purposes, 
the Employment Standards Act does not, to any substan- 
tial degree, have any direct impact on us. However, our 
general president noted, in a speech given at our last 
general convention, that the United Brotherhood of 
Carpenters and Joiners would not solely speak for its 
members, but that the United Brotherhood of Carpenters 
and Joiners, when speaking, would also be the voice of 
those women and men in our trade who are not members, 
who are not organized. They do not have the benefit of 
an agreed-upon collective agreement, but rely solely on 
employment standards. 

As a carpenter myself, one who went through an 
apprenticeship program and one who, at certain times in 
the past, had to work in an unorganized environment and 
rely on the Employment Standards Act, I’ve seen first 
hand the weakness of the act. To report for work at 7:00 
am and be told that material for the project was on its 
way and be told that you had to stick around and help 
unload the material from the truck — even though there 
was no immediate work, you had to stick around. The 
truck arrives at 2 in the afternoon and your boss explains, 
when you go in to inquire about the missing six and half 
hours on your pay, that he’s not about to pay you for 
hanging around doing nothing, you complain to who? 
Apply what legal recourse to the issue? Complain to 
anyone and you can be assured that you will not be 
employed by that company. Anyone here who thinks 
these situations do not occur is naive at best. Anyone 
here who thinks the Employment Standards Act protects 
individuals in situations like this is naive and then some. 
0920 

I noticed on the provincial legislative page on the 
Internet that Bill 49 was referred to as the Employment 
Standards Improvement Act, 1996. I’ve got to say, excuse 
me? What does it improve upon? In all fairness, perhaps 
one of the very few improvements is the section of the 
bill pertaining to seniority and service during pregnancy 
and parental leave. The section on vacation and entitle- 
ment to vacation pay we also believe is somewhat of an 
improvement. However, the bill for the most part will do 
nothing to improve upon already existing standards. That 
the Employment Standards Act needs to be improved 
upon is a given. Bill 49 just don’t cut it. 

Some of the business community that you’ ve heard and 
will hear will try to have you believe that they don’t 
necessarily agree with the bill either. Oh, they love the 
terms “power” and “control,” but they’ll argue that it 
doesn’t go far enough with respect to privatization and 
that more power or control be put in the hands of indus- 
try. But industry in our unorganized sector is the business 
community. They know full well that the unorganized are 
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just that: unorganized; no voice; no complete and concise 
understanding of their rights under any employment 
legislation. This bill is just what business was hoping for; 
just what labour expected. 

I look at you all as committee members, and can’t help 
but realize that in all probability these hearings on Bill 49 
are no more than smoke and mirrors and that the govern- 
ment is only trying to appease us, in that what will be, 
will be; also the realization that the minister is caught in 
a bit of a quandary with respect to the bill. Her recent 
backing off on some of those areas that would have had 
a major negative impact on the unionized is puzzling. 

I’ve been around the block more than once. Labour’s 
position and feelings towards this government are certain- 
ly no secret. I think labour realized the government’s 
feelings towards them. I would put to the committee this: 
I listened to someone give a speech in Vancouver a 
couple of weeks back. Actually, he’s someone that 
everybody in this room knows. Some like him; some 
don’t. Regardless, he said: “Before you judge, before you 
make decisions that may have an impact, whether that be 
a small impact or a larger one, try putting on the shoes of 
those whom that impact will affect. Wear them for a 
while. Try to get a feel. Then, and only then, make your 
decision.” 

So I ask each of you, take away your job, take away 
your education, take away your material possessions — 
God forbid that any of that happen — and wear the shoes 
of those who rely on the Employment Standards Act and 
who now may face changes vis-a-vis Bill 49. Envision 
your children in the same situation. Then and only then 
make your recommendations from these hearings. 

At the onset of my presentation, my speech, what have 
you, I noted the power and decision of decision-makers; 
the importance of those decisions because they affect 
everyone: ourselves, our children, our children’s children. 
The realization that a collective approach to any decision- 
making process is a must in having the correct decisions 
being made. That the business community, the labour 
community and governments work together towards 
establishing common goals for the good of the people is 
a must. That the business community continue to look 
after its own interests, with little or no regard for labour, 
has to become a thing of the past. That labour make 
attempts to understand certain positions of business must 
become a thing of the future, that governments realize the 
tremendous contribution that can be brought on by these 
initiatives must become a thing of the present. 

I respectfully would request that this standing commit- 
tee bring back to the minister as one of its recommenda- 
tions the possibility of a subcommittee being struck 
comprising representatives from business, labour and 
government to deal with the Employment Standards Act 
changes that are to be made. That’s all I have to say. I 
want to thank the committee and I have to apologize. I 
got a phone call yesterday from, I believe his name was 
Victor, asking me to switch the times from 3:15 today to 
9:15. I did that. I have to go and I can’t stick around for 
questions. I’d love to be able to entertain them, but I 
have to go, and I thank you all for allowing us here to 
make a presentation. 

The Chair: Thank you very much, Mr McKenny. 


NEPEAN CHAMBER OF COMMERCE 


The Chair: That then leads us to our third presentation 
today, the Nepean Chamber of Commerce. Good morning 
and welcome to the committee. 

Mr Robert Wilson: Thank you for the opportunity to 
appear. My name is Bob Wilson and I represent the 
Nepean Chamber of Commerce as its chair, and with me 
is Buck Arnold, our president and CEO. 

We represent the interests of over 400 businesses. We 
are the second most senior business organization in the 
region and we have representation of over 12,000 people. 
You have the brief that we have given to the clerk of the 
committee and I’m going to only highlight some of the 
points. It’s sort of divided into two areas. It deals with 
our current concerns, as in Bill 49 that is there. Then 
there is a section on consideration for real reform in the 
act in phase 2, which I understand is yet to come and 
hopefully will. 

We applaud the efforts of the government to streamline 
everything in this area. The less government there is in 
business, the much better things go. In the sections that 
deal with the claims, procedures and appeals under the 
act, the proposed changes make sense. The increase in 
time to file appeals permits meaningful negotiation to 
take place. It’s just a commonsense change we think. 

Minimum and maximum claims: The limits on an order 
for an employment standards officer is good. Currently, 
we don’t see that there is any limit. The settlement 
procedures provided for prior to investigation may 
streamline procedures, but we believe however, and it’s 
been said prior to our presentation, that similar restraint 
should be placed on arbitrators. They should not be 
permitted to determine all employment standards issues. 
That’s the feeling of our business people. 

Prohibition of parallel proceedings in court and under 
the act: Currently, a non-unionized employee can do both 
or either, but no employer should be subject to double 
jeopardy. Unions and their members still have the 
protection of their collective agreement to do other 
things, but we support this change. 

We support the process of privatizing the collections. 
It’s similar to a court action, the same sort of things. 

The use of the grievance procedure to incorporate the 
act as part of the collective agreement for unionized 
employees: It’s sensible. But a caution, and again it was 
said by someone previous to this: Collective agreements 
contain time lines so they’re going to have to be melded; 
there’s no question. 

Pregnancy and parental leave: We’re going to deal 
with that under our considerations for real reform, 
because ultimately the purpose of any reform is not to 
make Ontario an employer’s paradise or an employee’s 
hell, but to balance the rights of employees and 
employers. We’re not putting these recommendations to 
set out definitive answers, but just to raise some concerms 
that we still have for some substantive changes to the act. 

Anecdotal evidence, and we don’t have any factual 
evidence, suggests that many employers minimize the 
number of employees by contracting out work, and it’s 
not because of wages often; it’s because of the number o! 
rights they have to do under this. The following provision 
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in particular are relevant to what we should say: preg- 
nancy and parental leave. I want to emphasize that we 
support the concept; there’s no question of that. But the 
Nepean Chamber of Commerce also believes that for a 
small business the provision for up to 35 weeks puts a 
small business employer west of the rock and east of the 
hard place; there’s just no question. We don’t know what 
the answer is, but currently the person doesn’t have to 
say anything about whether they’re coming back. That 
lets a small business not replace with a full-time person, 
because the other person has a right to get back. Combine 
that with the rights that that person, if they have — you 
know, the entitlement time under the Employment 
Insurance Act. A woman can currently get up to 25 
weeks of pay that way. We’re not saying that’s wrong, 
put something has to be done to ameliorate it. We 
recognize the political minefield it is, no question. 

0930 

_ In termination of employment, the sliding scale that is 
given is in most circumstances substantially higher when 
governed by the courts than prescribed by the act, so we 
say there’s so much uncertainty there that the act must be 
amended to improve the minimum level of benefits and 
exclude the jurisdiction of the court towards a higher 
level of benefits, except if it’s covered under a collective 
agreement. 

' In severance pay, you all know the current provisions 
on that one. But there’s little justification for penalizing 
large business employers when they are forced by 
2conomic circumstances to downsize. Indeed, provisions 
such as this adversely impact a decision by employers to 
increase their workforce on upswings in the economy, 
because they cannot reduce their workforce on down- 
swings. There’s a lot of manifestations. We say there that 
the government in the second phase of revisions to the 
act should examine the provisions of this act to amelior- 
ate the impact of severance pay amounts. We’re not 
saying do away with severance pay. There has to be a 
oalance somewhere. 

_ We thank the committee for the opportunity to present 
our views. 

_ The Chair: Thank you very much. That leaves us two 
and a half minutes per caucus; this time we’ll commence 
with the third party. 

| Mr Christopherson: A rather startling presentation. I 
don’t think we’ ve had quite as hard-line a position as this 
in terms of employer demands in any community we’ve 
deen in across Ontario. I’m really quite thrown. I had a 
few other things I was going to talk to you about, but as 
{ listened to some of your improvements you wanted to 
make, you really left me reeling. 

You say, for instance, when you talk about severance 
day, that there’s an obligation imposed on an employer 
who has 50 or more employees and characterize that as 
“penalizing” them. It was always my understanding that 
che right was there for those employees and it was only 
an exemption for those of 50 or less because it possibly 
could be too onerous. Whether we agree or not, that 
would be the argument. You’re flipping that over and 
suggesting that somehow the larger employers are being 
oenalized and that we ought to race to the bottom in 
-erms of that standard. 


Mr Wilson: I’d like to make a couple of points. I 
don’t think these are demands; they were suggestions and 
considerations to look at. We’ve never said to do away 
with the severance pay. The second point I’d like to 
make, Mr Christopherson, is that we’re not saying do 
away with severance pay, but in fact it is a disincentive 
for workforce adjustments that have to take place. If 
people are going to have to give out this money — and 
we’re not saying there shouldn’t be some form of sever- 
ance pay; that’s not what we’re saying — there has to be 
a balance such that they’re going to increase their 
workforce again. If we’re going to create jobs in this 
province, if we’re going to increase the total employment 
pool, we can’t negatively impact on business in any way. 

Do there have to be minimum standards? Of course 
there do. Does there have to be severance pay? Of course 
there does. But maybe there’s a way it can be balanced. 
We don’t have the answer, but if you want to create more 
full-time jobs instead of the contracting out all the time, 
then you’re going to have to make it easier for business 
to do things. 

Mr Christopherson: I’m sorry, did you say that the 
severance — you really are throwing me. This is an 
incredible presentation, it truly is. 

Mr Wilson: Thank you. 

Mr Christopherson: I’1] be reflecting on the Hansard 
on this carefully. Did you actually say that the severance 
language that exists now is a disincentive to make 
adjustments? What does that mean exactly, “a disincen- 
tive to make adjustments”? They might not be so quick 
to lay people off? 

Mr Wilson: No. I’m saying that if they have to pay 
the severance pay — and we’ve all been through the 
economic downturn in this province; it’s been brought to 
us by other governments. The point is, if you have to pay 
this off, they’re not going hire these people back again. 
We’re not saying they shouldn’t pay them severance pay, 
but if I’m an employer of over 50 and I have to pay up 
to 26 weeks severance pay to 15 of my employees, then 
perhaps I’m not going to hire them back again. I’m going 
to contract work out if I can. I would like to be able to 
hire them back again, but if I have to pay out all that 
money in terms of that and in terms of economic down- 
times, it’s not easy. 

Mr Christopherson: I’ m just asking you at some point 
to give some thought to what it’s like at the other end of 
that whole process, really give that some thought about 
what happens to those individuals and their lives — not 
just a benefit, as you’re seeing it, from those who already 
will still have a job after that layoff takes place. 

Mr Baird: Thank you, Mr Arnold and Mr Wilson, for 
your presentation today. You’re probably the only chair 
of a chamber of commerce in the province of Ontario 
who has done exactly what Mr Christopherson has 
suggested. I believe you were a former trade union 
president, which is before I first met you. 

I wanted to get your thoughts. You’ve mentioned an 
issue that came up yesterday in Sudbury: the frequent 
lack of clarity in the Employment Standards Act, and 
sometimes outdated provisions, superfluous provisions, 
hard-to-understand provisions, leading to companies 
simply trying to contract out services. We saw a study 
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released last week in Toronto that said one of five 
workers is a home-based worker, with a growing number 
of consultants in communities across the province. People 
are opting out with their feet and simply aren’t hiring 
anyone; rather, they’re contracting out the services they 
require in order to get around huge payroll taxes and 
huge regulations. 

We talked to one businessperson in Hamilton who was 
from, I believe, the Niagara Peninsula, who said, “I don’t 
care so much what you do to regulate me, but for God’s 
sake, just tell me what you want me to do and [’lll do it.” 
Now, I suspect he does care how he’s regulated, but he 
expressed a terrific amount of concern. 

Can you tell me what sort of effect you think these 
regulations have had on people making the decision not 
to expand or hire that extra job, but rather simply to 
contract out? 

Mr Wilson: Anecdotal? I have no hard facts. I con- 
tract out rather than hire, personally. I am a very small 
business, but I contract out rather than hire. I would love 
to expand, but the regulations will regulate you to death 
at this point in time, so I’ll contract out. I know of other 
people who are contracting out, simply on their say-so; I 
don’t have any hard evidence I can give you. They’re 
contracting out because they won’t commit to hiring. I 
think part of it is due to the economic times, but I think 
part of it is due also to regulations that govern these 
people. 

Mr Baird: How much of a problem have you experi- 
enced in your members, either of you, with interpretation 
of the regulations? This act was originally written in 1974 
and there hasn’t been a comprehensive review. Our 
previous speaker suggested it would be a good idea to 
bring business, government and labour together, which is 
something we’ ve obviously started for our comprehensive 
phase 2 review. What are your thoughts on that? 

Mr Buck Arnold: As a general comment, I would say 
that over the years comments have not centred on a 
specific act. The general feeling out in the business 
community is very definitely that we are overgoverned, 
overlegislated, and whatever can be done to remove 
obstacles to doing business should be done. It’s a broader 
picture than this act or any other specific act. 

Mr Grandmaitre: Let’s address the pregnancy and the 
parental leave. You say it’s detrimental to small business 
people, that the 35 weeks without pay does affect a small 
businessman, and you gave us a good example. You say 
you support the concept but that real reform is necessary. 
Now, I’m giving you a contract: You’re going to rewrite 
that section. How will it read? 

Mr Wilson: I said I don’t have the answer to that. We 
are faced with a real conundrum. I firmly believe — I 
fought too long to establish pregnancy and parental leave 
rights in contracts, but at the same time, now that I’m in 
a small business, if I hire someone — I don’t know what 
the answer is. Maybe there’s a question of some kind of 
self-funded leave, this sort of thing. I did negotiate one 
of the first self-funded leave plans in the province for 
teachers. Maybe there is an answer, that business can 
contribute. Maybe it can be combined with some kind of 
RRSP provision, and you’d have to work with the feds on 


this, for income tax rebates, this sort of thing, or con- 
siderations. 


It’s the same thing with severance pay. I think there’s 
a question of funding some kinds of economic downturns, 
both on the point of a company and an employee. 

It’s not an easy question, but if you want young people 
to have jobs and especially young women to be able to 
get ahead, which I think is very important, then you have 
to make it somehow easier for an employer to replace 
this person. Currently, that person doesn’t have to give 
any notice of whether she or he is coming back —a 
male is only entitled to up to 10 weeks of it. 

But there has to be a solution looked at, and perhaps 
there are wiser heads than mine around. But it’s there. 
I’ve talked to small business people, and they find it a 
very difficult piece of the act to work around. 

0940 

Mr Grandmaitre: You mentioned that the federal 
government plays a major role when they establish this 
kind of provision. Do you think the federal government 
would be willing and ready to negotiate that type of 
clause with other provinces at the present time? 

Mr Wilson: I wouldn’t dare speak on behalf of the 
federal government and its attitude to the provinces 
today. I think it is a situation that you people, the govern- 
ment of Ontario, are going to have to pursue with the 
federal government. If they won’t negotiate it, then bring 
some kind of pressure to bear on them; throw the ball 
back to those people. 

Mr Grandmaitre: Have you pressured the federal 
government on this issue? 

Mr Wilson: [| have not, no. 

The Chair: Thank you, gentlemen, for taking the time 
to appear before us today. We appreciate it. 


RENFREW COUNTY LEGAL CLINIC 


The Chair: That leads us to the Renfrew County Legal 
Clinic. Good morning, and welcome to the committee. 
We have 15 minutes for you to divide as you see fil 
between either presentation time or question-and-answet 
period. 

Mr Richard Owen: Thank you. My name is Richarc 
Owen. I am here on behalf of the Renfrew County Legal 
Clinic. We are a legal-aid-plan-funded clinic, privately 
incorporated, as all the legal clinics are, and we provide 
services in what is commonly called “poverty law.’ 
Primarily, we help people with social assistance appeals 
workers’ compensation, Canada pension plan, unemploy: 
ment insurance, as well as landlord and tenant. We finc 
ourselves expanding our services to some extent to try {c 
fill the gap which has been created by the lack of lega 
aid certificates. 

In the process, we of course have many clients who art 
either unemployed or having various difficulties and we 
see a large number of people who are marginally employ 
able, either because of disability or because of thet 
income or because of the lack of opportunities in_ th 
county. 

I am here not to speak about unionized employees 4 
all. There are plenty of people here who will come to tall 
to you about those concerns. I am trying to address ow 
reaction to the amendments which relate to the un 
unionized employee. The Employment Standards Act i 
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he sole line of defence for the non-unionized employee 
and it is that they depend on. 

There are certainly many minor amendments which are 
mprovements, as the act calls itself, and which can be 
characterized as housekeeping, but there are other 
srovisions which, in our view, certainly can have a very 
1egative effect on non-unionized employees. 

It’s important to think about enforcing employment 
standards in the real world. As the member mentioned, 
t’s been found that 90%, I believe was the figure, of 
complaints are brought by employees after they have left 
heir employment. This means there’s a period of time in 
which the abuse, if there is one, continues. The primary 
concern here is with the limitations which are being 
snacted in this act. You cannot, in the economic situation 
which exists at this point, provincially and perhaps 
slobally, take chances with your employment, even if it’s 
substandard. We see this over and over again. People do 
10t raise their complaint while they are working. 

This has to be the basic thing we look at before we 
ook at the act; this is the context in which the enforce- 
nent of the act or the laying of complaints has to be 
ooked at. 
| It’s all very well to say there are provisions that you 
nustn’t fire someone for laying a complaint, but we all 
<now that the process is lengthy, often ineffective, and it 
joesn’t result in reinstatement. There are areas in 
Renfrew county where there’s basically one employer in 
aregion. You don’t have a choice. You can either take a 
ob there, keep it or move, and I’m not sure where you 
would go right now. 

_ The idea of a minimum and a maximum basically is 
woviding a gift to an abusive employer. If you have a 
naximum of $10,000 you can collect through employ- 
nent standards and you have a $40,000 claim — and we 
jave to assume this is a valid claim because that’s the 
yoint — then there’s a $30,000 gift to the employer. If 
ou have a six-month limitation period and the abuse has 
‘ontinued over two years, you have an 18-month gift to 
he employer. If you have a minimum, you can have an 
smployer who basically nickels and dimes his employees 
ind may never be touched. These provisions end up 
dyeing unfair to the employees, for whom these amounts 
of money are very important, and they benefit or encour- 
ige the employer who has decided to be abusive. 

_ The choice between the employment standards branch 
ind civil suit: I think it’s unfair that you have two weeks 
‘0 make a choice, if you’ve brought a complaint to the 
*mployment standards branch, to change your mind, and 
you have no time at all if you’ve decided to sue. But I 
jon’t think this is a central issue. For a great many 
‘mployees in the situation they are in, which is usually 
vithout very much money, they’re not really in a situ- 
ition to bring a civil suit in any case. Legal aid is not 
wailable for civil suits; there simply are no certificates 
wailable under the legal aid plan to bring a civil suit. So 
he person who is poor is somehow going to have to 
inance a lawsuit. 

In Ontario, lawyers are prohibited from taking lawsuits 
m a contingency basis. They are not allowed to say: 
“We’ll get to the end. I’ll take 15% or 20% if we win 
ind I’ll take nothing if we lose.” That’s not allowed. The 


reality is that even if it were allowed, lawyers always 
have to take into consideration whether they’re going to 
go broke on the case or not. 

So the lawsuit is not a practical means of enforcement 
for most employees, who often, when they’ ve left the job, 
have left it out of desperation and may well be unem- 
ployed at the time they’re making their complaint. This 
adds to the unfairness of a $10,000 limit, because the 
option, really, of going to court is rarely there. 

The other aspect of the whole situation as it exists 
presently and as I believe is reinforced by the amend- 
ments is that the system is geared towards settlement. 
Settlement means compromise of a claim which presum- 
ably is a valid one. Now, you can say that at the employ- 
ment standards complaint level, when you go to the 
employment standards officer, there may be a settlement 
because there is really an issue of liability: Is the 
employer really liable? Once you get to the collections 
stage, it’s already been determined that the employer has 
abused the standard and owes money to the employee, yet 
we see a Structure which encourages more settlement 
rather than less, more compromise rather than less. The 
plan is to give the collection process to a collector who 
is specifically authorized to settle, with consent, but to try 
to put together a collection settlement, and he’s entitled 
right now to settle up to 75%; in other words, 25% less 
than the full amount. 

It’s important to note that the provision says that that 
amount, the 75%, for which you don’t need the director’s 
approval, can be changed by regulation. That means that 
some time down the line the government can change that 
provision from 75% to, say, 50% or 25% without any 
public hearings, without any fanfare. Basically, you’ve 
put the whole thing in the hands of the collector to make 
the deal and to put a certain amount of practical pressure, 
if none other, on the employee to settle for less than his 
full claim. 

Add to that the provision that if the collector collects 
less than the full claim, there’s an apportionment. In 
effect, that means the collector’s fee is going to be paid, 
at least in part, out of the amount being collected for the 
employee, so the employee gets even less. If we look at 
the alternative of going to court, the only practical thing 
you do when you go to court is settle before you go to 
trial. Going to trial is too expensive for most of us, so the 
answer is to settle, settle for less than the full amount, 
whether your claim is valid or not. 

0950 

If you have a pattern which encourages settling for 
less, you have a system that rewards the abusive 
employer. He says: “I’m not going to have to pay as 
much and I’m not going to have to pay for quite some 
time, and of course a great number of people are just not 
going to be able to get there. So I’m rewarded, in effect, 
for my abusive behaviour.” 

Add to that the current situation. You have provision 
in the act for prosecution and conviction for breach of 
standards, but this provision’s not used. My information 
is that for the first instance of breach of the standards, as 
opposed to breach of an order, those charges are not 
being laid except in situations of the more-than-50- 
employees layoff, those kinds of large situations, and then 
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the charges are dropped as part of a comprehensive 
settlement. So again there are no sanctions for breaching 
employment standards. In effect, there’s a provision in 
the act but the enforcement isn’t there. I can assume that 
this is because employment standards officers don’t have 
the time or don’t have the resources to carry through on 
these things. 

So you have these two problems. First of all, practi- 
cally, an employee will not make his complaint before he 
goes away from the job. Second, you have a system 
which puts off and reduces the amount which an 
employer has to pay. 

I should note — just as a footnote, really, because it’s 
a minor point, but it is to me a problem with the act — 
that there are provisions in the act as it’s amended that if 
there is an order made by an employment standards 
officer and it turns out that there is fraud or lack of 
consent, there is a review process, there is an appeal 
process. While the act says that a collector’s settlement 
is not binding if it is arrived at by fraud or lack of 
consent, there is no provision in the act, no remedy in the 
act, for an appeal process or a way of having that cor- 
rected. In that situation, if you are an employee and you 
enter into a settlement with an employer through a 
collector, except you didn’t or there was fraud or there 
was lack of consent, you’re going to have to go to court 
to sue, because there’s no provision in the act, there’s no 
parallel provision. That may have been an oversight but 
it’s something that should be looked at. Subsection 
65.1(2) is the remedy for the employee if there’s an 
employment standards officer’s order, and the review is 
in 67(2.1). In section 3 it states that the collector’s 
agreement is binding unless there’s fraud or lack of 
consent, but there’s no carryover to deal with the problem 
of remedying the failure of the collector’s consent. 

While I understand that the provision allowing unions 
to negotiate out employment standards if there’s suppos- 
edly a better overall deal has been dropped for now, I 
think it should be remembered that employment standards 
in general — there may be some debate over some minor 
points — are not really an undue burden on employers. 
They’re a basic minimum which differentiates us, I think, 
from Third World countries and that we need to preserve. 
The way we preserve them will be by enforcing them. 

The Harris government has made provision to improve 
enforcement of family law support orders. They’re going 
after deadbeat dads. But they don’t, it seems, have the 
same commitment towards deadbeat employers. 

It is, it seems to me, a fundamental role of govern- 
ment that where there is a very important relationship in 
a society, whether it be husband-wife-child or whether it 
be employer-employee, if there’s inequality of bargaining 
power it’s important for the government to provide that 
basic even playing field, to try to even equality. It’s also 
important to remember that there are many, many 
employers, as has been pointed out here this morning, 
who do fulfil employment standards and who, I am sure, 
want to have good relations with their employees, want 
to work with their employees in a kind of partnership, as 
opposed to ruling through fear. If you don’t maintain 
standards that are supposed to be there, you’re rewarding 
the deadbeat employers and you’re punishing the ones 


who are perhaps spending a little more to do the job 
properly and to try to be fair. Thank you. 

The Chair: Thank you very much. I didn’t want to cut 
you off, but we’ve actually gone a few seconds over our 
15 minutes. 

Mr Owen: Oh, I’m sorry. 

The Chair: No, that’s fine. We appreciate your 
presentation and the time you took to prepare it. Thank 
you very much. 


PUBLIC SERVICE ALLIANCE OF CANADA 


The Chair: The next group up will be the Public 
Service Alliance of Canada. Good morning, and welcome 
to the committee. 

Mr Peter Cormier: Good morning. My name is Peter 
Cormier. I’m the national director for the national capital 
region. With me is Mike MacDonald, the assistant to the 
president of our union. 

On behalf of the 60,000 members of the Public Service 
Alliance of Canada who live and work in Ontario, I 
should like to thank the committee for inviting my 
participation in your review of Bill 49, An Act to 
improve the Employment Standards Act. 

When tabling the legislation and elsewhere, the Labour 
minister has claimed that the Bill 49 amendments to the 
Employment Standards Act are essentially housekeeping. 
We beg to differ. In our opinion the amendments are 
substantial, because in a great many cases they will 
reduce the entitlement of workers or the ability of 
individual workers to collect the amounts that are owing. 

At the outset, I should like to say that while the 
majority of our members who live in work in Ontario are 
covered by the federal public service terms and condi- 
tions of employment regulations, we are deeply con- 
cerned about the direction the current Ontario government 
is taking. 

First, the proposed Bill 49 amendments will directly 
affect our members who are certified in Ontario. Second, 
the federal government’s recently proposed alternative 
service delivery program will inevitably result in a 
transfer of many federal workers from coverage under the 
public service terms and conditions of employment to the 
Ontario Employment Standards Act. Third, changes al 
one level of government tend to influence the future 
direction of legislation changes at another level. 

Before canvassing the specific amendments to the 
Employment Standards Act that have been proposed by 
the government, I should like to say a few words about 
the importance of employment standards to the economy. 
It needs to be underscored at the outset that employment 
standards legislation in Ontario and elsewhere was 
introduced to ensure that all workers receive basic 
benefits related to overtime, vacation, severance and 
public holidays, and that hours of work are regulated. Il 
is not just individual workers who benefit from employ- 
ment standards legislation; society benefits because the 
minimum standards mandated by law reduce poverty ané 
exploitation, and because minimum standards impose an 
obligation on all employers. As a result, while companies 
can and do provide greater benefits than those that are 
mandated under employment standards legislation, 1! 
should be impossible for a company to reduce its labou! 
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costs below the floor level. In our opinion, this minimum 
standards system helps to ensure an effective use of 
labour to the benefit of individual workers, companies 
and society. 

It needs to be underscored as well that the existing 
employment standards in Ontario and in most other 
jurisdictions are exceedingly modest. That said, they are 
in a very real sense the only protection that most vulner- 
able workers in our society receive. In short, employment 
standards legislation ensures that workers, particularly 
those on the margins of the labour force, will receive a 
measure of fairness and the assurance that the state will 
help them collect unpaid wages, vacation and severance 
that may be owed by the employer. 

1000 
_ The nature of the employment relationship has shown 
time and time again that the intervention of the state 
under the authority of the Employment Standards Act is 
essential if workers are to be treated fairly by their 
employer. By imposing limits on the amount that can be 
collected and the period of time an employee can receive 
back pay, as proposed in Bill 49, the government is 
effectively penalizing workers when they are most 
vulnerable. 

During deliberations on Bill 49, members of the 
committee should consider the consequences of the new 
section 82.3 of the act, as proposed in section 32 of Bill 
49. Under this section, “...no person is entitled to recover 
money that became due to the person more than six 
months before the date on which the facts upon which the 
prosecution or proceeding is based first come to the 
knowledge of the director.” In short, this amendment will 
reduce a recoverable claim from the present two years to 
a mere six months. 

_ Such action defies logic, particularly when one under- 
stands that many workers delay the filing of a claim until 
such time as they have terminated their employment. It 
needs to be understood that in many cases delays in the 
filing of claims are not the result of procrastination on the 
part of the worker but a logical and entirely appropriate 
response to an employment situation where the worker is 
being denied the minimum standards mandated by law. In 
our experience, many workers will delay filing a claim 
because they hope to remain employed while they attempt 
to secure alternate employment. Once they have secured 
alternate employment they are generally in a better 
position to recover moneys owed by the previous 
employer. 

We find equally offensive the section 21 provision of 
Bill 49 that imposes a maximum $10,000 cap and an 
unspecified minimum on the amount of back wages and 
other moneys that a worker in Ontario will be able to 
recover. In the face of a $10,000 cap, a great many 
workers will be forced either to accept a settlement that 
is below the amount owing or pursue the action through 
the courts. 

' In our opinion there are a number of problems with the 
proposed cap that require the urgent attention of the 
committee. 

Members of the committee should understand that the 
2nactment of the cap will not simply adversely affect the 
well-heeled in our society, because workers in poorly 


paid sectors of the economy can easily be owed more 
than $10,000. Moreover, regardless of previous employ- 
ment income, workers from all sectors will be hard 
pressed to retain a lawyer and pursue court action when 
they have been deprived wages and other benefits such as 
severance. Again it is not just the individual worker who 
will suffer as a result of the cap; society will also lose if, 
as likely, the cap results in increased action that clogs the 
courts and slows the system of justice. 

The unspecified minimum amount of a claim under the 
act is equally offensive. If this provision of Bill 49 is 
proclaimed, employers will know that workers will be 
denied the opportunity to pursue a claim below a certain 
amount. This opens the door for unscrupulous employers 
to violate the act with impunity by ensuring that the 
violation is far below the minimum in any six-month 
period. 

While the unspecified minimum may well ease the 
administrative costs of government, it is fundamentally 
the wrong approach. If the government proceeds with this 
provision, it will seriously undermine the employment 
relationship for those workers who are the most disadvan- 
taged. 

As originally drafted, Bill 49 included a section 3 that 
would have allowed the parties to a collective agreement 
to contract out the specific minimums under the Employ- 
ment Standards Act when the terms of a collective 
agreement, when assessed together, are considered to 
provide greater benefits. Last week the minister backed 
off this provision. Unfortunately, however, she has made 
it clear that it is still the government’s intention to 
legislate in this way during a subsequent and larger 
review of the Employment Standards Act. 

The Public Service Alliance of Canada would like to 
go on record as protesting the provision in the strongest 
possible terms. While it may appear that flexibility would 
benefit both parties to a collective agreement, the reality 
is otherwise. First, if the government ultimately proceeds 
with this provision, employers will be able to address 
more issues at the bargaining table than they can now 
under the system, which includes a specific legislative 
floor. Moreover, given the government’s intention in this 
regard, as originally proposed in Bill 49, it is possible for 
an employer to argue that unrelated benefits exceed the 
minimum standards. 

Before concluding, I should like to address briefly the 
issues of enforcement and the use of private collectors 
that will result in the event the government proclaims Bill 
49. 

Under the employment standards system as currently 
constituted, unionized workers have access to the investi- 
gative and enforcement powers of the minister. By 
requiring unionized workers to use the grievance pro- 
cedure to enforce their legal rights under the act, the 
government is effectively forcing unions, including the 
alliance, to bear the burden of investigation, enforcement 
and the cost of the procedure. While this is bad enough 
in its own right, it pales when one considers that the 
arbitration process generally lacks the investigative 
capacity of employment standards officers. Hence, we 
believe the proposed changes will adversely affect the 
quality of decisions that are rendered and the settlements 
received by unionized workers. 
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In addition to downloading the enforcement of the 
Employment Standards Act to unions and unionized 
workers, the government is intent on transferring its 
enforcement responsibilities to individual workers and 
non-union work sites. Under Bill 49, the minister is 
proposing to end any enforcement in situations where the 
government considers that violations may be resolved by 
other means. As well, it is proposing to prevent a claim 
under the act when the worker pursues court action. As 
a result, one way or another the individual worker will 
lose. If a worker pursues a claim for pay in lieu of notice, 
for example, she’ll be denied the opportunity to sue the 
employer for wrongful dismissal. If the worker decides to 
pursue the claim through the courts, she will face the 
prohibitive expense of a court action and lengthy delays. 

One of the major criticisms that has been levelled at 
the government with regard to employment standards is 
that the government has not done a particularly good job 
of ensuring that wages and other amounts assessed 
against employers are paid. The government’s Bill 49 
response to this criticism is to transfer the responsibility 
of collections to private collection agencies. In our 
opinion this is an entirely inappropriate response to the 
collection problem. In our opinion, what the workers of 
Ontario need is a renewed commitment to public enforce- 
ment and collection. 

In addition to our general concern with regard to the 
privatization of the collection function, the Public Service 
Alliance of Canada finds that under the Bill 49 amend- 
ments to the act, the worker may well end up paying part 
of the cost of this collection. This will occur in circum- 
stances where the amount of the collection falls short of 
the amount owing, including the collection fee. As the 
Ontario Federation of Labour said in its submission, 
having moneys owed them reduced by collection fees 
amounts to nothing less than legislated theft. In our 
opinion, the provision is unconscionable and should be 
withdrawn. 

In closing I should like to acknowledge that while my 
comments have highlighted what we believe to be serious 
deficiencies in Bill 49, the bill does contain a few 
positive changes. In this regard the clarification with 
regard to vacation pay and the provision that ensures that 
length of employment and seniority continue during 
pregnancy and parental leave are the most important. 
While these amendments are supported by my union, we 
firmly believe that on balance the legislation does a 
considerable disservice to the working people of Ontario. 

Thank you for allowing me to present this morning. 

Mr Baird: Thank you very much for your presentation 
today. We appreciate it. 

One issue that has come up with many presentations 
over the last two weeks is the enforcement of the act, the 
provisions calling upon trade unions in unionized envi- 
ronments to enforce the act through their collective 
agreements. We’ve heard from a number of unions, in the 
public and one in the private sector, who have said they 
have a collection rate of 100%. We heard that from a 
CUPE local up in Thunder Bay. We heard from an 
Algoma Steel worker in Sault Ste Marie who said his 
union was capable of taking care of its members. What is 
your experience now with the Employment Standards Act 


in Ontario with respect to your 60,000 members? What 
is the average collection rate? How many outstanding 
orders are there to pay? 

Mr Cormier: Members of the Public Service Alliance 
of Canada work primarily for the federal public service, 
and we come under different terms and conditions. As 
our workers move out of the public service and into 
alternate service, whether it be with the provincial 
government or crown agencies or private industry, they 
will come under the provisions of the Ontario act. That 
is just beginning for us, so I can’t really answer your 
question at this time. We just certified a large group of 
employees at the University of Western Ontario, 800 or 
900 people there, and at this time I couldn’t answer that 
for our union. 

Mr Baird: Under the federal code with your 
employers, though, under the Canada labour code and the 
arrangements there, do you have a problem? 

Mr Cormier: We come under the Public Service Staff 
Relations Act, and as far as collection, if we have a 
problem we go to the board, and the board will decide as 
the independent third party. 

Mr Jean-Marc Lalonde (Prescott and Russell): 
Thank you for your presentation. I think, from what I’ve 
heard this morning, you’re mainly concerned about the 
private sector, because within the PSAC the human 
resources personnel are well trained and they follow very 
closely anybody who would have a claim. That would be 
handled very fast over there. To your knowledge, how 
many claims that your group has received would be over 
$10,000? 

Mr Cormier: As I said, we would deal with those 
situations through the board. I’ll just give you a for 
instance from the local I belong to. There were 10 
employees who, because of problems with interpretation 
of overtime pay — the employer said no, there was no 
overtime, and the union said yes, there was overtime, and 
we went to the board. The overtime pay in this case, for 
these 15 employees, came to $8,500 per employee. That 
was just from my personal local over a one-year period. 
If it had taken any longer, they were looking at probably 
$16,000 over a two-year period for those employees. That 
was handled by the board and the board ruled in our 
favour. We easily would have gone over the cap. In fact, 
we would have gone over the cap if we had gone over 
the 12-month period, if we had gone into, let’s say, 14 or 
15 months. 

1010 

Mr Christopherson: Thank you very much for your 
presentation. We appreciate it. 

I’d like to ask you about your reference to the unspec- 
ified minimum amount necessary to file a complaint with 
the ministry. You characterized it as offensive. Could you 
just expand on that a bit, please? Why do you call it 
offensive? 

Mr Cormier: I’m going to go back to when I was 19, 
when the Employment Standards Act helped me pet- 
sonally. I think it’s probably best that I do that. At the 
age of 19 I was working as a security guard for Capital 
Guards here in town. I started working in April and I was 
working down at Mooneys Bay collecting tickets. After 
two months there they put me, over at the civic hospital, 
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on a night shift taking care of prisoners who had burned 
themselves. I was guarding them in the burn unit at the 
civic. I really didn’t like the job so I went back to Capital 
Guards, after having worked there a week, and said: “I’m 
sorry, I’m just not up to this. Put me anywhere you want, 
yut don’t put me back at the civic hospital.” 

The upshot was that they fired me. At 19 you really 
Jon’t care; you get another job. I was going to university. 
4mployment standards weren’t going to pay me for the 
eriod I was there, because you only get paid every two 
weeks, so they got me my last week’s pay — I was only 
4 security guard earning $1.10 an hour — and they got 
nme some pay for my vacation. That was a very small 
amount because I wasn’t earning a lot of money, and 
hat’s what I’m talking about. There are people in our 
society who are earning the minimum amount of money 
ind for whatever reason they get laid off or fired or the 
sompany doesn’t need them any more. If there are unfair 
standards, these people just won’t get their dollars, and if 
you have a minimum you’re out of luck. 

_ The Chair: We’re well over our time now. Thank you, 
zentlemen, for appearing before us and making your 
yresentation today. We appreciate it. 
GLOUCESTER CHAMBER OF COMMERCE 

' The Chair: This leads us now to the Gloucester 
Chamber of Commerce. Good morning. Welcome to the 
‘ommittee. 

Mr Jim Anderson: Good morning, Mr Chairman, 
nembers of the committee, ladies and gentlemen. My 
1ame is Jim Anderson. I am the president and CEO of 
he Gloucester Chamber of Commerce. I am pleased to 
ntroduce to you Mr Gerd Rehbein, chairman of the board 
or the Gloucester Chamber of Commerce. With your 
ipproval, Mr Rehbein will join me in the presentation of 
his report. 

' The Gloucester Chamber of Commerce wishes to thank 
rou for taking time from your busy schedules and for 
tiving us the opportunity to share with you the views and 
‘oncerns of our membership regarding Bill 49. 

' The Gloucester Chamber of Commerce, with its current 
nembership of 760, has attained the distinction of being 
he largest chamber of commerce not only in the region 
yut in all of eastern Ontario. Our population in 
Sloucester has surpassed the 105,000 mark, with approxi- 
nately 4,000 businesses. We are the respected and 
ecognized voice of business, and as such we represent 
‘pproximately 7,000 employees. The vast majority of our 
nembers fall within the small business category of 100 
mployees or less. In fact, we represent considerably 
nore small business owners and entrepreneurs than we do 
nanagers of large corporations. 

' The Gloucester Chamber of Commerce is an associ- 
tion of Gloucester-area businesses and is the strong, 
inited voice of business, committed to initiating, develop- 
ng, promoting, protecting and evaluating policies and 
rograms which further economic progress, free enter- 
wise, the quality of life and the social wellbeing of the 
ommunity — thus the reason for our being here today. 
_ Gloucester is a city of dreams; we are a city of growth. 
Jur business community is growing by leaps and bounds, 
nd in order to support that growth we must continually 


look to expansion and the creative and entrepreneurial 
spirit required for a developing city. 

Mr Gerd Rehbein: Mr Chairman, members of the 
committee, as Jim has stated, our city continues to grow 
and develop, and a very important part of that develop- 
ment is assuring that, among others, our rules and 
regulations as they pertain to employment standards keep 
abreast of both the development and the growth. 

The Gloucester Chamber of Commerce not only 
applauds but fully supports the government’s actions in 
undertaking a two-stage reform of the Employment 
Standards Act. Indeed the act itself has not only become 
outdated, it has become cumbersome and difficult to 
interpret at all levels, especially in light of the ever- 
changing nature of work and today’s workforces. Over 
the years legislation has been added to the act without a 
complete inquiry into the underlying framework. There 
are now exemptions on exemptions, and this then 
becomes very difficult and almost impossible for the 
average reader to define or piece the various exemptions 
together. To this end, this chamber of commerce eagerly 
awaits the second phase of reform and supports the stated 
goals of promoting greater self-reliance and flexibility 
among the workplace parties. 

The government has stated that Bill 49 has three goals: 
(1) to allow the Ministry of Labour to administer the 
Employment Standards Act more resource-efficiently; (2) 
to promote self-reliance and flexibility among the work- 
place parties; (3) to simplify and improve some of the 
act’s language. Not only do we support these goals, we 
are of the belief that Bill 49 meets them. In so doing, the 
bill continues to protect minimum employment standards 
for workers. 

The chamber is very supportive of those provisions of 
Bill 49 which eliminate duplication of claims, limit 
recovery of money to a six-month period and extend the 
appeal period. 

1020 

Employers are increasingly faced with defending 
claims of the same disposition, or for the same redress, in 
multiple forums. This problem is not only restricted to 
employment standards complaints; it also spans a variety 
of employment-related statutes. 

As an example, when dealing with the Employment 
Standards Act, non-unionized employees are able to have 
employment standards disputes dealt with by the courts 
in wrongful dismissal actions, as well as by the employ- 
ment standards branch. Unionized employees are able to 
file grievances and arbitration processes and may also file 
complaints with the employment standards branch. 
Employers are often left vulnerable to defending the same 
dispute in multiple courts or hearings and must bear the 
associated costs. In the cases of multiple claims in the 
courts and to the employment standards branch, duplicate 
public resources are utilized and, often as not, the public 
purse is also unfairly burdened. Based on these facts, the 
chamber supports the provision of Bill 49 which would 
eliminate the ability to pursue duplicate claims in mul- 
tiple forums. 

Mr Chairman, we know and understand that you and 
your committee have a busy schedule and therefore you 
have placed time limits on the presentations. Accordingly, 
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it will be our intention to remain within these restraints. 
In this respect, we will not go into great detail on each 
and every issue, but instead will try to present a short 
summary of our views on what we consider key issues. 

In general, the amendments as presented in Bill 49 
signal a significant reduction in the administration and 
enforcement of the act. We agree. 

Where collective agreements exist, enforcement of the 
act must be through the grievance and arbitration pro- 
cedure. This will lead to a reduced bureaucracy and 
reduced involvement of government-appointed adjudica- 
tors and, correspondingly, greater responsibility for 
arbitrators. We agree. 

In cases of wrongful dismissal with termination and 
severance pay, the bill will require employees to choose 
whether to sue in court or seek enforcement through the 
act. This will reduce employer vulnerability to duplicate 
claims and associated expenses. We agree. 

The bill provides greater opportunity for employers to 
obtain exemption from the act’s requirements by provid- 
ing superior contractual benefits when such benefits are 
assessed in the aggregate, rather than individually as at 
present. We agree. 

Two weeks’ vacation will now be required after each 
12 months of employment, whether or not the employ- 
ment was active. We agree. 

New lower monetary limits for orders under the act 
and new time limits for claims are introduced. We agree. 

Services, and not just seniority, will continue through- 
out pregnancy and parental leave for purposes of service- 
driven contractual entitlement. We also agree. 

In conclusion, we are of the opinion that stage 1 of 
Bill 49, being the reform, with the purpose to simplify 
the employment standards process will be accomplished 
by passing this bill. 

In addition, we look forward to stage 2 of the reform, 
where it is proposed to make enforcement of the Employ- 
ment Standards Act more efficient and effective, and will 
improve the system. We are also aware of the need to 
modernize and update the framework of the Employment 
Standards Act to properly meet the needs of today’s 
modern employer and the ever-changing workforce. 

It is our understanding that the government is com- 
mitted to protecting basic minimum standards for workers 
and in this respect will issue a discussion paper this fall 
for further consultation and discussions. We look forward 
to this commitment and will follow up its proposals on 
how best to improve the legislation. 

Mr Chairman, members of the standing committee on 
resources development, the Gloucester Chamber of 
Commerce is of the opinion that the changes and propo- 
sals as presented in this bill should be legislated into the 
act. We further believe quite strongly that only entrepren- 
eurship, innovation, freedom to trade and carry on 
business in the marketplace and the preservation of the 
free enterprise system can effectively and efficiently lead 
the way to create new jobs and prosperity in this prov- 
ince. Simply put, the freedom to develop and carry on 
business, job creation and economic growth should be our 
first business priority in Ontario. We believe that the 
proposed reform as presented in Bill 49 goes a long way 
to addressing the real issues facing business and econ- 


omic prosperity in Ontario and, if implemented in the 
proposed form, will only serve to make the business and 
economic situation a lot better than it currently is. 

Please let me state here our profound appreciation for 
your having given us this time and attention and for 
permitting us to make this presentation here today. 
Working together, we can reach for tomorrow. Thank 
you. 

The Chair: Thank you both. We’ve got three minutes 
left, so one minute per caucus. Time for a quick question 
each. 

Mr Grandmaitre: Thank you for your presentation, 
Jim. I think it’s a good one, except that I want to chal- 
lenge you on something. You know, there’s an old saying 
in business that time is valuable and time is money. How 
come you people are willing to accept what’s before you 
in Bill 49, and this is only stage 1? I can’t recall dealing 
with a piece of legislation that has two stages. You accept 
the fact that maybe stage 1 will improve the administra- 
tion, but you don’t know about the enforcement, and 
stage 2 is all about enforcement of this piece of legisla- 
tion. How come you’re accepting this kind of legislation 
blindly? 

Mr Anderson: I’1] answer your question, Mr Grand- 
maitre, in this respect, in that business people are up to 
here with government in their pocket. They’re crying: 
“Leave us alone. Let us do business. Give us something 
we can work with.” They are accepting of this, as this is 
part of the change, and as I stated in the report, we are 
definitely looking forward to the second phase. As we 
understand, the government is committed to open dis- 
cussions on it and you bet your life that we will be there 
and do a follow-up on those as well. 

Mr Grandmaitre: But we don’t have this guarantee, 
Jim. We don’t have this guarantee on stage 2. Hopefully 
we will have our say. 

Mr Christopherson: Gentlemen, thank you for your 
presentation. We appreciate it. Let me just say that in 
terms of your “profound appreciation” for being given the 
time to make this presentation, on behalf of the party that 
made sure we had public hearings, I accept your thanks 
for that opportunity. 

I also want to draw attention and underscore your 
statement on page 5 where you state: “In general, the 
amendments as presented in Bill 49 signal a significant 
reduction in the administration and enforcement of the 
act. We agree.” I agree too, and I appreciate your support 
in recognizing that that’s exactly what the government is 
doing. 

Lastly, on page 4 you make the statement: “In doing 
so” — presenting Bill 49, that is — “the bill continues to 
protect minimum employment standards for workers.” 
We’ve heard submissions in every community across 
Ontario, the overwhelming number of which make the 
case that the cap on the amount that you can claim 
for — from virtually being unlimited, now to $10,000 — 
the unspecified minimum threshold that you have to cross 
and the reduction in the time frame that you can seek 
back pay that you’re owed are indeed taking away rights 
that workers now have, and I would ask you how you 
reconcile those two positions. 
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Mr Rehbein: The standards are there and are working 
very well. I don’t think that anything, hopefully, that the 
government is doing will jeopardize that. 

Mr Christopherson: But you’re saying “hopefully.” 
We’ ve heard presentations where people have said very 
clearly they are and I submit to you they are also. You’re 
making the case not hopefully; in writing you’ve said — 
and in the beginning you said you’ve taken a lot of time 
to prepare this so I’m assuming this wasn’t done lightly. 
You say that it continues to protect minimum employ- 
ment standards for workers, and I’m saying to you that 
we’ ve heard overwhelming evidence to the contrary. How 
do you say that the inability to claim for up to two years’ 
wages that you’re owed, that you cannot claim for any 
more without paying money out of your own pocket, is 
not a right denied? 
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_ Mr Anderson: We’ve looked at this as best we could 
with the information we’ve had available, and we are 
basically i in agreement that Bill 49 as presented i is good. 
We see the problems from what you’re stating are and 
can be a problem, but in changing the act, you can’t have 
everything perfect. It’s not a perfect world. 

Mr Christopherson: We’re not seeking anything 
perfect. Right now, those rights are in place. This bill is 
taking away those rights, and you’re saying it isn’t. 

_ Mr Toby Barrett (Norfolk): Mr Anderson and Mr 
Rehbein, perhaps in contrast I want to thank you for 
presenting and for this brief on behalf of the Gloucester 
hamber of Commerce and the up to 7,000 employees in 
the organizations you represent. The brief makes a 
compelling argument for the need for your people to have 
the freedom to carry on business, to create jobs and boost 
our economy. The existing legislation is out of date, as 
you’ve indicated. It’s unwieldy. It’s been around for 
decades and is a creation of a patchwork approach. 

You also talk about the inflexibility, and the world of 
work is changing, as many of your organizations have 
told you. Time is money, as was represented earlier. Your 
time is money. We’re asking you to continue to put some 
time on this. There is a second phase and your input 
would be valued. Your people are partly represented by 
MPP Garry Guzzo, my colleague in this area, and we 
lope to hear more from you. 

The Chair: Thank you, gentlemen, for taking the time 
0 appear before us today. We appreciate it. 


ONTARIO PUBLIC SERVICE 
EMPLOYEES UNION, LOCAL 439 


The Chair: That leads us now to the Ontario Public 
Service Employees Union, Local 439. Good morning and 
welcome to the committee. 

Mr Jim Murray: Thank you very much, Mr Chair- 
nan. My name is Jim Murray, and I live in Brockville, 
Jntario. I work in the psychology department at the 
3rockville Psychiatric Hospital. I’m a member of OPSEU 
~ocal 439 and a representative on the Brockville and 
District Labour Council. I’d like to thank you very much 
‘or the opportunity to attend this morning. 

_ Td like to begin by taking a look at some of the 
erminology this government is using, and what I mean 
dy that is that the language is very important. If you buy 


into the company speak, the language of the day, some- 
times you’re buying into more than just a language, but 
actually a justification of what’s going on. 

I’d like to begin with what this government calls its 
“business plan.” I certainly have no disagreement with 
that. It definitely is a business plan. It is for and about 
business, not about government, not about workers. It is 
for and about business, and I think this government has 
completely abdicated its role in terms of being the 
custodian of what we used to call the public good. It may 
be out of fashion now, but they don’t want that role any 
more. They see any sort of regulation or any sort of 
adjudication as something that has to be done away with, 
something to get out of the way and let business go on 
with their laissez-faire, David Frum attitude that they’ll 
look after things for us. 

Secondly, I’d like to look at what we call “down- 
sizing” or, even better, “rightsizing.” Really what it 
means is that people get laid off. A lot of people and 
their families are put out of work. Rather than look at 
that and the seriousness of that, this government and 
many of their business colleagues like to look at it and 
congratulate themselves and celebrate their new competit- 
iveness. They’re doing better. I guess other people are 
doing better for less. I guess that would be the people 
who are out of work. 

“Outsourcing,” contracting out, is something that’s 
very interesting. Really what it means is that businesses 
and companies are able to hire people through what I see 
as the 1990s version of the slave trade market. You have 
these employment agencies, the Drakes and the Kellys, 
that are agents for workers, I guess, and they hire people 
on with very low wages and no benefits whatsoever, let 
them work until the time where they would possibly have 
to be hired on, let them go and bring in another batch. 
This seems to be a great idea, according to our govern- 
ment. 

I know it’s coming from other places. I heard a 
television ad just the other day from Merrill Lynch. It’s 
running in the US, and Merrill Lynch is putting together 
a nice little commercial that says they are now in the 
business of doing many of the businesses and looking 
after the business that government used to do. They 
didn’t say anything about the workers. What they really 
were concerned about and the bottom line was that they 
were doing such a great job for the shareholders. To me, 
that’s making money on the backs of workers, citizens, 
governments. Really what they’re doing is making 
workers into the human equivalent of the Post-it note. 
You use it up; you throw it out. 

The “rich”: Mike Harris doesn’t like anybody to be 
called rich. The rich are now called “job creators,” so I 
apologize to anybody in the room here who might be 
rich, but you’re now a job creator if you are. Apparently, 
when you're given money from the government, probably 
a lot of money from the tax cut, probably most of the 
money from the tax cut, your money somehow is a 
positive thing. You’re going to create all these jobs and 
do wonderful things. But it’s a funny thing: Money given 
to working people just seems to vanish or disappear. We 
don’t know where it goes, so it’s really not a good thing 
to give workers money, I guess. 
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I think that when we look at Bill 49, we should look 
at where it fits in. First of all, Elizabeth Witmer said that 
it was a “housekeeping” issue, really wasn’t much to 
worry about. It’s a funny thing. This government said the 
omnibus bill, Bill 26, was a housekeeping issue, and 
Maclean’s magazine didn’t seem to think so. It’s 
Ontario’s bully bill, one of the biggest undertakings by 
government to grab power ever to see the Legislature. 
Actually, there weren’t any public hearings scheduled on 
that one as well, and it took a Liberal member to sort of 
barricade himself to get public hearings on that. But this 
is clearly not a housekeeping measure. 

If you look at Bill 49 within the context of what’s 
happened so far, it fits in rather well. You had Bill 7, 
which slashed employees’ rights as far as the labour law 
goes, the Labour Relations Act. You had a repeal of Bill 
40, which now allows “replacement workers,” which is 
the polite word, to come in—I prefer “scabs” 
myself — to really help things out in a strike situation. 
That would really go a long way. 

Now you’ve got Bill 26, as I mentioned, which among 
other things grabs at workers’ pension rights, and Bill 49 
really wants to hit the basic standards that all employees 
across the province work under. It’s not housekeeping at 
all. I think it’s very clear to people when they look at it 
what the hidden agenda is there. When you look at things 
like severance, overtime, public holidays, I don’t think 
two weeks’ holidays is too much. I don’t think anything 
over 48 hours called “overtime” is too much. I don’t 
think a week’s severance pay for every year, if you’ve 
worked 20 or 30 years for a company, is too much. But 
apparently some people do think it’s too much and they 
want to take that away. Otherwise, why change it? 

Specifically, Bill 49 deals with what they call flexible 
standards. “Flexible,” I guess, means to change these 
standards so they can be overruled. In fact, they can 
override the legal standards if the collective agreement 
“confers greater rights...when those matters are assessed 
together,” and apparently it says not only a collective 
agreement but any sort of agreement or working agree- 
ment. So an employer possibly would be able to say: 
“This is a working agreement to work here. Do you want 
to work here? Sign this paper, and these are the standards 
that you work under.” 

From a personal viewpoint, in my home town, we just 
had a plant, Phillips Cables, that had been in operation 
since 1922 close its doors, and the company moved it to 
its American-based operation. Those workers last year 
were asked to give major concessions to that company in 
their collective agreement, which they did. This was to 
avoid closure. Their backs were to the wall. Quite 
incidentally, they closed the plant after the passage of 
Bill 26, and those senior workers who might have had a 
chance to join in the pension program and bridge to a 
pension were shut out. In fact, there is no way for those 
workers to get any pension money other than what 
they’ve contributed so far. The company has said, “We 
will not allow people to continue.” We have a pension 
plan. They could have allowed paid-up members to 
remain in the plan. Even though the company is out of 
business, it’s doing rather well, but it’s doing it in the 
USA. These people are not allowed and they will get no 
pension. 


Under Bill 49, what might have happened a year ago 
is they would say: “Look, we don’t want to close the 
plant. Give us a break here. We will give you a little 
more overtime, we’ll give you a little more vacation 
credit, but could you help us out on the severance?” A 
year later these people could be faced with the situation 
of: “See you later. Remember? No severance. That’s it.” 
The workers walk away with nothing; the company walks 
away. 
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Also from my home town, there was a clipping in an 
editorial that read, “The Ministry Must Defend Rights of 
Employees.” You might have read about this — I’m sure 
you have — about a restaurateur in Belleville and Port 
Hope, I think it is, who decided he didn’t want to pay his 
workers at all, that they could work for tips; that was 
fine. I think there’s some action being taken, but the 
message that’s related by the editor here is that we should 
get on this; this is the start of something we haven’t seen 
in Ontario. People like this owner are testing the waters 
to see how far Mike Harris is going to let him go. 

Interestingly, in Bill 49 as well, someone who collects 
moneys owed to him, an employee who legally wins his 
case through arbitration and wins salary that he has 
coming to him, cannot collect that. The government will 
not collect that; the Ministry of Labour is getting rid of 
its collectors, apparently. We’re seeing the first look at 
privatization. Private collectors will collect the moneys 
owed, and the bill for that collection will come out of 
that employee’s money. To me that’s unethical, to say the 
least, if not illegal. It’s legalized theft, in my opinion. But 
what makes that different from the restaurateur who 
makes his workers work for tips? These collectors, these 
bounty hunters, are working for tips. They’re forced tips 
from the employee’s money. The employer’s not paying 
him to do the job that the employer wants done. This is 
crazy. 

I think Mike Harris is saying that Bill 49 fits in as well 
as other pieces of legislation because he wants to say that 
Ontario is open for business. We hear that all the time. 1 
think a better term, a better expression, would be that 
Ontario is now open for exploitation. 

What have we seen so far from this government? 
We’ve seen exploitation of the poor, single mothers 
leaving retraining programs to stay at home because they 
can’t afford it; they have to stay on welfare. People are 
now being forced apparently to go through some made-up 
workfare schemes rather than get a real job. They’re the 
sort of undeserving poor that we read about 100 years 
ago in social literature of this country. We've seen 
exploitation of seniors who now must decide, some ol 
them, whether to buy groceries or get the pills and the 
prescriptions they need, and wondering whether they’ll be 
able to stay in the seniors’ housing once they’re priva: 
tized, if they will have enough money. We’re seeing 
exploitation of sick and disabled people who wonder ii 
the supports that are in place for them to keep them thert 
will be there, whether or not they’ll be able to afforc 
health care, or will it be just for the rich — excuse me 
the job creators. 

Now we’re seeing exploitation, and we will, of th 
environment because this government wants to lowe 
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standards all over, not just employment standards, but 
environmental standards. One of the versions that’s been 
put out recently is that standards are so low that they’re 
going to be on a par with the worst US states. This is 
Ontario? 

And we’re seeing exploitation of workers on all fronts, 
from Bill 7 to Bill 40 to Bill 26 and now Bill 49. 
Workers are being hit on all fronts. 

I think logically, to wonder where this is going, are 
child labour laws next? We could get into that Oriental 
carpet market, you know, get those little hands and little 
fingers working. Let’s stay competitive with the rest of 
‘the world, no matter what it takes. 

_ Id like to say that none of you people here at this 
table will have to face the minimal standards, as outlined, 
that Bill 49 will change: nobody, including myself, 
hopefully. We like to think that we have some sort of 
supports, some sort of benefits in our jobs, but apparently 
‘other people are not deserving of those. It would be nice 
if people, and particularly the members of government 
when you stand in your place and you vote yes as you’re 
trained to do, to support this bill, think about not only 
yourselves but your children, because when your children 
‘enter the workplace, they will be facing those standards. 
So it’s not just a one-dimensional thing. 

_ I'd like to think that some of the people who represent 
us in government came from working-class families, and 
‘when you vote for that bill I’d like you to think about 
your parents and your grandparents who worked their 
‘careers, their entire lives, trying to build something in 
‘Ontario so that we would have something that we’re 
proud of; that people would not feel that they’re going to 
‘be thrown out the door the next day. When things come 
‘bounding down around you, you can make a statement as 
to what role you played in all of that. Did you help build 
something up or did you just take this thing down? 

_ Speaking of families, my father recently turned 82 
‘years old. He was in business in Ontario for over 30 
years and always considered himself a very conservative 
man, as many people did from my part of the country 
‘over the years. But recently he has told me that he is 
absolutely shocked and very fearful for what’s happening 
in this province. He’s seen a lot in his time and he said 
to me: “This isn’t the type of government of a Leslie 
Frost or a John Robarts or a Bill Davis. No, this is a 
return to the mean-spirited have/have-not times of the 
Mitch Hepburn years.” That’s where Mike Harris is 
taking us: to an Ontario that has greed on one hand and 
despair on the other. 

_ The Chair: Thank you. You’ve ended within five 
seconds of the appointed time. Perfect timing. Thank you 
very much for appearing before us and making your 
presentation here today. 

Mr Murray: Thank you. 


TRANSPORTATION-COMMUNICATIONS 
INTERNATIONAL UNION 


The Chair: That leads us now to the Transportation- 
Communications International Union. 
| Mr Grandmaitre: What about the Provincial Council 
of Women? 


The Chair: They did not show up. They cancelled. 
The Provincial Council of Women cancelled, hence the 
change in the agenda and hence the fact we’re running 
ahead of schedule. So thank you for accommodating us 
in that regard and welcome to the committee this morn- 
ing. 

Mr Don Bujold: Thank you, and good morning. My 
name is Don Bujold. I’m the national president of the 
Transportation-Communications union. My assistant is 
Maureen Prebinski, education information director. 

The Transportation-Communications International 
Union (TCU) represents over 10,000 workers in Canada 
who are involved in the transportation of goods, people 
and information. The majority of our members work in 
industries that lie within federal jurisdiction. On behalf of 
our members who are regulated by Ontario provincial 
law, we are compelled to respond to the proposed 
amendments to the Employment Standards Act. 

Before I begin, I must note we are aware of one of the 
most controversial components of Bill 49 — namely, 
those sections allowing employers and unions to opt out 
of minimum standards, has been withdrawn by the 
minister. However, in light of the minister’s comments 
that she intends to reintroduce the amendment later in the 
fall, we still intend to devote some time during this 
submission to the subject. 

I’d like to take the committee back to the remarks of 
the minister to the Legislature when she introduced Bill 
49 in May: “In keeping with our government’s desire to 
encourage greater self-reliance in the workplace, 
employers and employees will be required to settle more 
disputes on their own rather than appealing to the minis- 
try in each and every case. This will allow ministry staff 
to focus attention on helping the most vulnerable 
workers.” 

This statement alludes to what I feel are three major 
flaws in Bill 49 that will erode the rights of workers in 
this province. Enforcement of minimum employment 
standards, the historic floor of rights that has existed in 
Ontario for decades, would be contracted out and the 
financial burden will fall on workers. A two-tiered system 
of enforcement of employment standards will inevitably 
lead to an erosion of standards for workers. The most 
vulnerable workers in Ontario — those without union 
protection — have much to lose under Bill 49. 

What was originally presented as minor technical 
amendments actually contained a major policy shift in 
regard to the basic workplace rights of organized and 
unorganized workers that have existed in this province for 
years. They indicate that this government intends to 
surrender its responsibility to enforce its own laws. 

I will now briefly outline the major sections of Bill 49 
that cause the deepest concern. 
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Section 3, flexible standards: As I stated earlier, we are 
aware that this has been withdrawn by the minister for 
the time being. However, I feel it deserves some com- 
ment. Historically, employment standards are overall 
minimum standards of workplace rights that cannot be 
opted out of by employers and unions. Section 3 of the 
bill would have allowed the parties in a unionized 
workplace to opt out of important minimum standards. 
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Section 3 would have allowed a collective agreement to 
override legal minimum standards on severance pay, 
public holidays, hours of work and vacation pay. It would 
have removed the historical floor of rights for unionized 
workers and put them in the realm of collective bargain- 
ing. Theoretically, unions could be faced with trading off 
such things as improvements to pension plans just to 
protect their members from increased hours of work. 

Section 3 of the bill introduced the concept of nego- 
tiating below standard provisions for unionized workers. 
It is the first step towards the erosion of standards for all 
workers. If unionized workplaces can opt out of mini- 
mum standards, then non-unionized employers will 
demand the same right. They will demand the right to opt 
out of their agreement with government: the Employment 
Standards Act. 

From another perspective, this amendment would have 
led to more conflict in the workplace. Peaceful contract 
settlement is one of the basic objectives of industrial 
relations and is the public policy concept behind labour 
relations legislation. Section 3 would erode industrial 
peace. Minimum standards that were supposed to be 
protected by law would have become subject to bargain- 
ing and labour disputes. 

Section 20, enforcement: Bill 49 would amend section 
64.5 of the act and deny unionized workers access to the 
investigative enforcement powers of the Minister of 
Labour. In the event the employer violates the act, union 
members would now have to use the grievance and 
arbitration procedure to enforce their legal rights. Essen- 
tially, unionized workers through their union dues will 
have to pay to enforce the standards employers are 
legally obligated to apply. 

Section 20 contracts out enforcement of legal stan- 
dards, standards the government is obligated to uphold 
and enforce. This two-tiered system of enforcement 
means that unionized workers will bear the cost of 
fighting infractions of the law by their employer. Through 
their union dues, workers will have to absorb the cost of 
investigation, enforcement and their related costs. 
Employers will take advantage of their new-found 
freedom to violate the law. 

Where employment standards officers had the power to 
conduct investigations and make rulings, there was a 
consistency to the application of the law. Under private 
enforcement, an arbitrator will have the jurisdiction to 
interpret the law and make rulings. This would be new, 
uncharted territory and we fear arbitrators may not be 
able to match consistency of rulings under public enforce- 
ment. By privatizing enforcement, Bill 49 will create a 
two-tiered system of standards, even for unionized 
workers. Larger unions will have the financial resources 
to bear the additional costs. Smaller unions will struggle 
and employers will use every avenue possible to try to 
break the union financially. 

Sections 19, 21 and 32, enforcement for non-unionized 
workers: We are already seeing the fruits of the new open 
business environment in Ontario. Recently, in Belleville 
and Port Hope, the owner of a restaurant chain publicly 
admitted he does not pay his servers any wages. He 
considered them volunteers and they worked for whatever 
lips they could get. At first, the Minister of Labour stated 


it would take two months to investigate this open and 
public violation of the law. 

How would these workers fare under the proposed 
amendments to the Employment Standards Act? Under 
section 19 of the bill, they would be denied access to the 
courts for remedy if they simultaneously filed a complaint 
under the act. Under section 21, they could not recover 
more than $10,000, regardless of whether the employer 
owed more. Finally, under section 32, these workers 
would be limited to receiving a maximum of six months’ 
back pay from the date a complaint was filed, regardless 
of whether they are owed more by their employer. 

So the non-union worker is faced with a choice. He or 
she cannot file a lawsuit for wrongful dismissal and file 
a claim with the Ministry of Labour for severance and 
termination pay. The worker cannot file a claim for back 
wages if a civil action has been taken. The worker would 
have to choose between filing a complaint or filing a 
lawsuit. Regardless of how much is owed, the most the 
worker could receive is $10,000, and back-pay claims 
cannot exceed six months of wages owed. The employer 
is rewarded for breaking the law when maximum claims 
limit their liability. 

In contrast, the Ministry of Labour still would have up 
to two years from the date of complaint being filed to 
conduct an investigation, and a further two years to 
enforce an order for money owed. An employee could 
theoretically have to wait up to four years before 
receiving what is owed. 

In light of the minister’s comments that these amend- 
ments would allow ministry staff to focus their attention 
on the most vulnerable workers in Ontario, we fail to see 
how the most vulnerable of Ontario’s workers will 
benefit. In fact, more roadblocks have been put up for 
these workers by these amendments. 

Bill 49 puts in place the process for privatizing the 
collection function of the Ministry of Labour’s employ- 
ment practices branch. Private collectors will have the 
power to collect from employers any amounts owing 
under the act. 

Once again, instead of enforcing the act and forcing 
employers to pay when they violate the act, the govern- 
ment has taken the privatization route and will farm out 
the problem to a collection agency. 

Will private collectors be concerned with what a 
worker is legally entitled to receive under law? This is an 
ethical problem that must be looked at. It would be more 
likely that private agencies will be more concerned with 
collecting their fees quickly rather than collecting what is 
truly owed to the worker whose rights were violated. The 
TCU is gravely concerned that workers will be pressured 
to agree to settlements of less than the full amount owed. 
Collectors may argue, if only for reasons of expediency, 
that less is better than nothing. 

Of almost equal concern is the ability for the 
employment standards director to authorize the private 
collector to charge a fee from persons who owe money. 
If the amount of money that is ultimately collected is less 
than the amount owing to the employee, regulations will 
enable the apportioning of the amount among the collec- 
tor, the employee and the government. In other words, 4 
worker who is owed money could actually be required to 
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pay fees to the collector. This is not and cannot be 
morally justified. We urge this committee to reject this 
proposal and maintain and improve the system of public 
enforcement. 

Positive amendments: The TCU applauds amendments 
relating to vacation entitlement and seniority and service 
during pregnancy and parental leave. 

Section 8 of the bill clearly establishes that two-week 
annual vacation entitlements would accrue, whether or 
not the employee actively worked all of the year or was 
absent due to illness. 

Section 12 of the bill would amend subsection 42(4) of 
the act ensuring that employees are credited with benefits 
and seniority while on pregnancy and parental leave. 
| In summary, the TCU must go on record as opposing 
Bill 49. As Bill 49 was introduced only a few months 
pefore a planned comprehensive review of the Employ- 
ment Standards Act, a more appropriate procedure would 
nave been to include these changes as part of the review. 
Even so, we feel there are fundamental flaws with the 
amendments that are much more than just minor technical 
amendments: 

(1) Enforcement of minimum employment standards, 
‘he historic floor of rights that has existed in Ontario for 
decades, will be contracted out and the financial burden 
will fall on workers. 

_ (2) A two-tiered system of enforcement of employment 
standards will inevitably lead to an erosion of standards 
‘or workers. 

' (3) The most vulnerable workers in Ontario, those 
without union protection, have much to lose under Bill 
49. 

_ Basic employment rights cannot be made more difficult 
‘o obtain and enforcement of these rights should not be 
-ontracted out to third parties and privatized. Given the 
minister’s comments that she intends to reintroduce 
yrovisions allowing a collective agreement to override 
‘egal minimum standards on severance pay, public 
1olidays, hours of work and vacation pay during the 
-omprehensive review of the act, an erosion of standards 
‘Ss inevitable coupled with the amendments contained in 
3ill 49. 

' I thank you very much for the opportunity to come 
1ere and make this presentation to the committee. 

The Chair: Thank you very much. There’s two and a 
ialf minutes left, but if you promise to keep it within a 
minute we’ll stretch it a little bit. The questioning this 
ime commences with the New Democrats. 
| Mr Christopherson: Thank you for your presentation. 

t’s an excellent document. Somebody’s obviously spent 
1 lot of time getting it nice and clear. 

_ We heard from Mr Anderson of the Gloucester 
chamber of Commerce this morning in his document that 
‘the bill continues to protect minimum employment 
standards for workers.” That’s their submission. I must 
‘ay, the Hansard will reflect that I don’t think he 
lefended that position very well. 

100 

_ When you talk about, for instance — and I’m just 
vicking one — the fact that an employee can no longer 
‘laim for more than six months when right now they’re 
mntitled to claim for two years, would you say that that’s 


a clear indication of a right that’s been denied a worker 
in Bill 49, a right that exists now and that’s absolutely 
being lost, and could you explain, in as clear a language 
as possible, why you would believe that if that’s so? 

Ms Maureen Prebinski: As you said, currently a 
worker has a right to claim back wages in the amounts 
owed up to two years. By eroding that right to six 
months, it allows the employer to continue violations of 
the act, and by putting them in periods of less than six 
months and paying what’s owed, continue doing it in a 
continual fashion like that. We see that the Bill 49 
amendment erodes the fundamental right of workers to 
their two years of back pay, if it’s entitled. 

Mr Baird: Thank you very much for your presenta- 
tion. Given that we only have a minute, I just have a few 
comments. You mentioned in your presentation the 
situation involving the Screaming Tale in Belleville and 
Port Hope, and that the Minister of Labour said it would 
take two months to look into it. The last three or four 
Ministers of Labour, I think I can safely say this, don’t 
get involved in individual cases. We do that because it 
would be inappropriate for the political actor to receive 
a call from a constituent or from a friend or voter saying, 
“Listen, I’m having some problems with an employment 
standards officer; could you just call them off?” I know 
I’ve received, as a member of Parliament, a number of 
calls requesting that. What I say is: “No, I don’t get 
involved in those issues. If an employment standards 
officer is investigating you, they'll investigate you 
independently.” So that’s a very important principle that 
we adopt. The professionals within the ministry who 
provide that investigative function did go in and issue 
orders, and I believe the place is out of business. Actual- 
ly, one of the first contacts our ministry got on that issue 
came from the member for Scarborough East, sitting to 
my right. 

The second issue was the privatization of collection. I 
guess I can indicate to you that we’re just simply not 
satisfied with collecting 25 cents on the dollar. That’s 
what the last three governments, including this one, are 
collecting. We’re only collecting 25 cents on the dollar. 
I’m just abhorred by that. I think we can do a much 
better job than that. The minister believes we can. That’s 
what we’re seeking to do. I guess if there were any easy 
solutions to getting that up to 100% in one day, certainly 
we would have done it. I know the previous government 
would have done it, and so would the Liberal govern- 
ment. 

So I guess in terms of the ongoing review, if you have 
any specific suggestions on how we can get that up to 
100% we'd love to hear them. If you could get back to 
us, because I think we’re very keen. It’s the biggest 
disincentive to people paying. If people know that there’s 
only 25 cents on the dollar being paid they don’t pay, so 
we want to get that up there. We’d welcome any sugges- 
tions you folks would have in terms of the broad amount 
of experience you bring to the table. 

Mr Hoy: Good morning, and thank you for your 
presentation. We agree with you that this part of Bill 49 
should have been tied in with the comprehensive review 
that will follow this year and into perhaps next year. It 
seems that it would have been better to discuss the whole 
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issue of labour relations and so on all at once. Any 
amendments that might flow should have been discussed 
all as one package so that we could really get a true 
grasp of what the government's thinking about here, 
rather than this piecemeal breaking up of the discussion. 

On page 3 you say, “If unionized workplaces can opt 
out of the minimum standards, then non-union employers 
will demand the same right.” Do you see anything in Bill 
49 that would prevent those employers from demanding 
that right, and does the bill provide protection, in your 
mind, for those non-unionized persons? 

Ms Prebinski: The bill currently, as written, doesn’t 
amend the Employment Standards Act that would allow 
non-union workplaces to demand that right, but we see 
that as part of the whole philosophy that exists out there 
today. If the two-tiered system of standards came to be, 
employers in unionized environments can come to the 
table and demand that we opt out of the minimum 
employment standards. We see inevitably that non-union 
employers will approach the government requesting 
amendments to the Employment Standards Act so that it 
gives them the same right to opt out. 

The Chair: Thank you both for taking the time to 
appear before us this morning. We appreciate it. 


HOSPITALITY AND SERVICE TRADES UNION, 
LOCAL 261 


The Chair: Next up is the Hospitality and Service 
Trades Union, Local 261. Good morning. Welcome to the 
committee. Just as a reminder, we have 15 minutes for 
you to divide as you see fit between presentation time 
and question-and-answer period. 

Mr Jim McDonald: We come before the committee 
today representing approximately 1,600 members of the 
local here in Ottawa and approximately 10,000 to 12,000 
members through affiliated unions across the province 
who are predominantly employed in the hospitality 
industry, which is also known and regarded as the 
second-largest industry in the province. 

As you know, the original Employment Standards Act 
evolved from a need in the 19th century to place controls 
on the employer’s ability to exploit workers through the 
freedom of contract. The Employment Standards Act has 
evolved through the years and has now come to protect 
such standards as minimum wages, hours of work, 
Overtime, public holidays, vacation leave, pregnancy 
leave, parental leave, equal pay for equal work, termina- 
tion notice, severance pay and provisions to help laid-off 
workers. 

Never through the course of the history of the 
Employment Standards Act have provisions been 
extremely generous in the form of dictating to employers 
large quantities of money or large entitlements to bene- 
fits, but they have served the purpose in setting a mini- 
mum floor and they have established the purpose of 
stopping exploitation of workers. 

With the introduction of Bill 49 the labour minister, 
Elizabeth Witmer, has publicly stated that the amend- 
ments being proposed are of a housekeeping nature. 
Clearly, after we had a chance to read through the 
amendments, we see that they’re much more substantive 
than that of a housekeeping nature. In reality the pro- 


posed amendments really only go to support another 
initiative of an anti-labour government. The changes are 
substantive to everybody: They have major impacts on 
both union and non-union workers and they help 
employers by making it easier and cheaper to violate the 
Employment Standards Act than it is to comply with it. 

For the purpose of presentation here today we have 
subcategorized the particular parts of the act. 

I’ll start with flexible standards. The provisions of Bill 
49 to include flexible standards and allow for basic 
minimum standards to be negotiated into a collective 
agreement put things right back at the mercy of the ever- 
powerful employer once again. This, combined with Bill 
7 which was passed in November 1995, further compli- 
cates the unions’ role and their ability to productively, 
efficiently and effectively negotiate proper terms of 
employment, conditions of employment, for employees in 
the province. Without minimum standards there will be 
no minimum guidelines for employees to follow up at the 
negotiating table. It puts everything up for grabs, loses 
decades of progress made in labour in Ontario and goes 
back to the take-it-or-leave-it scenario of the employer. 

When you combine this take-it-or-leave-it potential 
with the changes in the Labour Relations Act last 
November, strikes are going to be much more difficult 
and negotiations are going to be much more difficult. We 
can foresee much longer, harder negotiations, longer 
strikes, more violent strikes, and there doesn’t seem to be 
an end to it. 

1110 

For non-unionized workers Bill 49 effectively erodes 
decades of progress made to allow non-unionized workers 
to continue to make an acceptable living standard. 

It’s common knowledge that non-union workers also 
benefit from the abilities and negotiations of union 
workers. Where a union has been successful in negoti- 
ating collective agreements, rates of pay and conditions 
of employment in a particular industry, generally speak- 
ing non-unionized employees of similar businesses 
usually benefit from those types of gains. Historically the 
union has always been able to negotiate higher wage 
increases than non-union employees, but employers came 
along and also gave non-unionized workers better work- 
ing conditions and wages of pay. If we’re now going to 
allow employers to negotiate lower standards and lower 
wages, then it follows that non-unionized employees will 
be affected proportionately. 

Giving the employer the discretion to increase the 
number of hours of work will do nothing but eliminate 
jobs. If an employer is allowed to have somebody work 
60 hours a week instead of the 44 currently and is able to 
offset that by giving an extra week’s holidays, one out of 
every three employees could risk losing their job. Once 
they’ve lost their job, where do they go? They’re going 
to go right back to the government social assistance 
programs, welfare, UI, job retraining etc. The perceived 
benefit of Bill 49 will not reduce costs to the government 
at all but will only transfer them on to another govern- 
ment department. 

The money an employer saves through these initiat- 
ives — or the higher profits that a company could realize 
because of these initiatives — will most likely not find its 
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way back into the economy. If it’s not given to the 
employees, they have nowhere to spend it. They will not 
be able to support local Ontario businesses by buying 
their goods and products because they won’t have the 
money to do it. 

If it’s the minister’s objective to try to close the gap 
between conditions of work of unionized employees and 
non-unionized employees, this itself won’t achieve the 
goal either. Historically the philosophy of unionism, and 
in organizing a particular workplace, has been to level the 
playing field between employer and employees to permit 
them to negotiate fair wages and fair working conditions 
through collective bargaining. The same philosophy 
works in reverse for non-union employees. History also 
says that where an employer treats his employees well, 
pays them equitably and gives them proper working 
conditions, they resist having the union organize their 
activities. 

_ With respect to enforcement of the act, we can see the 
switch-over of Bill 49 as just being a way to cover the 
government’s current ineffectiveness in enforcing the act. 

The proposed amendments will serve two purposes: 
They will increase revenues for businesses through lower 
‘wages and deteriorating working conditions, and they will 
minimize the financial liability to all businesses which are 
guilty of violations under the Employment Standards Act. 
Given the government track record currently, they will 
also cover up the ineffectiveness of the government to 
enforce the act as it stands now. 

In 1994-95, out of approximately $64.3 million 
assessed against employers in favour of employees, only 
26% was actually collected and turned over to employees, 
and 35% of the reason for that was because employers 
simply refused to pay, not that they didn’t have the 
money. They just said, “No, I’m not paying it.” 

' With respect to going to civil courts versus Employ- 
ment Standards Act, for non-unionized workers this is 
going to create an unfair and unnecessary burden both 
financially and psychologically. The claim limit of a 
maximum of $10,000 and a maximum period of six 
months to make a claim will in effect stop employees 
from getting what they’re entitled to. 

_ Employees historically do not submit claims under the 
Employment Standards Act while they’re currently 
employed by the violating employer. I guess the biggest 
reason is fear of reprisal, and a very legitimate fear of 
reprisal. Forcing them now to put in a claim at a limit of 
$10,000 within a period of six months is either going to 
force them to tolerate the violation for longer periods of 
time and then take less or accept less when they finally 
do come to issue a complaint, or it’s going to force them 
‘0 want to leave their employment out of fear of reprisal 
in order to go after what is justifiably theirs. 

As a matter of interest, the cost associated with civil 
court action as opposed to employment standards prob- 
ably will not produce any cost or expenditure reductions 
‘0 the government either because the government is 
subsidizing the court system as much as it would subsi- 

lize the less expensive Employment Standards Act 
2nforcement. 
_ The bottom line for non-unionized employees is that 
hey’re going to be left with a decision: either to take the 


easy, least expensive way out and apply under the 
Employment Standards Act provisions of Bill 49 and 
settle for less than they’re entitled to; or to go to court, 
incur a great deal of expense, a prolonged period of time 
for court scheduling — you can wait up to two or three 
years now to even get your case heard — to get what 
they’re entitled to. 

For unionized employees, the other means referred to 
in Bill 49 aim directly at the grievance and arbitration 
process contained in collective agreements. This would 
also mean that unions and the membership would have to 
bear the costs of getting resolutions to problems or 
infractions of the Employment Standards Act. Currently 
the Labour Relations Act doesn’t provide for the 
awarding of damages where someone is found to be 
guilty of a violation. Now the unions and members are 
going to bear the cost of getting justice through the 
system. 

For labour relations purposes the Employment Stan- 
dards Act, for all intents, now will be considered to be 
part of a collective agreement. This puts the ability to 
decide on it in the hands of arbitrators and Ministry of 
Labour and increases the union’s duty of fair represen- 
tation to its members with respect to any complaints 
going through the Employment Standards Act. 

Arbitrators and the Ministry of Labour will now have 
to interpret collective agreements without having the 
benefit of existing minimum standards to rely on. They’ll 
have to interpret the intent and negotiating history of 
every individual collective agreement, which will fall 
under scrutiny, to find out whether or not rights contained 
in a collective agreement confer greater rights when 
assessed together. That in itself will be difficult when the 
term “confers greater rights...when...assessed together” 
has not even been defined in the act. 

In the investigative nature of resolution through 
arbitration, do arbitrators actually have the required 
investigative power that is currently enjoyed by 
employment standards officers and adjudicators in order 
to properly investigate? If they don’t, and if they don’t 
have access to the same powers to investigate, their 
jurisdiction could be rendered useless, leaving unionized 
employees with absolutely no recourse at all for viol- 
ations under the Employment Standards Act. This situ- 
ation could even be more prevalent in cases where a 
business is involved in a related employer situation or a 
successorship provision because the parties of the related 
employer or the successor may not have been party to the 
arbitration itself and therefore may not be bound by any 
decisions made by the arbitrator. 

With respect to maximum claims of $10,000 and/or a 
period of six months, this places a very tight limit on 
employees. Even the most poorly paid workers are 
frequently owed more than $10,000 in claims through 
employment standards procedures. Workers in the lower 
wage scales cannot afford the cost of lawyers, they 
cannot afford to wait prolonged periods of time to get 
what they’re entitled to and often they are afraid of 
reprisal and therefore do not pursue a claim until their 
employment with the violating employer has been 
discontinued. It is estimated that almost 90% of claims 
going through employment standards are made by 
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employees who have already terminated their employment 
with the employer. a 

The implementation of these maximums and minimums 
will undoubtedly encourage employers to violate the act. 
It’s going to be cheaper for them to violate it and pay 
after than it will be to actually follow the terms of the 
act. 

With respect to privatization of collections, we’re 
opposed to the notion that it be privatized. Giving 
collectors the discretion to negotiate terms of settlement 
will drastically affect the amounts of money paid to 
employees by employers and could end up in a horse- 
trading kind of scenario where employees again will be 
forced to accept less than what they are entitled to and 
employers will be invited and encouraged to violate the 
act. It will be cheaper for them in the long run to violate 
it and negotiate a settlement at 75% or less instead of 
paying 100% of what is entitled. 

The Chair: Mr McDonald, we’ve gone over the time, 
but if you’d like to make some concluding remarks I'll 
allow another minute or so. 

Mr McDonald: Okay. I didn’t know I was rattling on 
like that. 

In conclusion, it’s very apparent that our union and 
affiliated unions across the province are in opposition to 
Bill 49. We recognize that there need to be changes to 
the Employment Standards Act. We recognize that things 
have to be brought up to date and that the economy and 
recession have a place in making those changes, but the 
changes being presented today serve no purpose whatso- 
ever and, if anything, will have a detrimental impact on 
employees in Ontario. Thank you. 

The Chair: Thank you very much. We appreciate the 
time you took to make the presentation before us here 
this morning. 

The clerk advises me that the United Steelworkers of 
America, Local 5297, have cancelled their presentation. 
The committee will stand in recess until 1:15. 

The committee recessed from 1123 to 1317. 


OTTAWA AND DISTRICT LABOUR COUNCIL 


The Chair: I call the meeting back to order. Our first 
group this afternoon is the Ottawa and District Labour 
Council. Good afternoon, and welcome to the committee. 
Just as a reminder, we have 15 minutes for each group to 
divide as they see fit between a presentation or question 
and answer period. 

Ms Naomi Gadbois: Thank you. Ladies and gentle- 
men, my name is Naomi Gadbois. I am the vice-president 
of the Ottawa and District Labour Council. The Ottawa 
and District Labour Council has 71 affiliated local unions 
representing approximately 44,000 members in Ottawa- 
Carleton region. These 44,000 members live, work, spend 
and vote in this community, as do our respective families. 

The ODLC welcomes the opportunity to make a 
submission on the proposed “housekeeping” amendments 
to the Employment Standards Act contained in Bill 49. 
Our brief is longer than the time allotted to speak. We 
have submitted it and we encourage the committee to 
read it. We will restrict comments to three points perhaps 
not covered by other presenters this afternoon. 


Our first issue is the red tape committee and the notion 
of public versus private interests. We understand that the 
so-called housekeeping amendments, which are in fact 
significant and substantive changes, grew out of the 
deliberations of the red tape committee. It is our further 
understanding that the overall labour/employment strategy 
of the red tape committee is to overhaul all 
labour/employment-related legislation with a view to 
altering current and historical views of what is appropri- 
ately considered a public interest and to transform these 
public interests into private concerns. 

The public-versus-private split is evidenced in Bill 49 
in myriad ways. Minimum standards are a public issue, 
yet the original Bill 49 relegated their negotiation to 
private parties. While this position is being dropped for 
the time being, there is no commitment to drop it alto- 
gether. Labour harmony is a public issue and the resol- 
ution of labour disputes should not be left only to private 
parties to work out. 

The enforcement of minimum standards is a public 
issue, yet it will be placed in the hands of private col- 
lectors, with the government’s control over the standard 
of collection limited and without public benefit of the 
collections that are successful. 

Deterring employers from breaching minimum stan- 
dards is in the public interest, and Bill 49 does nothing to 
deter delinquent employers. From our perspective, Bill 49 
provides an incentive to employers to break the law. 

In short, the costs and consequences of employers 
failing to abide by minimum standards is a public cost 
and not a private matter. We oppose the recharacteriza- 
tion of these as private in nature. 

Our second point concerns the impact on unionized 
employees. We are encouraged that the government has 
decided to drop subsection 4(3) from Bill 49 for the time 
being, but we are dismayed, however, that it has not been 
dropped altogether. Please refer to our paper for our view 
on what its devastating impact would be. 

Bill 49 still requires unionized workers to enforce their 
minimum standard protections through the grievance and 
arbitration process. This foists the responsibility and costs 
of enforcing what ought to be considered a public right 
on to the union and the employer. While we assume that 
the Harris government is quite gleeful about increasing 
costs to unions, the Harris constituency — small busi- 
ness — will not be gleeful about these new costs. In 
addition, different arbitrators will deal with standards 
differently. Different results will have as much negative 
impact for competitive employers as they will have for 
unions and the workers they represent. Bill 49 will cost 
employers a lot more time and money. 

Third, the impact on non-unionized employees: The 
cumulative impact of the changes regarding the new 
limitation periods, election on forum, caps on claims and 
privatization of enforcement have the impact of discour- 
aging employers from complying with the act. 

Consider the following typical example: We have an 
employee who is a salesperson with over 20 years of 
service. As a salesperson, her remuneration was struc- 
tured as a low base salary of $25,000 per year, plus 
bonuses paid quarterly. The bonuses are based on 4 
percentage of sales. For the past five years, her bonuses 
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have ranged between $25,000 and $30,000 per year, for 
a total annual income of $50,000 to $55,000. She has 
also worked a huge amount of overtime because she 
covers the office when the manager is away and spends 
a lot of time on the road. The overtime has been banked 
and she has over 100 hours of banked overtime for the 
last quarter, valued at $2,000. Her travel expenses are to 
be reimbursed, which include the car lease, gas, mileage, 
hotels and meals, all valued at $2,500 for the last quarter. 

Her employer approaches her in January and tells her 
that it is having a bit of a cash crunch and therefore 

cannot make the $6,000 bonus payment payable for the 
quarter ending last December, but thinks it will be in a 
position to do so in March. The employee is dismayed, 
but she says she will continue working. By the end of 
March, she calculates that her January to March bonus is 
$5,500. Together with the $6,000 arrears for October to 
December bonus, the banked overtime of $2,000 and the 
outstanding travel expense of $2,500, she is owed 
‘$16,000 in arrears alone. She goes to the employer and 
makes a request that the outstanding $16,000 be paid to 
her within a reasonable time. The employer gets angry 
and fires her, claiming that she is guilty of insubordina- 
tion and that he has therefore lost his trust in her. The 
employer does not pay her the $16,000 in arrears, nor 
does he pay her the amount he owes under the termina- 
tion and severance provisions of the act. 

_ She has no savings because the employer had been in 
arrears and her income for the last three months had gone 
down as a result. The Ontario legal aid plan no longer 
funds any wrongful dismissal cases and she has been told 
by two lawyers that they will not meet with her unless 
she pays a $5,000 retainer up front. She is denied UIC 
because the employer has alleged that it fired her for 
cause. She has been told by social services that there will 
be a three-month waiting period for social assistance 
because the employer has alleged cause. She talks to a 
friend who is a law student, who tells her to file a 
complaint under the Employment Standards Act. No one 
draws her attention to section 64.3, so she does not know 
that by filing a complaint she has just given up her 
common law civil claim for damages in lieu of notice in 
2xcess of those prescribed in the act. 

Her claim for arrears in wages and overtime is 
$16,000. In addition to the arrears, she has a claim for 
damages in lieu of proper notice, which at common law 
would be in the $75,000 range and which, under the 
combined termination and severance provisions of the 
4mployment Standards Act, total $25,000. Her job search 
1as been hampered by her employer, who tells prospec- 
‘ive employers that she was fired because she cannot be 
Tusted and is litigious. The employment standards officer 
Nvestigates the complaint and ultimately makes an order 
hat the employer pay $10,000 for the arrears. She loses 
he $6,000 because of the cap on arrears in subsection 
95(1.3) and the employer is also ordered to pay the 
ermination and severance payment of $25,000. 

_ The employer refuses to pay, so two years later the 
lirector appoints a private collector. The employer tells 
he collector that the most it can pay will be $20,000, 
ncluding the administrative and collection fees. Other- 
vise, it will declare bankruptcy and will not be liable to 
offences or any other penalties thanks to the amendments 


in Bill 7. The collector tells the employee that the 
maximum she can get is $20,000. She is now completely 
desperate and says she will take it. Pursuant to subsec- 
tions 73.0.2(2) and (7), the private collector and the 
director take $4,500 for administration and collection fees 
and remit the remaining $15,500, minus income tax, UIC 
and CPP, to the employee. 

The employer has saved $71,000, plus the costs of 
legal representation and a potential award of costs against 
it by a court. The collection agency made a profit after 
expenses of $3,000, because it took only three phone 
calls to resolve the matter, but the ministry didn’t have 
the time or resources to monitor or audit the private 
collector. Unfortunately, the employee has lost $73,000. 
She may have lost her house or apartment in the time it 
took to resolve the matter. She may have lost her rela- 
tionship. She has definitely lost sleep and self-esteem and 
may or may not have had the ability to get back into the 
active workforce. The taxpayers have lost tax revenue 
from her in the range of $20,000 and the defraying of 
costs of about $4,000 that went to the private collector. 
Small businesses in the employee’s community have lost 
her buying power. 

A similarly situated employee who was able to retain 
a lawyer may have recovered the whole amount. A 
similarly situated employee who had a different collection 
agency assigned to the case may have recovered the 
whole amount claimed under the act. A similarly situated 
unionized employee would have pursued the matter by 
way of grievance and could have recovered the whole 
amount, albeit at the employer’s and the union’s expense. 

But in 1993-94 over 20,000 employment standards 
complains were made but only 27 prosecutions of 
employers were initiated, so the employer in this example 
can probably feel fairly secure that he will not be pro- 
secuted and there will be no consequence for breaking the 
law. In the intervening years he has had the full use of 
the 20,000 bucks he ultimately had to pay out. 

Bill 49 does not benefit employees or the public in 
general and it does nothing to assist the provincial debt 
or the provincial economy. Quite the contrary. 

I’m sorry, gentlemen, but I took the time to come and 
I would appreciate your attention. 

Bill 49, and Bill 7, have been useful in unifying the 
labour movement. Bill 49 should make it easier for 
unions to organize unrepresented employees, as they are 
largely unaware that their rights to minimum standards 
are being stripped away by the Harris government. Bill 
49 enhances the union’s appeal to both represented and 
unrepresented workers. But Bill 49 does not help 
employees or the public, and is this what you intended? 
We are the voice of 44,000 voters and their families and 
we thank you. 

The Chair: Thank you. That allows us three minutes, 
one minute per caucus, and the questioning this time will 
commence with the official opposition. 

1330 

Mr Hoy: Thank you very much for your presentation. 
It’s a graphic example of how things could go wrong 
under Bill 49 as it pertains to this particular employee. 

It was suggested earlier this morning, and I think many 
of us would have to agree with this statement, that a lot 
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of employers have open lines of communication and 
discuss things with their employees, such as it started out 
at the beginning of this example where the employer said, 
“I’m a little bit behind.” The employee says, “All right. 
I’ll wait a little bit and hopefully things will work out.” 
That’s an open line of communication. But things went 
on to be delayed and payments were delayed. I think 
your concern mostly, through this example, is the 
enforcement. 

Ms Gadbois: Absolutely, yes. 

Mr Hoy: The government is saying they can’t collect 
very many of these moneys, less than 25%. Now they’re 
saying that in certain situations under the private collector 
715% would be better. How do you react to that prescrip- 
tion for remedy? 

Ms Gadbois: It seems to me, gentlemen, that the 
government has absolutely no problem collecting its 
taxes. If you don’t pay your taxes, there are all kinds of 
penalties that devolve upon you. If collecting money from 
employers that is owed to workers were an issue of 
concern to the government, they would simply write 
legislation that would make it possible to do so. They do 
it in other areas. 

Mr Christopherson: Naomi, thank your for your 
presentation. That’s probably the best illustration we’ve 
had of taking a pretty commonplace situation and walking 
through the various doors of the new legislation and 
showing where people will arrive at. I think it’s fair to 
say that there are much scarier examples of people who 
are a lot more vulnerable who don’t even start out with 
some of the benefits that this worker might in terms of 
facing those kinds of problems. I’d be interested to hear 
from the government. If they want to challenge that this 
isn’t a real possibility, ’d be interested to hear them 
make that challenge. 

Assuming that they can’t or certainly won’t be able to 
do it effectively, I would also draw to your attention that 
the Nepean Chamber of Commerce came in this morning 
and said: “The reduction in time to file a complaint, from 
two years to six months, allows disagreements to be dealt 
with in a timely manner. This benefits both workplace 
parties.” Further, the Gloucester Chamber of Commerce 
came in and said the bill “continues to protect minimum 
employment standards for workers.” 

I should say that neither have the government members 
yet admitted that this bill takes away the rights of 
workers. They still maintain in the face of all the evi- 
dence that you and others have brought forward all across 
Ontario — and I can tell you your thinking is consistent 
with representatives of working people, organized and 
unorganized, all across this province. They still will not 
admit to the fact that bottom-line rights of workers are 
being taken away. Any further thoughts you would have 
on the fact that they’re continuing to defend, and you will 
this afternoon hear the government defend, that this is not 
taking away minimum standards? 

The Chair: Thank you, Mr Christopherson. Mr Baird. 

Mr Christopherson: Normally you offer a chance for 
a brief response. 

The Chair: Well, you were already at two and a half 
minutes for your one minute. 

Mr Garry J. Guzzo (Ottawa-Rideau): You’ ve got to 
learn to cut those questions. 


Ms Gadbois: I’1I simply agree with Mr Christopherson 
as my response. 

The Chair: Super. Mr Barrett? 

Mr Barrett: Ms Gadbois, thank you for your pres- 
entation on behalf of the Ottawa and District Labour 
Council. You mentioned the deliberations of the red tape 
committee and some strategy behind this. Very simply, 
the strategy is no more than to eliminate red tape com- 
pletely. There’s really no secondary policy initiative. 
We’re not going to leave in any silly rules or regulations 
to try and achieve some other goal. That’s not the reason. 

Our reason for eliminating red tape is to eliminate as 
many barriers to economic activity or barriers to indus- 
trial relations or creating jobs in this province as possible. 
Red tape itself is really an indirect tax on activity and on 
people’s resources, so anything that’s unwieldy or doesn’t 
fit or is there for no good reason will be history. 

Ms Gadbois: I understand what you’re saying and — 

Mr Barrett: We’re looking for good reasons to leave 
things in or take them out. That’s why we’re — 

Ms Gadbois: Sure. The thing is in the definition of 
what red tape and silly regulations do, and for the most 
part what they do is protect people who have absolutely 
no power in the workplace against their employers, sir. 
To remove those barriers, as you call them, basically 
means to have open season on workers in this country in 
their workplaces, as we had 100 years ago. I guess it 
depends on your definition of what those things do, sir. 

The Chair: Thank you for taking the time to make a 
presentation before us here today. We appreciate it. 


CCS CANADA LTD 


The Chair: That leads us to CCS Canada Ltd. Good 
afternoon. Welcome to the committee. We have 15 
minutes for you to use and divide as you see fit. 

Mr Kevin McGrath: Thank you, committee members. 
My name is Kevin McGrath and I’m appearing in two 
capacities: (1) as an independent businessperson and (2) 
as a spokesman for CCS Canada Ltd. 

CCS Canada Ltd is a collection agency for interna- 
tional insurance companies in Canada. I am an agent in 
Small Claims Court and on a daily basis I deal with 
businesses, employers and persons who owe money, and 
I know them all very well. These are the people who are 
also involved at one end or the other of the Employment 
Standards Act. The figures have since been adjusted, I 
understand, but the last information I had was that two 
thirds of the orders made by the department were not 
paid, and there’s a tremendous cost there. It does not 
send a very punitive message to the employers who flout 
the law and cheat their employees. 

There are two reasons for this high ratio of unpaid 
claims: First, there is too much time given to the type of 
employer who may be a cheat by the complaint pres- 
ented; second, up to now the department has not 
employed professional collectors from the start. 

Let us look at the first cause. The employer who is the 
subject of the complaint by an employee is either a cheat 
or because of necessity is cutting every cost possible in 
order to survive. In either case, time is working against 
the creditor, either the victim-employee or the department 
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of labour and whoever may be associated with them. 
Under Bill 49, the time within which complaints must be 
filed has improved to six months, but even this is too 
long. It should be shortened to a period of 60 days from 
the time of the offence or the discovery of the offence. 

If the employer has not corrected the problem with the 
employee within 60 days, it is not going to be corrected. 
The sooner the employee recognizes this fact, the better 
off he or she is. The shorter time creates an urgency in 
seeing that the claim is filed early. Filing early gives the 
standards officer a better chance to stop this offence 
happening to others and to effect recovery. It is not hard 
for a slick talker to persuade the victim to wait a little 
longer until the matter is fixed up. It does not get fixed 
up; it only gets worse. The cheats are buying time. 

_ Whether the employer is honest or a cheat, they 
continue to cultivate the ill-gotten gains at a price to the 
victim. Everyone must understand the urgency of filing 
the claim promptly, and putting an early deadline on it is 
the way to create this urgency. The employer knows 
‘immediate settlement cannot be delayed. The employee, 
/who cannot afford to forfeit the money, knows it is now 
or never to get things done quickly. The standards officer 
has a better opportunity to solve the problem. It also 
reduces the amount payable from the employee wage 
protection fund. 

__ To give two years for an order or a refusal to issue an 
‘order is unfair to the employer and it’s unfair to the 
'employee. It is an unnecessary delay. I think Mr Guzzo 
would agree with me that justice delayed is justice 
denied. 

Mr Grandmaitre: He won’t agree. 

Mr McGrath: Well, I'l] ask him after. 

If an offence against the act is a crime, then crime 
‘prevention should commence as soon as possible. It only 
gets worse if no decision needs to be made for two years. 
‘Human nature is such that decisions are made, at most 
‘times, only against a deadline and not before. It is not 
fair to the employee to wait up to two years, if the money 
is coming from the employee wage protection fund, or 
‘for an order to be made. Certainly the payment will not 
‘be made while the investigation is going on. It is not fair 
‘to the employer to have an investigation hanging over his 
‘head for two years. Get it finalized as soon as possible. 
'1340 
| While an investigation is being carried on and the 
order may be pending, the employer is tied up for finance 
‘or is forced to settle an unjust claim. The tension suffered 
‘by an innocent employer will drain attention from more 
‘productive endeavours and planning. The only person 
these delays help are the people who are trying to avoid 
the law. 

Ninety days, not two years, should be sufficient time 
to investigate and make a decision as to the issuing or 
withholding of an order. This would not interfere with the 
‘other provisions of the act where there is mention of a 
two-year period. Everyone, particularly those who would 
‘not have occasion to use it regularly, must constantly be 
‘reminded of the time frames. The collection of debts is a 
highly specialized profession. Collecting debts is an 
exacting job requiring focus and determination. The 
psychology of debtor motivation to pay is a serious study. 


Everyone does not have this talent. The staff who admin- 
ister the Employment Standards Act do not have the time 
to effect the collections, unless they have taken the many 
courses offered to collectors by trade associations 
involved in the collection of debts, and they would not 
have the expertise to collect against the many other 
professional collectors who are attempting to collect from 
the same debtor. 

An independent collection agency will return more 
money faster. They have the ability and the technical 
knowhow to do the job better at a predetermined, fixed 
price, thereby effecting a saving for the client. Remem- 
ber, two thirds of the orders are uncollected, and that is 
a tremendous cost. 

There are other points I would be pleased to discuss; 
however, I want to allow time for questions in this brief 
time allowed to me for this presentation. 

The Chair: Thank you very much. That’s six minutes, 
so we have three minutes per caucus for questioning. The 
questioning will commence with the third party. 

Mr Christopherson: Do you consider yourself an 
expert in your field? 

Mr McGrath: Yes. 

Mr Christopherson: Do you consider yourself a 
professional? 

Mr McGrath: Yes. 

Mr Christopherson: Would you stop being either one 
of those if you worked for the government instead of 
your own corporation? 

Mr McGrath: I might not have the same motivation. 

Mr Christopherson: But you said you were a pro- 
fessional. A professional does things for reasons other 
than monetary remuneration. 

I would like to ask you another question. You’ve 
talked about the fact that you thought six months was too 
long, that you’d like to move it to 60 days. Are you 
aware — and I’m suggesting you may not be; that’s why 
I’m raising this — that it’s not unusual for a very 
vulnerable employee working for a bad boss — not that 
they all are — who’s being ripped off but who for a long 
period of time may not know they’re being ripped off — 
then they become aware of it through one means or 
another but they’re afraid to file a complaint because 
they’ll be fired and they know it, and it takes them time 
to secure another job. Ninety percent of all claims are 
placed after someone has left the employment of a bad 
boss. The current law allows them to go back at least two 
years and collect back pay they’re owed. Your suggestion 
would further deny them money they’re owed. 

Mr McGrath: I don’t think it would. And I say that 
because in my brief I said, “or as soon as it comes to 
their attention”; “60 days, from the time of the offence or 
from the time it comes to the attention of the offended.” 

Mr Christopherson: So are you saying they should be 
able to go back two years and collect the money they’re 
owed, as the law now provides? 

Mr McGrath: I think they should perhaps be able to 
even go back further. For example, if someone was 
denied money for an extended period of time and it just 
dawned on them or they just had the benefit of counsel, 
or the government took out newspaper ads and radio ads 
to let them know what their rights are, if it comes to their 
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attention at that time, they should be able to go back any 
period of time. 

Mr Christopherson: Very good answer, and I appreci- 
ate that very much. I suggest that’s exactly the kind of 
professional expertise, motivated by the right reasons, 
which is to help vulnerable people who are being ripped 
off, that the government has an obligation to provide. I’d 
sure like to see the government hire someone like you, 
with those kinds of qualifications and moral standards, 
out there going after these bad bosses. 

Mr McGrath: Thank you. I’ll give you my card. 

Mr Guzzo: Consider it done. 

Mr Christopherson: Hansard got that, I hope. 

Mr Baird: Thank you very much for your presenta- 
tion. My colleague from Hamilton Centre mentioned that 
the laws now allow workers to go back two years and 
collect back pay that they’re owed. It becomes an issue 
of the principle of rights, which I think we all share, but 
it becomes separated from reality. The current law does 
not really allow people to go back two years and collect 
what they’re owed. With the administration of the current 
law, people are only seeing 25 cents on the dollar being 
collected, so that is a falsehood. We are not seeing 
workers go back two years and collect what they’re 
owed, because they’re not collecting it. The current 
process isn’t working. That’s one of the reasons we want 
to go to private collection agencies, because we in 
government obviously don’t do a very good job about 
that. The previous speaker said, “Just strengthen the 
legislation.” I say, tell us how to strengthen it. Give me 
specific examples, I’ve said to previous speakers, because 
obviously we can’t find them. 

The previous government made a valiant attempt for 
five years and they couldn’t find them. The Liberals 
haven’t been able to find them. We simply have been 
proven, all parties, ineffective at collecting more than 
25%. I think at some point in this debate we’ve got to 
say that the principle of rights is so paramount — 

Mr Christopherson: Why not take away the whole 
protection, John? Then you’ll have 100% success. 

Mr Baird: — the principle of rights has become so 
separated from reality that we’d rather keep the principle 
of rights. It doesn’t matter if people ever collect them, 
but in principle it’s great. That’s why we want to see 
these go to private collection agencies, because I can’t 
possibly see how you folks could do a worse job than all 
three parties have done for workers in this province. 

Mr McGrath: That’s a very nice vote of confidence. 
Thank you. 

Mr Baird: You’ve got two out of two so far. That’s 
the first thing this guy and I have agreed on since the 
hearings. 

Mr McGrath: What I want to bring up again is the 
amount of time. The guys who are out there who are 
going to cheat — let’s pick a real easy victim. Would 
you say telemarketers fall into a higher chance of offend- 
ing rights? They’re not even covered in the act, believe 
it or not. 

Mr Baird: Maybe they should be. 

Mr McGrath: They should be; I agree. In any event, 
whoever the offender is, generally they’re running on a 


shoestring or they’re running with the intention of 
perhaps taking advantage of someone who doesn’t know 
their rights. If we get the order in 60 days, the guy is 
hopefully still in business. Hopefully we’ll know whom 
he is working for, we’ll know where he is banking, we’ll 
seize that bank account and we’ll seize his contract if 
he’s being subcontracted to raise things for other people. 

Mr Baird: I just have one quick last question. Do you 
have an easier time obtaining results for your clients if 
the debt is less than six months old, or if it’s more than 
two years? 

Mr McGrath: Every day when an account is unpaid 
is another excuse not to pay it. 

Mr Grandmaitre: We all agree, I think, that the 
present government and previous governments have done 
a very poor job as far as collecting these dollars is 
concerned. Without having seen the enforcement legisla- 
tion, you say you can do a better job than the previous 
government. My question to you is, what is your cost on 
collecting $1,000, for instance, or per $1,000? What 
would be your cost or the cost to the employee trying to 
recover? 

Mr McGrath: Those are two separate questions. 

Mr Grandmaitre: Okay, answer (a) and then (b). 

Mr McGrath: Well, I’m not necessarily prepared to 
answer (a), because I didn’t come prepared to answer (a), 
but the generally agreed-upon commission rate is in the 
neighbourhood — well, the government just did a bidding 
process and I bid on that, for the $300 million in 
accounts. I would think that for these types of accounts, 
for the orders that would be given in 60 days, if the 
collection agency were to retain as its share 25% or 30%, 
you would find that most of the orders would be col- 
lected. 

I would also submit that price is not always the 
criterion. If the government is going to start selecting the 
collection agencies, I wouldn’t do it on price, because 
you get exactly what you pay for. 

Mr Grandmaitre: I realize this. 

Mr McGrath: If I may add to that, there are agencies 
out there that will do it for a nickel, or for 5%, but 
they’re not going to effect recovery, because they’re just 
going to be creamed. If you want the accounts collected, 
you give them to people who are trained collectors and 
who have a high recovery ratio. 

Mr Grandmaitre: Answer me this question: How 
about a new case? We’re talking about what’s being 
owed right now. Let’s say that on your desk tomorrow 
morning you get a new claim. What will be that charge 
or that fee or that commission or whatever? 

Mr McGrath: First of all, I wouldn’t charge anybody 
anything unless I collected the money. 

Mr Grandmaitre: Yes, I realize this. We all know 
this. A collection agency is a collection agency. They get 
a fee on what they collect. I’m asking you, what is your 
fee on whatever dollars you collect? 

Mr McGrath: It would average about 32% for my 
clients at present. 

The Chair: Thank you, Mr McGrath. We appreciate 
your taking the time to make a presentation before us. 

Mr McGrath: Thank you for listening. 
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CANADIAN UNION OF PUBLIC EMPLOYEES 
DISTRICT COUNCIL — OTTAWA-CARLETON 


The Chair: That leads us now to the Canadian Union 
of Public Employees, District Council — Ottawa- 
Carleton. Good afternoon and welcome to the committee. 

Mr Steve Sanderson: My name is Steve Sanderson. 
I’m the president of the Ottawa-Carleton CUPE district 
council, representing 5,000 members in the Ottawa- 
Carleton area. 

I want to just tell you a couple of things before I start. 
These types of sessions always let me think about a 
number of things that I think are important to me as an 
individual in this province, and also as an individual 
standing before this committee to attempt to help it find 
a way through these dilemmas. 

Today, I thought back to the time when I was 14 years 
of age and I was working in a store called Zellers. I 
worked 54 hours a week without overtime and I was 
lucky to get Wednesday afternoons off for a couple of 
hours. I made $1.25 an hour. If I got out of line with 
anybody, if I spoke up, if I said anything — in those 
days, I was in charge of all the shipping and receiving; I 
was in charge of making sure everything was in the 
kitchen; I had to take care of all the animals in the store; 
I had to make up all the signs; I had to open the store; I 
had to go to the manager, to the bank, and bring in the 
deposits for the week. The list went on and on. I made 
$1.25 an hour, and I wasn’t able to say a word about it. 
Nobody in that store talked to anybody else about 
anything because they were absolutely freaked out about 
saying things for fear that they would lose their jobs. 

That was just something that came to me, because I 
remember that experience of working. As I grew up, I 
remember the changes that came under employment 
standards and how people were able to benefit from that 
and be treated with dignity and respect. 

The other thing I’d like to say to you is that in my 
d0sition as a person who is working in this province, as 
an employee of an organization —I work with an 
organization called the Ottawa-Carleton Association for 
Persons with Developmental Disabilities. I help and assist 
oeople with developmental disabilities become employed 
Nn gainful jobs in this community and I’ve been doing 
chat for the last six years. I think it’s important to note 
hat some of the things that are being said in Ms 
Witmer’s last statements were about helping those people 
who need help the most. I guess what I could say to 
you — and that’s my experience, not yours — is that a 
iumber of the things that will, I think, come forward in 

his bill will make it much more difficult for those people 
who are developmentally disabled to be able to get 
zainful employment in our community. It will restrict 
them and it will put them at the back of the line. So 
‘hat’s another thing I think you should take into consider- 
ation when looking at what is going to be coming out of 
‘his bill. 
_ I want to also make my presentation a bit different 
Tom the other presentations that I’ve heard and that I’ve 
seen able to glean from other groups that have presented. 

know the major issues before us are the claims: the 


period of time for claims investigations, the limits on the 
claims, the role of enforcement of the government with 
respect to that issue and the use of private collection 
agencies, which was just brought to our attention by the 
previous speaker. I think you’re going to hear an awful 
lot about that stuff over the next couple of weeks — 
obviously not this particular group, but the group that is 
travelling throughout the province — but I feel that in 
some way I don’t specifically want to address those 
issues. What I want to address is what I feel is at the root 
of the changes and what I believe the role of the govern- 
ment should be in this type of endeavour with respect to 
ESA, or the death of ESA. 

One of the comments I do want to make, though, at 
this particular point is that although there will be changes 
coming in the fall that will be even more extreme, the 
Honourable Ms Witmer indicated that this is a house- 
keeping bill, and I would just like to suggest to you that 
the only real things I see as housekeeping are issues 
around vacation leave and maternity leave. Those seem 
to be the only ones I really can find. I think the others 
are really in the direction of a major revamp and a radical 
swing in direction which is going to be in favour of 
employers. 

I want to also start by talking about what I believe to 
be a law and what the importance of a law is. I suggest 
to you that I cannot find any laws on record in the 
province of Ontario for people to be caring, concerned 
employers. I did not find any laws on employers being 
too generous with employees. In neither case did I find 
those types of laws. 

I start by saying that because I want to look at the idea 
of what a law is all about and why people create laws 
and what the purpose of laws is. I think if we look quite 
carefully, laws traditionally or initially were to preserve 
and protect those who had against those who had not. I 
think the second way that laws were created was because 
there were things that happened in societies around the 
world and people said they would not regulate them- 
selves, and somebody had to take the responsibility of 
regulating so that there would be fairness and justice for 
all. 

In light of that, and in this case if we’re looking at 
employment standards, the law has been created as a 
result not of employees but as a result of what employers 
have done traditionally with employees. The cases are 
legend and the stories are legend about what has hap- 
pened with not only males but women and children 
working in unacceptable, extraordinary environments for 
lengthy periods of the day without any recourse to health 
and safety, and the list of litany of those terrible things 
goes on. The rules allow people to stand up and say, “I 
have something that I can say is mine and I can stand for 
it and there is somebody who’s going to help me with it.” 

I think it is also given that laws were created and laws 
are still in place because if the laws were not there, then 
we have that whole history of before the creation of 
employment standards as a mishmash of laws that 
required the creation of the Employment Standards Act 
because the employers would not regulate themselves. 
Thank goodness for that creation and thank goodness for 
the wisdom of the people who were in government at the 
time. 
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I believe too in the following statements, and this is 
something that I hold very close to my heart: that govern- 
ments and democracies are elected by the people to take 
care of the welfare of all of the citizens, and not just 
some of those citizens. I also believe that government has 
an ethical and moral responsibility to be fair and just and 
principled with all of those citizens. When a government 
favours one class or group of citizens, it loses its moral 
authority, and when it gives up its responsibility about 
regulating and enforcing laws, it becomes the puppet of 
the agent that is controlling it. I don’t have to name what 
I think that control agent is. 

With the Employment Standards Act, the changes that 
we’re looking at here, I believe the government is quickly 
moving in that direction. Just for the sake of analogy, I 
suggest to you that we have nomenclatures that are put in 
place. I know that PC stands for Progressive Conserva- 
tive, but more and more I see it as progressive corpor- 
ation. That scares me, because the government seems to 
be going in that direction, seeing government as business. 
It leaves people in this particular case, under Bill 49, as 
a result of the exclusions of the things that relate to 
organized labour, outside of it. It leaves the unorganized 
labour force defenceless. 

I suggest to you also that if you look at who is in the 
unorganized labour force, a large percentage of them are 
women. I believe they have been downtrodden and taken 
advantage of, and it’s just more recently that efforts have 
been made to give them an equal opportunity. That, 
again, I think is going to be under attack for women. 
Then, of course, there’s the preparation for the attack on 
organized labour that will come in the fall. 

I’ve heard through the minister’s comments once again 
that there is talk about minimum standards, and I know, 
in looking at this and the things that we will be looking 
at in the fall with respect to a complete revamping of the 
bill, that the concept of standards will in effect disappear. 
You cannot have standards if everybody has a different 
set that they consider to be that. In the end, you’ll have 
this hodgepodge of things which will make it even more 
difficult for anybody, let alone organized labour. If you 
look at unorganized labour, who will represent them? In 
effect, who will be speaking for them at these hearings? 
If there’s no body that represents them, who will come 
forward? 

1400 

I know that the comments I have made you’ll say — 
and you could easily say that, and so be it if that’s the 
case — “Who is this guy and what nerve does he have to 
say these things?” I want to suggest to you just a couple 
of things on that topic, if I could. I suppose if I could be 
so bold as to just go on with this particular part of my 
report. I’ve looked at a couple of things that I have said 
to you already. Some examples — me, I’m nobody, I 
have nothing to say as far as some of you may be 
concerned, but I would like to look at some of the things 
that are being said about how economic development will 
help everybody in this report and it will better lifestyles. 

There was an employment outlook report that was put 
together by the Organization for Economic Co-operation 
and Development and it says it ranks Canada near the top 
among western countries in terms of full-time workers in 


low-paid jobs. So more jobs doesn’t necessarily mean a 
better standard of life for those people who live in our 
province. The 25% of Canadians who are full-time 
workers receive less than two thirds of its median 
earnings, and that again is something that does not help 
Canadians. Furthermore, Canada has one of the highest 
rates of child poverty in the industrialized world. There’s 
a tremendous link between the chronically high unem- 
ployment that we have, the large-scale poverty that is 
presently among us and that is a disgrace for Ontario to 
have to say that and a grossly unequal distribution of 
income. That’s not me, that’s a fairly representative, 
important body. 

The UN Human Development Report — this is with 
respect to the balance of wealth and power — has 
indicated that wealth in the world of the 358 billionaires 
is equal to a combined income of the poorest 45% of the 
world’s population. That’s 2.3 billion people in this 
world. By 1991 statistics, 81% of the world’s population 
received only 15% of its income. So when you talk about 
distribution of wealth and people saying they’re really 
having a hard time and they can’t manage unless the 
rules are changed, then I suggest to you that there is a 
purpose behind all of this for them and that the key to 
growth is investment in education. 

We see also again the complex situation now where 
people are having a harder time gaining access to educa- 
tion. One year more of education represents an increase 
in the gross domestic product of 9%, and better nutri- 
tion — again, talking about poverty here, talking about 
people working — the statistic in 1976, it took 41 hours 
of work by one individual in the family to be able to take 
care of that family. Now it takes something like 75 hours 
of work by the two individuals working, and obviously 
the standards and the costs and the minimum wages being 
what they are with respect to the cost of living, do not 
allow people to do anything but to survive. 

Another report, not me speaking of this: In the presti- 
gious US journal Foreign Affairs — this is an article last 
year by Ethan Kapstein, who is the director of studies at 
the Council on Foreign Relations in New York. He was 
talking about the singleminded priority for deficit reduc- 
tion matched with that tight monetary policy of govern- 
ments. He indicated in this blue mbbon establishment 
publication that, “Just when working people need the 
nation state as a buffer from the world economy, it is 
abandoning them.” A further quote: “The spread of this 
dogma of restructuring fiscal policy is undermining the 
bargain struck with workers in every industrial nation,” 
and that’s the bargain struck 50 years ago right across the 
board with people indicating that there had to be change 
and there had to be a working together of people, of 
government and of business, and finally, that these tight 
monetary and fiscal policies have favoured financial 
interests at the expense of workers and have created an 
international renter class. In other words, people are 
forced to live in that way. So not me, another body that 
has credibility, blue-ribbon publication in the United 
States. 

I guess finally, an individual that maybe people should 
be listening to more than anybody else is Henry Mintz- 
berg, who is a professor at McGill University and at a 
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prestigious European business school, who was also 
published in this article in the Harvard Business 
Review — I guess that could not be seen in any way as 
being a “left-wing propaganda leaflet” — indicating 
that — let me just say to you that this man is, if you 
don’t know him, a world-renowned thinker and writer in 
management circles. There have been many things said 
about him. Basically, what he is arguing in this article, 
and it has been well publicized, is that government is not 
a company and cannot be managed as if it were a corpor- 
ation. 

Another interesting quote from Dr Mintzberg. It says: 
“All this knee-jerk stuff denies decades of working things 
out very carefully as to what government should do and 





business should do. They” — government — “throw it all 
to the wind because you have a bunch of” — that’s his 
quote — “idiot economists who don’t know anything 
practical.” 


__ He goes on to say other things here, that, for example, 
the Mike Harris Conservative government, for evidence 
that business-style management does not serve the 
citizens’ government, becomes hardened. It has more 
concern with selling lottery tickets than it has concern for 
people who are standing on the streets. It’s the whole 
business view of the toughest surviving. It’s all the value 
‘system coming into government, and Mike Harris does it 
with a vengeance. Mintzberg goes on to say that this type 
of attitude plays into the hands of those who “have a very 
callous view of society.” 

__ The Chair: Excuse me, Mr Sanderson. You’re already 
‘well over your time. If you can conclude in a sentence or 
two, I’d appreciate it. 

_ Mr Sanderson: Yes, I can. If I could just conclude by 
saying that — Franklin Delano Roosevelt — to have a 
strong nation, you have to have a healthy nation, and 
‘we’ve forgotten those things that are very important to 
bring people together so that they can live a reasonable, 
decent life. I really believe there are problems with this 
bill, and it will affect many, many thousands, if not tens 
of thousands of people in this province. 

_ I’m very sorry for going over my time limit. 

| The Chair: Thank you, Mr Sanderson. We appreciate 
your taking the time to make a presentation before us 
here today. 


| 


EMOND HARNDEN 


| The Chair: That leads us now to our next presenta- 
tion. I think the agenda is slightly incorrect. The actual 
title was Emond Harnden law firm, Mr Andrew 
Tremayne: Good afternoon. Welcome to the committee. 

Mr Andrew Tremayne: Good afternoon, Mr Chair- 
man. 

The Chair: Again, we have 15 minutes for you to use 
as you see fit. 

Mr Tremayne: My name is Andrew Tremayne, and 
I’m an associate with the law firm of Emond Harnden. 
Emond Harnden is a law firm which advises employers 
with respect to labour and employment issues. My 
associates and I restrict our practice to this area, and we 
are the largest firm of its kind of eastern Ontario. 

__ Naturally, the changes which are contemplated to the 
Employment Standards Act by Bill 49 are of great 


interest to my associates and I, and also, more important- 
ly I think, to our clients. 

In general, we support the proposed changes and 
encourage this committee to recommend speedy passage 
of this bill, but we do have a few specific submissions for 
this committee with respect to a couple of particular 
areas. There are four areas I’d like to touch on: first of 
all, the amendments which would reduce parallel claims 
and forum shopping; secondly, the amendments which 
would ensure that complaints are made in a timely 
fashion and which would reduce retroactive recovery; 
thirdly, the increase in the time limit for requesting 
review of a decision; and fourth and finally, those aspects 
of the bill which clarify portions of the pregnancy and 
parental leave provisions. 

First of all, we advise employers whose workforces are 
both unionized and non-unionized, and in both cases the 
employers at present face the possibility of having to 
litigate ESA-based claims in more than one forum, either 
before an employment standards officer and in the courts 
in the case of non-unionized employees, or before an 
employment standards officer and an arbitrator. In either 
case, our clients face the prospect of greatly increased 
and, in our view, unnecessary expense in defending 
themselves twice. 

First, with respect to the civil claims — as this com- 
mittee is probably aware, courts have recently begun to 
apply a principle of issue estoppel to proceedings before 
them in situations where an employee has made a suc- 
cessful complaint pursuant to the Employment Standards 
Act. Many of our clients are alarmed to discover that a 
determination by an employment standards officer that an 
employee has been terminated without cause is entitled to 
termination and severance pay pursuant to the ESA, and 
can have that decision form the basis for a successful 
wrongful dismissal claim where the potential damages run 
up to 24 months of pay. In our view, the revisions to the 
act which are contemplated under section 19, which 
would eliminate that possibility, should be supported, and 
in our respectful submission, no one will be denied the 
right to make a claim. In fact, what is happening, in our 
view, is the claims are going to be channelled into the 
most appropriate forum, either the courts or the employ- 
ment standards branch. 
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With respect to the companion piece, section 20, it’s in 
that area where we see that the provisions of the ESA 
will be read into a collective agreement and an arbitrator 
will be able to enforce those provisions. In our respectful 
submission, that section does require some additional 
clarification. First of all, with respect to time limits: 
Would the time limits of a collective agreement for the 
filing of a grievance apply with respect to an ESA-based 
claim? We feel that should be clarified. 

Secondly, would an arbitrator have the enhanced 
powers, particularly those investigatory powers which are 
contemplated under section 29 of the bill, in enforcing a 
deemed breach of the collective agreement? At the 
moment, arbitrators act more in a mediator/decision- 
making role rather than as an investigator. So in our 
view, some thought should be given to the specific 
provisions of the Employment Standards Act as amended 
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by Bill 49 in terms of which specific provisions of the act 
will be enforced through the collective agreement. 

Finally, the issue with respect to the administrative 
aspect, again in terms of limitation for recovery period, 
that should be clarified in terms of whether the collective 
agreement standard applies or whether the Employment 
Standards Act as amended by Bill 49 applies. 

With respect to the provisions which would ensure that 
complaints are made in a more timely fashion, we 
heartily support those provisions. Many of our clients 
express a great deal of frustration with what seems to be 
claims being filed long after the ability to investigate 
them properly and, in effect, many instances to resolve 
them have passed, so we support heartily the amendments 
which would reduce that time period. 

We also support the provisions of Bill 49 which would 
increase the time limit for the filing of an application for 
review of an officer’s decision from 15 to 45 days. As 
the committee knows, employers are required to first 
comply with an order to pay before they are permitted to 
file for review. In our respectful submission, the commit- 
tee should turn its mind to that provision of the act. A 
reasonable compromise might be the requirement to pay 
a portion of an order to pay, because for many 
employers, an order to pay can be prohibitively expens- 
ive, and in our view, the enforcement proceedings should 
be separate from the determination of the nights and 
whether or not there has been a breach. Nevertheless, the 
extension of time from 15 to 45 days will I think allow 
many employers, who in many situations have to seek 
legal advice and do seek legal advice for the first time 
when a decision is rendered against them, to more 
properly inform themselves and, if necessary, to secure 
the funds necessary to comply with the order to pay in 
order to initiate the review process. 

The final area I’d like to touch on is those proposals 
which seek to amend the Employment Standards Act to 
state clearly that pregnancy or parental leave should be 
included in the calculation of service and seniority. In our 
respectful submission, that is a welcome clarification of 
a hitherto unclear portion of the act. We would, however, 
be concerned about the transition effects flowing from 
that if all provisions of the Employment Standards Act 
are to be enforceable pursuant to a collective agreement 
and to become, in a sense, deemed provisions of a 
collective agreement. Many employers have governed 
themselves in previous years based on decisions of 
employment standards officers and/or arbitrators with 
respect to the interpretation of that provision. We would 
urge the committee to consider reading those provisions 
into collective agreements when they come up for 
renewal. 

We would, in addition, urge the committee to look 
carefully at what is presently section 44 of the Employ- 
ment Standards Act. This provision provides that an 
employer cannot discriminate against an employee, can’t 
intimidate, suspend, lay off, dismiss an employee because 
an employee is or will be taking parental or pregnancy 
leave. The word “because” there is important. As this 
committee may be aware, there are conflicting decisions 
among employment standards officers as to the signifi- 
cance of the word “because.” Many officers have in 


effect read that word out of that provision, thus giving 
employees in effect an absolute protection or form of 
superseniority against any layoff or dismissal, discipline 
or suspension, whether or not it is motivated by that 
employee’s expression of interest in or genuine taking of 
pregnancy or parental leave. In other words, some 
officers have interpreted that as meaning once an 
employee expresses an interest in taking leave or is 
taking leave, he or she is immune from layoff, dismissal 
or other matters. 

We conclude the substance of our submission. I hope 
I’ve been able to be of some assistance to the committee. 
Again, I haven’t touched on all the areas; we ve touched 
only on those which we see as the most significant ones 
in terms of our clients and our clients’ needs. I’d be 
pleased to respond to any questions. 

The Acting Chair (Mr Ted Chudleigh): Thank you 
very much, Mr Tremayne. We have a little under two 
minutes for each caucus. 

Mr Baird: Thank you very much for your presentation 
this afternoon. One of the issues that has come up — I’ve 
mentioned this on a few occasions. We had a business- 
person come before the committee in Hamilton and say, 
“Just tell me what you want me to do and I’ll do it, and 
be clear about it.” He expressed a significant amount of 
frustration in the ambiguity and lack of clarity in the act. 
That’s why this process is a two-stage process, Bill 49 
being the first stage, and then a comprehensive review 
over the next four to eight months on the overall act. 

What other problems or issues could you tell the 
committee about where there’s a lack of clarity, and how 
has that led to misunderstandings and in the end to 
violations, potentially, under the act? 

Mr Tremayne: In our experience, it’s very difficult to 
generalize in terms of employers. Obviously there are 
employers over a wide spectrum of sophistication. Many 
of them are very large and are very well informed about 
the act and know intimately all of its ins and outs and 
keep abreast of the interpretations of employment stan- 
dards officers. But then there are the employers who are 
often smaller businesses whose awareness is extremely 
general. 

A good example of that is the distinction that’s made 
in the act between termination pay and severance pay. AS 
you know, everyone with a minimum of qualifications is 
entitled to a notice period. In addition to that, for certain 
employees who have been employed for a longer period 
of time and for employers of a certain size, they are also 
entitled to severance pay. Many employers are unaware 
of that. 

1420 

In addition, many employers are also unaware that 
there is a common-law entitlement to file a claim for 
unjust dismissal and seek damages in a far greater 
amount than that which can be claimed under the act. 

How the branch might go about publicizing those 
issues, again, I wouldn’t have any concrete suggestions. 
Suffice it to say that of all the other areas, that is an area 
which I think is not, at first blush in any event, if some- 
one does take the time to read the act, immediately clear. 

Generally, everyone seems to understand how vacation 
provisions work, how holiday entitlements are accrued, 
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all of those sorts of things. Pregnancy and parental leave 
is a complicated one for one of the reasons which I’ve 
mentioned. I would also urge in future that if further 
amendments are contemplated, the successor employer 
provisions are troublesome for reasons which I won’t go 
into. But those are other areas that the committee or the 
government at another time could certainly take a cold, 
hard look at both in terms of clarifying the substance and 
possibly also in terms of an education program and 
informing employers of their obligations. 

Mr Hoy: Good afternoon and thank you for your 
presentation. We’ve had employers and employees 
request clarification of the arbitration procedure and the 
time lines, and as well whether a collective agreement or 
those provisions in the act take place. So it’s good to 
actually have that brought up by someone in your 
profession as well to kind of reinforce their concerns, you 
being a lawyer. 

I would like you to clarify something for me, because 
I’m not sure that I understood what you said. You were 
talking about the review process and the government’s 
wish to go from 15 days to 45 days for an appeal pro- 
cess, as some might call it. Did you say the employer 
should put up a portion of the money during that time? I 
didn’ t understand what you were suggesting. 

_ Mr Tremayne: At the moment, under our interpreta- 
tion of the act, if there’s an order to pay, an employer is 
in effect required to comply with that before he or she is 
permitted to apply for a review. In other words, you have 
‘0 satisfy that order before you are permitted to take it to 
che second stage. Clearly there’s a purpose there, and that 
's to prevent people from abusing an appeal process just 
for the sake of it grinding on, which is why I think I 
suggested that perhaps a portion of the order to pay might 
N certain circumstances be appropriate, or perhaps there 
night be a maximum which is required to be posted, as 
‘s contemplated under the maximum provisions now for 
an order. 

' Mr Christopherson: Under Bill 49, if the government 
‘troduced a minimum dollar threshold of $200 that you 
had to cross before you were eligible to have the ministry 
nvestigate a claim, and if an individual were working for 
1 bad boss and they were ripped off for overtime pay in 
‘he amount of $50 and they couldn’t make a claim at the 
Ministry of Labour because it was under the threshold, 
ind it didn’t make any practical sense to hire a lawyer, 
decause saying hello to them would eat up the $50, and 
'f you weren’t comfortable presenting yourself in front of 
icourt and, quite frankly, couldn’t afford to take a day 
off work to do it, would Bill 49 not have had the effect 
of taking away a right that you currently have under the 
*xisting law? Because under the existing law, the ministry 
vould indeed investigate and attempt to retrieve that 
noney for you. 

| Mr Tremayne: I hesitate to pass judgement on that 
ispect of it. 

kh Mr Christopherson: I just want to know what you 
hink. 

Mr Tremayne: In my opinion, what is being contem- 
lated here is an allocation of scarce resources, and I’m 
‘ure the committee has heard that before. 

_ Mr Christopherson: With respect, I appreciate that. 

m only pushing you a little because you are a lawyer 


and you perceive yourself as an expert in the field of 
Employment Standards Act matters. I’m asking you, in 
your honest opinion here, and it’s on the record in 
Hansard for ever and ever, whether or not in your 
opinion that employee has lost a right that they currently 
have. Or are you prepared to go on the record and put 
your professional reputation on the line and say no, they 
have not? 

Mr Tremayne: No, I would agree with you. I think if 
someone has a right pursuant to the act, and presumably 
that is the source of your suggested entitlement to $50 for 
Overtime pay, and that has been withheld contrary to the 
act, a person has a right to it pursuant to the act. You’re 
perfectly correct. 

Mr Christopherson: Thank you for your honesty. 

The Acting Chair: Thank you very much, Mr 
Tremayne, for coming and presenting to us today. We 
appreciate your participation. 


RENFREW AND DISTRICT LABOUR COUNCIL 


The Acting Chair: We now move forward to the 
Renfrew and District Labour Council, Mr Rick Simmons. 
Welcome to the standing committee on resources devel- 
opment. 

Mr Rick Simmons: I'd like to go at my presentation 
a little differently, if I may. I will probably give you what 
my conclusions are and then leave it open for discussion 
at the end. I do completely agree with the other labour 
representatives who have been ahead of me. I will make 
a couple of statements afterwards about minimum 
excellence and stuff like that. 

I would like to start off by saying that in Renfrew 
county there are numerous employers who have over the 
years become well known for their numerous breaches of 
the Employment Standards Act, and we are concerned 
that this legislation, Bill 49, will cause more hardship for 
the workers of this county. 

I have just recently retired from working for the 
federal government for the Unemployment Insurance 
Commission, and over the past 10 years or more there 
hasn’t been one day that has gone by that I haven’t 
referred clients to the Ministry of Labour employment 
standards officers for assistance. 

In one case there were students working for a food 
chain and there was $5 being deducted off of their 
cheques. After a while they asked me what they should 
do about it and I referred them to an employment stan- 
dards officer. They found out that the $5 that was being 
deducted was being deducted so that the spouse of the 
employer could buy a Hudson’s Bay jacket for her 
husband for Christmas. The money was returned. This 
would fall in line with the minimums that you were 
speaking about earlier. 

Wrongful dismissal: People seeking money over 
$10,000 is sort of a fallacy. In a lot of cases now — I 
know of three in particular that have just happened within 
the last two or three months where the dollar figure has 
been over $16,000. None of this money was for wrongful 
dismissal; this was just through the employment standards 
officers. 

Under the current legislation, a worker may still use 
the Ministry of Labour to help collect vacation pay, 
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severance pay, overtime etc. This money would be paid 
to them from the wage protection fund and then the 
ministry would collect the amount of money from the 
employer. At the same time that this was taking place, 
the same worker could file through his or her lawyer a 
civil case for wrongful dismissal. Bill 49 is now remov- 
ing the right for workers to use the ministry while at the 
same time going to court for a wrongful dismissal case, 
and they will be forced to decide which route they should 

oO. 
: The wage protection program was put in place because 
many workers were being left high and dry by employers 
who for some reason did not fulfil their obligation to pay 
their workers. I think one thing this committee should 
remember is that the Employment Standards Act was put 
together because of the numerous complaints over the 
many years from workers because the employers were 
skipping out on them. The other thing is that it is an 
employer’s responsibility to comply with the Employment 
Standards Act as is presently written. It is not up to the 
worker to force the employer to pay moneys owed; it is 
an employer’s responsibility. 

It is my understanding that if this change is being 
implemented to try and remove some of the workload for 
employment standards officers, then this would then help 
the Ministry of Labour make its cuts of some 46 employ- 
ment standards officers over the next two years. This 
government has an obligation to the workers of this 
province who for reasons beyond their control are unable 
to collect moneys owed to them from their employers. 
The courts will decide on wrongful dismissal and the 
province should continue to use the wage protection 
program to the former limit of $5,000 and not just the 
$2,000 they had just recently reduced it to. 

Renfrew and District Labour Council would also like 
to suggest that if this Tory government would provide 
proper direction to the Ministry of Labour in regard to 
collecting outstanding debt from employers of this 
province, the deficit would be reduced and these changes 
would not be required. 
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It is our understanding that the Ministry of Labour has 
directed its employment standards officers to use only 
fact-finding meetings. This is a drastic change for the 
worse. If a worker now has a complaint against his 
employer, he must first try to obtain retribution before the 
employment standards officer may act on his behalf. 

This is somewhat of an ambiguous statement that some 
ESOs are having letters typed for clients and giving it to 
them to sign and mail. This letter states that they are 
requesting any moneys owed to them. If the employer 
does not comply, the ESO then writes a letter to the 
employer and the worker and requests a fact-finding 
meeting, usually at the end of a three-week period. 

These fact-finding meetings are somewhat misleading, 
because if a worker does not receive the proper judge- 
ment that he is requesting, they are able to appeal the 
decision. Some workers are not appealing because they 
believe that the fact-finding meeting is actually the last 
step in the process, and some officers are not telling the 
workers any different. 

The other problem with these fact-finding meetings is 
that employment standards officers are only able to deal 


with that one worker from the particular employer, when 
before they could write an order for all employees to 
have money paid to them. Now, because ESOs have been 
told they are not to visit employers’ work sites, they are 
unable to help all the workers at once. Each worker must 
now file his own complaint. 

It has also come to our attention that some of the 
statistics being kept by the Ministry of Labour are 
incorrect and are being kept this way to make the organi- 
zation look like it’s doing a tremendous job. It should be 
stated that the blame for this is not towards ESOs but 
towards the district managers as well as the minister’s 
office. Some ESOs are having statistics put in for them 
each month by supervisors which show that they are on 
the road four days a week and in the office one day. This 
is not correct, as ESOs have been directed not to make 
any employer visits and to use the fact-finding meetings. 

It is also common knowledge within the Ministry of 
Labour that up to 30% to 40% of workers with com- 
plaints do not use their services, and I wonder why. 

Another major concern of ours is that 46 employment 
standards officers will be released over the next two years 
when they, the ministry, are considering, with Bill 49, to 
contract out and collect moneys owed by employers to 
reimburse moneys already paid out of the wage protection 
program as well as any balance still owing to the worker. 

It is our understanding that the employment standards 
officers at this time are not collecting moneys owing to 
the ministry because they are too busy. There are ESOs 
sending out orders to pay within 15 days, and employers 
are not appealing the decision and are not sending in the 
money owed. The ESOs are not following up and collect- 
ing the money. 

It is estimated that the money owed to the wage 
protection fund is in the millions of dollars, and if the 
ministry had collected this money the wage protection 
program would not have to be changed. 

It should be noted that the ministry has been decentra- 
lized and that some areas of the province are not doing 
things on a collective basis. Because of this, workers 
within the ministry are finding things difficult, as well as 
the client workers who use their services. 

If money is not being collected, then why are monthly 
statistical sheets showing time spent on this item? For 
example, in the year 1994-95 some 365 days were spent 
collecting money. For the fiscal year 1995-96 367.8 days 
were spent. This represents 1.1% of the total days 
available for the fiscal year. The total days available for 
1995-96 were 34,421.55, which represents 138.39 ESOs, 
and all that was used to collect moneys owed was 1.1% 
of this budget, or 367.8 days. I find that rather amazing. 

Workers have to wait for moneys owing to them above 
what has been paid out of the wage protection program 
and the ministry is not trying to collect any moneys 
owed. It is our opinion that ESOs should be directed to 
actively collect this money and that the government 
should not contract out their jobs. 

Many employers are repeat employers and have been 
directed to make restitution when they have not even paid 
for a previous order. These employers should be given a 
priority status not only for collection but also for 4 
complete audit. 
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/ Many workers are being threatened that if they com- 
plain again to the Ministry of Labour that their employer 
has not made direct restitution to them, they shall be 
‘fired. Audits in the past have substantiated this concern. 

The Renfrew and District Labour Council would also 
like to recommend to this committee on resources 
‘development the following: 
| That “flexible standards,” section 3 of Bill 49, subsec- 
tion 4(2) of the act, be removed from this piece of 
‘legislation. It is my understanding that it has been for 
now. 

If employers were forced to pay all moneys owed to 
workers that are still outstanding and federal-provincial 
taxes were deducted, the province would have more 
‘money to pay the workers of the Ministry of Labour and 
no layoffs would have to take place. 

Employers have an imbalance of power at this present 
‘time, and with all of the inquiries and requests for 
‘assistance that have been directed to the Ministry of 
Labour, it should be easy for them to get their priorities 
‘Straight. 

Go after employers and help maintain workers’ rights 
to the employment standards that are presently found 
within the act. 

Mr Hoy: Thank you very much for your presentation. 
-You spoke of the 46 officers who will be terminated in 
ithe future, and I believe you were in the room when we 
sheard the discussion from the gentleman from the private 
‘collections. 

Mr Simmons: Yes. 

Mr Hoy: I expect that the government is going to 
‘tender out these opportunities for private collectors. I 
can’t see any other way that they would do it. Coupling 
the fact that these enforcement officers are going to be 
gone and that there’s going to be tendering for private 
collectors, and we heard that those who tender in a rather 
low fee scale may not do a very good job, what kind of 
confidence does it give you that all this is going to work 
out for the employee? 

Mr Simmons: I have a major concern about contract- 
ing out any collecting. One of the first jobs I had with 
the federal government was working as a collection 
officer and collecting money that was owed to UI. In 
order to do that I had to fulfil certain obligations, and 
those obligations were found within the Unemployment 
Insurance Act. I also had to make sure I signed some 
documentation that ensured that I would adhere to 
privacy legislation. 

One problem that employment standards officers have 
had in the past is that they haven’t been given the proper 
tools to do the job. I have spoken to quite a few ESOs in 
the last two weeks in trying to get some research and 
Statistics for this meeting. I think if they were given the 
proper direction they could do the job. If they got away 
nae trying to keep false statistics they would do a better 
Job. 

I can understand to some extent why the government 
of today would try to make things look a little rosier than 
they actually are, but collection is a serious business. 
People get hurt by it, and it doesn’t matter if it’s an 
employer or if it’s a client; somebody can get hurt. When 

you have orders to pay and writs being issued by some 


ESOs to the same employers on a daily basis, then the 
system isn’t working, and you can’t fault the ESOs; you 
have to fault somebody who is above them giving them 
direction, whether it’s the minister, the deputy minister or 
somebody of that ilk. 

Mr Christopherson: Thank you very much for your 
presentation. It’s obvious and growing more so with 
almost every presentation, certainly with every day, that 
things like imposing a minimum amount that you have to 
have before you can file a claim, shortening the time 
frame that you can claim for wages and other money 
owed from two years down to six months, start to move 
the floor of employment standards lower and lower till 
they’re almost non-existent. I think that is readily obvious 
to anyone who wants to be honest and objective about 
this bill. 

I’m interested where you say on page 8, and I certainly 
agree with you and I’d like you to expand on it, “Further, 
if significant erosion in minimum entitlements becomes 
widespread in the many bargaining units where 
employees do not have sufficient bargaining strength to 
resist employer demands, it will indirectly impact on the 
standard of living and working conditions of all 
Ontarians.” I agree with you wholeheartedly. Could you 
just expand a little bit on why you see that as a slippery 
slope? 

Mr Simmons: If a group of employees working for the 
Same organization negotiates different parts of the 
contract with the employer so that they’re all working 
separately — they might have a basic contract to work 
from but they have additional things to that — it creates 
terrible chaos within the workplace, which in turn creates 
problems of people either using the grievance procedure 
or going through some kind of court process. It means 
that people are going to be further out of money and out 
of pocket. We don’t have any money. People don’t have 
any money today. 

One thing that really surprised me about sitting here 
today, and I came in at 9 o’clock this morning, was that 
there was nobody here representing himself or herself. I 
didn’t see one non-unionized worker and that’s a fear, 
because maybe you people intimidate them. The second 
thing is that maybe they don’t have the knowledge of 
what’s going on. 

In Renfrew county we suffer somewhere around a 35% 
to 45% illiteracy rate. These people can’t read or write. 
How are they going to be expected to negotiate a contract 
with their employer when the employer has been lying to 
them all along? One gentleman just retired after working 
42 years for one employer. He’s got a pension of $129 a 
month. How, in God’s name, can he live on that when 
the federal government is talking about maybe doing 
away with Canada pension? It’s ludicrous. 
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Mr Baird: Thank you very much for your presenta- 
tion. I appreciate the time you took to travel down from 
the valley to be with us today. I just want to respond to 
some concerns you have, and I'll certainly take your 
paper back to our discussions. 

On page 2 you note as one of the sources for your 
presentation, “Notes on Ministry of Labour expenditure 
reduction strategy dated Friday 18 August 1995.” That 
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was a paper that had not become the policy of the 
Ministry of Labour. For example, on page 4 you listed 
workplace health and safety inspectors being cut by 20%. 
That was a recommendation the Minister of Labour 
rejected. We felt that the cut of 21 health and safety 
inspectors by the previous government was enough and 
that no more should be cut, so this government didn’t cut 
health and safety inspectors. That’s just something I 
know the minister feels particularly strongly on. 

On page 16 with respect to private collections, I was 
interested to note that you worked as a collections officer 
in the federal government. We found that we lacked the 
expertise within the Ministry of Labour. We used to have 
a collections branch with 10 collections officers that was 
disbanded by the previous government in 1993, 10 
employees were discharged, and three years later we’re 
still collecting the same 25 cents on the dollar. It was less 
a question of resources and more a question of experience 
in terms of the processes. 

To be fair to our employment standards officers, 
though, there was never any significant amount of 
training of any kind provided to them to undertake that 
task, so that’s not something I blame on them whatso- 
ever. Our idea is, while we’re still responsible for 
collections, to retain the services of collection agencies 
and require deadbeat employers to pay for the recovery 
of those funds. 

I say this very earnestly: If you have any specific 
solutions to how we can get the money out of employers, 
we’d welcome them. Obviously this has been a problem 
of all three parties, not a partisan issue. If there were easy 
solutions the Liberals, the NDP or we already would have 
adopted them, but if you’ve got any specific solutions 
we’d more than welcome them, because there’s a growing 
frustration among all members of this committee that 
we’ve got to do a better job. It’s ludicrous, 25 cents on 
the dollar. We’ve got to do a better job for workers. 

Mr Simmons: If I could suggest maybe one thing: A 
lot of ESOs I’ve spoken to in the last two weeks have 
told me they are extremely overburdened with paper, and 
that is a shame in this modern age that we’re in now. 
They can use computers and all kinds of stuff to help 
them out, e-mail and whatever to keep records, but they 
don’t need all that paper. 

The Acting Chair: Thank you very much, Mr 
Simmons. Again, our appreciation for your attendance 
here today. 


McGRATH CANADA LTD 


The Acting Chair: That brings us to McGrath Canada 
Ltd, Janice Smith. Welcome to the standard committee on 
resources development. We have 15 minutes together, if 
you would like to make a presentation, and we can use 
up the remaining time with questions. 

Ms Janice Smith: Very good. Welcome, gentlemen. 
My name is Janice Smith. I’m the director of personnel 
and training for McGrath Canada Ltd. This is a collection 
agency in Ottawa, privately owned, non-unionized, and 
we've been in business for over 40 years. 

I’ve been with the company for a period of 34 years. 
When I first started with the collection agency, I didn’t 
have a clue what a collection agency was, but obviously 


today I know something about a collection agency. It’s 
my responsibility at the present time to select, to hire and 
to administer the training for all the staff, and this 
includes the collectors, the sales representatives and the 
support staff. Collectors are very, very different from 
either representatives in sales or the support staff. There- 
fore you look for different talents commencing with the 
initial interview. 

It’s a pleasure for me as a taxpayer and a professional 
businessperson to learn that the Minister of Labour 
introduced Bill 49, which is an act which hopefully will 
improve employment standards. One of the several 
excellent proposals is the contracting out of collections. 
I believe this step will save considerable money and also 
increase productivity. Now the employment standards 
officers can focus their attention on investigation and 
employment, and the collections can be done by the 
specialists who have been trained to do the same. 

Should anyone be unfamiliar with the difference that 
will make in terms of results and savings, let me share 
my knowledge between the trained professional collector 
and the inexperienced. 

A collector must start with a very keen mind and 
imagination. They’ve got to be very inquisitive, friendly 
and courteous to obtain the information that will enable 
them to reach their objective of payment in full — not so 
much today, so much next week and so much the week 
after, but payment in full. 

Now, our collectors get more information with honey 
than they do with the vinegar approach. The ability to 
listen to someone and to record important information 
accurately is a prerequisite. The information that is 
obtained must be analysed quickly and accurately, 
identifying true facts from fiction. While still carrying on 
their conversation, they must be able to reaffirm without 
repeating their question and to obtain the correct informa- 
tion when they had been intentionally misled earlier. 
Everyone does not possess this talent and few positions 
require it. In most circumstances a person has the time to 
leave, review and supply and look at information before 
returning with additional questions. 

The training is now begun. It will cover debtor motiv- 
ation, psychology. What is the debtor’s hierarchy of 
needs? Is it prestige, possession, reputation, fairness, 
honour in the community, fear of losing what he has, or 
is it simply survival? What keys do you use to unlock 
these needs that result in payment in full? 

The collector must be trained as to the rules and the 
regulations of the various acts that govern the court 
proceedings. Self-motivation and discipline are important 
ingredients when you are involved in all-day situations 
that are stressful to the other person and sometimes 
contentious. Other trade associations envy our education 
department with their hundreds of seminars on 28 
subjects and our professional degree programs. This is 
why professional collectors are a major component in the 
economy. 

Collection work requires considerable expertise and is 
very time-consuming. The government recognizes that 
workers will benefit greatly with a professional collector 
pursuing the money owed to them. The default employer 
will be responsible for the costs. That is a motivation to 
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do what is right and to pay any orders immediately. This 
is a significant benefit to the worker who finds employ- 
ment and then discovers the employer is unethical, 
unscrupulous and sometimes able to get away without 
penalty. 
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Fortunately, there’s only a small minority of employers 
who ravage and abuse their employees in this manner. 
‘Unfortunately, it is done to the most desperate who are 
newly employed and most likely were without employ- 
‘ment immediately preceding the current problem. Turn- 
over is high in such a place and therefore the occurrences 
‘are numerous. 
| To prevent such problems, public awareness programs 
should stress the need to file the claims promptly. In this 
way, investigation would be easier. The practice would 
not be profitable to the few disreputable employers who 
would deliberately do such a thing. I feel it is a wise 
decision to limit the orders to a maximum of $10,000. 
‘Anyone with a claim of that magnitude would have had 
‘opportunities to make their claim earlier. Public funding 
must have a maximum. In matters of this nature, a claim 
in excess of $10,000 should be tried before the courts. 
| Pre-authorization of settlement, 75% with the written 
‘permission of the employee: This is what we call a 
‘compromise offer. This will save time and costs for the 
Joint clients, the employee and the government. For years, 
all major clients pre-authorized the collection agency to 
‘make settlements within limits without a referral to them. 
‘In other words, they give us the authorization to make a 
‘settlement with their debtor at our own discretion. 
Usually it’s a set amount, but we don’t just do this off 
the top of our heads. We obviously have to obtain facts 
\before we obtain a compromise offer. We must obtain all 
the facts about the people we’re dealing with to realize 
the reason why a compromise offer is the best way to 
‘solve the problem. 

Some authorize 80%, some 50%, but the most common 
compromise offer amount is 75%. You can see that the 
government is right on target by adopting this rule. 
Clients have confidence in the people chosen to collect 
the maximum amount of money. Our objective is pay- 
ment in full. The more we collect, the more we are paid. 
Before accepting an offer to settle for anything less than 
the full amount, we examine the debtor’s ability to pay. 
If we can collect the full amount, we don’t accept a lesser 
amount. We also have a reputation to maintain with our 
clients, and if we accept a large proportion of 75% 
settlements, the client will soon identify the pattern and 
change to someone who collects all of their money for 
them. It would not take long for the debtor public to 
learn we will always accept less, and we would never 
collect any more than the 75% without a struggle and 
argument. 

Sometimes it may be prudent to settle for less rather 
than to get nothing. We do not know which one in a 
hundred may justify the settlement. When we settle, it’s 
the best that can be done. Our clients have never turned 
down an offer when we recommend it beyond the pre- 
authorized guideline. Their investigations are satisfied 
that the recommended offer was in their best interests. 
Referral back is not cost-justified. 


I think that’s all I have to say on this subject, gentle- 
men. I hope I’ve answered some of the questions with 
regard to a collection agency. Also, as you understand, 
being in the personnel field as I am, it’s a matter of 
sitting on a fence. I’ve got to be able to deal with staff, 
I have to be able to deal with my employer and I have to 
be able to deal with the government in many situations. 

It’s been a pleasure speaking with you and an oppor- 
tunity to discuss a bill that hopefully is going to be 
something that will improve situations on both sides. I 
hope it will. That’s the end of the presentation. Thank 
you very much indeed. 

The Acting Chair: Thank you very much, Ms Smith. 
We move to about a minute and a half of questions each. 

Mr Christopherson: Thank you very much for your 
presentation. You say that you are responsible for the 
overall training of the employees who do the collecting? 

Ms Smith: That’s correct. 

Mr Christopherson: And they’re in the private sector 
and non-union, in your case. 

Ms Smith: That’s correct. 

Mr Christopherson: Does that mean you couldn’t 
train anybody who was in the public sector and belonged 
to a union? 

Ms Smith: No, that’s not correct. 

Mr Christopherson: So you could train someone who 
was in the public sector and unionized? 

Ms Smith: Certainly, yes. No problem. 

Mr Christopherson: And they would be just as good 
as your employees. 

Ms Smith: No reason why not. I wouldn’t just 
train — they would all get the same attention. 

Mr Christopherson: Right. So they’d be at the same 
level of expertise as the people in your company. 

Ms Smith: Exactly. 

Mr Christopherson: Thank you. I don’t have any 
problem, and I don’t think anybody does, with the fact 
that a corporation exists to make profit. That’s what they 
do. Having said that, is it not fair to say that more profit 
is made the more claims that are settled? 

Ms Smith: Exactly. 

Mr Christopherson: So the collection agency has, as 
a priority, vested interest in terms of its profit motivation 
in closing files as quickly as possible, having the parties 
satisfied and moving on the next one. 

Ms Smith: Once the account is paid in full, that’s the 
main responsibility. 

Mr Christopherson: Thank you. I would just point 
out for the record that the problem we have as a party 
with this approach is not that it is inherently wrong, but 
that it is more important that the employee’s needs and 
the retrieval of money they’re owed be the priority, not 
necessarily the closing of files to maximize the profit of 
the collection agency. Thank you. 

Mr Bill Grimmett (Muskoka-Georgian Bay): Ms 
Smith, I wonder if you could perhaps give us a little 
information on how you compensate your collectors. Are 
they on salary or are they on commission? 

Ms Smith: Part salary and part commission. 

Mr Grimmett: What is the reason for that? 

Ms Smith: The reason for that is it gives them an 
incentive. 
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Mr Grimmett: An incentive to do what? 

Ms Smith: They have a base salary and they have an 
incentive to collect as much money as possible. 

Mr Grimmett: Have you found that is an effective 
means? 

Ms Smith: We certainly do. 

Mr Grimmett: Could you describe the compensation 
in more detail? 

Ms Smith: It’s a percentage on the collections that a 
collector makes. They’re given a certain section to deal 
with. They’re each given a player number that they have, 
and any collections they make, they make the commission 
on the amounts of money that are collected. 

Mr Grimmett: What is the rate that you charge on a 
collection? 

Ms Smith: It could vary. It can be anywhere from 
25% to 50%, depending on the circumstances. 

Mr Grimmett: What about the rate of success? 

Ms Smith: We have an excellent rate of success. I 
believe at the present time it’s around 47% or 48%. 

Mr Grimmett: From the responses we’ve had, that 
seems about average in the industry. 

Ms Smith: It’s average, but I believe if we were to get 
right down to brass tacks, we are above the average. 

Mr Hoy: A very interesting presentation. I would 
expect that your sales people go out and talk about this 
success rate that you have, correct? 

Ms Smith: Yes, they do. 

Mr Hoy: Then they would probably negotiate the fee. 

Ms Smith: The actual fee? Oh, yes. 

Mr Hoy: Does the collector, the person doing the 
collecting and the work to get the moneys or whatever 
you’re looking for here — property perhaps; I don’t 
know. But are the collectors and the sales representatives 
two separate groups? 

Ms Smith: Two separate entities, yes. Two separate 
groups. 

Mr Hoy: Interesting. So you have someone who 
negotiates the fee. 

Ms Smith: No, the actual fee usually is set. We can 
negotiate sometimes, depending on volume. It all depends 
on circumstances, as I say, so it could be negotiated. It 
could be a set fee, depending on volume and depending 
on what has to be done on the accounts. We don’t believe 
in accepting a big volume of accounts and just creaming 
off the top. If we accept a volume of accounts, we have 
to work all those accounts to the best of our ability. We 
don’t look at the ones that have the good address. We’ve 
got to do our best for our clients. That’s the whole idea. 
1500 

Mr Hoy: I’m trying to work the information that I’ve 
gleaned from you and others who are in the collection 
business. Just for example, 34% of the claims now the 
employer just refuses to pay. So here we have a situation 
where 34% of the people just refuse to pay. There is no 
known reason, and that’s what you will try to find out. 

Ms Smith: Exactly, yes. 

Mr Hoy: If you are a private collector, your fee could 
be as much as 50% of the moneys in question, and the 
success rate might only be 50%. So I’m going to have to 
do a little thinking about that, but I appreciate the 
information you’ve been able to provide. 








The Chair: Thank you, Ms Smith, for your presenta- 
tion. We appreciate it very much. 

That leads us now to Alfred Friedman. Is Mr Friedman 
here? Apparently not. 


MAJEAN INVESTMENTS CO LTD 


The Chair: We’ll move to Majean Investments Co 
Ltd. Good afternoon and welcome to the committee. Just 
a reminder, we have 15 minutes for you to divide as you 
see fit between presentation time or questions and 
answers. 

Mr Matt McGrath: My name is Matt McGrath. My 
background and expertise are in credit and collections. 
Communications with commercial enterprises, employers 
and persons owing money is part of daily business. I 
know the hardships and the vulnerability of people in 
need of money owed to them. I also know the games 
people play when their available credit is used and there 
is little cash. 

I’m not going to repeat or expand on what the previous 
speaker just said, because I think she explained the matter 
of settlements very well. There may have been some 
misunderstanding by the members, and if they want to 
clarify that later on, I’d be pleased to answer any misun- 
derstandings you might have. 

Many people have come to the collection agency in 
order to get assistance in their attempt to collect money 
from their employers. In each case it was referred to the 
Ministry of Labour, and until now their reaction to that 
suggestion was not complimentary. The common denomi- 
nator is that the time to effect payment is long and 
cumbersome. 

There is no guarantee that you’re going to collect a 
judgement. Consequently, many people with a legitimate 
claim, each relative in the overall picture but significant 
to the individual, were in effect denied the benefit. This 
is not supposition; this is simply a fact of life. 

The unscrupulous employer who _ shortchanges 
employees knows the limitations of both the act and the 
departmental personnel who must work under the act. So 
the employer gets off with no tangible penalty except a 
note on his already tarnished file. 

Anything that can be done to accelerate the time it 
takes to resolve the claim and recover the money is a big 
step in protecting the worker. It will increase confidence 
in the Ministry of Labour that the laws will protect the 
worker from the small, insignificant percentage of those 
exploiting employers. If you’re a casual or a part-time 
employee, it is a major thing to you. 

Therefore, with the introduction of Bill 49, which 
addresses many of these problems, it is worthy of your 
support. 

The prompt enforcement of orders made under the 
ESA is extremely important as a deterrent to the unscru- 
pulous. It is said that the law is feared only by the law- 
abiding, not by those who thumb their nose at it. Those 
who want to evade the payment unless they are forced tc 
do so can delay, evade, elude, dodge, shun, sidestep 
baffle, procrastinate and thwart the law until either they 
die or they move on to greener pastures. 

The pursuit of people like this is not rewarding; it i 
discouraging. It certainly is put to the bottom of the pilé 
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when more pressing and interesting work is calling for 
attention. Consequently, recovery of the penalty becomes 
a low priority and it is reflected in the statistics that 
we’ ve heard today. 

The collection of debts is a highly specialized pro- 
fession. People owing money recognize the professional 
debt collectors and pay them first, for they know the 
consequences if they don’t. A debtor company said in a 
radio interview: “I know it’s a thrill to pay a bill. I felt 
the wrath of McGrath.” 

_ They also recognize the non-professional or the 
amateur and know how easy it is to put the untrained 
collector on the defensive and how to delay payment. 
They class debts to the government in the category, “I’ll 
pay them when I win the Lotto.” 

__ Debtors are not prejudiced. They will stick anyone they 
can, whether that is the bank, the supplier or the govern- 
ment. Since the government is the easiest one to evade, 
because they do not have the expertise on hand, that is 
the person who gets last paid. 

, When a debtor company is past due, on an average 
there are 18 other past due accounts he should be attend- 
ing to. So it takes the expertise of people who know the 
companies, who have other knowledge, who have a 
multiple effect of files on them in order to collect the 
account. 

| The staff who administer the Employment Standards 
Act have many talents cultivated through study and 
practice, but debt collection is not a subject they are 
experts in. They have attention-imperative demands and 
respond to the most immediate, pressing items. 

_ Most people answer to demand. The collection agent 
makes the demand. Most people respond to the call for 
aelp. Debtors don’t call for help. They wait until you 
call, and that is the job of the person who is handling the 
collections. 

It is the professional collector who is an important part 
of the economy, because everything they recover goes to 
+he bottom line. If you’re calculating the cost of collec- 
dons, just remember that 66% to 75% of the orders not 
dyeing paid is a mighty big cost. And that’s not new. It 
apparently has been going on for at least 10 years. 
| So the cost of collecting is much less when you hire 
ndependent professional debt collectors. They know the 
noney sources they can recommend to the debtor to get 
‘he account paid off. The professional collector is 2 
legotiator. It is imperative that the process of collection 
S commenced immediately. Delay to allow others to take 
your money away is not reasonable. 
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The default employer should be liable for the cost of 
he collection. This ensures that: (a) the employee 
‘eceives everything that is owing to him, (b) it is the 
violator and not the general public that pays for the 
»ffence committed by the employer, and (c) the default 

2mployer has the motivation to pay promptly. 

The proposed Bill 49 appears to be excellent. It takes 
iothing away from the employee and gives protection and 
mmediate results to the most vulnerable workers. It 
drings the current act up to date in many respects, 
mcourages negotiation rather than confrontation. It 


speeds up the process and gives standards officers more 
time to do their important job and transfers the collection 
problem to the professionals who have the expertise. 

There are a few suggestions and amendments that I 
would like to see included. These may have been con- 
sidered, but they should be looked at again. My sugges- 
tions are: 

(1) Every employer who does not deal with a bargain- 
ing unit must have a copy of the act available for 
employees within two working days of the request for 
loan and examination for three days. 

An employer should have to have a poster prominently 
displayed in every workplace stating that these matters 
should be brought to the attention of the ministry within 
six months, and such notice should be displayed at least 
one working day in 10. 

(2) Include the poster in media advertising in the 
department of labour twice yearly. 

(3) Shorten the time for filing complaints to create 
more urgency when there is a violation and to more 
quickly deal with employers who intend to operate on the 
short term. 

(4) Shorten the time within which orders can be made. 
There is no reason why this should be hanging over an 
employer’s head for two years. While it is outstanding it 
stifles positive action and hinders financing. The 
employee would be better served knowing the end result 
quickly. If occasionally, for some reason, an extended 
time is needed, that can be negotiated with the employer. 

Dollar amounts should have the suffix phrase of “in 
1996 dollars” or “increased at the rate of 3% per year” or 
““ncreased at the rate of inflation.” This would eliminate 
the eroding of the levels in current dollar value. 

Thank you. Are there any questions? 

The Chair: Thank you, Mr McGrath. We have just 
under one minute each per caucus. This time the ques- 
tioning will commence with the government. 

Mr Grimmett: Mr McGrath, how long have you been 
in the debt collection business? 

Mr McGrath: For 43 years, and I was in — excuse 
me, 43 years flying our own flag. I was in the debt 
collection business before that. 

Mr Grimmett: Can you give me your opinion on 
whether or not an employee collecting debts is more 
likely to have a high percentage recovery if they’re on 
salary or if they’re on commission? 

Mr McGrath: The motivation to collect and to do a 
good job has many factors. Number one is the empower- 
ing of being able to do it without the hindrance of a great 
bureaucracy. People think of bureaucracies just in 
governments, but no, they exist sometimes in firms as 
well. Incentives to show to the person that if they work 
hard and do a good job, then they are rewarded, as 
compared to the person sitting beside them who is 
lollygagging all the day long. So if they work hard and 
do a good job, they get more rewards than the person 
sitting beside them. Yes, a very important part is incen- 
tives. 

Mr Grandmaitre: Believe me, gentlemen, when you 
see the name McGrath in the Ottawa-Carleton area, it’s 
synonymous with collection agency. He’s been around. 
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He’s very modest when he says 43 years. I think it’s been 
83 years. 

Anyway, Matt, you — 

Mr McGrath: J started at a young age. 

Interjection. 

Mr Grandmaitre: That’s right. Once in a while. 

Did you say that the recovery or the cost of the fees 
should be the responsibility of the default employer? Did 
you say “should be” the responsibility? 

Mr McGrath: That is correct. I said it should be. 

Mr Grandmaitre: Can you qualify this? 

Mr McGrath: In what way do you want it qualified? 
What do you mean? 

Mr Grandmaitre: You say it should be. In some cases 
it’s not? It’s not the employer’s responsibility? 

Mr McGrath: At the present time, it is the creditor 
that has to pay our fees. I’m suggesting that the employer 
who has violated the law should have to pay our fees. 

Mr Grandmaitre: I agree with you. 

Mr McGrath: Except in cases if he pays it right away, 
of course, we give him benefit — 

Mr Grandmaitre: What does that mean? 

The Chair: Thank you, Mr Grandmaitre. Mr 
Christopherson. 

Mr Christopherson: Thank you very much for your 
presentation. I’m just curious. Of the last six presenters, 
three of them happen to be McGraths or have an involve- 
ment with McGrath. I just wondered if there’s any 
relation between you and M. McGrath, where Ms Smith 
was from, and Mr Kevin McGrath, who presented just a 
little while ago. Any relationship? 

Mr McGrath: Mr Kevin McGrath is a well-trained 
expert in the field. He has been trained by myself. 

Mr Christopherson: No relation? 

Mr McGrath: Oh, yes, sure he is. I thought you could 
recognize that there is — 

Mr Christopherson: | just didn’t want to assume. 

Mr McGrath: He is my son, or I am his father, 
whichever way you want to say it. 

Mr Lalonde: Different companies. 

Mr Baird: Just like the 42 CUPE locals that were 
here. 

Mr Christopherson: I’m not making any accusation. 
I’m just curious. M. McGrath would be you, M. McGrath 
Canada? 

Mr McGrath: M. McGrath is a company held by 
shareholders, yes. 

Mr Christopherson: Right. Where Ms Smith was 
from. I was just curious. 

I wanted to ask you — 

Mr McGrath: Did you want to know the other 
companies that I happen to have some relationship to in 
Canada and the United States after my time? 

Mr Christopherson: Sure, go ahead. 

The Chair: Very briefly, Mr Christopherson. 

_ Mr Christopherson: What I would like to ask, though, 
in a serious vein, is the ministry is suggesting that the 
law would say that anything under 75% would require 
ministry approval. 

Mr McGrath: That is correct. 

Mr Christopherson: I wondered if you would object 
to having that raised to 100% to encourage the collection 
of all the money that’s owed. 


Mr McGrath: That wouldn’t encourage the collection 
one iota. All it would do is tie up the thing for a longer 
time at a great cost. Clients have confidence that we 
collect the maximum amount of money we can, and I can 
tell you from our point of view, if anybody can collect 
more money on a settlement that we recommend, I’ll pay 
the commission on the difference. 

Mr Christopherson: I don’t know if that’s a yes ora 
no. 

The Chair: Thank you, Mr McGrath, for appearing 
before us and making a presentation today. We appreciate 
it. 


CREDIT MANAGEMENT SERVICE 
OF CANADA LTD 


The Chair: That leads us now to Credit Management 
Service of Canada Ltd. Good afternoon and welcome to 
the committee. 

Mr Kalifa Goita: My name is Kalifa Goita, and I can 
tell you before I commence this speech that I am of 
African origin and I worked with the public service of 
my country before coming to Canada. When I started in 
the collection business here back in 1988, culturally I was 
not prepared to do that, because where I came from you 
don’t ask from someone you had good dealings with 
before money they owe you. They know they owe you. 
They have to pay it. You just leave them with their 
conscience. Six months later, when I started, after 
training, I discovered it’s a different picture, because the 
way people act here in this economy is not the same way 
maybe I grew up, with the same cultural background. 

So I’ll present here as Credit Management Service of 
Canada Ltd, and I’m pleased to point out some sugges- 
tions. There are several points proposed in this bill that 
I will address, the majority in a positive, supportive 
manner. 

The changes appear to continue to protect basic 
standards for workers. At the same time, it updates the 
legislation in ways that reduce bureaucratic procedures 
and make it easier for the worker to understand. That is 
very important. Workers have to understand the field in 
which they work. If they don’t understand it, no matter 
how excellent is the law, they can’t benefit from it. Il 
ensures that the worker will have better recourse shoulc 
they find they need the protection of the act against ar 
unprincipled employer. 

1520 

The act now indicates the serious need to file a claim 
as soon as the offence has been committed if it cannot be 
resolved. The six-month limitation is an improvement 
Maybe it can be shorter, if possible. Forty-five days it 
more than adequate for any correction to be made if the 
employer is sincerely trying to make a correction from 
the time the employee asked for a correction. I think 1 
you do business and you want to expedite the things, you 
really want to correct the things, you don’t wait oné 
month or more to solve the problem. If not, the complain 
should be filed. This is the same amount of time nov 
extended to file an appeal after an order is issued. 

It would be more fair to all concerned if the decisiot 
on an order had to be determined in a shorter period 0 
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time than two years. For the worker, it is a very long 
time to wait to have a grievance rectified. For an inno- 
cent employer, it should not continue to cause disruption 
in the workplace for that long. It quickly becomes public 
knowledge that the employer is under investigation, and 
until it is finalized, the employer is considered guilty. 
This leads to labour unrest, loss of financing and loss of 
client business. 

The bill proposes that a standards officer can now, 
with the consent of the parties, settle a complaint before 
it is investigated. This is an excellent amendment which 
will save a great deal of time. Therefore, in the case that 
needs an order, the time should be shortened so as to 
encourage settlements. The suggested time would be 90 
days after a complaint is filed. 

The introduction of an employee having one choice of 
either the courts or the complaint procedure is excellent. 
No one should be in the position that if they try one and 
it doesn’t give them satisfaction, they can harass the 
employer by doing the same thing in another forum. The 
reason for that is it’s not likely that if they fail in one, 
they will get a different decision in the other. It would be 
a waste of time and an expense to the employer and 
‘public money. 

_ The contracting out of the collection of moneys due is 
the most beneficial amendment introduced. This will save 
money and time and will produce better results. Collec- 
‘tion work requires considerable expertise. The agent has 
the specialists to do the job quickly and efficiently using 
the latest technical advances in industry. If the orders are 
made as promptly as possible and turned over immediate- 
ly, the result will be impressive compared to the current 
State of delinquency reported. 

' The amendment to clarify pregnancy leave is fair and 
apparently needed by some people. However, it is hard to 
understand for me why it was needed. If the person is not 
terminated, then he must be counted as being employed. 
' The amendment to use any means of verified delivery 
is in keeping with modern business and service of legal 
documents in many cases. 

Those are the points I wanted to address. Thank you 
for the opportunity to have input in this. 

_ The Chair: Thank you very much. You’ve left us two 
minutes per caucus for questioning. 

‘Mr Lalonde: Thank you for your presentation. Would 
you say at the present time that the majority of employers 
are not fully aware of the Employment Standards Act and 
this is why very often their employees are not treated 
properly and they’re not paying what is coming back to 
them? 

Mr Goita: I’m talking about the employees. Even the 
employers, I’m saying that if the law exists, people 
should be aware of what is in it. The employees should 
de aware of their rights. 

Mr Lalonde: Then probably what the government 
should look at, when you apply for your GST licence and 
everything, you have some criteria that you have to meet. 
Probably it would be part of the requirement that you 
should attend an ESA seminar or workshop to make them 

aware of what the Employment Standards Act is all 
about. Also it should be always posted in the workplace. 
Smployees sometimes wait long — six months, a year or 


two — until they find out they were not well treated or 
never got the overtime when they were supposed to be 
allowed it. Would you agree with this, that probably the 
government should look at that side and make sure 
employees and employers are — 

Mr Goita: The information program should be imple- 
mented, yes. 

Mr Lalonde: Also, do you think it is fair to limit it to 
six months from the date of complaint that you could go 
back to claim? Is six months enough to you? 

Mr Goita: My point here is that it should be in the 
interests of the person complaining and in the interests of 
the person who is accused. The matter has to be resolved 
the fastest way possible. 

Mr Lalonde: I fully agree. Probably it’s the best thing 
to go to the private sector collection agencies, but as long 
as the employee is not the loser at the end. 

Mr Christopherson: Thank you for your presentation. 
You've stated that you agree with the change from two 
years to six months because, and I think probably from 
your point of view, the professional business of what you 
do, it makes sense to get the claim in as early as possible 
and therefore the trail is hot and all the other arguments 
that we’ve heard for that. That seems to make a great 
deal of sense to me. 

But I want to suggest something to you and ask you if 
that causes you to at least think about what you’re 
suggesting and its impact on people. By shortening the 
time, this is also having a major effect on the most 
vulnerable employees working for the worst bad bosses 
that we have. We know that 90% of all the claims made 
against employers are done after an employee leaves that 
place of employment. The main reason, we’ve heard from 
every community across the province, is because people 
are afraid to make a claim while they’re still there 
because they fear they’ll be fired, because they have no 
protection. So the vast majority of these people wait until 
they have secured another job and they no longer have 
any ties to that employer and then they make the com- 
plaint. The two years gives them enough time to find a 
new job and go back at least a reasonable length of time 
to make a claim for money that’s been ripped off from 
them. 

Earlier, Mr Kevin McGrath agreed with that and 
suggested he would support going back as far as possible 
to collect the money that’s due. Does that scenario of that 
particular worker and their fear and their needs and what 
happens in you supporting that six-month change — 

Mr Goita: My response to that would be to educate 
the employees or the person suffering that not to wait, to 
encourage them to point out the problem immediately to 
the employer, because — 

Mr Christopherson: But they’re worried about getting 
fired, sir. They’re worried that if they do that, they’ll be 
fired. 

Mr Goita: The law has to forbid an employer from 
firing anybody making a legitimate request. 

Mr Christopherson: But the law is already there and 
it doesn’t work. That’s not stopping bad bosses, and 
that’s why people wait. 

Mr Goita: So the law has to be changed so that you 
protect the employee from being fired because they ask 
for their legitimate right sooner. 
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Mr Christopherson: Would you agree, then, that you 
wouldn’t want to make this change until you’ ve secured 
that kind of security for those employees? Does that not 
make sense, that you would be sure to have that protec- 
tion before you pulled the rug out from under them? Is 
that not fair? 

Mr Goita: If the changes to the law are just a project, 
it is coming on — 

Mr Christopherson: There are no changes in here 
about that. 

Mr Goita: Okay. If the law is changed, one side is, if 
I have a problem at my workplace today, why should I 
wait long? I cannot project that my employer is bad — 

Mr Christopherson: But people are, sir. 
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Mr Goita: Immediately I have to tell my employer, 
“This is what I want,” and I will get an answer in the 45 
days. If I don’t have the answer in the 45 days, he is not 
answering my question. He doesn’t want to solve it, so I 
can file a complaint immediately. 

Mr Christopherson: The reality is they’re getting 
fired. That’s why the two years are needed. 

Mr Baird: Thank you very much for your presenta- 
tion. We appreciate it. I guess one of the reasons there 
was even a two-year period established and the fact that 
it’s never been unlimited is that most of these folks, if 
you’ve got an employer who’s paying $3 or $4 an hour 
to his employees — he or she is obviously an extremely 
bad businessperson and is likely to be headed down in 
flames economically anyway. That’s why most provinces 
have for the most part six months, with a few exceptions 
here and there, to make the claim. 

“Justice delayed is justice denied,” one worker said. 
One previous presenter said that every day that goes by 
it’s harder and harder to collect. What sort of ratio could 
you give us from your professional experience to settle 
accounts that are maybe within six months overdue or 
accounts that are around two years overdue? Those rights 
are meaningless unless we can enforce them. 

Mr Goita: It depends if the person is still there, 
because you cannot guarantee — the collection of an 
account is dependent on many factors: the person does 
exist, is still there and has something to pay. If not, well, 
it is uncollectible, simply like that. If you send me 
accounts — maybe the business is big, $1 million, but if 
those people disappeared, they are not in business, 
because we are talking about employer, I won’t find 
them. I may find the owner, but the business is dead or 
bankrupt. That’s uncollectible at the first place. 

Mr Baird: So workers are more likely to get money 
in their pockets that they’re owed, that they worked for, 
if they file earlier. 

Mr Goita: Yes. That’s why we have to act faster, 
while these people are earning money and they have 
assets tO seize. 

The Chair: Thank you, Mr Goita, for appearing before 
us and making a presentation today. We appreciate it. 

Mr Goita: My pleasure. 

The Chair: That leads us now to the Amalgamated 
Transit Union, Local 279. Is there a representative from 
the Amalgamated Transit Union? That is most regrettable, 
another no-show. 


CANADIAN UNION OF POSTAL WORKERS 


The Chair: That leads us now to the Canadian Union 
of Postal Workers. Good afternoon. Welcome to the 
committee. 

Mr Jeff Bennie: Good afternoon. 

The Chair: Just a reminder that we have 15 minutes 
and you can divide that as you see fit between either 
presentation time or questions-and-answer period. 

Mr Bennie: I don’t think I’ll take that long. As I’ve 
indicated on my brief, which should have been passed 
out, my name is Jeff Bennie. I’m one of the national 
representatives from the Canadian Union of Postal 
Workers and the areas I work in for the union are health 
and safety, workers’ compensation, pensions and benefits. 

As I indicated in our brief, we’re a national union and 
for the most part we represent postal workers involved in 
the processing and delivery of mail. These workers fall 
under federal jurisdiction, but we also represent some 
cleaners in post offices around the province of Ontario, 
so they are covered by provincial legislation. 

As you’re aware, last May the Honourable Elizabeth 
Witmer introduced changes to the Employment Standards 
Act that were described by the government as minor 
housekeeping amendments. Of course, nothing could have 
been further from the truth as the proposed amendments 
would negatively affect the basic working conditions of 
most Ontario workers and make it more difficult for 
workers to get basic justice when employers violate 
standards. 

However, since that time of course we’ve seen the 
withdrawal by the labour minister of the section dealing 
with the flexible standards, which would have allowed 
workplace parties to negotiate under the basic standards, 
but the government is saying it’s going to reintroduce this 
concept when it launches a more comprehensive review 
of the act. 

It would be our position that we would recommend 
that all aspects of this bill be scrapped, considering the 
government is proposing a more comprehensive review of 
the act. But we don’t think that’s likely to happen, so 
we’re going to address some of our concerns today that 
we have with Bill 49. 

First of all, in regard to the enforcement provisions for 
organized workers, under the existing language of the 
present act, unionized workers have access to an efficient 
and relatively expeditious method of investigative pro- 
cedures for violations of the act. Bill 49 would effectively 
deny unionized workplaces and unionized workers access 
to this process and transfer the costs of enforcement to 
the workplace parties through the grievance arbitration 
process. We believe this is nothing more than a case ol 
the government abrogating their responsibility to enforce 
the legislation and pass the costs on to the workplace 
parties, both unions and employers. It’s also going to leac 
to an increase in the backlog of arbitration cases whict 
any trade union representative can tell you in most cases 
is already severe. 

In regard to enforcement provisions for unorganizec 
workers, these proposed changes shift the responsibility 
for enforcement of the standards away from the Ministry 
of Labour and its inspectors to the judicial system by wa} 
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of the application of the other-means provisions. We 
would suggest, considering the state presently of the 
judicial system in Ontario where we constantly are 
bombarded with horror stories of backlogs in that system, 
to add to that burden doesn’t make a lot of sense. What 
we need to be looking at is better methods of enforce- 
ment of the provisions. Justice delayed is justice denied. 
_ With regard to the amount recoverable by a worker 
when owed back wages, there is now a proposed cap of 
$10,000 where presently there is no arbitrary limit set. 
Also, now the bill would say that if a worker decides to 
pursue a claim through the Ministry of Labour provisions, 
then the worker would be denied access to courts if they 
decided to launch a civil action for additional compensa- 
tion. It is our position that these changes all amount to a 
denial of basic rights for workers with no accountability 
for employers who violate legislation. 

The ceiling on claims: It seems that this maximum cap 
is going to apply to amounts owing in regard to back 
wages as well as other compensation such as vacation 
pay, severance pay and termination pay. In many cases, 
severance pay for long-term workers can add up to much 
more than the proposed cap. Arbitrary maximum and 
minimum caps will only result in employers attempting 
to try to avoid many of the payments due to workers. 

_ Then we get into the area of private collectors. This 
bill recommends that the private sector be used to collect 
‘excessive amounts owed and enforce standards, rather 
than having the labour employment practices branch 
perform this function. This appears to be the thin edge of 
privatization of the regulatory process in Ontario and I 
would again say an abrogation of the government's role 
to legislate and enforce minimum workplace standards. 
As opposed to this approach, the Ontario government 
should be establishing penalties that would be levied 
against delinquent employers as a deterrent and enforcing 
those penalties. 

In conclusion, CUPW says that taken together the 
proposed amendments will result in poorer working 
conditions and more injustice for both organized and 
unorganized workers in the province of Ontario. There- 
fore, we are opposed to those proposed changes and 
would ask the Ontario government to seriously consider 
these proposals. In our opinion, it is the role of govern- 
ment in our society to protect the most vulnerable 
members of our society, not to attack them. 

Before I conclude, I just want to say that as a represen- 
tative of a national union that mostly deals with the 
federal sector, I have gone through similar processes for 
federal legislation, most recently part III and part II of 
the Canada Labour Code, and I would like to suggest to 
he government representatives here that if they truly 
want to sit down with the workplace parties when they 
are dealing with their more comprehensive review of the 
act which they’re talking about down the road, they hold 
Tue consultations. That is how we have done it in the 
federal sector, with both part IJ, which dealt with the 
realth and safety legislation — and we’re now doing with 
dart III, which deals with employment standards. We are 
laving consultations between government and employers 
ind the Canadian Labour Congress representatives where 
Ne come to consensus agreements. We don’t get every- 


thing we want, employers don’t get everything they want, 
but we all get something we can live with. After all, we 
don’t have to like each other, but we have to live with 
each other. 

The Chair: Thank you, and you’ve allowed us just 
Over two minutes per caucus for questioning and this time 
it will commence with the third party, Mr Christopherson. 

Mr Christopherson: Thank you for your presentation. 
You mentioned in your opening remarks that you would 
prefer that the government pull back this entire bill and 
refer it to a larger review. I would just underscore the 
point and remind everyone that the whole purpose of 
trying to ram this through as quickly as possible — and 
you’re right, they tried to ram it through by the end of 
June, without public hearings. The reason they want to do 
that, of course, is this bill allows them to offload a lot of 
responsibilities, as you’ ve pointed out, to individuals, puts 
it in the court case, throws it back to unions and 
employers to take care of, in some cases just denies or 
narrows rights that workers have and therefore they can 
lay off 45 employment standards officers to save bucks. 
That’s why they’re rushing this through and why they’re 
refusing to fold it into the broader review. 
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I want to ask you to comment on something. You 
make the statement in your conclusion, ““Taken together, 
these proposed amendments will result in poorer working 
conditions and more injustice for both organized and 
unorganized workers in the province of Ontario.” The 
Nepean Chamber of Commerce earlier today said that this 
law and others will, “ensure that the province of Ontario 
becomes the most attractive place in North America for 
business to invest and create wealth and employment.” 
Why do you think there’s such a divergence in opinion 
between business and labour about Bill 49? 

Mr Bennie: | think both comments say the same thing, 
actually. I think with this legislation going through and 
with the proposed changes that will probably be coming 
down the road on this government’s timetable and other 
legislation, of course this province will become an 
attractive place for investment. As the minimum standards 
are eroded for non-organized workers, the pressure will 
build in respect to organized workplaces to follow the 
trend and to negotiate consent contracts where we cut 
back on what we consider right now basic provisions and 
basic rights. So I don’t think what the Nepean Chamber 
of Commerce said and what I said are diametrically 
opposed at all; I think we’re saying the same thing, just 
from a different viewpoint. 

Mr Christopherson: I agree with you entirely. 

Mr Baird: Hoping this doesn’t become a love-in, to 
add my comments to the love-in, your suggestion of 
consultation and the comprehensive review of the act 
going to be undertaken over the next four or eight months 
is a very valid one to work together with organized 
labour and management in the business community. I can 
indicate to you already there have been a good number of 
meetings with both groups, with the Ontario Federation 
of Labour, Sid Ryan, the president of CUPE, and the 
Ontario Chamber of Commerce. At the risk of trying to 
jump into this love-in, I’ll certainly agree with your 
comments the comprehensive view is very valid. 
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The Chair: Any comments or questions from the 
official opposition? 

Mr Hoy: Yes. I’ve got to find my page here. “This 
appears to be just the start of the privatization of the 
regulatory process.” Of course, you’d know that the 
government has just named a minister of privatization, so 
you’re quite right, there are things going to happen in the 
future as far as privatizing the role of government, which 
has traditionally been not private. 

You’re speaking on behalf of the postal cleaners, in the 
main here, at this particular time, and I appreciate that, 
plus you’re concerned about issues that would pertain to 
the whole organized workforce, and I appreciate your 
comments in the presentation. I agree with you that this 
government up until now has not — consultation has not 
been their hallmark, so they have been requested to meet 
with people more often and I hope that in the second 
phase they will. 

Currently, we’re seeing some change of heart. After 
all, we are here this afternoon talking about Bill 49, but 
in the past you would probably be aware that the govern- 
ment’s record has not been one of great consultation. As 
a matter of fact, they made many changes between June 
and September when the House was called back for its 
first official opening. They have and had a very ambi- 
tious agenda, which doesn’t always include discussion. 

The Chair: Thank you very much, Mr Bennie, for 
taking the time to appear before us here today. 


INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 


The Chair: That leads us to the International Associ- 
ation of Machinists and Aerospace Workers. Good 
afternoon. Welcome to the committee. Just as a reminder, 
we have 15 minutes, but it’s up to you to divide that as 
you see fit between presentation and questions and 
answers. 

Mr Sam Connor: My name is Sam Connor, a staff rep 
with the international association of machinists. On behalf 
of our union, we would like to thank the committee for 
the opportunity to put forward our views on Bill 49 on 
behalf of 20,000 members of the International Associ- 
ation of Machinists and Aerospace Workers in Ontario. 

While we are pleased to appear before you, we are 
disturbed that the government has introduced this legisla- 
tion without prior consultation with all workplace stake- 
holders. Bill 49 is not a minor piece of housekeeping 
legislation. It significantly shifts the balance of power in 
the workplace of this province — already against the 
workers — further in favour of employers. Even more 
important, it would radically change the nature and 
operation of employment standards legislation. 

Employment standards legislation sets a basic mini- 
mum floor of fair treatment for all workers. It is particu- 
larly crucial for the most vulnerable workers — low-paid, 
non-union — for whom the employer-employee relation- 
ship is most unequal and for whom limited resources 
make alternative sources of redress virtually impossible. 

Obviously, the value of employment standards is 
closely tied to the level of enforcement. Standards which 
are not enforced are meaningless, and enforcement in our 


current system leaves much to be desired. The ministry 
has insufficient resources; there are long delays; there are 
too many risks for the most vulnerable workers to safely 
claim their rights. We will discuss later some of the 
positive improvements that should be made to make our 
employment standards more effective. Unfortunately, 
rather than offering improvements to the system, Bill 49 
would seriously weaken current standards and particularly 
enforcement of those standards. 

Section 3 of Bill 49 allows a collective agreement to 
provide for subminimum standards as long as the sum of 
hours of work, overtime pay, public holidays, vacation 
pay and severance pay confers greater rights than the 
minimum standards for these items taken separately. 

The Minister of Labour has apparently promised to 
withdraw this section of the bill, leaving the issue of 
flexible minimum standards to further review. While we 
welcome this modest display of good sense, we can only 
ask why the government concocted this scheme in the 
first place without public input. 

While we hope that the oxymoronic concept of flexible 
minimum standards is dead, we want to make very clear 
the problems which will arise if this idea is resurrected. 

First, it is practically impossible to assess together the 
disparate elements of the minimum standards. How do 
you value relatively, for example, hours of work versus 
severance pay? Do the summed standards have to be met 
for each individual or can some workers receive below 
the minimum on everything as long as a group of 
employees seem to exceed the minimum standards when 
assessed together? 

If you exempt workers covered by collective agree- 
ments from the clear standards of the Employment 
Standards Act, you add another layer of complexity to 
collective bargaining. Issues which should or could 
previously be left out of the bargaining process because 
they are covered by the act will now have to be explicitly 
dealt with. This will be disruptive, costly, and will 
ultimately make Ontario a less competitive place to do 
business, which is presumably contrary to the aims of the 
current Ontario government. 

1550 

While we feel that having to bargain minimum stan- 
dards will be an inconvenience for legitimate, established 
unions, we are particularly concerned that flexible 
minimum standards would open the door to phoney 
unions — employer-dominated employee associations — 
to make deals that strip workers of their minimum rights 
in the workplace, with no effective recourse for the 
workers affected. 

While flexible minimum standards were a particularly 
egregious attack on workers, the rest of Bill 49 is little 
better. 

Bill 49 takes away the option of a worker covered by 
a collective agreement, including those covered by 4 
Rand formula, to make a claim under the act. A worker 
who believes he has been denied his legal rights is forced 
to proceed under the grievance procedure. If a settlement 
cannot be reached and the union involved decides not to 
proceed to arbitration, the worker’s only recourse is an 
unfair representation claim to the Ontario Labour Rela- 
tions Board. 
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This makes what is a relatively cheap and simple, if 
still too slow, process into a much more lengthy and 
expensive one. It is hard to see how anyone gains from 
these changes except employers intent on breaking the 
law. 

Bill 49 offers unscrupulous employers the means to 
undermine the rights of workers and their unions by 
consistently refusing to meet minimum standards. The 
need to continually resort to costly arbitration simply to 
enforce legislated minimums may place a union, particu- 
larly a small and poorly financed union, in an untenable 
position, having to choose between being bankrupted by 
continual arbitrations or facing unfair labour practice 
charges before the OLRB. 

__ The situation is no better under Bill 49 for workers not 
covered by a collective agreement. They will have to 
make an almost immediate and irrevocable choice, 
usually without reliable independent advice, about 
whether to proceed with a complaint under the act — 
with limits on the size of the claim — or to sue in civil 
court, which may provide fuller compensation but is 
usually slow, expensive and an unrealistic option for most 
workers looking only for the minimum standards pro- 
vided under the law. 

' Small Claims Court is sometimes a quick and cheap 
option, but the amounts covered are limited. Under Bill 
49, once a worker opts for one route of redress, the other 
options are closed. 

- Bill 49 sets a new $10,000 limit on the size of an 
individual claim and the minister may also prescribe a 
minimum. There is absolutely no justification for such 
limits, which simply provide further incentives for 
employers who cheat. 

Bill 49 provides for the subcontracting of collections 
and “compromise” settlements, which will usually be 
made with a gun to the head of the employee. These two 
provisions allow the cheated employee not only to be 
forced to accept less than the statutory minimum, but also 
to end up being forced to pay for the collection of what 
ae or she is owed under the law. 

Bill 49 would deal all the cards to unscrupulous and 
cheating employers at the expense of the most vulnerable 
workers. 

_ Bill 49 also reduces filing limits for ESA claims from 
‘wo years to six months, making it easier for a stalling 
2mployer to slip out from under the coverage of the law. 
Jn the other hand, the period for an employer to appeal 
as been extended from 15 to 45 days. 

_ The bill does contain a couple of positive changes: 
slarification that vacation accrual is based on all service, 
and the inclusion of periods of pregnancy and parental 
eave for the calculation of length of service. 

Overall, however, Bill 49 would bring about a serious 
weakening in the enforcement of minimum labour 
standards in Ontario. We ask this committee to recom- 
nend that Bill 49 be withdrawn and a full consultation 
srocess be undertaken to bring forward changes that will 
tuly i improve the conditions of workers in this province. 
_ We need better education and stronger enforcement, 
vith mandatory posting of the provisions of the act in all 
workplaces. 


To protect the most vulnerable, we need to allow for 
investigations based on anonymous and_ third-party 
complaints and strong penalties for employer reprisals 
against workers attempting to obtain enforcement of the 
act. 

There must be heavy penalties and active public 
prosecutions of employers who break the law, particularly 
repeat offenders and those who refuse to quickly pay out 
orders. 

The ministry must have the mandate and the resources 
to investigate and resolve complaints quickly and the 
resources to perform thorough audits at workplaces where 
individual abuses have been found. 

The ministry now has up to two years to investigate a 
claim and it can take another two years before a delin- 
quent employer can be made to pay. These time limits 
must be shortened and the ministry provided with the 
resources to bring about orders and settlements in a 
timely manner. The current system is far from perfect, 
but Bill 49 is moving in the wrong direction. We urge 
this committee to take this message to the government of 
Ontario. 

Respectfully submitted, Sam Connor, on behalf of the 
IAMAW. 

The Chair: Thank you. That leaves us just over one 
minute per caucus for questioning. This time it will start 
with the government members. 

Mr Barrett: Thank you, Mr Connor, for your brief on 
behalf of the International Association of Machinists and 
Aerospace Workers. You’ve mentioned the issue of 
enforcement of the Employment Standards Act. Through 
these hearings, our goal is to design a system that results 
in not only more effective enforcement but more efficient 
enforcement, to allow us to be able to allocate scarce 
resources to those people who are most vulnerable to the 
abuses in the system. 

This present system, and you’ve indicated some 
criticisms of the present system, has had critics over the 
years since the act first became law in 1974. There have 
been myriad amendments in a patchwork approach and 
many authors of reforms over the years. Our goal is to 
try to pull this together into a system that’s understand- 
able, more efficient, more effective, and to try to stream- 
line the process and enable both sides to get on with 
business and job creation and ultimately provide a much 
better climate for work in this province. 

As you mentioned you feel there hasn’t been enough 
consultation, there is a second phase. This committee has 
been travelling extensively and we certainly welcome 
further input in phase 2. 

Mr Grandmaitre: You must agree with us that it 
would have been much better if not only the administra- 
tive legislation was before us but the enforcement 
procedures had been included in the present legislation so 
you’d have a better understanding of what’s coming at 
stage 2. 

My question is directed to the parliamentary assistant. 
This is not the first time that people have addressed their 
concern about section 3 of this bill, and again we hear 
that the Minister of Labour has apparently promised to 
withdraw this section of the bill. How sure are we that 
the minister will withdraw section 3 of the bill? 
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Mr Baird: With respect to the section dealing with 
negotiating a package higher than the average, the 
minister’s comments are quite clear and on the record 
with respect to her opening statement, the first person this 
committee heard from. I think her good reputation stands 
by her remarks as recorded in Hansard, a copy of which 
I’m happy to give you if you have a concern. 

Mr Grandmaitre: But it is guaranteed by the minis- 
ter? 

Mr Baird: The minister was very clear in her state- 
ment what her intention was, and certainly she stands by 
that. 

Mr Christopherson: Thank you for the presentation. 
You’ve been more specific than many others on the real 
concern about negotiating standards below and how that 
might happen in non-union establishments. I’ve raised 
this before, but you’re the first one to articulate it in this 
way. I was very impressed when you talked about the 
fact that “flexible minimum standards would open the 
door for phoney unions — employer-dominated employee 
associations — to make deals that strip workers of their 
minimum rights.” Anyone who’s had experience in the 
labour movement understands that many of these phoney 
unions, the employer-dominated associations, are just 
another way of corralling the workers into conditions that 
no proper union would ever accept on behalf of the 
people they purport to represent. 

1600 

I want to draw to your attention, so you know you’re 
not just blindly shooting in the dark, that the minister 
said in a scrum on the day she introduced this bill, in 
answer to a question from Thomas Walkom of the 
Toronto Star — this is the reporter asking the minister in 
a scrum: 

“Reporter: Is it possible in a non-union shop to 
bargain away Christmas or overtime or whatever? Is it 
possible to change the minimum standards? 

“Minister: I guess there would be that opportunity to 
make those changes. 

“Reporter: In a non-union shop? How would you go 
about doing that? 

“Minister: Obviously that’s something we would need 
to...look at. Obviously there is the opportunity to make 
some changes.” 

I suggest that you might want to take a moment to 
expand on your concern, should this government even 
think about trying to go around certified unions as being 
the bona fide representatives of working people in this 
province. 

Mr Connor: The only thorough way we could actually 
do this — it’s been mentioned here that a consultation 
process will be done in the next couple of months or the 
short duration it may take for these further consultations. 
I know the IAM, together with the different federations, 
will be monitoring moves by the province of Ontario to 
introduce or provide through the media ways of circum- 
venting proper union activities and proper collective 
agreements and proper negotiations. We’ll do our 
damnedest to monitor that. 

The Chair: Thank you, gentlemen, for taking the time 
to appear before us today. We appreciate it very much. 


UNITED STEELWORKERS OF AMERICA, 
LOCALS 4820, 4632, 6946, 7940, 
8327, 8580, 8794, 8952, 9211 


The Chair: That leads us now to the United Steel- 
workers of America. Good afternoon and welcome to the 
committee. Just as a reminder, the 15 minutes are yours 
to divide as you see fit between presentation or questions 
and answers. 

Mr Gerard Carthy: Good afternoon. The 
Steelworkers listed on the previous page are made up of 
more than 4,000 members in the workplace from Ottawa 
east to Hawkesbury, and Ottawa west to Deep River. This 
membership includes people from hospitals, nursing 
homes, textile, steel mill, manufacturing of plastics, 
roofing, paper mills, credit unions, explosives manufac- 
turing, laundry, drug trading, warehouse and distributior 
centres, open-pit mining and refining, nuclear power 
atomic energy, technical workers, foundry aerospace 
industries, as well as car parts for GM, all of which covet 
approximately 40 different employers. 

Creating conflicts between the employer and_ the 
employees: Until now, the labour relations system has 
helped in obtaining settlements between the employer anc 
the labour force. The proposed amendments will put « 
stop to this. The collective bargaining process wil 
become more difficult, especially in workplaces wher¢ 
unemployment standard minimums are presently in place 
like with security guards. We will vigorously oppose anc 
fight any attempt by employers to obtain reduction from 
the present minimum standards. 

Measuring rights: The proposed amendments will fore 
the parties involved into an accounting nightmare. Fo 
example, an employer might suggest that workers worl 
an extra shift, say, on Saturday or Sunday and ge 
double-time pay in exchange. The employees may no 
agree that this extra money will make up for a lesse 
quality of life; therefore, there is no greater overal 
benefit for them. This would no doubt lead to bitte 
disputes between the parties. In short, it appears to us tha 
the amendments are being proposed to allow employer 
to simply waive the minimum standards. 

Privatizing enforcement: passing the costs on to unions 
section 20 of the bill, subsection 64.5 of the act. Bill 4' 
is forcing the unions to pick and choose what complaint 
would proceed because of the high cost involved. Tre 
mendous hardships will be put on the unions when force 
to use the grievance procedure. Therefore, due to the cos 
to pick and choose complaints, members would mos 
likely feel they are not being properly represented b 
their unions. 

Bill 49 will require unions to become familiar with th 
pre-existing complex jurisdiction under the act, becaus 
unions, and not individual complaints, will be responsib! 
for determining whether to proceed with a complain 
Therefore, the union’s finances would be mainly spent 0 
these complaints, and cutbacks to other important areé 
being protected by the union would be effected. F 
example, can any union afford to cut back on enforcin 
health and safety for their members? 

With all the red tape and the investigation involve 
the delay in filing the complaint may result in employes 
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being unable to recover money due to the proposed six- 
month limitation period for filing complaints and the one- 
year limitation period for recovering back pay. In short, 
the litigation will be difficult and expensive and there 
will be enormous opportunities for employer counsels to 
obstruct access to information and evidence. This will 
make it difficult for unions to enforce and prove claims. 
This Bill 49 is trying to force smaller locals into receiver- 
ship. 
_ We feel that pre-hearing production is essential. 
Mostly, the information necessary to succeed on such 
claims is often solely within the knowledge of the 
employer. Therefore, unions would be forced to file, to 
proceed with complaints to an arbitrator in order to 
compel productions and disclosure. If there had been an 
investigation by an employment standards officer, some 
of these complaints could have been resolved before the 
arbitration stage, thus saving time and funds. 
_ Bill 49 would be forcing employees to decide whether 
to spend their wages on food for their families or for 
lawyers to go ahead with the complaint. Why is the law 
allowing employers who violate Ontario’s most basic 
employment standards to benefit in this unconscionable 
manner? 
_ Bill 49 limits an employee’s options by putting a cap 
of $10,000, forcing an employee to decide in two weeks 
whether to proceed or withdraw their complaint to pursue 
a civil remedy. 
_ Although employers are prohibited under the act from 
retaliating against employees who lodge a complaint, 
most employees would find it hard to proceed, because 
they do not understand their rights under the act and 
some fail to complain about the violations within the 
limit of six months. Therefore, the reduced limitation 
deriod will reduce liability for offending employers at the 
2xpense of working people, or the employees will simply 
aave to forgo wages owed to them. This will result in 
egitimate claims being abandoned. 
_ Because private collection agencies are going to 
assume powers of collection available to the employment 
standards branch, employees will not receive 100% of 
Nhat is owed to them; the collector is permitted to take 
1 portion of the minimum wages and benefits owing. 
Workers are going to be the only people affected by this 
change, as money will be coming from their pockets. 
This new system will encourage employers to negotiate 
jercely with collection agencies to reduce their liability 
inder a compromise or settlement. It makes it quite clear 
hat only the workers stand to lose from this amendment. 
We feel the changes to Bill 49 would have adverse 
‘ffects on the workers as it undermines many of the basic 
oinciples on which minimum standards legislation has 
deen based. We believe that both organized and unorgan- 
zed workers will bear the burden and their lifestyles will 
lave to change, as cutbacks will have to be made in other 
ireas. Think of the members of these people’s families, 
vho will also be affected. This may not seem like much 
of a problem to higher-paid executive people, but to the 
‘pproximately 70% of the lower-paid workers in the 
’rovince it means a lot. And remember, we all vote come 
‘lection time. Respectfully submitted. 


1610 

The Chair: Thank you very much. That affords us just 
Over two minutes per caucus for questioning. This time 
the questioning will commence with the official opposi- 
tion. 

Mr Hoy: Thank you for your comments on behalf of 
the nine locals of which you are a representative. The 
$10,000 cap is quite bothersome to me, particularly when 
the government says that only 4% of the people claim 
over and above $10,000. It would be very interesting to 
know how many dollars that 4% represents in comparison 
to the other 96%. It would be most interesting to find out. 
They say, “Four per cent is not that much, so let’s cap it 
at 10%,” but what percentage of total dollars being 
claimed does that 4% represent? 

You mentioned the “measuring of rights,” and the 
presentation prior mentioned “confers greater rights.” If 
the government pursues section 3 at some later date, it is 
going to be very, very difficult. The definitions that flow 
from those words are going to be onerous, I believe. I 
appreciate all your comments. I didn’t have an opportun- 
ity to mention this to the people who were up just before 
you, but they said: “Do the summed standards have to be 
met for each individual, or can some workers receive 
below the minimum on everything as long as a group of 
employees seem to exceed the minimum standards when 
assessed together?” This is the type of thing the govern- 
ment is going to have a nightmare with, I believe, if they 
pursue the other part of the act later. But I appreciate 
your comments, in particular on the $10,000 limit. 

Mr Christopherson: Thank you very much for your 
presentation on behalf of all the locals. I think it’s 
important for the committee to hear from someone like 
you. I just counted: The locals you’re representing are 
involved, in one degree or another, in almost 20 different 
areas of economic activity, different businesses, different 
parts of our economy. You say, quite to the contrary of 
many business representatives and government members 
who say this bill and other things the government’s done 
are going to make for more harmonious relations and 
things are going to be hearts and flowers and everybody 
will sit around the table and sing Kumbaya and the world 
will be wonderful, “The collective bargaining process will 
become more difficult, especially in workplaces where 
employment standard minimums are presently in place, 
like with security guards.” You state you will “vigorously 
oppose and fight any attempt by employers to obtain 
reductions.” 

This is consistent with presentations we’ve had from 
other unions across Ontario. It suggests to me that the 
climate this government’s going to create is one of a 
great deal of increased acrimony, more strikes, and with 
scabs we have the potential for violence. This is the 
opposite of what the government says they’re going to 
do, just like their bill says it’s going to “improve” the 
employment standards and the opposite’s true. In all 
those businesses you’re in, do you see that in the Ottawa 
area and the people you represent? Do you see this 
creating more and more trouble in terms of the relation- 
ship between employers and employees? 

Mr Carthy: Oh, yes, we certainly do. We see that 
quite a bit in our area throughout the Ottawa Valley. 
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Especially for the people who are not in any unions, 
they’re paranoid right now, as it is, to make a complaint. 
The way the cap is right now there would be less of a 
complaint, and then after you go past the six months or 
whatever, when the person’s back is up against the wall, 
they’re going to retaliate. Once again, the working person 
is going to get ripped off. 

Mr Barrett: We appreciate this presentation from the 
United Steelworkers, those several locals listed on the 
brief. You made mention of one example of an employer 
asking for Saturday or Sunday shiftwork, offering double 
time, which may or may not be accepted, depending on 
how people feel it would affect their quality olpuic: 
That’s a fairly standard deviation in hours of work, but 
incredible, dramatic changes in our labour market are 
occurring, and as a government we must be flexible. We 
have to accommodate these changes. 

My riding is home to steel industry and steelworkers; 
it’s a growing industry in my riding, but so much of 
manufacturing and heavy industry is in decline. We’re 
seeing the rise in the service sector, home workers, part- 


time workers. We have to come up with a bill and a 
rewrite of this that accommodates myriad situations 
beyond traditional patterns of work. I think our ultimate 
responsibility is providing the best value for taxpayers. 
Most taxpayers are workers. By coming up with as 
streamlined a set of regulations as possible that ensure 
enforcement — we need to provide the enforcement and 
protection for workers in as efficient a way as possible. 
We would appreciate any further input from you now or 
in the second phase of these hearings. 

The Chair: Thank you very much for appearing before 
us here today and making a presentation. 

That concludes our hearings here in Ottawa this 
afternoon. We’d like to thank everyone who took the 
time to make a presentation and those who are in the 
audience who have listened earnestly in a dignified 
fashion. We appreciate the attention that was paid to this 
bill, and I thank my colleagues. This committee stands in 
recess until September 9 in Belleville. 


The committee adjourned at 1616. 
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_ The committee met at 1033 in the Greek Community 
Hall, Belleville. 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’ AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
Employment Standards Act / Projet de loi 49, Loi visant 
a améliorer la Loi sur les normes d’emploi. 

The Vice-Chair (Mrs Barbara Fisher): Good morn- 
ing, everybody, and welcome to our hearings here in 
Belleville, in the riding of Quinte, where we’re hosted 
this morning. I welcome everybody who has come as 
participants in delegations to present as well as those who 
have come to listen to our hearing process. 

To outline what will happen here, we will have 
‘sessions where those who come forward will have a 15- 
minute presentation period, which will include questions 
and answers. The time for questions and answers will be 
Split evenly between the parties after the presentation has 
been made. 

With the concurrence of the members I would also like 
to offer Doug Rollins a few moments to bring greetings. 
_ Mr E.J. Douglas Rollins (Quinte): On behalf of the 
Quinte riding I would like to welcome this committee 
here. I believe it’s the first time in the history, to my 
knowledge, of the Quinte riding that we’ve ever had a 
standing committee heard here, in Belleville, and for that 
I would like to say thanks to the Vice-Chair and the 
Chairman who arranged to have it here. I would like to 
think it’s one more opportunity, as people who live in 
eastern Ontario away from the big smoke and the big 
cities, to be heard locally. I express that and hope that 
you people find Quinte riding to your liking and that we 
will see another time come back. 

Mr Joseph N. Tascona (Simcoe Centre): On a point 
of order, Madam Chair: Since there are no representatives 
of the NDP here today for these hearings, what would be 
the order of proceedings? 
| The Vice-Chair: We will split the time evenly until 
and if somebody shows up from the third party. 


BELLEVILLE AND DISTRICT 
CHAMBER OF COMMERCE 


The Vice-Chair: I invite the representatives from the 
Belleville and District Chamber of Commerce to come 
forward, please. Good morning. For the sake of Hansard 
Eee those present I ask you to please introduce your- 
selves. 


Mr Greg Chambers: My name is Greg Chambers. I 
serve as first vice-president of the Belleville and District 
Chamber of Commerce and as chair of its government 
affairs committee. With me is Bill King, a member of the 
government affairs committee and a past president of the 
chamber of commerce. The Belleville and District 
Chamber of Commerce has been the representative voice 
of business in Belleville since 1864. Currently member- 
ship numbers over 500 companies in all categories — 
large and small — including manufacturing, retail, 
professional, financial and service industries. 

It is our understanding that Bill 49 has three goals: (1) 
to allow the Ministry of Labour to use its resources in a 
more efficient and effective manner when administering 
the Employment Standards Act; (2) to simplify and 
improve some of the language in the act, making it easier 
to understand and use; and (3) to promote greater self- 
reliance and flexibility among the workplace parties. 
Further, we understand that Bill 49 represents the first of 
two phases intended to modernize the Employment 
Standards Act. We view the first phase as process- 
oriented and assume that the next phase will address the 
standards themselves. In our opinion, Bill 49 will deliver 
a solid first step in the intended direction. 

There can be no doubt that the act is in need of 
reform. Since originally enacted, the workplace and its 
surrounding economic climate have changed dramatically. 
Over the years numerous piecemeal exemptions and 
modifications have been made, such that the totality of 
the act has become extremely difficult for legal minds to 
comprehend, let alone workers and employers. This 
situation was highlighted in the 1987 report of the 
Ontario Task Force on Hours of Work and Overtime. In 
the years following that report we have witnessed dra- 
matic new trends in information technology and global 
competition which have significantly changed how, when 
and where people work. A large and growing number of 
individuals now work from their homes, either as 
employees or independent contractors. Reward systems 
have been increasingly tied to results. 

The environment around the workplace has also been 
transformed by major new trends. In recent years the 
problems of mushrooming spending of governments at all 
levels and overloaded legal systems are finally starting to 
be addressed in a serious manner. The free trade agree- 
ment and the ensuing steps towards an open global 
economy have forced businesses to become more com- 
petitive not only in pricing but also in quantity and 
innovation. 

Our laws and regulations must change with the times. 
We must make it more attractive for employers to have 
employees. In the face of onerous payroll taxes and an 
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administrative burden inflicted by various governments on 
those with employees, it is no wonder that employers 
aggressively minimize the number of people on their 
payrolls. 

Getting to the specifics of Bill 49, we will comment on 
eight aspects, together with rationale, that support our 
positive view of the proposed legislation. 

(1) Non-union employees must choose between the 
courts or the Ministry of Labour in pursuing claims. This 
will eliminate the present duplication of costs and efforts 
imposed on employers and the government which is 
funding both systems. It will also reduce the load on 
employment standards officers and the judicial system. 
We understand that all claimants will be given adequate 
notice of the need for this choice and how to proceed 
under the new rules. 

(2) Where there is a collective agreement, complaints 
must be dealt with under available grievance procedures 
and not through the Ministry of Labour. Again the 
duplication of costs and efforts will be eliminated and the 
load on employment standards officers reduced. Since 
there may be a concern regarding frivolous trips to 
arbitration, we would suggest that consideration be given 
to awarding costs at the end of the arbitration process. 
1040 

(3) Employment standards officers will be empowered 
to settle claims up to $10,000 and may do so before a 
finding that wages are owing. It is our understand that the 
vast majority of past complaints has fallen within this 
range. Since the larger and more time-consuming claims 
will go through the courts, the number of claims settled 
by each employment standards officer should increase. 

(4) Claims must be filed within six months and orders 
made within 24 months of a claim being filed. The 
current time limit of two years for filing claims can be 
problematic, given that the ministry will have up to 24 
months to issue an order after a claim is filed. Memories 
fade and it becomes more difficult to gather facts and 
witnesses as time passes. Given the number of business 
failures in today’s economy, it is in both the employer’s 
and employee’s best interests to have the matter resolved 
quickly. We support the move to put guidelines in place 
which encourage quick resolution rather than have the 
parties drag out the process and thus increase costs. 

(5) Simplified language: It makes sense that both 
employers and employees must be able to understand the 
rules if they’re expected to abide by them. 

(6) Appeal period extended from 15 to 45 days: Fifteen 
days is not enough time to obtain independent legal ad- 
vice and carefully consider the merits of an appeal. Given 
more time to deliberate, there should be fewer appeals. 

(7) Use of private collection agencies: It is our under- 
standing that only one third of claim awards is actually 
collected and that in recent years the employment stan- 
dards officers were responsible for this function. Collec- 
tion work requires specialized skills and much time and 
effort for follow-up. For the sake of the employees, it 
seems very worthwhile to turn this responsibility over to 
professionals with a strong financial incentive to deliver 
better results. Of course, this would also give employ- 
ment standards officers more time to address new and 
pending claims. 


(8) Pregnancy and parental leave included in the 
calculation of length of employment and service: This 
clarification of the Employment Standards Act is worth: 
while and clearly a benefit to employees. ) 

In summary, we support Bill 49 because it will stream: 
line processes that will benefit both employers anc 
employees. We don’t agree with those who suggest tha’ 
minimum standards are being reduced by this bill 
Looking forward to the second phase of this process, we 
thank you for your time and attention. 

Mr Jean-Marc Lalonde (Prescott and Russell) 
Thank you for your presentation. It is my first time ir 
Belleville, even though I stopped over at the motel nea 
the 401 before. The directions that I got from one of you 
gentlemen — after stopping in many places this morning 
to find this place, the guy from the auto body shop coulc 
be hired by the town as a tour guide because he really 
knew where to send me. | 

I have a few questions. What will this bill do for you 
business community? 

Mr Chambers: As I stated in the first few points, thr 
duplication of costs and efforts or the potential duplica. 
tion for employers will be eliminated. For people seekin; 
to have claims resolved, hopefully the claim settlemen 
and collection rate will improve. Basically, the eigh 
rationales that I’ve outlined should all benefit our com) 
munity. | 

Mr Lalonde: If we look at the employer’s side 
definitely it would be a booster for the employer. Do yor 
think this bill will help bring in new industries or busi. 
nesses to the community? 2 | 

Mr Chambers: I don’t see it directly affecting on 
community or another in Ontario. It’s an Ontario-wid 
bill so I’m not sure it would change it for Belleville, bu 
I think it would make it more attractive for employers t- 
have more employees in our community. 

Mr Lalonde: The dark part of the bill, I would say, i 
that I wonder what’s going to happen with the quality ¢ 
family life, the fact that there will be no limit, if agree. 
ment is reached between the employer and the employee: 
on the number of hours that could be worked by th: 
employees. In the past we had a maximum of 44 hour: 
and today there will be no limit. The danger is that th 
quality of life for the family could be affected. We kno\ 
that people like to get more and more money. The fathe 
and the mother are at work very often and they’re tryin 
to work extra hours. The fact that they will not b 
working overtime, employers might ask the employees | 
work more hours. Will the quality of life be affected? 

Mr Chambers: I’m not aware of that situation abor, 
unlimited hours. I’m not sure where that comes into pla’ 
in this bill. | 

Mr Lalonde: It does. 

Mr Chambers: I haven’t seen that. 

Mr Rollins: Gentlemen, thanks a lot for making © 
presentation on behalf of the chamber today. I notice th 
one of the things you mentioned in here is a lot of hom 
regulated businesses. Is there any effort by the chambi 
to be in touch with those businesses that run out of the 
homes, not the big, corporate giants like Sears af 
Northern Telecom and a few of those but the small 
individuals? Is there some effort to be connected wi 
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those people to see what the chamber and/or this bill can 
help out with? 
_ Mr Chambers: I’m one of those people. We aggress- 
ively seek out members, and of course the larger groups 
have been members for some time. We have 530 mem- 
bers now and I would bet that 450 or more are in the 
smaller category and probably 100 or more are home- 
based. There is a lot of growth in terms of potential new 
members in home-based business so we have people who 
aggressively seek those people as members. 
_ Mr Rollins: Has your membership that you represent 
stayed pretty constant for these small businesses in the 
community? 
_ Mr Chambers: We’ve actually managed an increase 
in the past year and I think that’s because the number of 
businesses is increasing. They’re not large but they are 
more in number, and hopefully some of those will suc- 
ceed and grow into medium- or large-sized companies at 
some time. We really think it’s great that there are all of 
these startups, because the more people who are trying to 
accomplish something, the more successes there are going 
to be. 
_ Mr Ted Chudleigh (Halton North): Thank you very 
much, Mr Chambers, for your presentation today. You 
mention that we’re entering into changing times, working 
at home and working in different environments. I would 
point out that this act does not in any way reduce the 
standards of the number of hours that you have to work 
or that you might work. There are opportunities to agree 
with your employer as to what those hours might be, but 
most of that has been put over until next spring, when the 
entire act will be reviewed. 
_ The point of education of what the standards are and 
now it affects — in one of my previous lives I ran a 
‘rade association. If I put on a seminar to teach employee 
standards to various companies, I might get two or three 
>ompanies in the room, but if I put on a seminar bringing 
1ew equipment into the environment, I could get prob- 
ably 75 to 100 companies in the room, particularly if that 
nachinery was to reduce labour. You mentioned that this 
oill may make it more palatable for small companies and 
small businesses in particular to hire new employees. 
Could you elaborate on that point a bit? 
_ Mr Chambers: In general, in small businesses the 
diggest complaint I hear all the time is the administrative 
durden and having to know so many complicated rules — 
_ Mr Chudleigh: Bureaucracy. 
_ Mr Chambers: — and the cost of payroll taxes and 
zovernment in general. So whenever you reduce that 
durden, you’re making it more attractive. 
1050 

There is a trend I can see towards subcontracting or 
Jart-timers or just hiring independent service bureaus 
yecause you don’t get into all of that bureaucracy and 
/ou don’t need to know all the labour rules and so on. 
_ The Vice-Chair: Thank you very much for your 
yresentation this morning. 


_ KINGSTON AND DISTRICT LABOUR COUNCIL 


_ The Vice-Chair: I would ask that representatives from 
he Kingston and District Labour Council come forward, 
lease. Good morning, sir. 


Mr Charlie Stock: On behalf of the Kingston and 
District Labour Council, representing approximately 8,000 
members, I thank you for the opportunity to express our 
views in regard to Bill 49. We wish to inform you that 
our organization is in full support of the Ontario Feder- 
ation of Labour’s brief which was presented at an earlier 
hearing. 

We’re also disappointed that the committee chose not 
to come to the home of Sir John A. MacDonald, 50 miles 
down the road. I’d have to suggest it’s probably the first 
time a committee has come this close to our area and not 
stopped in our city. 

To suggest Bill 49, as the labour minister states, 
“facilitating administration and enforcement by reducing 
ambiguity, simplifying definitions and streamlining 
procedures” as housekeeping issues clearly makes a 
mockery of changing a system which indeed has served 
both management and workers fairly well. 

We’re pleased that the minister has removed the issue 
of flexibility in the bill. If that were to happen, more 
friction would certainly be created. Collective bargaining 
is tough enough without putting more roadblocks into the 
process. 

We certainly would like the whole bill to be withdrawn 
for some very simple reasons. To assume that employers 
will take into consideration the interests of employees 
ahead of their own or those of business is akin to re- 
arranging the deck chairs on the Titanic. It would be a 
real tragedy. 

There are some — not all — employers who are 
blatantly abusing their workers now because they know 
the enforcement of the law has been removed to a large 
degree. The idea of lessening rights for workers in 
Ontario will quickly send a message to bad employers to 
exploit their employees. A shining example of this is the 
Screaming Tale located here in Belleville — an employer 
with the audacity to have staff work for tips only. 

The Kingston and District Labour Council receives 
telephone calls on a regular basis from people who’ve 
been dismissed or treated in an unfair manner by their 
employers. I commend the Ontario Federation of Labour 
for creating the bad-boss hotline, which quickly informed 
us that Kingston was not alone in having workers com- 
plaining about their employers. 

In our opinion, there are two major problems in regard 
to employment standards in the province of Ontario: en- 
forcement of the current legislation and a total lack of job 
creation, therefore removing employment opportunities. 

Working people in Ontario deserve a better fate than 
having their rights in the workplace diminished in a race 
to the bottom as the government currently moves to pay 
for tax breaks for the wealthy by shrinking the size of the 
Ministry of Labour and others to achieve the $10 billion 
required from the budget. 

If these changes are what working people in our 
province are looking for, then I must ask, where are the 
workers today who agree with the position your govern- 
ment has taken? How many presentations have you 
listened to from employees who think they have too 
many rights in the workplace? 

The chambers of commerce obviously will champion 
this legislation because it clearly strengthens the position 
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of their membership over their employees and, as previ- 
ous speakers noted, reduces the load employment stan- 
dards officers have. Indeed, the government is reducing 
the number of employment officers themselves. 

The Kingston and District Labour Council suggests the 
government listen to the workers of Ontario, stop the 
process of eroding standards, stop creating roadblocks to 
obtaining these rights, making it necessary to bargain 
rights, and change your plans of privatizing enforcement 
by contracting out. Clearly, if your government would 
dedicate more time and resources to creating employment 
opportunities, the climate of this province would change 
from mean-spirited to a brighter future. 

In closing, a short while ago there was a drug bust in 
Kingston involving several young people, and the local 
media interviewed a teenage girl for her reaction. She 
stated, “When you get up in the morning and there’s no 
food in the cupboard, you have few choices. You can 
look for a job and find out there are none; you can 
panhandle for change; you can sell your body; you can 
deal drugs; or you can starve.” 

Let’s give our children back their future. Start by 
treating all people in Ontario in a fair manner. Quit 
removing the rights of working people to be governed 
fairly and get on with the task of job creation. 

As an addition, a previous speaker was asked about the 
employment situation here in the community. I’d have to 
ask the people in Belleville, why would Wal-Mart have 
located here if the employment situation and how workers 
were treated was so bad to start with? 

The Vice-Chair: We have up to five minutes per 
caucus, starting with the government side. 

Mr John R. Baird (Nepean): Thank you very much 
for your presentation. We appreciate your coming from 
Kingston. 

I would just indicate, when the committee made its 
decision on where it could travel, we were able to go to 
about 10 communities. Regrettably, we can’t go to every 
one. I think there was certainly a feeling that it’s import- 
ant though — usually committees do go to Kingston — 
to spread it around. Other communities want to be heard 
from as well. As someone from eastern Ontario, someone 
who’s lived in Kingston for four years, I certainly know 
it well, but there are other communities that wanted to 
hear from the committee as well. 

I would just point out that no employment standards 
are changed by this bill. The minimum wage stays the 
same, the hours of work stay the same, overtime etc. 
None of them are changed by this bill. 

Particularly with respect to your comments on job 
creation, I completely agree with you. That’s got to be 
the priority, definitely. It’s got to be the first priority, the 
second priority and the third priority. 

I was pleased to note that last week Statistics Canada, 
of the federal government, released the job creation 
numbers, and the provincial economy — not the govern- 
ment — had created 51,000 jobs in the province of 
Ontario, which was an incredible upswing and certainly 
a good sign. Much work is still to be done, no one is 
satisfied with the system now, but 51,000 jobs in one 
month is certainly good news for folks all around the 


province. We’ve obviously got to work harder and de 
better with that, though. 

One issue I’d bring up — and this is a major part oj) 
the bill — to get your comments: One of the provisions 
of the bill, and you alluded to it, is with respect t 
privatizing collections. Right now we’re only collecting 
25 cents on the dollar. Once someone complains, an issue 
is investigated and an order is issued, we’re only collect 
ing 25 cents on the dollar. The previous NDP governmen 
disbanded the collections branch at the Ministry o 
Labour, discharged 10 employees and just threw that or 
to the backs of employment standards officers. They were 
only able to collect 25 cents on the dollar and we are 
only able to collect 25 cents on the dollar. 

What the minister is saying very clearly by putting ir’ 
this provision for private collection agencies to go afte 
what I call the deadbeat companies is: “Listen, we’re no. 
satisfied with 25 cents. We’ve got to take some rea’ 
action to change that. Just tinkering isn’t enough.” 

If there were any easy solutions, I suspect they woul 
have been tried by any of the three parties that haw 
certainly grappled with this issue. Do you have any 
objections to the use of private collection agencies 1 
they’re able to bring in more for workers? 

Mr Stock: If the people you currently have in th: 
Ministry of Labour were allowed to do the job of goin) 
after employers when the employers were putting it to th 
workers, I’d think that was a good system. If you want t. 
modify that, that’s fine. Contracting out is a race to th 
bottom, in our opinion. If you want to privatize and mm 
the province like a company would, from a boardroom 
as opposed to having set rules for employers an’ 
employees and doing it in a fair fashion, I don’t think: 
works out when you start privatizing, because the peopl 
who are being contracted are there in particular. They’t 
not there in a fair manner; they’re there certainly for th 
interests of one party. I think you have to have fairnes. 
in a system if the system’s going to work. I believe the 
by contracting out, not just that but any service, your 
taking that fairness aside. | 

Mr Baird: But we’re only collecting 25 cents on th’ 
dollar now. If there was an easy way of improving tha’ 
surely the previous government — Mr Christophersor 
who’s a member of the committee, is a very fine perso! 
a very passionate advocate for workers. If there was — 
way of getting better than 25 cents, I know they woul 
have taken it. If there was a way in-house to do it, the 
would have taken it. But the reality is that they’re onl 
collecting 25 cents on the dollar. I think the previo. 
speaker said a third of orders; it’s actually only 25 cent 
1100 

I guess what we’re saying is that obviously the en 
ployment standards officers — one of the members of o1 
committee used to be one — are not trained in colle: 
tions. To bring in someone with 25 or 30 years’ exper 
ence to go after deadbeat companies and to even for 
the deadbeat companies to pay for the collection — th 
reality now is that the person who’s owed the money hi 
to pay taxes to pay for the enforcement. Under this bi 
the deadbeat company would have to pay for the enforc 
ment, would have to pay the collections fee. We’ 
amending the collections act in this bill to allow for thé 
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So that’s an important thing. I think it will see more 
dollars going into the hands of workers than we’re getting 
now, and we’ve got to go after 100%. The minister is 
seeking changes to the Bankruptcy Act with the federal 
minister. 

Mr Stock: Excuse me. Can I interject here? I’d like 
some time too. I'd like to suggest that if the government 
were clearly serious about enforcement of the law, you 
not only would have gone after the Screaming Tale 
restaurant here and down the highway in a quicker 
fashion, you also would have removed their liquor 
licence, because they clearly were in violation of the law. 
I think when we start to see the government treating 
employers in a fast, efficient manner, then we’ll worry 
about some of the other things that go along with that. 
| Mr Baird: That was closed down very expeditiously. 
That was dealt with once we received the complaints. The 
ministry officer enforced the order immediately. 

The Vice-Chair: Excuse me, Mr Baird. You’ve 

expended your time. Mr Lalonde. 
_ Mr Lalonde: Thank you, sir, for your presentation. I 
have a few questions. The fact that the government is 
going to reduce the number of enforcement officers, will 
this have an effect on your organization? 

Mr Stock: It will have an effect on all workers in this 

province. 
| Mr Lalonde: In what way? 
| Mr Stock: If a person has a problem and wants to get 
it resolved and all of a sudden there’s nobody there — 
you could have the best laws in the world; if you have 
nobody to enforce them, the laws don’t mean anything. 
If you’re going to remove the people from the Ministry 
of Labour — 
_ Mr Lalonde: This bill states that any union member 
aas to go through their union to appeal or to deposit the 
complaint to the ministry. By looking at this, the fact that 
they will be going through your office and then probably 
aire a lawyer to debate this matter, will this have an 
effect on the union dues of your members? 

Mr Stock: It’s going to have an effect. I am critical of 
he fact that it’s just the union you’re talking about. It’s 
workers in this province who are getting the shaft, and 
‘or the most part the people who are being shafted clearly 
are people who don’t have the ability to have a union 
‘epresenting them. They are low-paid people. They don’t 
ave the money and the resources to go and hire a lawyer 
When they have a problem. They are the people who are 
zetting hurt the worst by this current government and this 
egislation. 

_ Mr Lalonde: What I could see by this bill is the fact 
hat every union member, as they go through your office, 
t’s definitely going to increase the cost of your operation 
yecause you have to handle every claim. In the past five 
/ears, would you know how many of your employees had 
0 deposit a claim to the enforcement officer in the 
Ministry of Labour? 

_ Mr Stock: I don’t have those figures, no. 

_ Mr Lalonde: I tend to agree, though, that having the 
ollection passed on to the private sector — as Mr Baird 
ust said a little while ago, only approximately 25% of 
he amount owed to employees was collected in the past. 
“he only part I am scared of is I hope that the commis- 


sion that would go to the collection agency will not be 
taken off the employee’s amount owed to them. Do you 
agree with this? 

Mr Stock: Yes. 

The Vice-Chair: Thank you very much for your 
presentation this morning. 


CANADIAN AUTO WORKERS, LOCAL 524 


The Vice-Chair: I would ask that the Canadian Auto 
Workers, Local 524, come forward. Good morning, Sir. 
I’d appreciate if you would introduce yourself for the 
sake of Hansard and those present. 

Mr Ivan Mills: I will start off just very briefly, as part 
of my presentation: Good morning to the committee and 
participants here, all interested parties concerned over the 
possible changes to a very sensitive piece of legislation, 
Bill 49, the Employment Standards Improvement Act. 

My name is Ivan Mills. I am a resident of 
Peterborough and currently hold the office of vice- 
president of Local 524, CAW. I am chairperson of the 
political action committee. The workplace I am employed 
at is GE Canada. I’ve worked at the plant for almost 33 
years. Hopefully, in the minimal allotted time I can focus 
on some of the major concerns we have with this bill. 

Over the past several months there has been a great 
emphasis placed on the debt and deficit, both federally 
and provincially, about the workforce, both organized and 
unorganized, unions at war with corporations and govern- 
ments and vice versa. We have, as organized labour, seen 
the pitfalls and side-effects of a government that to my 
mind set the pattern for the conflict that is out there every 
day. The Harris government made quite clear their 
disdain for the unionized, that unions and organized 
labour had too much clout, and that they, speaking of the 
Ontario government, would level the playing field. 

We saw what happened with Bill 7, the anti-scab 
legislation, across our province. Several employers have 
seen fit to hire replacement workers. People working in 
their plants have decided that the right to strike is their 
last resort to a just and fair settkement. What happens 
here? The answer is confrontation, resentment in a 
process that we call collective bargaining. It’s our right. 

Bill 26, the all-encompassing omnibus bill, was then 
legislated with undue speed. Again, the government of 
Ontario displayed little or no conscience to the legislation 
which adversely affects the young and elderly in this 
province. With only three weeks of hearings on this bill, 
the government of Ontario, through the Minister of 
Health, can now be given powers to close down hospitals, 
deregulate drug prices, introduce user fees and deduct- 
ibles for our seniors. Currently our local is challenging 
this part of the new law through our Peterborough MP, 
Peter Adams. Our members feel this is a violation of the 
Canada Health Act. The question revolves around the 
payment for drugs, which now has attached to it an up- 
front user fee of $100 required if your income is over a 
certain amount. This would certainly appear to be an 
invasion of privacy, when persons’ incomes become 
information for your local pharmacist and drugstore. 

Other items of considerable importance have far- 
reaching effects for the people, such as the loss of skilled 
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and semi-skilled jobs through massive layoffs in the 
public sector as well as in the private sector. Environ- 
mental laws and protection, which we all know are of 
great concern, have been either weakened or substantially 
eliminated altogether. Consequently, the reasons are many 
that today we speak about Bill 49. To me it is sO very 
important that all the issues are looked at, that everyone 
concerned in our province and country have their views 
brought forward and we make things better, not worse, 
for the people of Ontario. I am sure it is very difficult for 
a lot of people when all these changes that we face today 
seem so regressive and we do not trust the people who 
are implementing them. 

The Employment Standards Improvement Act is not 
without its own major concerns for the people of Ontario. 
Over the course of time, through collective bargaining, 
the organized labour movement has made significant 
gains with regard to equal pay for equal work, paid over- 
time, pregnancy and parental leave, notification of job 
loss and termination of employment. These issues and 
many others are the very reasons this province has been 
one of the best places in the world to live. To even think 
that through passage of this bill the workers of this prov- 
ince will have some, even one, of these taken away or 
altered in a negative fashion is quite frankly outrageous. 

Some of these changes will most definitely make it 
easier for employers to cheat their employees and harder 
for workers to enforce their rights. It strips unionized 
workers of the historic floor rights which we have had for 
years under Ontario law. 

1110 

When Labour Minister Elizabeth Witmer introduced 
the Bill 49 amendments, she stated the proposed alter- 
ations were housekeeping changes. The truth of the 
matter is again that they are not minor changes, but 
they’re rather substantive changes that are clearly benefi- 
cial to the employer, not the worker. 

Organized labour has fought long and hard for the 
reduced workweek. Normal hours of work range between 
40 and 50 hours. Why then would anyone want to 
increase this to, say, 56 hours? I’m aware that Minister 
Witmer is apparently saying at this time she’s backing off 
on this, but can we really trust her, having seen this 
government’s track record so far? If the government is 
sincere in its jobs, jobs, jobs statement, why would this 
even be a consideration? Corporations should be penal- 
ized for excessive use of overtime; thus, hire more 
people. Specifically, in my plant today we have under- 
gone hundreds of layoffs, yet right in areas where these 
have occurred, people are working six and seven days a 
week. Emergencies can happen, scheduling or material 
problems can periodically create overtime, but in general 
there’s no need for this to take place. In today’s environ- 
ment it is imperative to have quality time off, not work- 
ing 60 hours a week at the shop. 

Also at issue here are part-time minimum wage jobs, 
the majority of which people work at in places where 
there is no union to help them to better their lot. I am 
sure many of us know people, especially the younger 
generation, either still going to college or just starting out 
in this working world, who hold two or three part-time 
jobs. Is this what is termed “quality”? 


As mentioned before, floor rights, those things which 
were legislated, will now be put on the bargaining table 
again. It will make settlements more difficult to acquire, 
given the inequality of power between employers and 
employees. This is even more magnified when many 
workers not organized have to take their employers on. 
Laws today with minimum standards at least help these 
people. Having these taken away or watered down will 
only make for more strained relationships. 

Another major concern facing workers today is the 
time frames, when people have either quit or changed 
employers, in regard to back pay, vacation entitlements, 
severance packages etc. Under the proposed change, an 
employee will only be entitled to back pay for a period 
of six months from the time a complaint is filed. This — 
makes things particularly hard for someone who registers 
a complaint only after they have severed their employ- 
ment. If they do not file within this time, their only | 
avenue of recourse is through civil court action, which 
can be long and arduous. 

Further to this, the Ontario legal aid plan, which at one 
time could be utilized by employees, no longer covers 
most employment-related cases. The ministry then still 
has two years to investigate the complaint and a further 
two years to get the employer to pay moneys owing. 
Considering all of this, the employee has a long uphill. 
battle to attain any satisfaction. 

In conclusion, I feel the Ontario government has 
continued to rush to judgement on many issues regarding | 
legislation in this province. Workers organized, unorgan- 
ized, young and old deserve better working conditions. 
The corporations, employers, small businesses and large, 
are most turning record profits. The people in workplaces’ 
across this province deserve better, not worse. For us, the. 
struggle continues. We shall prevail. 

Thank you for your time. Hopefully your Common 
Sense Revolution will make some sense to the workers, 
and all the people who reside in what still has the. 
potential of being the best place to live in this province, 
country and world. 

The Vice-Chair: We have just over a minute and @, 
half, so there’s time for each of us to have a question. | 

Mr Lalonde: Thank you, Mr Mills. You’ve been with 
the company GE for 33 years, you said. | 

Mr Mills: Yes, sir. 

Mr Lalonde: At the present time, is there muct 
overtime done by the employees in your plant? 

Mr Mills: To be quite honest and very frank, it’s beer 
an issue that’s ongoing for many years. It’s been a tougl 
one for us. We many times have gone to the ministry fo: 
help here on this one. As you know, we can go and ash 
for the 100-hour lists that they have on persons working: 
but it’s an ongoing thing that the company uses. It’s j 
real tough nut for us to crack. Again, it’s one of thos 
laws that if legislated, if followed through on, would bi 
a real boon to unions and workers. 

Mr Lalonde: At the present time, any hours done afte | 
44 hours, you were getting overtime, time and a half. 

Mr Mills: Yes, that’s nght. 

Mr Lalonde: But the fact that they’re planning to pu! 
this section out to leave this to the employers, do yO 
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_ think in the time that we’re trying to create 725,000 jobs, 
this will help create additional jobs? 


Mr Mills: My honest opinion of this is that there are 
a couple of things that enter into this. It’s very critical, 
especially for our plant. I’1l tell you that it’s a very senior 
operation inasmuch as the employees’ average age is 


_ approximately 48, a very experienced workforce, but the 
_ issues are that these people have the skills, but there’s a 


[ 


training issue, bringing young people into these jobs — I 
don’t think we’re fulfilling that need to train young 
people, because of this kind of activity that’s going on. 
We’re not able to bring new people into the workforce. 
When you have individuals, senior people working on 


_ jobs and working seven days a week, and you’re not 


bringing people along to help encourage and train, I have 
a lot of problems with that. 
Mr Lalonde: They do that — 
The Vice-Chair: Excuse me, Mr Lalonde, I’m SOrTy. 
Good morning, Mr Christopherson. 
Mr David Christopherson (Hamilton Centre): Good 


| morning, Barb. 


The Vice-Chair: Welcome to the hearings here. 
Mr Christopherson: Thank you. My apologies to the 


_ committee and to the presenters for being unavoidably 


detained. 
Mr Mills, thank you very much for your presentation. 


_I was able to catch up on the first part as you were 
_ concluding. I think you are reflecting a mood and a tone 


and a message that we’ve heard all across Ontario. This 


is a government that, you should know that, even after 
' presenter after presenter has pointed out where Bill 49 is 
_ taking away rights, we have the history of the anti-worker 
' Bill 7, which devastated basic fundamental union rights 
in the province, they’ve attacked WCB, they’re continu- 
ing to do that further, we know they’re going to attack 


the Occupational Health and Safety Act, they’ve already 
attacked the poorest of the poor with a 22% cut and yet 


_ this government still wants people to believe that Bill 49 


doesn’t take away any rights. 
There are a couple of major issues that aren’t here but 
that are important. There’s now a cap on how much 


_ money can be claimed — it didn’t exist before — there’s 
going to be a minimum threshold that you have to pass 


before you can get the ministry to help get that back 
money, and the one that you point out here, where you 
can only go back six months, and yet this government 
still, in community after community, says Bill 49 doesn’t 
take away workers’ rights. How do you respond to the 


government while they’re sitting here, when they con- 
' tinue to tell you that this doesn’t take away any rights of 


workers? 
Mr Mills: Again, the reason I’m here today is repre- 


/ senting my people in Peterborough, and I know that in 


talking to others across the province that quite clearly, the 


erosion of our rights in the organized workplace has been 


_ devastating; there’s no question about that. Having said 


that, that can only reflect twofold, threefold on people 


_who are out there without some people fighting for them, 
without the individuals on executives or labour councils 


which are very active in this. Without these people, they 
have nowhere to go, and believe me, they don’t have the 
money to go get help. That I feel is very, very sad. 


Mr John O’Toole (Durham East): Thank you very 
much, Mr Mills, for your presentation this morning. 
You're right; we’ve heard many. of the arguments you’ ve 
presented at previous public meetings, and they’re not a 
tremendous surprise. Focusing on page 3, do you think 
that your membership in your union want the leadership 
to eliminate the individual’s right to choose to work 
overtime? On page 3, you go into it. 
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Mr Mills: Yes. 

Mr O'Toole: Do you think the membership strongly 
supports the leadership with the mandate to eliminate 
their individual entitlement to overtime? 

Mr Mills: This is, as anything, a very sensitive 
situation. To best present that, I would have to say that 
the numbers would be probably much stronger. I really 
legitimately feel people are concerned about the numbers 
of people who have lost jobs, for what reason. Right next 
door are a number of individuals working overtime. 

Mr O’Toole: If I may, I appreciate that — 

The Vice-Chair: Excuse me, Mr O’Toole, I’m sorry 
to interrupt, but time has expired. We’re actually over 
time. 

Thank you very much for your presentation this 
morning. 


TRENTON AND DISTRICT 
CHAMBER OF COMMERCE 


The Vice-Chair: I’d ask the representatives of the 
Trenton and District Chamber of Commerce to come 
forward, please. Good morning, and welcome to our 
process here. For those who have come lately, I’ll just 
outline what the procedure will be. There’s a 15-minute 
allocated time, as people know; that will be inclusive of 
the question-and-answer period at the end of the presenta- 
tion. I would ask that the board members help a little bit 
in making sure that we offer the same opportunity to 
everybody here today by taking note of the time that’s 
allocated when we get to the question-and-answer period. 
Thank you very much, and I would ask that you would 
introduce yourselves for the sake of Hansard and those 
present. 

Mr Paul Tripp: My name is Paul Tripp. I’m a past 
president of the Trenton Chamber of Commerce. Our 
presentation will be made today by Joan Kingston, who 
is the manager of the Trenton and District Chamber of 
Commerce. 

Ms Joan Kingston: Good morning. The Trenton and 
District Chamber of Commerce welcomes this opportun- 
ity to speak to this committee on these important issues. 
As background information, let me say that our chamber 
covers an area from Brighton to Bayside and Carrying 
Place to Frankford. Our membership consists of some 200 
businesses, ranging from large international employers 
with over 200 employees to small, home-based busi- 
nesses. Over the recent months, we have been circulating 
information on the proposed changes to Bill 49. We 
provided our members with opportunity to comment on 
the changes and only received positive responses. 

A subcommittee was formed in August of this year 
consisting of representatives from major industry, small 
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business and home-based business. It is our collective 
opinion that we support the thrust of the legislative 
changes. 

With respect to limitation periods, we agree with the 
changes to a six-month period to file claims, the payment 
of back wages and the increase of appeal periods. These 
changes propose reasonable time periods that are more in 
keeping with the real practices of day-to-day workloads. 

In today’s workplace, entrepreneurs and business 
owners are having to work longer and harder to stay 
competitive and profitable. Time spent away from the 
business is detrimental not only to the owner but to the 
employees as well. Limiting the choice of procedure from 
both the ministry and courts to either process will 
decrease the time spent in dispute and the expense to the 
parties involved and our public purse. 

This expedition of time and resources is reiterated 
again in the legislation’s proposal to have the employ- 
ment standards officers negotiate a resolution to com- 
plaints without launching a full investigation. In many 
cases, the outside third-party arbitrator is all that is 
necessary to settle the small claims. As our government 
performs necessary downsizing and increases the work- 
loads of its employees, we must support legislative 
changes that will support these same employees in 
expediting their jobs, to the savings of both time and 
money. 

A policy of this government that is strongly supported 
by business is subcontracting out work that can be 
completed more efficiently by the private sector. This 
policy is supported by us in this legislation under the 
section on collections. This particular job is more suited 
to the private sector and will once again free the time of 
the employment standards officer for investigations. The 
remainder of the proposed changes follow the same thrust 
of making the act easier to administer, fairer to all parties 
and more in keeping with today’s economic climate and 
electronic workplace. 

In closing, we support the essence of Bill 49 as it 
attempts to reduce procedural stumbling blocks and 
reduce the cost of doing business. 

The Vice-Chair: We have about 12 minutes to go 
here, starting with Mr Christopherson. 

Mr Christopherson: Thank you for your presentation; 
I appreciate it. I want to pick up on a theme that I raised 
with the previous presenter. Virtually all of the chambers 
of commerce across Ontario have been marching side. by 
side with the government in arguing that Bill 49 doesn’t 
take away any nghts at all that workers already have; it 
merely changes procedures, makes them more efficient, 
deals with the new structure of work etc. 

I would like to ask you if you think the fact that an 
employee can no longer claim back wages for two years 
but only six months does not take away a right that they 
have, especially when we’ve heard many presentations 
point out that 90% of all claims are filed after someone 
leaves the workplace, because they’re too afraid to do it 
while they still work there. By having two years, they’ve 
got enough time to secure another job, leave the 
threatened work environment and then file a complaint 
after the fact and go back at least up to two years to 
collect the money that’s owed. That will now be limited 


to six months. For a lot of people who can’t leave their | 
place of employment for fear of losing their job, it means 

they’re going to lose that money, because they can’t 
afford to hire a lawyer. I would ask how you would react 

to that argument and still defend the government’s line 

that this bill doesn’t take away any workers’ rights. 

Mr Tripp: The point you’re making, very simply — 
the chambers of commerce, I believe, and I know it’s the 
case with ours, believe this legislation is levelling the 
playing field entirely; it’s taking a position that business 
has some rights, that management has some rights, which: 
have been eroded over a long period of time. 

One issue you’re bringing up, a six-month back pay as 
opposed to two years — I’m not about to get into the 
semantics of six months or two years or what have you,’ 
but I do believe that if there’s a legitimate claim on back 
time, I don’t see that it’s a hardship within a certain 
period of time to file a claim and proceed in a norma), 
manner. 

Mr Christopherson: The problem with that is that we 
have heard ample evidence — and I haven’t heard the 
government refute that this doesn’t happen; I’ve chal- 
lenged them to do so, and they haven’t, for good reason) 
you can’t. The facts are that there are people — and Ir 
sure it’s a very small minority of your membership, } 
would offer that to you, who would be that way. Bu’ 
there are bad bosses, just like there are bad employees: 
That’s why you have rules; that’s why you have laws: 
But this bill, not only on the six months but on the 
cap — an employee can no longer claim for more thar. 
$10,000 through the ministry. The government is going 
to set a minimum threshold that you have to be owed 
maybe it’s $100, maybe it’s $500. We don’t know. They 
won’t tell us. They won’t tell us how much the minimum 
is going to be, but there will be a new minimum. 

These are not semantics, sir; these are the rights tha 
workers have. Without a union, the only right a worke 
has against a bad boss is the Employment Standards Act. 
I say to you again that this is not about levelling th: 
field; this is taking away the rights of workers. | 

The Vice-Chair: Mr Christopherson, your time ha | 
expired, without a question. 

Mr Rollins: Thank you for your presentation thi 
morning. Trenton has been one of the hardest-hit areas i 
the province of Ontario for losing businesses over the las 
three or four years. Do you see any recourse, that it look’ 
as if there may be some more jobs coming back in? Wi) 
this be a little more encouraging for small businesses t 
come back into the Trenton area? 

Mr Tripp: I think it will be, and I think there is — 
slight turnaround. I guess if you were to take, on 
percentage basis, our job loss of two or three years agc 
when the economy went for a row of shucks, if I can bd 
permitted some slang, this would be equivalent in th 
Metropolitan Toronto area of half a million jobs. That” 
how hard we were hit. We had major plant closings an 
what have you. A lot of those closings were the result ¢ 
decisions that were affecting the international marke’ 
place. 

The one good thing that we have had in our favot 
recently is that as they downsize the defence departmen” 
we happen to be one of the few cities left that has 
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defence installation. There’s been an increase there, and 
this is now starting to manifest itself in the economy for 
small business and small entrepreneurs. 
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_ Mr Rollins: Getting back to the time frame of the six 
months and the two years, a number of those companies 
have gone. They didn’t just move out, they went bank- 
‘rupt, they washed out. 

| Mr Tripp: Oh, yes. 

_ Mr Rollins: Regardless of whether there were judge- 
‘ments against them or not, there was no money to pay 
them. When you’re broke and you’re out and you’re 
‘done, then you’re out, you’re broke and you’re done. 
‘Whether it’s six months or two years, there’s still no 
‘more money coming back to the employees who got beat 
out of things. I don’t think anybody wants to see anybody 
‘beat out of anything that’s justly coming to them. 

Mr Tripp: I don’t think so either. I know in a number 
of our cases it was a financial reason; that was all there 
was to it. If there’s no money, there’s no money. 

_ Mr Rollins: If you’re broke, you’re broke. 

| Mr Tripp: That’s right. 

_ Mr Chudleigh: A lot of the problems that we encoun- 
‘tered and problems that we’ve heard about seem to 
evolve around education, that people don’t know what’s 
‘in the standards act; employees don’t know what their 
‘rights are; employers quite often don’t know what their 
‘responsibilities are. 

Could you give us any indication as to how you might 
‘see getting this information out into the employment field 
‘so that more people would know about the Employment 
Standards Act and their responsibilities and rights under 
that act? 

Mr Tripp: I wish there was a simple answer to that 
question. People read what they want to read and ignore 
what they don’t want to read. I’m a member of a service 
club. I can go to a weekly meeting and have people who 
didn’t even read the weekly bulletin. That’s a fact of life, 
and that’s the way it is. 

I think in recent times there has been such a competi- 

tive pressure in the business world that people just don’t 
have the time to read up on things that they might have 
done a few years ago, and this isn’t anything to do with 
the government of Ontario or the government of the city 
of Trenton or anything else. This is just a fact that’s 
happening in the world. I guess very simple newsletters 
to the management and to the staff would be helpful. 
_ Mr Lalonde: Mr Tripp, you say you represent some 
200 businesses, including large employers such as Quaker 
Oats. Do any of them belong to organized labour or 
unions? 

Mr Tripp: Not the business world. A business can’t 
belong to a union. 

Mr Lalonde: How about Quaker Oats? 

Mr Tripp: Quaker Oats is a manufacturing plant. They 
had a union there some years ago and the workers voted 
it out. Then the dog food operation went down to next to 
ee It’s now come back as a manufacturer of rice 
cakes. 

Mr Lalonde: So there’s no union that has approached 
hee organization to speak on their behalf at this hearing 
Oday. 
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Mr Tripp: No. 

Mr Lalonde: Looking at the maximum of six months 
that you could come back for.some claims, the govern- 
ment is saying only 4% of the total amount in the past 
was — the total amount owed to employees was over 
$10,000, but 4% could represent a large amount of 
money for the family. 

I'd like to get your opinion on that. Don’t you think it 
should have been from two years to one year and been up 
at least to $20,000 instead of $10,000? Because in the 
past you were able to go back two years, and 4% of the 
total amount was over $10,000. It means that some of the 
employers that have not been good employers — I’ve 
always said all employers are good but some are better 
than the others. But the fact that now you’d be able to go 
back only six months — what’s going to happen with 
those employers that didn’t pay the employees properly 
for over a period of six months? 

Mr Tripp: I think we already dealt with that earlier 
and the question still remains, in particular in my own 
municipality where the loss of jobs is economic. Time is 
of no consequence because, as I replied to Mr Rollins, 
there’s only so much money and if it’s not there, it’s not 
there. I think that’s been the biggest problem. 

Mr Lalonde: The fact that you represent 200 busi- 
nesses, do you think that the employment standards must 
be posted at every employment office or business so that 
the employees would know what they are entitled to? 

Mr Tripp: I can tell you, sir, that in my opinion, and 
I was in the business world for 40-some years, you can 
post all the notices you want on all the bulletin boards 
there are, and if people don’t want to read them or pay 
attention to them, they won’t. 

Mr Lalonde: But at least it should be posted. 

Mr Tripp: What’s the sense of posting it if it’s just 
not read? My point, very simply, is that usually things get 
read when we’re in times of distress, but when things are 
rolling along fine — that’s the way it is. 

The Vice-Chair: Thank you for your presentation this 
morning. 


NORTHUMBERLAND COMMUNITY COALITION 


The Vice-Chair: I would ask that representatives from 
the Northumberland Community Coalition come forward, 
please. Good morning. I’d ask you to introduce yourself, 
please. 

Mr Ben Burd: Good morning. My name is Ben Burd 
and I work and live in Cobourg. Before I start my brief, 
I’d like to draw attention to the couple of statistics on the 
front page, which were drawn from last week’s Toronto 
Star. Basically there are two quotes there that are import- 
ant because they put into context what I’m going to say: 

“The number of people earning the minimum wage has 
risen 40% in the last five years.” That was drawn from 
Ministry of Labour statistics. 

“The number of people working for temporary 
agencies has risen 421% in 25 years.” That was drawn 
from the Centre for International Statistics. 

Ever since the industrial revolution, governments have 
been forced by public opinion to legislate employment 
standards. From the minimalist approach of the Third 


R-1304 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


9 SEPTEMBER 1996 





World to the encompassing standards of the European 
Community, standards differ, but the reasons for the 
standards has not. Standards exist because some 
employers exploit and because workers, being voters, 
demand them. In real practice, both employers and 
employees benefit because stability has been brought to 
the marketplace. This stability means that workers know 
what to expect as working rights and employers know 
what the fixed cost of doing business really is. 

For any government to contemplate change to existing 
employment standards, it must be either acting on a 
demonstrated need for change by the stakeholders or 
introducing its own ideas of standards. Either way, the 
need for change must be well explained or the govern- 
ment will be seen by the public to be reacting to vested 
interests or pressure groups. In the case of the changes 
we are here today to discuss, we submit that it is the 
latter, as we see no move by the public to change stan- 
dards. I ask the committee and the government that’s 
bringing this in place, where is the evidence that stan- 
dards need to be changed? 

The cornerstone of any legislation is the ability to 
make it work, for dormant legislation is just as bad as no 
legislation. Consequently, we believe that the enforcement 
of employment standards is the key to good legislation. 
Minimum standards must be set at a level that will 
sustain the maximum workplace protection of health and 
safety as well as ensure the economic maintenance of a 
living wage. 

A compromise must be obtained between the employ- 
ers’ ability to pay and stay in business and the cost of 
employment standards. At the moment there are not 
enough inspectors in the field to enforce current legisla- 
tion. Recent Ministry of Labour budget cuts have resulted 
in fewer inspectors — and I might be wrong on these 
numbers but the thrust is there — from 156 to 127 on the 
job. That’s for the whole province. We submit that the 
proposed changes will need more enforcement because 
the threshold of enforcement will now be lower and 
infractions will become more frequent as unscrupulous 
employers will ignore the now reduced standards. 

This new government in Ontario quite rightly identifies 
as one of its roles, one that it is eschewing, that of being 
able to mould society by means of regulation. The 
dilemma of the government is how to make the economy 
grow and make taxpayers feel good enough to become 
consumers again. This dilemma is compounded when the 
fact that safe workplaces and regulated wage rates 
contribute to the wellbeing of the economy has been 
accepted for some time. 

In these changing times it has become fashionable to 
accept the global economy but be fatalistic about the 
chances of upward mobility. However, if society is to 
improve and be able to pay for the services that it 
demands, economic growth must occur. Economic growth 
occurs in many ways under many influences. One of 
these influences is the regulatory path set by govern- 
ments. Employment standards as a whole is a tool for 
growth. Too many impediments on employers and you 
will stifle business; too few regulations and you will have 
unhealthy and unsafe workplaces, which will impact on 
the consumers of the economy. 


However, there is a leveller for employers between 
regulations and non-regulations, and that is the cost of 
unhealthy workplaces due to accidents, disease and 
insurance payments. The government can ease the cost of 
this leveller by regular inspection of workplaces. Regular 
inspection will raise standards and cut costs to employers. 


Despite what some employers may tell you, we think safe | 


workplaces and regular enforcement saves money in 
reduced WCB costs, reduced sick time and improved 


productivity due to safe workplaces. To quote the Com- 


mon Sense Revolution, “Workers need a hand up, not a 


handout.” Give them this hand up by ensuring safe 


workplaces and regulated wage rates. 


Free marketeers believe that market forces will self- 
regulate the economy, but in real life the theory does not » 
quite fit the practice. Market forces dictate that the price 


of anything, including labour, goes up and down due to 


demand. We have seen this happen in the case of labour | 
costs: As unemployment rises, wages go down. Real” 
wages have been falling yearly for the past 20 years due | 
to rising unemployment. The pressure upon the private ' 
sector to be competitive has wreaked havoc among the 


unskilled and semi-skilled workers of this province as 
automation and downsizing have been implemented by 


the private sector. Most of these moves to be competitive 
have resulted in two things: the reduction of costs, mainly ' 
due to lower wage costs because of the downsizing, and 


the increase of profits. 


Any impediment in the workplace in the form. of | 
regulations, for whatever reason, is seen by the private © 


sector as a barrier to efficiency and profits. The role for. 
governments is to balance the interests of the marketplace’ 
and the interests of those who work in the marketplace. 
The opinion here at the NCC is that one need not be 
balanced against the other because safe workplaces and : 
high minimum workplace and employment standards | 
produce efficiency and profits in their own right. The | 
payoff to the private sector is in the form of employee. 
productivity based on working in a safe place and earning | 
enough to be a productive consumer and taxpayer. When) 
the Canadian Imperial Bank of Commerce announces it 
wants to lay off 10,000 people, who will pay the service | 
charges the banks need? The bank doesn’t seem to 
question the possible damage to 10,000 mortgages. 

As social commentators, we have to point out that il 
the goal of minimizing standards in the workplace 18, 
there because it is believed that the money saved by the 
private sector will be recycled to improve the economy ir 
the form of more jobs, one has to question both the logic: 
and the economics. This approach, deregulation, has beer 
tried before, and the damage to workers and the economy 
was repaired by the use of the very regulations that art 
now being repealed. 
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As to the economics, it boggles our mind that the drive 
to lower real wages, either by reducing minimum wage! | 
or by wage negotiations driven by downsizing pressures 
will only lead to lower disposable income, which in tur 
leads to lower consumer spending, which in turn leads \ , 
lower economic growth, which is the opposite of wha 
you’re trying to achieve. 
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If, in this world we are forced to live in because we 
have to be competitive, we only have the opportunity to 
work and use our learned skills, then that opportunity has 
to be there. The right to work and pay our way is inalien- 

able. Society, if it does nothing else, has to create the 
conditions that will allow each and every person who 
wants to, to work, for only by work can we earn enough 
_ to pay our way in this world. If the economy, as currently 
_ tuned by our present government’s economic policies, can 
only produce so many hours of work, then those hours 
_must be used by as many people as possible. 

The major tool that must be used by government to 

spur the economy is the initiation of a shorter workweek. 
_Allowing unions and companies to set their own 
-workweeks by mutual agreement will lead to longer 
_workwecks, not shorter workweeks, and that is wrong. It 
_is wrong because if the secret to greater wealth is to have 
| more people working, you do not do that by expanding 
productive capacity and not sharing it. The only con- 
| clusion we can draw from these discussions today is that 
| governments must influence the marketplace so that as 
| many people as possible can work. 

Today, as we speak, there are major companies 
engaged in labour disputes over the enforcement of 
/mandatory overtime. In a period of double-digit unem- 
| ployment, that should be a crime against humanity. Your 
| legislation, if it goes through, either amended now or 
_later on in the fall, when, we are told, we’re going to get 
larger revisions to the Employment Standards Act, will 
/make it easier to abolish the maximum workweek. 
Imagine, in one passage of legislation you can take the 
. workplace back 100 years. 

‘If our presentation is to be positive, then it is incum- 
bent upon us to make suggestions. The one major sugges- 
_ tion we make is that the province change its attitude and 
| join with us and ask the federal people to remove the 
_maximum level of earnings from the CPP and employ- 
| ment insurance premiums that are paid by employee and 
employer. By the way, we do not subscribe to the notion 
_ that these social payments are payroll taxes, the common 
name for UI and CPP premiums, Since when have em- 
ployment insurance or pension contributions been con- 
sidered taxes? If these plans were privatized, as some 

governments want to do, the contributions would certain- 
_ly not be considered taxes but social benefits that have to 
_be paid for by both labour market partners. 

Removing the maximums from CPP and UI would 
have the effect of allocating the overtime hours that are 
now being worked to new hires. This disincentive to 
Overtime will lead to the creation of new hires because 
contributions to employment insurance and CPP will be 
paid on all hours worked, not just those under $33,000 of 
the CPP and those under $37,000, I think it is, for UI. 

One last comment on payroll taxes: This money paid 
_by business is a usual business cost of doing business, 
just like others such as rent, insurance, medical benefits 
etc, and as such should be treated the same way as others 

are in business plans. 

In conclusion, the Northumberland Community Coali- 
tion cannot support the intent of the proposed changes for 
all the reasons that many others have listed. The major 


problem for us is the abandonment of the regulation of 
business by accepting that mutual agreement between 
employers and unions is an acceptable process. Having 
minimum employment standards is like being pregnant: 
The package has to be complete and concise or nothing 
at all. The idea that government can stop being in bits of 
the business because there are others who can do a better 
job may work in other areas, but definitely not in the area 
of employment standards. Because of the social effects on 
consumers and taxpayers of having employment stan- 
dards, we at the coalition do not want any changes that 
weaken the current standards because we think that they 
are barely adequate now. 

What we want is to retain the present system and for 
the government to hire more inspectors so that the present 
standards can be enforced properly. Only then will 
workers feel safe in the workplace and will employers be 
able to stabilize their costs. 

Mr Baird: Thank you very much for your presenta- 
tion. We appreciate it certainly from a different perspec- 
tive than many, so it’s particularly appreciated. We don’t 
have time for much of a question. I’ll just make a few 
comments. 

In the first part of your presentation you mentioned 
health and safety. That’s a very big priority for the 
minister, so there are no cuts in health and safety inspec- 
tors. The previous government chose to cut health and 
safety inspectors by 21, but Mrs Witmer is not cutting 
them because she sees it as important. 

Mr Burd: The numbers here relate to employment 
standards inspectors. 

Mr Baird: You did mention health and safety three or 
four times in your presentation, though, and I just wanted 
to clarify that. 

Mr Burd: But there’s still a lesser number of inspec- 
tors in employment standards now than there was when 
you came to power. 

Mr Baird: In employment standards, yes, because 
we’re privatizing the collections part of the plan, but not 
on health and safety, which we think is a very important 
issue. 

With respect to moving to a complaint-driven process, 
I guess we agree with Bob Mackenzie, the previous 
labour minister who practised the policy that it’s best for 
a complaint-driven process. That means you’ll get the 
best results by having made the best use of your 
resources. That process has been followed by all three 
parties. Obviously, though, when there’s a complaint like 
the one at the Screaming Tale, when they go in, they do 
check the other employees because if the deadbeat 
employer is doing it with one employee, undoubtedly 
he’s doing it with many others. We believe that’s the best 
way to do it. 

Mr Burd: But the intent of this brief was to draw 
attention to the fact that the absence of inspectors pro- 
duces an atmosphere where unscrupulous employers can 
exist and get away with what they’re doing simply 
because the employees who work in those places have 
little faith in the inspection standards as such, and what 
you’re doing right now is going to reduce those inspec- 
tion standards. 
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Mr Baird: It’s because we’re privatizing the collec- 
tions component of it, which were only collecting 25 
cents on that dollar. So there’s where the savings are. 
1150 

Mr Lalonde: As mentioned by Mr Baird, the govern- 
ment is in the planning of reducing of the number of 
inspectors. Do you feel that instead of laying off those 
inspectors, if we were to train them properly so they 
could continue collecting or taking over claims that are 
submitted by employees, that would be more beneficial 
to employees and to the employer? 

Mr Burd: I think it’s a question of inspectors using 
the amount of time they have in their workweek to get 
their inspections done. Mr Baird said that he’s going to 
remove the collection responsibility from those inspec- 
tors. I don’t know the percentage of time spent by 
employment standards inspectors on collections. I would 
suspect it’s very little. The problem you have right now 
is that there are employers and workplaces that have not 
been inspected in many years, and that’s a fact. If you 
were to go to the average inspector and say, “Let me see 
the size of your file,” you’d probably be astounded. We 
say, “Do you have time to go back into the workplace to 
inspect after the initial inspection?” “Oh, yes.” “When?” 
“When I get around to it,” some maybe five or six years 
later. 

Mr Christopherson: Obviously you’ve put a lot of 
thought into this and have a very detailed working grasp 
of the legislation and the reality out there. Thank you for 
your presentation. It’s very effective. 

I want to make sure it’s on the record that we support 
very much your contention where in the second-last 
sentence you say that what you want is “for the govern- 
ment to hire more inspectors so the present standards can 
be enforced properly” and point out that exactly the 
opposite is happening. They’re reducing the standards; 
therefore there are fewer inspectors needed. That means 
they’re laying off 45 inspectors, that’s all about saving 
money and that’s the only thing it’s about. 

The fact that it’s going to benefit unscrupulous 
employers, the government is prepared to look the other 
way, but that will be the reality. They refuse to admit it. 
This is just about slashing money and reducing standards 
in the workplace. Have I encapsulated your point? 

Mr Burd: Absolutely. It’s our contention that lower 
standards will lead to less enforcement because the 
threshold of enforcement is therefore much lower. If the 
threshold of enforcement is much lower, people will feel 
they can get away with more, and more infractions will 
therefore result, needing more inspectors, but the govern- 
ment is choosing to go the other way. I could live with 
lower standards if you were going to turn around and say, 
“We’re going to have more inspectors to enforce those 
standards,” but they’re doing neither. 

Mr Christopherson: Well, get ready for the next 
round; it’s the Occupational Health and Safety Act 
they’re opening up next and they’re doing it for the same 
purpose as this time, and that’s about saving money. So 
there are more rights of workers that are on the chopping 
block for the future, guaranteed, and we still know the 
WCB legislation, which is taking away even more 
benefits from workers. 


PETERBOROUGH AND DISTRICT 
LABOUR COUNCIL 


The Vice-Chair: I ask the representative from the 
Peterborough and District Labour Council to come 
forward, please. 

Mr Thomas Veitch: Good morning. My name is 
Thomas Veitch. I’m president of the Peterborough and 


District Labour Council and recording secretary of CAW 


Local 1987. 


I’d like to start by thanking you for the opportunity to— 
appear before this committee today despite the fact that 
the time allowed is so very limited. The subject matter 


before us is entirely too vast to cover within a 15-minute 
period, but I’ll endeavour to cover some ground. 


What the Employment Standards Act represents is a i 
“bare minimum” document, a framework by which | 


employers are legislated regarding legal provisions of 


hours of work, vacation entitlement, overtime, equal pay | 
for equal work, pregnancy leave, paid holidays and a 


whole host of other rights. It is a basic document of how — 


an employer must treat an employee and that employee’s 


rights. The collective bargaining process has managed to 


improve some of these areas, but what of individuals in 
non-organized workplaces? 


On average, our labour council receives five calls a 


week from individuals in such workplaces with questions | 
like: “I work an average of 55 hours a week but I’m only 


getting paid for 30. I don’t think it’s fair and was won- 


dering what I can do about it.” I take down as much | 


information as I can and direct these people to the 
employment standards branch in the Ministry of Labour, 
with the advice that the first thing they’ll have to do is’ 
file a complaint. The response is generally: “I can’t do 
that. It’s a small operation. If they find out, they’ll fire’ 
me. I need my job.” I advise them to call anyway and let. 
me know how they made out. The response is generally, 
“You'll have to file a complaint before we can do 
anything,” so for the most part no action is taken. 

The biggest problem is the fact that the current law 
doesn’t have the teeth to walk into a workplace and, 
perform a general inspection of the workplace and’ 
working conditions. 

Proposed changes will water down this legislation, 
further removing any rights an employee has within the 
workplace in the interests of competitiveness. The 
question that begs to be asked is: Competitiveness with 
whom? Indonesia, Guatemala, Mexico or the United 
States, where 1% of the population controls 42% of the 
work? 

The minister has characterized changes to the Employ 
ment Standards Act as minor housekeeping. The flexibil: 
ity issue, thank God, has climbed back into its cave for 
the time being, and I’m sure it will rear its ugly head a 
a later date. 

Enforcement: Currently the Ministry of Labour investi” 
gates complaints, and why not? The government passe 
the ESA, so the MOL should investigate. This has prove 
an inexpensive avenue of benefit to all concerned 
Proposed changes under Bill 49 would eliminate thi 
course of action in favour of the grievance procedure 
placing the burdens of cost and investigation on the 
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union. It also places the union at risk with dissatisfied 
members because the ESA will be deemed part of the 
collective agreement. The obligation of fair representation 
and enforcement of the ESA will become duties of the 
union rather than the Ministry of Labour. 

As to non-unionized workers, they will have a period 
of two weeks to decide whether to file a complaint with 
| the Ministry of Labour, under the Employment Standards 

Act, to pursue it through the court system with a ceiling 
of recoverable limits placed at $10,000 instead of what an 
employer actually owes an employee. This is by no 
means fair as a remedy since it would take several years 
to resolve a civil case, at an expense most complainants 
could ill afford. Many more will be excluded from the 
process due to lack of awareness of time limits on filing 
a complaint and they will have no right to reinstitute a 
complaint if they choose to abandon a civil suit process. 
_ Regarding the cap, employees who have deprived of 
wages for a lengthy period of time are the very complain- 
ants who will have no means to hire a lawyer and wait 
for years to see a civil suit settled. Even in the most 
‘poorly paid industries, amounts owed to severed 
employees generally exceed the $10,000 cap with a six- 
month limit on back pay. This provision will serve to 

assist the worst employers to violate the most basic 
standards and compound the misery of such complain- 

_ants. 

Use of private collectors: Proposed amendments 
include privatization of the collection of moneys owed. 
‘Traditionally this has been a public function. Now it will 
be the function of the private sector. How this will 
improve the situation is beyond me, considering that the 
largest problem has always been the employer’s refusal 
‘to pay assessments. It will, however, absolve the govern- 
ment of any responsibility as it will be “out of our 
hands.” 

The director of employment standards can authorize 
the private collector to charge a fee of the person who 
Owes money, or, should the amount be less than the 
‘amount owing employees, regulations enable apportioning 
among the collector, the employee and the government. 
‘Where the settlement is less than 75% of the amount 
Owing, the collector is required to obtain approval of the 
director for such fees allowing for an incredible amount 
of leeway and/or abuse; ie, minimum wage earners could 
Teceive less than the amount owed and pay for it to be 
collected. Fair? I think not. The government needs to 
improve and maintain the current system, not privatize. 
Such a move, as proposed, would gravely harm the most 
vulnerable and unorganized in the interests of expediency. 

I would say that a review of the entire act is in order. 
Housekeeping changes and “changes ’cause we can” are 
not in order. There is little I can see that would assist any 
worker in this once proud province. It is geared to assist 
employers rather than workers. It is one of the few 
legislated documents that we have by way of protection. 
Employers have common law and legislate out the yin 
and yang to assist them in keeping the savage hordes at 
bay. This government is enabling employers to treat us 
the way they have always seen us, as a necessary evil, 
merely tools for profit. Change is necessary to the 
Employment Standards Act — positive change. Clearly a 


review is the route to go. I thank you for your consider- 
ation and indulgence. 
1200 

The Vice-Chair: Thank you. We have about two and 
a half minutes per caucus, starting with Mr Lalonde. 

Mr Lalonde: On your first page you state, “I work an 
average 55 hours a week” — 

Mr Veitch: No, I didn’t say that I work an average 55 
hours a week. It says that phone calls I get are from 
people — 

Mr Lalonde: Yes. “On average, our labour council 
receives five calls a week.” Your labour council that 
receives the average of five calls a week, are they from 
organized labour people? 

Mr Veitch: No. 

Mr Lalonde: They’re not. 

Mr Veitch: That’s just my point. They have no 
protection other than the Employment Standards Act and, 
in fact, this government wants to change the very protec- 
tions that are put in place for employees such as that. 
Unionized workplaces have collective agreements, so they 
have a little more strength to fight such injustices. 

Mr Lalonde: Do you refer them to the Ministry of 
Labour? 

Mr Veitch: I do, and I said so right there. 

Mr Lalonde: Yes. I know they say they can’t do it. I 
really feel —I don’t know what your position is on 
this — but every employer must, not only should — it 
should be a necessity that the employers attend a work- 
shop on employment standards so they would know what 
the consequence would be if they don’t follow the 
employment standards. This way, having to work 55 
hours a week and getting paid for only 30 hours a week, 
I really feel sorry for those people and probably, as you 
said, that’s at the minimum salary. 

Mr Veitch: Yes. On average, employment in 
Peterborough is equivalent to that in Newfoundland. 
We’ve got something like a 14% unemployment rate, 
which is just incredible. We’ve got an awful lot of mom 
and pop industries, we’ve got an awful lot of fast food 
places, and they either know what the legislation is or 
just don’t care. This is part of the problem. 

The Vice-Chair: Mr Christopherson. 

Mr Christopherson: How much time is there? 

The Vice-Chair: Two and a half minutes. 

Mr Christopherson: Thank you very much, Tom, for 
an excellent presentation. I appreciate it. It’s also worth 
noting, at least once, in every community that when you 
acknowledge thanking the committee to appear that, of 
course, we had to bring the government kicking and 
screaming into the public light because they didn’t want 
to do it. The same as they rammed Bill 7 through and 
attempted to do with Bill 26, we had to drag them out 
here and force them to face the people. 

I want to touch on two issues, if I can, but I may only 
get to one. I want to focus on what you put on your first 
page when you talk about what happens to somebody in 
basically a sweatshop where they’re in a_ bad-boss 
situation, they’re terrified of their job to file a claim. 
You’ ve heard others at least refuse to refute this. In other 
communities I have had them say that’s not the case, that 
in fact it’s good to go to the six months because it stops 
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a guy from sitting around on his can mulling over 
whether he’s going to make a complaint. That is the 
mindset of certainly some of the people supporting the 
government and must be the position of the government 
because they refuse to admit these vulnerable people are 
here. Can you just expand on that a little bit for me? 

Mr Veitch: Okay. Well, the six-month thing, for 
instance, I’ve got two different things that I’m working 
on right now. We had a plant closure a few years ago 
that was part of my local, and that’s Triplex-Lloyd. They 
waited a hell of a long time for the moneys that were 
owed to them. They were issued paycheques, nice as you 
like, but they all bounced. They had to wait a hell of a 
long while before they finally did get their money. 

Another situation as well is, I’ve been working since 
1992 with a group of older displaced workers trying to 
get them their POWA moneys. Now, that’s been a hell of 
a headache because you’ve got the federal government, 
you’ve got the provincial government, and neither one of 
them wants to take responsibility. These poor people are 
at the point now that they’re losing their houses. That’s 
if they’re still alive, because these people were 55 or 
older when they lost their jobs, and this is four years 
later. An awful lot of water goes under the bridge in that 
period of time. It’s been a hard battle for them, and it’s 
still ongoing. We still haven’t received any benefit from 
It: 

Mr Christopherson: If I can touch briefly on the idea 
of the flexible standards because unfortunately — well, 
it’s good that we forced them to back off because they 
were going to make this law by the end of June. That 
would have been in there. So that’s gone. We’ve 
achieved that much. But the minister has committed the 
fact that that’s going to be part of the review, so you’re 
right; it’s coming back out of the cave. 

We’ve heard in communities that this is the slippery 
slope — 

The Vice-Chair: Mr Christopherson, excuse me, I’m 
sorry. Mr O’ Toole. 

Mr O’Toole: I’d just like to take some issue with Mr 
Christopherson’s statement. We are here today. We are 
listening. We are the government and we are the ones 
who decided to hold these public meetings. 

Mr Christopherson: After we forced you. 

Mr O’Toole: That demonstrates that this government 
listens. In fact, we’re listening across the province. 

I just want to broaden this out by saying that you’re 
aware that this is a two-phase process of reviewing the 
Employment Standards Act. 

I want to focus in on the 14% unemployment in 
Peterborough. Can you tell me why the economy is so 
bad? Do you have a general feeling? We’re trying to 
create jobs and opportunity and hope in Ontario, and after 
almost one year in office, the last employment statistics 
indicated that Ontario is indeed recovering. Do you think 
we’re on the right track in any way or do you think we’re 
on the wrong track entirely? 

Mr Veitch: The fact of the matter is, you’re talking 
about the creation of jobs, but at the same time you’re 
also talking about the elimination of 27,000 OPSEU jobs. 
By the same token, the federal government is talking 
about the elimination of 45,000 public sector jobs. The 


jobs that you create balance out the jobs that are lost, SC | 
I don’t see where there’s any gain. 

Mr O’Toole: But we’re taking the jobs off the back o/ 
the taxpayer. Technically, governments don’t create work 
they create the opportunity and the environment foi 
creating real jobs, a real economy. 

I just want to recognize one of your comments. — 
would agree and say that a review of the entire act is ir 
order. I hear you saying that, Tom. 

Mr Veitch: The fact is, I think the act would stand uy 
very well to review, because there’s not enough languag: 
in it to give it teeth. But what is proposed is watering i 
down and taking away from any strength that the ac 
currently holds. | 

Mr O’Toole: You see that there are 130,000 net nev 
jobs in the last 12 months in Ontario. Would you agrer 
in some part that, for all the criticism we may receive, w 
have declared to the world — indeed the Premier is i 
Europe now, trying to solicit business for Ontario. Wi 
have to be — we don’t like the word “competitiveness. 
That isn’t lowering any standards. This act doesn’t lowe 
any standards. That’s clear in here, whether it’s th: 
minimum wage or — in fact the entitlement provision 
are very Clear. 

The Vice-Chair: Thank you very much for you 
presentation this morning. 





PETERBOROUGH COMMUNITY 
LEGAL CENTRE 


The Vice-Chair: I would ask that the representativ. 
from the Peterborough Community Legal Centre com 
forward, please. Good morning. I would ask you t. 
introduce yourself to the committee this morning. 

Ms Melinda Rees: My name is Melinda Rees. I’m th. 
executive director of the Peterborough Community Lege 
Centre. I’m a practising lawyer. I’ve been practising 1 
this area of law since 1987. I’ve been in Peterboroug 
since 1991, and I’m grateful for the opportunity to mak 
this presentation to you today. 

The Peterborough Community Legal Centre is | 
community legal clinic serving the city of Peterboroug. 
and the county of Peterborough since 1989. Our practic’ 
as directed by our community board, has focused ¢ 
social assistance, landlord and tenant and worker 
compensation law. We’ve had little involvement wi! 
employment standards except in the context of providir 
over-the-counter summary advice. 

The rationale behind this prioritizing of our case wo! 
has been that the Ministry of Labour provides investig— 
tive and enforcement mechanisms to those of our clien 
with employment standards problems. Consequently, 0 
board has taken the view that despite the many problen 
with the current Employment Standards Act and th 
Ministry of Labour’s enforcement of it, our limite, 
resources should be directed elsewhere. However, I’. 
here today because it’s clear that the changes to t] 
Employment Standards Act proposed in Bill 49 constitu 
a major threat to the people who make up our client bas 

I would like to take a moment to put Bill 49 in 
broader context. 


| 
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Many of our clients are on social assistance. Last year 
they had their benefits cut by 21.6%. The legal centre, 
the Peterborough Social Planning Council and several 
other social agencies have been conducting a hunger 
survey in Peterborough. Although the survey is not yet 
complete, I can report to you at this time that hunger and 
the fear of hunger are prevalent among our clients on 
social assistance, particularly those with children, the 
elderly and the disabled. 

1210 

Employable people on social assistance who have not 

been able to find work will soon be forced to participate 


in workfare programs in order to obtain benefits. Those 


of our clients who are fortunate enough to have jobs are 
usually employed in minimum-wage positions. Recent 
changes to the welfare regulations and the Unemployment 
Insurance Act mean that if they quit their jobs, for 
example because their employer is in breach of the 
Employment Standards Act, they may not be able to 
obtain any income support at all. 

As a result of the cut in benefits, the average rents in 
the Peterborough area are significantly higher than shelter 
allowances. Many of our clients find it hard to locate 
affordable housing. The local housing resource centre 


which used to help them in this task has just had its 


funding eliminated. 
Last week the legal centre presented a brief to the 
standing committee on general government on proposed 


changes to landlord and tenant and rent control legisla- 


tion. This legislation weakens procedural protections for 
tenants whose landlords wish to evict them while at the 
same time providing those same landlords with a finan- 
cial incentive to evict by allowing uncontrolled rent 
increases to take place between tenancies. 

As I said earlier, those of our clients who are fortunate 


enough to have jobs tend to work in low-wage, non- 
unionized settings. Advocates for both non-unionized and 
unionized workers have been saying for years that the 
_Employment Standards Act is a weak law. There are too 
“many exclusions and too many loopholes. Enforcement 


by the Ministry of Labour is painfully slow. Little is done 
_to encourage employer compliance with the minimum 
_ Standards set out in the legislation. Workers who file a 
complaint with the ministry often have great difficulty 
collecting money owed to them by employers. Payroll 
audits by the ministry are rare even when a complaint has 
been made. Reprisals are a real threat because ministry 
enforcement is so lax. 

_ Bill 49 will make a bad situation that much worse for 
vulnerable employees like our clients. Low-income, non- 
“unionized employees will have great difficulty in enforc- 
ing the act. 

I intend to limit my submissions to the impact of this 

bill on our client group. 
_ First, limitation periods: Bill 49 forces non-unionized 
employees to choose between making a complaint to the 
employment standards branch of the Ministry of Labour 
or commencing a civil action in court. 

Under the current act, employees have two years to 
make a complaint to the Ministry of Labour. Employees 
whose complaints are found to be valid are entitled to 
back pay for up to two years from the date the complaint 


was filed. The two-year time limit for making a com- 
plaint assists employees who dare not make a complaint 
until they have found employment elsewhere. 

Under Bill 49, non-unionized employees will have only 
six months to file a complaint and will be entitled to back 
pay for a period of only six months from the date the 
complaint was filed. The shortened limitation period will 
penalize vulnerable employees who are too dependent on 
their employer either to quit or to run the risk of being 
fired after making a complaint. 

As I said earlier, employees who quit or are fired in 
these circumstances could face heavy penalties if they 
apply for unemployment insurance or general welfare 
assistance. Further, non-unionized employees often don’t 
have easy access to information about workers’ rights. It 
may be months before they find out that their employer 
has been exploiting them and that there is a remedy. Very 
often they face additional barriers in that they are not 
well educated. They may have very low literacy skills. 

Employees who miss the six-month limitation period 
will have to take their employer to court in order to 
enforce the law. As legal aid is not available for employ- 
ment law issues, low-income employees in this situation 
will be out of luck. 

There is a very serious risk that the six-month limit on 
filing complaints and on entitlement to back pay for non- 
unionized employees will reduce the number of com- 
plaints coming forward to the ministry or the courts while 
at the same time encourage unscrupulous employers to 
violate the act, secure in the knowledge that the penalty 
for doing so has been substantially reduced. 

Bill 49 forces a non-unionized employee to choose at 
the outset whether he or she intends to proceed with their 
complaint through the Employment Standards Act process 
or through the courts. Employees who file a complaint 
under the act will have only two weeks to decide whether 
to continue under the act or withdraw their complaint and 
pursue a civil remedy. Employees who initiate an action 
but then decide not to pursue their civil suit appear to 
have no right to reinstate a complaint under the act. An 
employee who brings a complaint under the act for 
severance and termination pay cannot also bring a 
wrongful dismissal action claiming pay in lieu of notice 
which exceeds the statutory maximum. 

The effect of these amendments is that employees will 
be confused and intimidated by the entire process. They 
will have to have quick and affordable access to legal 
advice in order to enforce their nights. But as I’ve said 
already, they’re unlikely to be able to get that unless they 
can pay for it, so once again the bill penalizes our clients, 
the low-wage, non-unionized workers. 

There are no limits on the maximum amount an 
employee can recover under the current legislation. Bill 
49 would limit the amount an employee can recover by 
making a complaint to the Ministry of Labour for under 
$10,000. This cap does not apply to unionized workers. 
Once again the legislation penalizes the most vulnerable 
employees. Low-wage employees who have been sub- 
jected to the most flagrant abuses of the act may well be 
owed more than the proposed maximum in wages, 
vacation, severance and termination pay. Although these 
employees could sue for a higher amount, they will not 
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be able to get a legal aid certificate for this purpose and 
are unlikely to be able to afford the high cost of civil 
litigation. Legal clinics will not be able to help them 
because most Clinics are already overwhelmed with social 
assistance, housing and workers’ compensation cases. 

The bill also allows the minister to set a minimum 
amount for a claim through regulation. Non-unionized 
employees will be denied the right to have their claims 
investigated or enforced by the ministry. Theoretically 
they could sue their employers in Small Claims Court, 
assuming they had the skills to conduct an action unrep- 
resented. But the court system is already overburdened. 
Small claims of this nature could be resolved far more 
expeditiously and cheaply through the Employment 
Standards Act complaint process. 

Further, the ministry has not specified what the 
minimum allowable claim amount will be. How will the 
minister determine the amount at which an employer may 
exploit an employee with impunity? Ministers in this 
government think nothing of spending thousands of 
dollars to go golfing, so a $200 claim may well be the 
minimum to them. But $200 is about one week’s pay for 
a minimum wage worker. What steps will be taken to 
ensure that employers do not deliberately keep their 
violations under the minimum in any six-month period to 
escape any legal penalty at all? 

Enforcement of the current legislation is a problem for 
employees particularly with respect to collections. The 
Bill 49 solution to this problem is to privatize the collec- 
tion function of the ministry by allowing private collec- 
tion agencies to collect debts owing to employees. These 
agencies will be able to charge a fee. In situations where 
the collection agency is not able to collect the full 
amount of the debt owing to employees, the regulations 
will allow the amount collected to be apportioned among 
the collection agency, the employee and the government. 
It’s quite conceivable that under this system, a minimum 
wage earner who is owed money by an employer would 
receive not only less than she’s owed but would have to 
pay a private collection agency to recover the debt as 
well. 

Collection agencies will have the power to encourage 
settlements. They’ll naturally want to push for a quick 
settlement and quick payment of their account. How will 
workers be protected from pressure to settle for unreason- 
ably low offers? 

Bill 49 is being presented as a housekeeping bill which 
makes the Employment Standards Act easier to adminis- 
ter, encouraging flexibility and self-reliance in the 
workplace. In fact, the bill makes major, substantive 
changes to Ontario labour law. It probably will make the 
Employment Standards Act easier to administer because 
the combined effect of the provisions of Bill 49 will have 
the effect of significantly reducing the number of com- 
plaints made by non-unionized employees. 

Further, the responsibility for enforcing the act and the 
cost of enforcement will be shifted to employees. As for 
encouraging flexibility and self-reliance in the workplace, 
the bill actually provides incentives for non-compliance 
by employers. Employees, especially low-income 
employees, will find it difficult to protect themselves 
from infringements of what are, after all, only minimum 


employment standards. They know that if they quit or are 
fired because they’ve complained, draconian changes to 
welfare and unemployment insurance legislation will © 
likely result in severe hardship for them and their fam- 
ilies. 

Putting it all together, it’s difficult to avoid the con- 
clusion that the government is seeking to create a large 
pool of desperate people who will work at any price on 
any terms. The cost to employers and to all of us in the 
long term will be poisonous labour relations and social 
unrest. Why take us down this road? 

Thank you for the opportunity to make this submission. 
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Mr Christopherson: Thank you for an excellent 
presentation. I want to reiterate your closing comments, 
“Putting it all together, it’s difficult to avoid the con-— 
clusion that the government is seeking to create a large 
pool of desperate people who will work at any price on ! 
any terms.” I agree with you and I would challenge the 
government to defend that this is not what’s happening. 

The other thing, and it’s come up in every single 
presentation that I think is crucial to these hearings, is to” 
challenge the government to take on a community 
representative who fights for minimum wage workers _ 
when you make the claim, as other community legal 
clinics have, that the six-month limitation in effect denies 
vulnerable workers their rights because they’re afraid to 
make the complaint. The government speaks next, and I. 
challenge them to take you on when you make this case, | 
because we’ve got to have it out on this one. This is 
taking away workers’ rights and they refuse to admit it. _ 

Mr Tascona: They call this the employee bill of 
rights. As you know, minimum standards have been: 
improved for vacation pay and pregnancy leave, which 
you may want to consider as improvements. One thing 
you should be aware of is that the employment standards’ 
officers’ enforcement powers have not been changed; 
they had been given the added responsibility of doing 
collections, which they never did before, until the NDP 
got rid of the collections squad in the Ministry of Labour 
and terminated 12 employees. In changing the format of 
collections, we’re going to be giving them more time to’ 
do what they’re supposed to do in terms of enforcement, 
because we haven’t changed anything there. 

As a legal representative you must provide advice to 
different workers, and that’s probably the reason why 
you’re around. Why would you object to doing something: 
you’re supposed to be doing in terms of offering legal 
advice? 

The Vice-Chair: Thank you, Mr Tascona. Mr 
Lalonde? | 

Mr Lalonde: Just one question: Do you think this bill 
will help to create additional jobs? | 

Ms Rees: No. 

Mr Lalonde: At the present time you say many ol 
your clients are on social assistance. Did you at times 
represent employees for claims to the Ministry 0! 
Labour? 

Ms Rees: Traditionally in our particular legal clinic we 
haven’t because we have a lot of other work to do, anc 
the Ministry of Labour has been there. 
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Just to address Mr Tascona’s point, my understanding 
is that 45 ESOs are going to be laid off as a result of this 
legislation, so enforcement of the act, which has always 
been slow, is just going to get much slower, and collec- 
tions have been farmed out, have been privatized. It’s 


absolutely unconscionable that low-income workers 
_ should have to pay for collections, for a debt that’s owed 
to them. It’s unconscionable. 


NORTHUMBERLAND COMMUNITY 
LEGAL CENTRE 


The Vice-Chair: I ask the representative from the 


Northumberland Community Legal Centre to come 
_ forward, please. Good morning. Welcome to our hearing 


process. I would ask you to introduce yourself, please. 
Ms Lois Cromarty: My name is Lois Cromarty. I’m 
the executive director of the Northumberland Community 


Legal Centre. We are a legal clinic that services 


- Northumberland county, as my counterpart Melinda Rees 


does for Peterborough. I thank the committee for the 

opportunity to make this presentation this morning. 
While we may agree that the Employment Standards 

Act needs some improvement, I don’t think we would 


- agree that the changes that are proposed in Bill 49 would 


achieve the ends that we want to see. 
I started looking at the amendments in terms of the 


| promotional material that was sent out by the government 


in advance that said the bill was based on the concepts of 
self-reliance and flexibility. I thought I would look at one 


_ of the changes, the minimum and maximum limits, in the 


light of that concept of self-reliance. It seems to me that 
the self-reliance issue is the government’s attempt to save 
money because then the workers would be doing the 


' work that was previously done by the Ministry of Labour 


staff. Would that really be a cost saving for the govern- 
ment? 

In a perfect world obviously there would be no bad 
employers, and workers would not have to resort to the 
Employment Standards Act or any other act to get their 


, Nights enforced. But of course that’s not the case. This is 
not the perfect world; this is the third rock from the sun 
_and we are not a perfect system. We have to assume, 
_ then, that if we do have a self-reliant worker, what do the 


changes about minimum and maximum standards mean? 


' You have to be self-reliant, you have to know the system 
_and you have to know about the court system because 
that’s your only other recourse. If you fall below the 
_minimum level that’s not yet determined by the govern- 


ment, or we don’t know what it is, then you have to be 
able to go to court on your own to get your money. 
Similarly, if you go over the maximum and you don’t 
want to waive the amount over the maximum, you have 
to go to court as well. 

I say it’s not a cost saving for the government because 
what the Ministry of Labour is going to save, Mr 


_Harnick, the Attorney General, is going to have to pay. 


The court system is not functioning very well as it is 
right now, and I can’t imagine how well it will function 
with the additional burden of having to deal with employ- 


Ment standards claims for wages in Small Claims Court 


Or in General Division for more than $10,000. I’m 


probably going to be sued as a heretic by the law society 
for saying that, but the courts are not always the answer. 

We have to look at what the costs are to the workers, 
because I don’t think it is a cost saving to the govern- 
ment. Minimum limits are not yet prescribed by regula- 
tion and the maximums are set at $10,000. If you want to 
have a claim for more than $10,000, if you want to get 
the money that’s owed to you for more than $10,000, you 
have to start a General Division court application. I don’t 
know if any of you have looked at the rules of court 
lately, but they’re not small and it’s not an easy process 
to get into; it’s not an easy process to complete. 

I heard one presenter earlier mention, “This act sort of 
levels the playing field.” It doesn’t. It’s a cost saving to 
the employer-violator. If you have a claim that you owe 
wages to an employee, that employee is now boxed into 
a corner. Either they have to take you on in court, and 
because there are no legal aid certificates for court 
they’re going to do that alone or they have to pay for it 
themselves, or they have to waive the excess over 
$10,000, a bonus to the employer. 

As for the minimum amounts, the government is really 
deciding that some workers’ rights are less important than 
others’. Leaving small claims to Small Claims Court 
means that employers will go unpunished. It will become 
a cheap way of doing business. Why do we make those 
predictions? Because you have to be self-reliant to go to 
court. That means you have to be literate, you have to 
have the ability to draft the claim in the right way, you 
have to ask for the nght things, you have to be able to 
present your case to the judge, you have to be able to 
cross-examine the employer, you have to be able to 
produce records and documents, and in the Small Claims 
Court system there is no way of discovery, “discovery” 
being the technical term for making the other side 
produce their documents so that you can see what their 
case is going to be. 

I think it would be fair to say that most people are 
intimidated by the thoughts of going to court, whether or 
not they are represented, and chances are in Small Claims 
Court, and chances are in the General Division for claims 
over $10,000, the workers will not be represented. 
Employers will most likely be represented by lawyers to 
defend those claims. The prospect of taking on the 
employer is a daunting one, and even more so if you are 
still employed by that employer at the time you want to 
sue them. 

The current act is quite toothless in regard to providing 
a statutory right of reinstatement if you are fired, as a 
retaliatory firing, for trying to enforce your rights. The 
current act says that reinstatement is an order that only 
the prosecution can make if they prosecute an employer 
successfully under the current act or under the pregnancy 
and parental leave sections. Anything else, there’s no 
retaliatory firing provision for reinstatement in an ordi- 
nary claim where you might be fired because you claim 
wages from them. That’s where the current act is lacking. 
It needs more teeth. It needs a specific statutory right that 
says the employee can claim reinstatement either through 
the court system or through the Ministry of Labour if you 
are fired as a result of making a claim for wages. 
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Illiteracy of workers has already been mentioned by a 
number of presenters this morning. 

The other thing I was wondering about was, with the 
minimum limits — and as we say, we don’t know what 
that is — will workers then be forced to stay in that low- 
paying, poor working condition in order to raise their 
claim up to get it to that magic limit for the ministry to 
prosecute or to process on their behalf? In short, the 
minimum and maximum limits will create subclasses of 
workers: those who have the financial wherewithal, the 
knowhow, the literacy, the lack of fear to be able to be 
self-reliant, which sounds like a motherhood and apple 
pie statement, and those who do not. It’s that latter 
category that will be easy prey for unscrupulous 
employers. 

What then is the benefit of having the ministry con- 
tinue to process all claims? Two things: investigative 
powers and deterrence. As I said before, Small Claims 
Court doesn’t have a discovery process. The ministry 
does have investigative powers, can go in, can do audits, 
can get the documents needed to help back a worker’s 
claim for wages owed, not something that the average 
worker would have any concept of as far as the General 
Division court system would work. 

As for deterrence, here again you’d have to have a 
pretty sophisticated litigant to ask for punitive damages 
in their Small Claims Court action. That’s not something 
that’s ordinarily bandied about as a phrase in ordinary 
conversation. 

By having the ministry have a blind eye to all those 
claims below that minimum level, they won’t know 
which ones are the crappy employers; they won’t know 
who’s out there nickel-and-dimeing their employees to 
death. We see all the time the employers who fire their 
workers just before that magic three-month mark, because 
then they don’t have to have termination pay or severance 
pay. They can get rid of them with no notice. I’m quite 
certain that those same types of employers would be well 
aware of the minimum limit for the ministry to process a 
claim and would be quite willing to nickel-and-dime their 
employees up to that level. For the big-ticket violators, 
again, it’s a saving to them. They’re in the driver’s seat 
because they know that for a claim of $12,000, they can 
get away with $10,000 max. It sounds like a plan to me. 

We believe that there are changes needed to the act. 
They need to have more officers; they need to have 
broader powers to reinstate fired workers; they need 
better and faster enforcement mechanisms. Shorter pro- 
secution times, shorter investigation times are all needed. 
The reason we say they need more staff is it’s a little like 
speeding. If I know there are no police, no OPP between 
here and Cornwall, am I going to be tempted to drive a 
little more than 100 kilometres an hour? I think probably 
yes. If I know there are going to be police out there 
watching my every move, perhaps I'll be more likely to 
stick to the speed limit, the maximum prescribed. 

None of the changes from Bill 49 will meet what we 
consider the requirements, that is, to give workers their 
proper due under the act. The Bill 49 amendments will 
force Ontario workers to pay too high a price for the 
privilege of having a job. 


The Vice-Chair: Thank you very much. We have 
approximately a minute and a half per caucus, starting 
with Mr O’ Toole. 

Mr O’Toole: Thank you very much, Ms Cromarty; 
pleased to hear your presentation. Do you spend any time 
working with violations of employment standards, that 
kind of advice to people? 

Ms Cromarty: We have represented people, yes. 

Mr O’Toole: Have you any idea what a satisfactory 
minimum might be? The minister has clearly stated that 
at this time there isn’t one. Have you any idea of what 
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would be appropriate use of public expenditure? Like a 


$50 claim, would it be worth spending $1,000 to collect. 
the $50? Can you comment on that? 


Ms Cromarty: I don’t think there should be a mini-: 


mum, for the reasons I’ve stated, because the way the 
amendments are worded now, you can join several claims’ 
together to make it up to the minimum limit, whatever 
that might be, but only if somebody else will join with 
you and only if they have the same problem. 

Mr O’Toole: I just wanted to make clear that right 
now the act, as it’s been drafted, is trying to recognize 
that 96% of the claims are under $10,000, with the 
average claim being $2,000, so we’re spending an 
inordinate amount of public money in the pursuit of that 
4%. That 4% over and above the $10,000 should prob- 
ably go through the full legal court system. It may 
involve middle managers or upper mangers in the whole 
downsizing scheme. Do you think, in retrospect, thal 
that’s an appropriate use of public money to provide the 
greatest good for the greatest number for the least amount 
of money? That’s really the thrust here: focusing on the 
most vulnerable. 

Ms Cromarty: You said 96% of the claims are foi 
under $10,000. Obviously your resources are spent more 
on that than on the 4%, are they not? 

Mr O’Toole: I think — 

The Vice-Chair: Excuse me, Mr O’Toole. I’m sorry 
but we had a minute and a half. Mr Lalonde. 

Mr Lalonde: You mentioned at the beginning tha. 
workers will have to do the work previously done by thc 
Ministry of Labour. I fully agree with you on this 
knowing the capacity of resolving 75% of the cases tha 
the government handled in the past. You said that yo! 
have represented people also in the past. What was th 
percentage of successful cases that you handled? 

Ms Cromarty: It was 100%. 

Mr Lalonde: Do you think that probably the govern 
ment should have taken a hard look at making sure thei 
employees were properly trained, and also having th 
facility of hiring a private collection agency, the commis 
sion to be paid by the employers instead of taking it ol 
from the employees’ dues? 

Ms Cromarty: Certainly, if the employer can be mad 
to pay the collection costs. But the way the bill reads, 4 
I understand it, if that employer doesn’t have enoug- 
money, the employee then loses out at least a portion ¢ 
the wages that are owed to them, and I don’t agree wil 
that. In the court process, for instance, the collection is 
long and arduous task. You have to hold this whol 
judgement/debtor process to find out what money, whi 
assets the debtor has so that you can collect your mone 
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Anything that puts money into the hands of the person 
who is owed it, the worker, as fast as possible and to 
100% of what is owed to them, I would agree with. 

Mr Christopherson: Thank you for your presentation. 
We in the NDP have found it a continuing insult to the 
people of Ontario to suggest that this is minor house- 
keeping, which is what the government tried to say it 
was, as you pointed out in the beginning. 


The issue I want to focus on — we don’t have a lot of 


time — is again the minimum threshold that you spoke 
of. We’ve got a government which says it’s not taking 
away any rights, but right now there is no minimum 
threshold. Right? If you’re owed money, you’re entitled 


to have the ministry go after that money on your behalf 


and enforce your rights, which is its responsibility. The 
‘government is going to change the law so that the cabinet 
by regulation — not by legislation, by regulation — can 
impose a minimum; say, 200 bucks. Therefore, if you’re 
in a non-union shop and you’re ripped off for overtime 
pay and it amounts to 80 bucks, the government will not 
help you through the Ministry of Labour. Is that your 
understanding of it? 

Ms Cromarty: That’s my understanding. 

__ Mr Christopherson: I would ask you how often you 
think that’s likely to happen, that there’ll be desperate 
Situations where people will not have the government 
there to help them out, even if they knew that right was 
there. How often is that going to happen in the province 
of Ontario now, do you think, at least in your area? 
Ms Cromarty: I would suspect that more often than 
not people are not going to be willing or able to pro- 
,secute their own employer for that under the minimum 
‘Standard. I think it was quite telling from one of the 
earlier presentations from the business side where they 
said that this is a bill that will reduce the cost of doing 
‘business. I say that’s an example of how you would 
reduce the cost of doing business. 

_ Mr Christopherson: That’s money that the employer 
‘keeps in their pocket. That 80 bucks is gone to the 
worker and it’s in the employer’s pocket and there’s 
nothing the employee can do in terms of asking the 
ministry to help them enforce their rights. 

Ms Cromarty: That’s correct. 


QUINTE LABOUR COUNCIL 


The Vice-Chair: I would ask the representative from 
the Quinte Labour Council to come forward, please. 


‘Good afternoon. I’d ask you to please introduce yourself 


to the committee and the public. 

Ms Barb Dolan: I’m Barb Dolan, chair of the political 

action committee of Quinte Labour Council and a 
member of the Communications, Energy and Paper- 
workers Union, CEP Local 30, Belleville. Actually, my 
oral brief will vary slightly from the written one before 
you due to the time constraints. 
__ In introducing Bill 49 amendments, Minister Witmer 
Claimed that she was making housekeeping amendments 
to the Employment Standards Act. She described Bill 49 
as facilitating administration and enforcement by reducing 
ambiguity, simplifying definitions and streamlining proce- 
dures. Sounds simple enough and sounds relatively 
harmless. 
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The truth is, what was presented as minor technical 
amendments contains substantive changes, changes which 
clearly benefit employers and diminish access to justice 
for both organized and unorganized workers, particularly 
the most vulnerable in the workforce. These changes will 
make it easier for employers to cheat their employees and 
harder for workers to enforce their rights. It strips 
unionized workers of the historic floor of rights which 
they have had under Ontario law for decades — the very 
same floor of rights that has protected the unorgan- 
ized — and these rights are being swept away by the 
minister as mere housekeeping changes. 

Although the minister has chosen at this time to 
remove the section which would allow management to 
table bargaining demands which are below standards, I 
hope, when the committee is struck to review the Em- 
ployment Standards Act, that consideration will be given 
to the submissions received on Bill 49. Because of this 
hope, I will speak briefly on this section. 

This section contains a fundamental change to Ontario 
law by permitting the workplace parties to contract out 
important minimum standards. Prior to this section, it was 
illegal for a collective agreement to have any provisions 
below the minimum standards set out in the Employment 
Standards Act. This measure erases the historic concept 
of an overall minimum standard of workplace rights for 
unionized workers. Employers would be free, for 
example, to disregard this previous floor of rights and 
have the opportunity to attempt to trade off such provi- 
sions as overtime pay, public holidays, vacation pay and 
severance pay in exchange for increased hours of work. 
This section continues the Tory agenda to promote strife 
and unrest in the workplace. 

Given the inequality of power between employers and 
employees, including many who are unionized, circum- 
stances in which detrimental tradeoffs are agreed to, 
despite the measurement problems referred to, can easily 
be envisioned. One can see these changes laying the 
groundwork for employers to pit one employee against 
another — peer pressure in the workforce. 

This proposed amendment would allow employers to 
put more issues on the bargaining table which were 
formerly part of the floor of legislated rights. It will make 
settlements more difficult, particularly in newly organized 
units and small service and retail workforces. It will also 
enable employers to roll back long-established, funda- 
mental entitlements, and in fact can only be seen as an 
abuse of the workers in Ontario. 

The potential of this amendment alone to erode 
people’s standards of living should be enough to make 
the drafters rethink this amendment. This has occurred to 
a point. At Quinte Labour Council we are concerned 
about this section being part of the review and the fact 
that this was even considered in the first place, and 
therefore stand in opposition to it. 

As a central labour body, we will continue to fight for 
maintaining and improving the lives of our members and 
to be a voice for those individuals without the means or 
opportunities to come here today, and to speak out 
against these unjust attacks on workers and on the 
citizens in our community. In a Mike Harris Ontario, this 
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voice and representation is needed more than ever before, 
especially when you see local chambers of commerce 
buying into this attack, viewing the changes of significant 
reduction of government participation and enforcement as 
“entirely supportable.” When the Tory government and 
business views the lack of enforcement as entirely 
supportable, that should send alarm signals to all Ontar- 
ians. 

Viewed another way, if the central goal of the indus- 
trial relations system has been to facilitate negotiated 
settlements, this amendment runs counter to such an end. 
It will make settlements more difficult. It will likely 
result in more acrimonious relations and industrial 
conflict. What were in the past minimum benefits pro- 
tected by law will now become permissible subjects for 
bargaining, arbitration and labour disputes. Further, this 
will directly impact on the standard of living and working 
conditions of all Ontarians. 

The shortsighted may see this rush to the bottom as 
helping employers to become competitive, but the more 
sane of us will question whether this makes for higher 
productivity, better workplace relations, increased con- 
sumer purchases or an improved quality of life in Can- 
ada’s must industrial and populous province. 

Currently under the ESA, unionized employees have 
access to the considerable investigative and enforcement 
powers of the Ministry of Labour. This inexpensive and 
relatively expeditious method of proceedings has proved 
useful, particularly in situations of workplace closures 
and with issues such as severance and termination pay. 

The Bill 49 changes eliminate recourse by unionized 
employees to this avenue and instead require all union- 
ized workers to use a grievance procedure under the 
collective agreement to enforce their legal rights. The 
union will bear the burden of investigation, enforcement 
and their accompanying costs. 

Should these amendments pass, the collective agree- 
ment will have the Employment Standards Act virtually 
deemed to be included in it. A union will also face the 
potential of claims against it by dissatisfied members. 
Although the existing duty of fair representation has not 
in the past been seen as requiring a trade union to 
represent employees in respect to employment standards, 
with this amendment, a union can be faced with com- 
plaints concerning fair representation by members. This 
could well mean that a failure of enforcement will be 
seen by the Labour Relations Board as constituting a 
breach of the duty of fair representation. Thus, unions 
will face both additional obligations and additional 
liability costs. 

Arbitrators will now have jurisdiction and make rulings 
that were formerly in the purview of the employment 
standards officer, a referee or an adjudicator. They will 
not be limited to the maximum or minimum amounts of 
the act. However, arbitrators lack the investigative 
capacity of the ESO and may not be able to match the 
consistency of result that the act has had under public 
enforcement. 

With these amendments, the ministry is proposing to 
end any enforcement in situations where they consider 
violations may be resolved by other means, namely, the 
courts. The amendments would download responsibility 


for the enforcement of minimum standards for non- 
unionized workers. Employees would be forced to choose 
between making a complaint to the employment standards _ 
branch or filing a civil suit. 

Responsibility for enforcement is downloaded on to 
non-unionized employees by limiting the amount recover- 
able through employment standards to under $10,000. | 
Currently there is no limit to what is recoverable. What 
an employer owes an employee is generally what is paid. 

An employee who files a claim at the Ministry of. 
Labour for severance and termination is precluded from 
bringing a civil action concerning wrongful dismissal and _ 
claiming pay in lieu of notice which exceeds the statutory» 
minimums. The effect of these amendments is that those 
employees who have chosen the more expeditious and- 
cost-effective path of claiming through the ministry will 
have to forgo any attempt to obtain additional compensa- 
tion through the courts. Legal proceedings are notoriously | 
lengthy and expensive for many, even though they may 
be entitled in common law to more than the statutory 
minimum under the ESA. , 

An employee who seeks to obtain a remedy in excess: 
of $10,000 and who can afford to wait the several years 
a civil case will take, and at the same time pay for a 
lawyer, will have to forgo the relatively more efficient 
statutory machinery in respect for even those amounts: 
clearly within the purview of the ESO. 

Employees who file a complaint under the act will 
have only two weeks to decide whether to continue under 
the act or withdraw their complaint and pursue a Civil | 
remedy. Those unaware of their legal rights may well be 
excluded from commencing a civil action unless they 
obtain the necessary legal advice within the short two- 
week period. Given the unprecedented attacks on workers 
in this new Tory Ontario, and the rabidness of this attack, 
there are those who are unaware of what their rights are 
and what their options are. The Screaming Tales ol 
Quinte and Northumberland are examples of workers’ 
vulnerability and the employers’ abuse. 

There are also minor provisions precluding ar 
employee who starts a civil action for wrongful dismissa ' 
from claiming severance or termination payments unde! 
the act. Other provisions are also prohibited under the ac 
once a civil action has started, such as an employer no 
paying wages owed or failure to comply with the suc 
cessor rights in the contract service sector. Employee: 
who initiate a claim but decide they no longer wish tc 
pursue their civil suit don’t even appear to have that two 
week time limit to change their mind. Rather, they appea 
to have no right to reinstitute a complaint under the act 

It is interesting, the Employment Standards Act it’ 
defined as an act that contains the basic rules abou 
working in Ontario. Both employers and employees hav 
rights and responsibilities under this law, and the basi 
points about this law apply to most employees. Yet, wil 
the proposed amendments, we see that workers hav. 
fewer rights under this new act, thereby defying th 
original purpose of the Employment Standards Act. 

The amendments introduce a new statutory maximul 
amount that an employee may recover by filing a com 
plaint under the act. This maximum of $10,000 woul 
appear to apply to amounts owing of back wages an 
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other moneys such as vacation, severance, and termina- 
tion pay. There are only a few exceptions such as for 


orders awarding wages in respect of violations of preg- 


nancy and parental leave provisions and unlawful 
reprisals under the act. 

The problem with making such a cap is that quite often 
workers are owed more than $10,000, even in the most 


_ poorly paid sectors of the workforce such as foodservices, 
_ garment workers and domestics. Workers who have been 
deprived of wages for a lengthy period of time are the 


very employees who will not have the means to hire a 
lawyer and wait the several years it will take before their 
cases are settled. In effect, this provision will encourage 
the worst employers to violate the most basic standards 
while at the same time compounding the problems for 
those workers with meagre resources. 

Bill 49 gives the minister the right to set out a mini- 
mum amount for a claim through regulation, and we 
know regulations are set with no public input. Workers 


' who make a claim below the minimum — which is not 


yet known — will be denied the right to file a complaint 


_or have an investigation. Dependent upon the amount of 
| this minimum, it could well have the effect of employers 


keeping their violations under the minimum in any six- 


month period and thereby avoiding legal penalty. 


| 1250 


| 
j 


The proposed amendments intend to privatize the 
collection function of the Ministry of Labour’s employ- 
ment practices branch. This is an important change, 


| providing one of the first looks at the government’s 


j 


actual privatization of a task that has traditionally been 
| public. Private operators will, should these proposals be 


‘implemented, have the power to collect amounts owing 


4 


- under the act. 


A fundamental problem with regard to the act has for 


_some time now been the failure to enforce standards. This 


is no less true with regard to collections. The most 


_ frequent reason for the ministry’s failure to collect wages 


assessed against employers is the employer’s refusal to 


_pay. The answer to this problem, according to this 
' government and to the proposed amendments, is not to 


start enforcing the act, but rather absolve the government 


of the responsibility to enforce the act by farming out the 


problem to a collection agency. What is actually gained 


by this amendment is the implementation of the Tories’ 


agenda in eliminating 45 enforcement jobs from the 
Ministry of Labour. 


In addition, the employment standards director can 


authorize the private collector to charge a fee from 


persons who owe money. Should the amount of money 
collected be less than the amount owing to the employee 
_or employees, the regulations will enable the apportioning 
/of the amount among the collector, the employee or 
employees and the government. We want the system of 
| public enforcement to be maintained and improved. 


This provision will likely lead to employees receiving 


considerably smaller settlements. As well, they open the 
door for unconscionable abuse. Quinte Labour Council is 
| gravely concerned that employees, particularly the most 
vulnerable, will be pressured to agree to settlements of 
\less than the full amount owing as collectors argue, if 


only for reasons of expediency, that less is better than 


nothing. This is a very real possibility when the collec- 
tion may be for lost wages, given the economic condi- 
tions in Ontario that are such that an argument of “less is 
better than nothing” or “something now is better than 
waiting for an unknown amount in the future” is very 
real. Having at the same time to pay the collector 
amounts to nothing less than legalized theft. At the same 
time, unscrupulous employers will now find their assess- 
ments for violations lowered and thus be encouraged to 
continue their violations of minimum standards 

The proposed amendments of Bill 49 significantly 
change a number of time periods in the act. The major 
change is that employees will be entitled to back pay for 
a period of only six months from the date the complaint 
was filed instead of the existing two-year period. 

Workers who fail to file within this new time limit will 
have to take their employer to court in order to seek 
redress. The burden of this cost will be borne by the 
employee, as the Ontario legal aid plan has been scaled 
back and no longer covers most employment-related 
cases. And if by some chance the worker’s claim is 
handled by legal aid, given the cuts to their funding, their 
resources as well as the attacks on the vulnerable in our 
community — not only do they have limited resources, 
but they have limited personnel and time. 

In contrast, the ministry still has two years from the 
day the complaint is filed in order to conduct their in- 
vestigation and a further two years to get the employer to 
pay monies owing. In other words, an employee, having 
made a complaint under the act, could wait up to four 
years before receiving money that is justly owed to them; 
then only the part of that the collector collects minus the 
user fees. That the Tory government can rationalize such 
amendments as facilitating administration and streamlin- 
ing procedures is beyond comprehension. A government 
that promotes an atmosphere of employment where em- 
ployees are denied their rightful and just earnings goes 
well beyond the definition of responsible government and 
common sense. As one local Tory MPP calls it, this is 
protecting society’s most vulnerable workers? 

Our comments on the key amendments of Bill 49 
indicate that no one concerned with maintaining basic 
societal standards for all citizens in our province can 
possibly favour these amendments. As for the unorgan- 
ized, particularly the most vulnerable in our workforce, 
Bill 49 is about a race to the bottom. It is about under- 
mining their already precarious existence and as such it 
is totally unacceptable. 

As noted in the introduction, these amendments come 
on the eve of a comprehensive review of the act. The 
proper procedure would have been to include such 
changes as part of the review and not try to pass them off 
as mere housekeeping changes. But beyond this, the core 
of the problem is the nature of these amendments them- 
selves. As our comments indicate, standards should not 
be eroded, standards should not be made negotiable, 
rights should not be made more difficult to obtain and 
enforcement of rights and standards should not be 
contracted out and privatized. 

All of this is taking place as part of the overall Harris 
agenda to shrink the size of government and divest itself 
of public services. The bottom line means slashing $10 
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billion from Ontario’s budget in order to pay for a tax 
break for the wealthy. 

I would like to thank this committee and those who 
listened. 

The Vice-Chair: Thank you very much. As a matter 
of fact, that expired the time plus a bit, but thank you 
very much for your presentation. 


B.W. DESJARDINS BOOKS 


The Vice-Chair: I would ask that the representative 
from B.W. Desjardins Books come forward please. Good 
afternoon, sir. I would ask that you introduce your self to 
the committee for the sake of Hansard. 

Mr Craig Desjardins: Certainly. My name is Craig 
Desjardins. I am the manager of a family business in 
Trenton, Ontario. 

Madam Chairperson and members of the committee, 
thank you for the opportunity to address you today. The 
challenging economic climate in Ontario over the past 
few years has required all organizations that wish to 
survive to become more efficient and proactive in 
providing services to their customers. This is a lesson that 
government must learn. 

In keeping with this sentiment of cost-effectiveness and 
value for money, I would like to comment on some of the 
positive changes to the Employment Standards Act that 
are being proposed. While I appreciate that in a social 
democracy we must provide a safety net for vulnerable 
employees and workers, we cannot afford two safety nets. 
The end to expensive and wasteful duplication of an 
Employment Standards Act investigation and concurrent 
civil litigation will go a long way to take the money 
away from lawyers and bureaucrats and get it to the 
victims of wrongdoing. By empowering the courts and 
employment standards officers with clear jurisdiction and 
authority, faster and more judicious decisions can be 
reached. 

The Ministry of Labour’s core competence is setting, 
communicating and enforcing the labour law, not the 
collection of judgments. Currently, two thirds of the 
orders to pay are not collected. This means hardship on 
the victims and wasted government resources. The 
revision that would see private collection agencies collect 
orders to pay is a step in the right direction. As a busi- 
nessman who has had to put accounts to collection 
agencies, I know that these companies are effective. 

In more general terms of the changes to the Employ- 
ment Standards Act, I would like to comment to the 
committee on the macro changes in the labour market. 
Today we face some of the most massive structural 
changes to the employment market since the Industrial 
Revolution. While there is no substitute for skilled, 
proficient labour, labour is a smaller part of the total cost 
of manufactured goods and services as capital investment 
in technology continues. 

Rapid technological advancement in communications, 
transportation, information science and mechanization 
requires that any government legislation that relates to 
employment be responsive and flexible to avoid hardship, 
but also to take advantage of opportunity. Issues like 
shortened workweeks and at-home working should be 


settled between labour and business with the positive | 
participation of government. Employers should not be | 
punished by the Employment Standards Act for changes | 
in the global labour market that are beyond our control. 

We are living in a period of great change. We can hide 
our heads in the sand and hope that things will get better | 
or we can become leaders in the world and face change — 
creatively and head-on. Thank you very much. 

The Vice-Chair: Thank you very much. We have 
about 13 minutes left, starting with the Liberal caucus. 

Mr Lalonde: I have just one question. The fact that 
employers and employees will be able to negotiate 
workweek hours, do you think this could have an effect | 
on the quality of family life? 

Mr Desjardins: I think, sir, it certainly has a very’ 
great impact. While I personally was very much in favour 
of a longer workweek because as a businessperson I am 3 
required to do that to make my business survive, I think | 
we’re seeing examples in Europe where corporations like 
Volkswagen are moving to a four-day workweek. I would | 
certainly like to see some of the results of how longer. 
time with family improves the quality of life. Fz 

Mr Lalonde: Improves? 

Mr Desjardins: Certainly, sir, yes. More time with 
family, more time for relaxation and leisure, I assume 
that would have some positive impact on family life. 

Mr Lalonde: I’ve learned just the opposite, because in. 
the past — 

Mr Desjardins: I don’t know what kind of family you, 
have then, sir. } 

Mr Lalonde: — ever since we have allowed the stores . 
to be open on Sunday, the quality of life has been 
affected tremendously. | 

Mr Desjardins: Again, sir, that’s your opinion. I 
would think going past some of the stores this past 
weekend, people seem very keen. I went into A&P and 
the place was busier than a Friday. | 

Mr Lalonde: Definitely. 

Mr Desjardins: People seem every happy to have an. 
opportunity to shop and spend their money when they, 
have the time available. 

Mr Lalonde: But if you were to ask those people whe 
are doing the shopping if they would work on a Sunday. 
they would say no. 

Mr Desjardins: If we’re talking about a standarc 
workweek, we have laws and the Employment Standard 
Act specifies limitation under the hourly work. That’: 
spelled out in the act. If you do work on a Sunday, yol 
don’t work on another day. 

Mr Lalonde: It’s been proven in the past the mor 
hours you work in the week, the more accidents wil 
happen, will occur, and also more sick leave will be 
taken by employees. 

Mr Desjardins: Well, sir, I’m not advocating a longe 
workweek. I said I work a longer workweek as 4! 
independent businessperson because if I don’t my busi 
ness will fail. I’m saying a possible solution may be ' 
shorter workweek and presumably if you work less, yo!" 
have fewer accidents. 

Mr Christopherson: Thank you for your presentation 
I’m assuming — and I’d ask you to correct me if Ir 
wrong — that obviously you’re not the type of perso 
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who would appear before a committee like this if you 
didn’t feel pretty clear you knew what you were talking 
about. 

Mr Desjardins: I have an opinion. I don’t like to have 
any dealings with government when I don’t have to 
because I have a business to run. 

1300 

Mr Christopherson: I want to ask you directly and as 
-straightforwardly as I could whether you believe there’s 
anything at all in Bill 49 that takes away any rights that 
workers now have. 

Mr Desjardins: No. 

Mr Christopherson: Fair enough. I would like to just 
kind of push that a little bit then. Could you explain to 
me how, if I now have the right, as an employee, to have 
the ministry fight to get $80 that I’m owed but because 
there’s a new minimum threshold, I don’t cross that 
threshold, and I either have to go to court myself and 
take time off work or hire a lawyer, which is going to 
cost me money to get my 80 bucks, how I haven’t lost 
something? 

Mr Desjardins: What I would suggest was that you 
didn’t lose rights; you gained responsibilities. 

_ Mr Christopherson: No, I’ve lost — 

| Mr Desjardins: It’s your responsibility as an 
employee. It’s part of a two-edged sword. You have 
tights and responsibilities as an employer and as an 
employee. 

| Mr Christopherson: But the law right now provides 
that the ministry will go after that 80 bucks that’s owed 
‘me. That’s a right that I have under the current law. 
When Bill 49 is passed, it’ll be gone. 

_ Mr Desjardins: My interpretation of the bill would 
suggest that by eliminating things like collection, we’re 
going to allow the people in employment standards to act 
'as arbitrators. 

Mr Christopherson: No, no. But deal specific — 

Mr Desjardins: If we can avoid going to Small 
Claims Court and going to civil litigation, the problem 
‘can be solved simply and easily. You seem to 
characterize all businesses as evil and cruel. Ontario has 
‘some of the most progressive and most advanced 
,employers in the world. 

Mr Christopherson: Absolutely, and we have our 
share of Screaming Tales too and that’s what the mini- 
‘mum standards are there to provide. 
| Mr Desjardins: I believe that’s been — 

_ Mr Christopherson: I’m asking you how you can 
defend a government line that every person who deals 
‘with says is not the case at all, that there are no rights 
being taken away. I just can’t understand how you can 
allow, as a young professional, for the Hansard of all of 
history to reflect that this was the position you took at 
this time, for whatever reason I don’t know — but for 
you to suggest that somehow there aren’t rights being 
taken away is just beyond my understanding. 

| Mr Desjardins: Excuse me, Madam Chairperson, was 
there a question there? 

The Vice-Chair: Mr Christopherson, if you have a 
question, go ahead and maybe — 

Mr Desjardins: It’s not grandstanding. I believe I’m 
here to present, not the member. 


The Vice-Chair: That’s a fact but there also is a 
question-answer period and I would ask you, Mr 
Christopherson, if you do have a question. 

Mr Desjardins: If the question is, am I presenting this 
opinion? Yes. 

Mr Christopherson: Your opinion is noted. 

The Vice-Chair: Finished? 

Mr Christopherson: Oh, yeah. 

Mr O’Toole: Thank you for appearing as an entrepre- 
neur this morning. I think you’re the first one. You are an 
employer, I gather. 

Mr Desjardins: Yes, we are. 

Mr O’Toole: You have employees? 

Mr Desjardins: Yes. 

Mr O’Toole: Do you consider yourself a bad boss? 

Mr Desjardins: No. I’m a very generous boss. 

Mr O’Toole: That’s clear as to the records. Is anyone 
paying you to be here today? 

Mr Desjardins: Absolutely no. 

Mr O’Toole: Are you paying anyone to operate your 
business? 

Mr Desjardins: Yes. 

Mr O’Toole: Do you work long hours? 

Mr Desjardins: Yes. 

Mr O’Toole: Do you have any coverage under the 
Employment Standards Act? 

Mr Desjardins: No. 

Mr O’Toole: Are you self-reliant? 

Mr Desjardins: Yes. 

Mr O’Toole: Do you think that’s the way for Ontario 
and each individual to go? 

Mr Desjardins: I certainly think for the majority — 

Mr O’Toole: Do you think this act helps that or 
facilitates that or awakens people, able-bodied citizens 
(Ko) === 

Mr Desjardins: As I said in my outline, my statement, 
there are vulnerable employees and workers. They are 
protected, I believe. 

Mr O’Toole: You don’t have a union in your 
workplace? 

Mr Desjardins: No, I do not. 

Mr O’Toole: Do you treat your employees fairly? 

Mr Desjardins: I treat my employees like family. 

Mr O’Toole: Good. Do you negotiate with them, like 
who might work a Saturday and who might — do you 
think some employees are more interested in time off in 
lieu of overtime? 

Mr Desjardins: That’s a possibility, yes. 

Mr O’Toole: So there is flexibility in the new work 
arrangement of the new world order. Do you agree? 

Mr Desjardins: That’s right. I think businesses need 
that flexibility in order to meet the changes. 

Mr O’Toole: I’m pleased to see a young person like 
yourself taking the time out of your business to make a 
comment, and I respect that. Are there any other pieces 
of advice you could give this hearing today and the 
people in the audience? Do you think that new business 
people, from that point of view — what kinds of things 
should be in the employment standards? You’ve heard a 
lot of people saying about the Screaming Tales and all 
these various things. 
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Mr Desjardins: What I would suggest is — it was 
mentioned earlier about posting the Employment Stan- 
dards Act in the place of business. I would suggest that 
you write it in plain English so people can understand the 
damned thing. 

As a chairman of a public board, we had an incident 
where we had to deal with the Employment Standards 
Act. I had a mutiny on my board because they all wanted 
to resign because they couldn’t understand the act. We 
had to seek legal counsel — again, we consider every- 
body who is part of that organization as part of the 
family. It wasn’t a matter of any complexity, but there 
was just confusion as to what the bill meant. 

Mr O’Toole: We’ve heard others say that. Thank you 
very much. I’ve really enjoyed your presentation. 

The Vice-Chair: We still have approximately a minute 
and a half left if somebody would like to use it. 

Mr Tascona: Have you ever dealt with the employ- 
ment standards branch in this community? 

Mr Desjardins: No, fortunately. 

Mr Tascona: In terms of the process, do you under- 
stand how the act works? 

Mr Desjardins: Yes, in broad terms. 

Mr Tascona: What would you think about trans- 
mission by an employer for an order to pay to be done by 
fax or electronic — 

Mr Desjardins: That would just seem like a logical 
extension of the improvements in telecommunication that 
we have now. This isn’t the age of the pony express; this 
is the age of modern technology. 

Mr Tascona: Have you ever heard any comments 
about the collection, the powers of the employment 
standards branch? 

Mr Desjardins: I’m not privy to specifics, no. 

Mr Tascona: With respect to bankruptcy, have you 
ever had any experience with bankruptcy? 

Mr Desjardins: Fortunately, no. 

Mr Tascona: But do you understand how the Bank- 
ruptcy Act works? 

Mr Desjardins: Yes. 

Mr Tascona: One of our problems is the insolvency 
of employers. Essentially 50% of the claims aren’t 
collected because of employers going bankrupt. Do you 
think there should be changes to the Bankruptcy Act 
which are handled by the federal Liberals? 

Mr Desjardins: | think that’s probably in order, yes. 

The Vice-Chair: We’re within 15 seconds of closure, 
so I will take the liberty to do so. Thank you very much 
for attending our hearings this afternoon. 

We will recess now until starting time at 2:15. 

The committee recessed from 1307 to 1416. 

The Vice-Chair: Good afternoon. I would like to 
reopen the hearings on Bill 49, the Employment Stan- 
dards Improvement Act. Welcome, everybody present. 
Just as a reminder of the format, our presentation period 
is 15 minutes per delegation. Included in that 15 minutes 
will be a question-and-answer period if there’s time at the 
end, which will be divided evenly between the parties. 
This afternoon the starting of questioning, just so we 
know in advance, is by Mr Christopherson. 





OPSEU KINGSTON AREA COUNCIL 


The Vice-Chair: We welcome you to our hearings, sir; 
if you’d like to introduce yourself. 

Mr Gavin Anderson: Good afternoon. My name is 
Gavin Anderson. I appear before you as chair of the 
Kingston area council of the Ontario Public Service 
Employees Union and as the president of OPSEU Local 
444 in Kingston. OPSEU represents close to 4,000 
Ontario public service, community college and broader 
public sector workers in the city and vicinity of Kingston. 

I begin by thanking the government for acceding to the 
demands of the NDP and agreeing to hearings on the 
proposed revisions to Bill 49. 

Excuse me, could I have your attention, please? Thank 
you. 

Mr Rollins: I’ve heard it before, but I’ll listen to it 
again. 

Mr Anderson: When did you hear me speak before? 

The Vice-Chair: Excuse me. If you’d just like to 
continue, please. 

Mr Anderson: Okay. I’m sorry. They were talking 
over me. 

The Vice-Chair: I agree with you that it is best that 
everybody pay attention to the presentations, and I would 
ask you to proceed. 

Mr Anderson: I begin again by thanking the govern- 
ment for acceding to the demands of the NDP and agree- — 
ing to hearings on the proposed revisions to Bill 49. | 
OPSEU and the rest of the labour movement were 
extremely distressed that no hearings were held in regard — 
to Bill 7 and the amendments to the Labour Relations — 
Act. I hope and trust that these proceedings have been — 
scheduled because the government has come to realize 
that consultation is the cornerstone of all working demo- — 
cracies, even those informed by common sense. Of 
course, at the point when consultation is offered before — 
amendments and new laws are proposed, we will be on — 
to something even beyond common sense, something akin | 
to good judgement. | 

My comments regarding the proposed revisions to the | 
Employment Standards Act as they pertain to labour in 
general will be very succinct. I simply refer you to the | 
briefs presented by the Ontario Federation of Labour and 
the large unions in the province as well as the presenta- — 
tions that have been made before you earlier today. I will 
not use any more of my 15 minutes to repeat or elaborate 
on the very cogent arguments contained therein. 

In respect to my own position as a local union presi- 
dent at a children’s mental health agency in Kingston, I | 
will be only slightly more expansive. My employer relies 
on a Ministry of Community and Social Services transfer ) 
payment for almost 100% of their budget. Cuts to this | 
funding place enormous pressure on the employer to ex- 
tract concessions from my local’s members. The proposed » 
changes to the ESA will further damage already strained © 
labour relations by encouraging and enabling the employ-_ 
er to table further takeaways. The effect will be more— 
conflict and hostility at an already tense bargaining table. | 
For the government to posit that the opportunity to cede 
rights represents flexibility is patronizing and disingenuous. 
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It is in my capacity as a family therapist in Kingston 
that I wish to proceed with the heart of my text. I serve 
as the chairperson of my union’s area council, and I am 
a local president, but these are voluntary, spare-time 
positions. My real connection to work and to my com- 
munity comes through my job. I spend many hours every 
day, every week with families. I meet with these families 
because they include a child or children struggling with 
an emotional or behavioural problem and they have been 
referred to my agency for help. The conversations I have 
are about change and growth. I speak with parents and 
their children about making life better, about solving 
problems, about discovering or becoming reacquainted 
with competencies thought non-existent or forever lost. 
What all this talk comes down to again and again is the 
ability to love and to work. 

I will leave the talk of family love for another day, but 
work is well within the purview of this standing commit- 
tee and Bill 49. Essential to the emotional and physical 
health of any family is meaningful work and gainful 
employment. The value of work goes way beyond the 
immediate benefits of contributing to economic security 
and prosperity. Work is a central tenet of the human 
condition, and the consequences of not working are 
devastating to individuals and families. Yet this govern- 
ment, through initiatives such as Bill 49, undermines and 
attacks the humanity of work. 

Turning the labour market into a free market through 
the lowering of employment standards and other forms of 
deregulation in order to compete successfully against the 
Third World and other unregulated constituencies within 
the global economy does not advance our civilization, 
especially when we measure the progress of our civiliza- 
tion through the voices of its victims, as I do every day 
of my working life. The social and economic Darwinism 
of this government generates casualties and cheapens our 
civilization. In all previous human history, competitive- 
ness has meant heightened standards for achievement, not 
lowered expectations. 

I submit to you, particularly to those of you on the 
government side who purport to uphold a commitment to 
family values, that Bill 49 is yet another assault on 
ordinary working people and their families, particularly 
the working poor. Promoting temporary, part-time, 
unprotected McJobs at the expense of real careers by 
diminishing the influence of trade unions and the role of 
government in the economy will not result in anything 
but a widening gap between those who have and those 
who do not. 

The inevitable result of such descents into laissez-faire 
economic morality has always been social upheaval. We 
can read in the newspapers every day about civil unrest 
and revolution in Latin America and South America as 
our hemispheric partners struggle to catch up with our 
Standards. Yet our provincial government acts to weaken 
and diminish those same standards so coveted by our 
southern neighbours. I am not being melodramatic when 
I report to you that I am beginning to see in the eyes of 
my clients and to hear in their voices a desperation that 
Suggests an abandonment of hope and an eroding of 
confidence in our society’s resolve, as embodied in 
governments at all levels, to maintain and enhance social 
justice. 


Will you not reconsider this act and start fresh from 
the premise that work is not a free market commodity 
made of interchangeable units of labour? Work has 
human as well as economic value and must be governed 
by rules and standards that are bonded to something far 
higher than the bottom line. 

Mr Christopherson: Thank you, Gavin, for your 
presentation. I want to deal with one issue that’s related 
to this. It’s come up time and time again. You felt it 
necessary to discuss it earlier, and the response troubled 
me. I’ve been hearing the government talk about the fact 
that a lot of the presentations are the same, because there 
are different locals of different unions, there are different 
labour councils; I would argue there are different cham- 
bers of commerce, but they have the same message also. 

I think it’s important that you be heard, from the 
Kingston area council of OPSEU, whether it’s exactly the 
same message or not, because I want to know what you 
think. If it’s the same as someone else, fine; if it’s 
different, fine. I’d like to know whether you agree that 
your council from Kingston deserves to be heard and how 
you would feel about the idea that just because you may 
make the same points as others you don’t have some 
right to be heard. How do you feel about that? 

Mr Anderson: I feel insulted somehow. We’ re allotted 
15 minutes to be read into the record. To have people 
dismissing that and talking over us because they’ ve heard 
it before quite frankly is rude, to begin with, and disre- 
spectful. Our area council and our members and leader- 
ship in Kingston have a night to be read into the record, 
and the second half of my presentation was very personal 
and I don’t think that Mr Rollins or his colleagues have 
heard that particular message before. I would put it to 
him that there are hundreds of individual, personal 
messages that support the ideals I’m talking about coming 
out of Kingston and I’m not given the opportunity to read 
mine into the record. 

Mr Christopherson: Fair enough. Hoping that we’ve 
now dealt with that head-on, we won’t have to hear from 
that sort of argument again, but if we do it’ll be taken on 
again. 

I want to ask you about your concern about the future 
for our young people, about the abandonment of hope, as 
you put it, and the eroding confidence in our society’s 
resolve to maintain and enhance social justice. Many of 
us were talking about that outside after the demonstration, 
about what all of this means. Bill 49 is a part of the 
whole Tory agenda in terms of hope for our children, not 
the privileged children of those who have, but for the 
vast majority of kids who are from working-class fa- 
milies. Can you just expand a bit on that for me? 

Mr Anderson: Children need something to believe in. 
I think that work has been a valuable institution, and 
through deregulation we are dismantling work as some- 
thing to be proud of, something to strive for. When 
children lose those ideals, they do lose hope. 

The Vice-Chair: Thank you, sir. I’m sorry to interrupt 
you, but in fairness to everybody here — we all know the 
rules; we’re a three-party committee that set the rules — 
and so that everybody in the audience understands as 
well, at the end of the question period the time remaining 
will be divided equally. I’m going to have to make sure 
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that we allow all presenters today to get into the sched- 
ule. If you don’t mind, when we talk at the end of 
dividing the time evenly, I will do that and then I’ll have 
to cut off in the middle if we can’t keep within in. I’m 
sorry about that. 

Over to the government side, Mr Rollins. 

Mr Rollins: Just an apology for when I wasn’t paying 
attention. I expressed my concerns. I’m sorry that I 
wasn’t paying attention. You were right in bringing that 
to my attention. Thank you. 

Mr Anderson: Thank you, Mr Rollins. 

Mr O’Toole: Thank you, Gavin, for a sincere presen- 
tation. It was different in the fact that you put a personal 
spin on it. On the broader scene, you as a member of 
OPSEU management are aware of the challenge of 
downsizing that we all face today. You and your leader- 
ship group are faced with the same dilemma, as I read in 
the paper every day of the week. Like OPSEU this 
government is sympathetic to that challenge, and I mean 
that sincerely. If you understand, there are two sides to its 
the revenue and the expenditure side; whether it’s the 
union-management group or it’s the economy in general, 
it’s the challenge we all face today in our society. 

On page 2 you say, “The social and economic Darwin- 
ism of this government generates casualties and cheapens 
our civilization.” Fear motivates, and did motivate the 
Luddites in the time of the Industrial Revolution, those 
people who did not have faith in mankind and the future, 
who lost hope, who clung to the past. 

I put to you a question: As the world of work is 
changing, do you think we should resist change at all cost 
or should we become aware of the changing climate of 
work itself? You refer to the philosophical Darwinism 
kind of theory. That is the very edge of this discussion. 
The world of work is changing, not because of Mike 
Harris and this government; the world of work is chang- 
ing — 

Mr Anderson: I understand the question. I’m afraid 
I’ll lose my opportunity to answer. 

Mr O’Toole: Good. Thank you. 

Mr Anderson: The question you raise concerns the 
role of government. Clearly there are changing economic 
conditions, and the question is — 

Mr O’Toole: The federal or the provincial? 

Mr Anderson: The question is, who manages, influ- 
ences and controls this change? I believe that the govern- 
ment has a role, particularly when it comes to labour, 
because labour is not — 

Mr O’Toole: OPSEU is powerless. Is that what you’re 
saying to me? 

Mr Anderson: No, I’m not. 

Interruption. 

Mr O’Toole: I’m just trying to get a balance. 

Mr Anderson: I’m saying that OPSEU believes in 
government. 

The Chair: Excuse me. We’ll give you the time in a 
second. Just so that everybody is aware: People in the 
audience, please allow the conversation to go on between 
the presenter and the person asking the question. I 
understand your feelings, but the discussion nght now is 
between those two parties. Continue, sir. 
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Mr Anderson: OPSEU, quite clearly, believes in a 
different role for government than the present governing 
party. We don’t believe economic conditions should be in 
the hands of the people who control the money, and 
that’s what’s happening now. More and more, we have 
governments at all levels, federal and provincial, that are 
bowing down to a global free market economy. 

Mr Lalonde: Thank you, Mr Anderson. Do you feel 
that there was a need to come up with changes in the 
Employment Standards Act? 

Mr Anderson: The changes that our members would 
have liked to have seen come through the lines of 
enforcement. I think the law on the books now is a weak 
law in the sense that there is no way of enforcing compli- 
ance. I’ve read many pieces of analysis and commentary 
that suggest that fully a third of employers were not 
complying fully with the Employment Standards Act. One 
way to do that is to say: “How are we going to force 
compliance? Through workplace inspections or increasing 
penalties, providing a disincentive for employers to 
cheat.” ; 

The way that this government appears to have 
resolved, or attempted to resolve, the problem of non- 
compliance is to lower the bar, to lower the standard, so 


that fewer competitors will not have to feel that to be | 
competitive with their complying competitors — in other — 
words, the competition that was set up here was that — 


businesses that complied were at a disadvantage with 
businesses that were not complying with impunity. 


To circle back to your question, the changes were nol | 
so much to do with the substance of the act as it stands 


now, but to revisit the whole idea of compliance and — 


penalties and inspection so that workers were really 


protected by the act. These new revisions, no matter what _ 
it says in this new act — I notice that there are tiny little 
bits of improvement, perhaps in the area of maternity — 
leave or vacations — but without some enforcement — 
mechanism, that will not make any difference for people — 
who are working in jobs and in fear of being dismissed — 


if they raise any complaint at all. 


The Vice-Chair: Thank you very much for making a 


presentation today. 


DOUG WHITLEY 


The Vice-Chair: I ask that Doug Whitley come 
forward, please. Good afternoon, sir. 


Mr Doug Whitley: I would like to welcome you 10 — 
Quinte country. I trust your stay will be enjoyable. — 


You’ve come to leave your last visit to God’s country 
down here. 
My name is Doug Whitley and I come to you wearing 


two hats today: firstly, as co-chairman of the Trenval | 
Development Corp, a federally funded job creation 
organization funded by Industry Canada. We endeavour — 


to create new jobs, keep the ones we have, and to help 


industry and commerce with any type of problem they | 


might have. In addition, we have a business development | 


bank which is really a mini-bank of last resort. We lend 
up to $75,000 for new business startups or to assist 
existing businesses to expand or buy equipment. We try 
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to help them with their existing banking facilities first. 
When that fails, we make every effort to make the loans. 
Our criteria for loans are not as strict as in the regular 
banking community. We can take security that others will 
not. Our board members, including myself, are all 
volunteers. We have a paid staff of three people, includ- 
ing a chartered accountant. 

The other hat is as a general insurance broker who has 
45 people working in seven offices. The business was 
started cold in September 1949. I might add — it’s been 
brought up here earlier today concerning the new 
automobile insurance act that’s been implemented by the 
government — that a number of my companies have filed 
to have rate reductions, and one of them has filed for an 
11% reduction in the automobile rates they’re charging at 
the present time. 

_ Thave read the documentation over and over regarding 
the hearing on Bill 49. From the perspective of Trenval 
and my own business, it appears to be fair and reasonable 
and should be implemented. Since we are continually 
visiting industry and commerce in our Trenval activities, 
we hear their concerns. I urge the committee to heed the 
paragraph on page 2, which reads as follows and speaks 
directly to what they continue to tell us, and this is what 
it is as I paraphrase it: We also need to eliminate unnec- 
essary regulation. The Carr-Gordon report to the govern- 
‘ment’s red tape commission recently concluded that many 
‘employers, especially small and medium-sized businesses, 
‘see Ministry of Labour laws and regulations as obstacles 
to growth and job creation. 

| The Trenval board of directors applaud most of the 
proposed changes that will simplify the administration of 
the Employment Standards Act. However, we do have the 
following concerns: 

The proposed introduction of commercial collection 

services will impose additional costs to businesses. It is 
imperative that there be no cost to employers if they 
make settlement within a specified period. 
_ The appeal process for both employees and employers 
‘must be seen to be fair. A final appeal board, including 
members from labour, business and government, or, 
alternatively, an ombudsman, is recommended. 

Consideration must be given to sanctions for repeated 
spurious claims. 

Our main criticism of what is proposed to date is the 
downloading of costs to employers without any apparent 
‘reduction of ministry staff and associated savings to 
provincial budgets. It is clear to me that the committee 
should work diligently to implement Bill 49. In this way, 
the employers, in cooperation with the people who work 
with them, can compete in the global marketplace. 

Mr O’Toole: Thank you very much for your presenta- 
tion. I just want to stray for a moment and comment on 
the amendments to the Insurance Act. You were saying 
‘quite favourably that some of the companies you repre- 
Sent in your business are persuading you to pass on 11% 
Savings to the customer. Is that right? 

Mr Whitley: What’s happened is that almost all of the 
‘companies in my office, and I represent 35 companies, 
have asked the government regulation committee for 
reductions. As you know, they have to apply to the 

insurance commission to either make an increase or make 


a reduction, and most of my companies have applied for 
anywhere from 3%. The top one was for an 11% reduc- 
tion in the new automobile rates to commence on Nov- 
ember 1. 

Mr O’Toole: That’s an important concern for constitu- 
ents, I’m sure, in my riding and certainly here in Quinte. 

I also want to pick up on your note on the Carr- 
Gordon report, the very serious concern for small and 
medium-sized business. For the whole Ministry of 
Labour’s effort of paperwork and bureaucracy and 
jumping through the hoops, do you think this bill and the 
proposed phase 2 of the Employment Standards Act and 
its consultation process are the right way to bring the 
labour legislation in this province up to date? 

Mr Whitley: Yes, I do. 

Mr O’Toole: Do you have anything specifically, and 
I mean-as a small entrepreneur, that you can say is really 
a step in the right direction? The six-month period 
perhaps, the collection period? Are those the right things 
to be doing to make sure we collect the claims that are 
outstanding? 

Mr Whitley: I would like to tell you that putting 
private entrepreneurs out there to collect the money that’s 
owing will be far more efficient because that’s what they 
do. 

Mr O’Toole: That’s their main job. 

Mr Whitley: They do it very well. This is going to get 
money into the hands of the people who deserve it very 
much quicker than they will ever expect to get it in any 
other way, because there’s no way that any government 
can be as good as private enterprise. As far as I’m 
concerned, the government is not a good collector, and I 
believe the other people would do a better job. 
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Mr O’Toole: You’re a businessperson and a commun- 
ity person, and as a businessperson you want to be — 
I’m sure most employers want to be — a good boss. 
Would you agree with that or do you think there’s an 
imbalance today, that there are a lot of bad bosses 
around, the OFL kind of thing I’m hearing? 

Mr Whitley: I can only tell you that we visit all of 
our industries in the Trenval area and most of our 
commercial operations, and I don’t find the anger and the 
type of thing that I’ve been hearing around here exists in 
the greater Quinte area. If there is some of that occurring, 
as a member of the chamber of commerce and the 
downtown business improvement area and a member of 
Trenval and other organizations, I don’t see that, I don’t 
hear it. I talk to these people. Many of them are my 
insurance —I don’t hear this, so I don’t know where 
that’s coming from. 

Mr O’Toole: I think we’re working on it. It’s been a 
beautiful visit here in this area. It’s a wonderful commun- 
ity. Thank you very much. 

Mr Chudleigh: I was just interested in your comments 
about downloading the costs to the employers. Could you 
expand on that? In what way are those costs being 
downloaded? 

Mr Whitley: Whenever you make any kind of change 
to a program, in the collection process, for instance, it 
means that someone from the firm is either going to have 
to go to court, if it happens to come to Small Claims 
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Court, or if it happens to be any other particular thing 
that’s added, it requires more paperwork, more reporting. 
I can tell you that one of the firms that I visited recently, 
with the federal, provincial and local, they had seven 
inspectors in one week. I have to tell you that gets to be 
pretty damned ridiculous. Nobody can put up with that. 
It disrupts the work, it doesn’t allow you to carry on your 
business and it’s got to stop. 

Mr Lalonde: I’m very surprised to read this on page 
2: “The proposed introduction of commercial collection 
services will impose additional costs to businesses. It is 
imperative that there be no costs to employers if they 
make settlement within a specified period.” Who do you 
think should pay for it? 

Mr Whitley: The cost of the collection procedure will 
have to be settled some way with the bill. Normally, what 
happens is if I have someone who doesn’t pay me, I go 
to Small Claims Court and the costs are added on to the 
judgement and therefore it’s paid by the person who is 
involved. I see this as happening. If an employer is that 
bad and refuses to cooperate and is clearly wrong, then 
the cost of collecting the money ought to be added on to 
the amount of money that’s owing to the individual. 

Mr Lalonde: That’s not what it’s saying here, though. 

Mr Baird: [| think you misunderstood it. It means the 
45 days they have to pay. It takes 45 days. 

Mr Lalonde: As long as the employee is not stuck to 
pay that percentage that has to be paid to the collection 
agency. 

Mr Whitley: I would personally feel it would be very 
wrong if the legislation took any part of the employees’ 
money away from them in the collection process. That 
would be a shame. 

Mr Lalonde: Don’t you think we should have the 
name of that employer published if he was found guilty? 

Mr Whitley: If he is taken to court, it’s certainly 
public knowledge, so there isn’t any way that can be 
avoided. I don’t know that you create a better atmosphere 
between employees and employers by putting them in the 
paper or making an issue of it in that respect. I think the 
normal method of reporting at the present time is suffi- 
cient. 

Mr Christopherson: Thank you for your presentation. 
Just a brief comment on the idea that there are not many 
or any bad bosses, if you will, in the area: That’s sort of 
surprising, given the amount of attention that the Scream- 
ing Tale got, which is from this part of the province, 
which is what the OFL and the NDP and anybody else 
who cares about working people I think would describe 
as a bad boss. That’s a bottom- feeding approach to hiring 
workers, and the only saving grace is that it’s shut down. 
I'll give you a chance to comment on that, but I want to 
get to a question. 

You make the comment, or at least you underscore the 
comment in this report of a couple of Tory backbenchers 
that the “red tape commission recently concluded that 
many employers, especially small and medium-sized 
businesses, see Ministry of Labour laws and regulations 
as an obstacle to growth and job creation.” I’m sure you 
can appreciate that this just brings out huge alarm bells 
from people in the labour movement and those who 
represent working people, particularly those who maybe 


don’t even have a union, and we’ve heard from some of 
those today. You go on to say, in terms of supporting Bill 
49, “In this way, employers in cooperation with the 
people that work with them can compete” — quote and 
underscored — “in the global marketplace.” 

The presentation before you from Gavin Anderson, 
from OPSEU, said, “Turning the labour market into a 
free market through the lowering of employment stan- 
dards and other forms of deregulation in order to compete 
successfully against the Third World and other unregu- 
lated constituencies within the global economy does not 
advance our civilization.” How would you respond te 
trying to reconcile those two different points of view of 
the same subject? 

Mr Whitley: I think we’re putting our heads in the 
sand if we feel that we can continue to operate the old 
way and if we don’t have complete cooperation between 
the workers and the employers. The fact of the matter is 
that the Earth is changing and we have to change with it. 
We are going to have these people who will outsource ir 
the Third World, and although we can’t bring our prices 
or our labour down to the particular amounts that they 
charge and get away with, we still have to ameliorate 
some of the problems. We cannot continue to have ou 
jobs go south of the border, go to Mexico, go to the 
Third World. We have to do something, so labour has tc. 
talk to management. They have to talk together like they 
do in Germany and some other places. They have tc 
discuss the situation and agree on how we’re going a 
fight this. 

Mr Christopherson: Would you not agree that i) 
would make for a better world if we all worked on trying: 
to raise the standards in Mexico instead of trying to lower 
ours to theirs? 

Mr Whitley: I think every country is endeavouring tc 
do that. I know Canada spends a great deal of money ir. 
the Third World trying to raise their standards. ’'m < 
member of the Rotary Club in Trenton and we spen’ 
virtually thousands of dollars to upgrade water systems it 
villages and educate the people and teach them how to dc 
things. I believe that government can’t do everything. — 
believe it’s the people who have to begin to take some 0: : 
the responsibility. It can’t be totally the government. Th« 
government has to make regulations and do things tha’ 
they think will enhance the life of the community, and | 
believe this government is endeavouring to do that. I 
may be a change that you don’t like, sir, but I think its 
something that has to come. 

Mr Christopherson: With respect, I would disagre: 
with the premise entirely, because Bill 20, which take: 
away environmental protection, is a responsibility of th« 
government. People who destroy the environment can’ 
be given a fine and a slap on the wrist and make thing: 
right. It’s gone. That’s all part of this government’s vin 
of global comptctiliveness. 

Now we’re into Bill 49, which is the bill of rights fo’ 
workers. It’s the only right that a worker has. One bill 1. 
their only right if they don’t have a union. Everybod! 
who’s come in here representing working people ha. 
pointed out, lawyers have pointed out — you’re going t 
hear from a church representative this afternoon — tht 
labour movement itself, everyone has shown that this i 
taking away minimum rights from workers. 
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The Vice-Chair: I’m sorry to interrupt you, but we 
have now exceeded our time limit. Thank you very much, 
sir, for making your presentation this aft. 

Mr Whitley: Thank you, Madam Chairman. A pleas- 
ure. 

The Vice-Chair: While the representative from 
Communications, Energy and Paperworkers Union of 
Canada, Local 534, comes forward, I would ask the 
indulgence of the panel members here. There have been 


two cancellations on the agenda for this afternoon. One 


is at 5 o’clock; the Canadian Staff Union from CUPE has 
asked to be cancelled, as well as the one at 5:30, the 


Ontario Public Service Employees Union, Local 358. We 


have had as of today, since arrival, two requests for 
presentation time, and I would ask for either committee 
approval or disapproval to add at 5 o’clock Alan Whyte, 
labour employment lawyer from Belleville, and for 5:30, 


Colleen Sine from Solar Taxi. Are there any comments? 
All those in favour of doing so? Okay, thank you. We’ ll 


take the amendments as recorded then. 


COMMUNICATIONS, ENERGY AND 
PAPERWORKERS UNION OF CANADA 
LOCAL 534 


The Vice-Chair: Good afternoon. 
Ms Linda MacKenzie-Nicholas: Hi. I’m Linda 


- MacKenzie-Nicholas and I’m the president of Communi- 


cations, Energy and Paperworkers Union of Canada, 


Local 534. To my right is Tim Newton. He also is a 
member of our local and is a steward. On my left is 
Brenda Briggs. I will be the spokesperson. I hope you 
welcome my sister and brother here, because is a 
_ learning experience for them. It’s the first time for them 
to ever see a standing committee. 


I only have 17 presentations, so if you can share them, 
all right, because that’s all I brought with me. They 


_ should be on their way around. 


The Vice-Chair: Excuse me for a moment, please. We 


_ don’t have those. We only have one right now for the 
_ sake of the Hansard. 


Ms MacKenzie-Nicholas: They’re on their way 
around. 
The Vice-Chair: If you could just hang on a second 


while we pass them out, instead of eating your time up. 
_ If you’d like us to pass them out first so we can follow. 


Ms MacKenzie-Nicholas: Whatever’s best for you. 
The Vice-Chair: Everybody got one now? Sorry about 


~ that. 


Ms MacKenzie-Nicholas: That’s okay. 
As I said, this submission is made on behalf of the 200 


hourly members who work at Budd Plastics in Cobourg. 
- Our work is in the automotive parts sector as a tier one 


supplier to General Motors, Ford and Chrysler. We know 


_ first hand what “competitive” means in the global market. 


_ We live day by day with the impact of just-in-time 
_ inventory building, QS 9000, four years or less of life 
_ cycle for automobile parts. Due to just-in-time inventory 
_ demands and the unreliability of consumerism, we have 
_ about 35% of our membership that lives through frequent 


layoffs on a regular basis. 
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We are no strangers to the harsh reality of the global 
marketplace. At one point, in order to secure our jobs, we 
took a 10% wage decrease. We did not do that out of 
pride but simply necessity. We have families, brothers, 
sisters, children, grandchildren and homes to pay for like 
any member of the standing committee before us here, 
and we pay taxes to the Ontario government. In fact, 
some of our present-day members have 40 years’ service 
at our workplace. Whereas the building has been the 
same since 1948, our employer has been Canadian 
General Electric, the Complax Corp and, since March 
1995, is now the Budd Plastics division. We have lived 
with change and we have worked progressively in most 
aspects through it. 

What we expect from the Ontario government is 
fairness as workers, which includes the strong encourage- 
ment for growth of secure jobs, affordable wages and 
recognition for the economic value we add to society as 
fully participating citizens in our communities. We went 
through restructuring associates training and interest- 
based negotiation training, and those are the goals that 
the local has decided are important for all our members. 

We have taken a look at the proposals found in Bill 49 
to explore how they conform to our expectations from the 
Ontario government. The following is the result of our 
research on those issues. 

Limitation periods for claims, proceedings and appeals: 
While the words “prompter, more effective and cost- 
efficient enforcement of employment standards” sound 
like an action plan that anyone would want to be a part 
of, we feel that there are more issues that need to be 
considered. 

It has been our experience that workers, for whatever 
reason, right or wrong, are not always aware of their 
rights in the workplace, and neither are many managers. 
Quite often the impact of this lack of knowledge results 
in employees being denied legitimate rights. For example, 
in our own area, in the town of Port Hope, we are well 
aware of the situation of Screaming Tale. 

In this case, the employer felt that it was within its 
rights not to pay its servers. Some of the servers them- 
selves had been convinced that the employer’s philosophy 
was also the correct one. How this issue was brought to 
light was through an employee working at that bar who 
had a friend with legal experience who informed the 
person that what this employer was doing was a violation 
of the Employment Standards Act. Still, this person felt 
too intimidated at that time to lodge a formal complaint 
with employment standards against the Screaming Tale 
employer. Fortunately, two other previous employees did 
lodge a complaint, but only after Northumberland Labour 
Council and the Northumberland Community Coalition 
organized a protest against the practices of the Screaming 
Tale wage — or lack thereof — policy. 

This situation proves the difficulty of employees, first, 
to know what their rights are and, second, to obtain 
justice where their rights have been violated. We agree 
that claims that have gone on for a long time are difficult 
to investigate, but how does shortening the length of time 
to file claims promote the rights of the employee? How 
would shortening the length of time of filing a violation 
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have promoted the rights of employees at Screaming Tale 
in a more prompt, more effective and cost-efficient 
manner? We would like to suggest that this proposed 
change has no value added to employees who are victims 
of violations of the Employment Standards Act, whether 
intentional on behalf of the employer or not. 

We of CEP Local 534 have, of course, a grievance 
procedure that can be found within our collective agree- 
ment. We have one year to file a grievance on any issue 
where a member feels their rights have been violated. In 
the almost 50 years our procedure has been in existence 
and the hundreds of people who have been in this 
workplace over time, the timing of when we file the 
complaint after the incident occurs has never been an 
issue. Our employer has never seen the need to bring that 
issue forward to the bargaining table. Therefore we feel, 
through our own practical experience, that the length of 
time to file a complaint should be a non-issue for the 
government and will not assist in any way to resolve 
violations of the Employment Standards Act. 

Frankly, we do not see the need for the government to 
spend any time further on this issue at all. This proposed 
change does nothing to promote fairness, secure jobs, 
provide affordable wages or give recognition to the value 
to society of workers as fully participating members of 
our community. 

What does concern us, though — and this is still part 
of the act — is “no changes are contemplated for time 
periods covering the issuing of orders or the start of 
prosecutions.” Two years to have to wait on the ministry 
to issue an order to pay a claim where there has been a 
recognized violation of the act, or to decide to not issue 
such an order, is simply too long. Where is the fairness 
in proposing a shortened time period to file a claim for 
the employee while the guilty employer could be rid of 
its obligations to follow the law for up to two years? 
Again, we do not feel that such suggestions would fall 
within our expectations from the Ontario government as 
working taxpayers. 

Minimum and maximum amounts for employment 
standards claims: It is our understanding at this time that 
the Ontario government has withdrawn section 3 of Bill 
49 that would have resulted in the placing of employment 
standards on the bargaining table. We are pleased to have 
heard of this move by the Ontario government and 
support it fully. This type of action by the Ontario 
government does fulfil our expectations as working 
Ontarians and members of CEP Local 534 at Budd 
Plastics. 

Avenues for addressing violations of the Employment 
Standards Act: Our members do not support being treated 
any differently than non-unionized employees by our 
government of Ontario. We do not see how suggesting 
our union becomes the enforcer of the Employment 
Standards Act, instead of the government itself, promotes 
for us secure jobs, affordable wages or shows recognition 
from the Ontario government for us as valued, productive 
citizens in the province of Ontario. Belonging to a union 
is not a free service. We pay money for that representa- 
tion. We decide at membership meetings monthly, 
through democratic procedures, the direction our local 
union takes. 


Of course, the government is not a free service either, 
We pay taxes in order for the government to provide 
those services. We are well aware of this every time we 
pick up our paycheques, which is on a weekly basis. We 
do not agree that it’s fair that our government should 
hhave the right to save money off the backs of local 


unions’ treasuries. We do not agree that those who | 
choose not to form a union should receive more services ~ 


from the government than those who choose to form one. 


We feel that our government is taking unfair advantage | 


of its policymaking powers by forcing us against our will 


to become financial enforcers of the Employment Stan- | 


dards Act in Ontario. 
Our collective agreement is designed by members of 
CEP Local 534 and our employer. Therefore, it is only 


right and just that the parties who design the agreement « 
are held responsible and accountable for its implementa- » 


tion. 


ince of Ontario. As such, it is up to the government to be 
held responsible and accountable for its design and 
implementation. If the government wants the union to 
financially police the act, then we suggest that the 
members of CEP Local 534 should have the right to sit 


The Employment Standards Act is a law of the prov- | 


down and bargain with the government all of the issues — 
regarding the Employment Standards Act. How we see | 
this proposed change is that the government would — 
legislate a law that saves it money by taking unfair — 


financial advantage of those who pay union dues. 
There is also the concern of work overload. All but 


one of our union representatives in our local is 100% — 
volunteer. It is difficult to do our production jobs and — 
then go on to representing our members. It takes a great 


deal of time to investigate issues. We simply cannot 
afford to take on the government’s workload. Additional 


work for our volunteers will not bring the members we — 


represent more justice. 

Perhaps the government is also unaware how long it 
could take to send a grievance to arbitration. It is possible 
to have to wait two years to get a grievance heard in 
front of an arbitrator. Leaving more issues and/or con- 


cerns to be resolved does not add up to more effective | 
enforcement of the act or a happier, more productive | 


workplace. 


As the services of an arbitrator are quite expensive, the © 
only difference will be that the members of our local will - 
have to pay more to deal with violations of the Employ- — 


ment Standards Act for services that other workers obtain 
from the government directly at far less cost. 

We feel quite strongly that these proposed changes 
under this section will be less cost-efficient to employees 
and members of unions. Again, these proposed changes 


do not respond to our interests of job security, affordable © 
wages and receiving recognition for the economic value © 
we bring to our communities as workers. In fact, we feel _ 
the government is penalizing us for being members of © 


unions by providing us with fewer services than those | 


workers who are not members of unions. 


Clarifying entitlement to pregnancy and parental leave: — 


It is comforting to note that this section appears to 


promote our expectations/goals from the Ontario govern- © 


ment and we support these changes. 


9 SEPTEMBRE 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1325 





Summary: We feel strongly that this government 
appears to not understand what it is to work in a union- 
ized environment. The advantage of democracy in a 
workplace appears to be lost somehow to a government 
that itself was elected through democratic processes. In 

fact, we would like to know how many of the Progressive 
Conservatives in government have actually been a union 
member for a period of two years or more. We do not 
feel there could be many who have been union members, 
as the lack of understanding being shown to unionized 
workers through these proposals by the Ministry of 
Labour is extreme. 

1500 

- Our workplace represents democracy in action through 
joint committees, issue resolving, active listening, com- 
‘munication and consensus building. We know our 
employer would stand with us when we say this govern- 
‘ment should make the same effort to build relationships 
among all different sectors of the Ontario population. 

With our submission, we wish to request that the 

government not only leave the broom in the closet but try 
a different method of housekeeping altogether. We feel 
that employees in our community need stronger enforce- 
ment of the Employment Standards Act. We feel that 
accessibility to employment standards needs to be 
improved for all complainants. We also feel the govern- 
ment should take on more responsibility to its constitu- 
ents by communicating more frequently about the rights 
the people of Ontario have through the Employment 
Standards Act. We feel this type of communication and 
enforcement will help us to achieve our members’ goals 
| of fairness, growth of secure jobs, affordable wages, and 
recognition for the economic value we add to society. 

With one exception only, as stated already, we feel 

strongly that Bill 49 does not fulfil our membership’s 
_ objectives from the Ontario government as set out above. 

On behalf of the membership of CEP, Local 534, we 

thank you for your time spent listening to our concerns. 


| The Vice-Chair: Thank you. We have less than one 


minute per caucus, starting with Mr Lalonde. 
Mr Lalonde: If this Bill 49 receives royal assent, what 


| will that mean for your collective agreement? 


Ms MacKenzie-Nicholas: It will probably mean to us 
additional work that before we could have government 


| assistance on, which was always much appreciated, 
because as we’re volunteers, there’s a lot of time we 


don’t have the training and the education that maybe we 


should have to represent our membership. It has been 


wonderful to have the government assist us on those 


' issues. So it will be definitely a problem. 


Mr Lalonde: The fact that now your members will 


have to go through your union whenever they want to 


apply or if you get an employee who didn’t get his 
| proper salary or adjustment, would that incur additional 
_ expenses to your union? 


Ms MacKenzie-Nicholas: Yes, it will, because usually 


| these types of things have to be done between the hours 


of 8 and 5, and a lot of us work different hours than 


those, so our lost time will have to be covered, which 


means that will be a direct cost to the union. Our 


_ employer pays for every meeting that we have with 


management, generally, but for the additional investiga- 


tion purposes, it will be a direct expense on to the 
membership. 

Mr Lalonde: Will that mean a possible increase to 
your members? 

Ms MacKenzie-Nicholas: It could be, yes. 

Mr Christopherson: Thank you very much for your 
presentation. It’s good to see you brought new people to 
be exposed to and experience the political process, such 
as it is. So I’m glad to see you’re both here. That’s good 
leadership on your part, I would say. 

Ms MacKenzie-Nicholas: Thank you. 

Mr Christopherson: I would like to take a minute, 
because it’s unfortunate that a lot of the employers and 
chambers of commerce folks who come to these hearings, 
because we tend — at least my party is focusing primar- 
ily on the bad bosses, that we see all employers that way, 
and that’s not the case. The world is not made up of all 
bad people; at least I don’t believe that. But unfortunate- 
ly, something like the Screaming Tales is the best 
example of the fact that that type of bottom-feeding 
existence does happen, and that’s why there has to be 
protection, so we can only do this in this area. 

I’d like to take a second and ask you to kind of expand 
on that. Exactly what was going on? Again, you’ve noted 
that people were afraid to make a complaint, and we’ve 
tried to say that over and over, that shortening the time 
will deny people rights because they’re afraid. Can you 
talk to us a little bit about went on at the Screaming 
Tales? 

Ms MacKenzie-Nicholas: What I can say in that one 
case is that individual was terrified and didn’t make the 
complaint and continued to work there. She was only 19 
or 20 years of age, somewhere around there. It was her 
first job and she wanted the money. It sounds like there 
was some opportunity there, it sounded good what maybe 
they could do, but when she found out that this was a 
violation of the act, she would not go forward. She 
worked in that workplace and never got paid and never 
laid a complaint. 

Two of their previous employees did lay a complaint 
and the government did respond to it, but this woman 
who didn’t do it, at the end of the day, what happened is 
that Screaming Tale in Port Hope closed down and here’s 
this woman who had worked all along, saying, “Well, 
maybe this’l] work out,” didn’t lay a complaint, and that 
employer left. It snuck out the back door; you’re prob- 
ably aware of that. It literally snuck out the back door. 
She went to work that night and she didn’t even know 
she no longer had a job. It was very frustrating. It was 
very conflicting in the community. There were lots of 
arguments in between. But not all employers are like 
Screaming Tales, thank God for that, but very despicable. 

Mr Christopherson: I think it’s fair to say that points 
out why you’re here fighting to protect these rights — 

The Vice-Chair: Mr Christopherson, I think that it’s 
fair to recognize the minute was expired, and another 
minute as well. Mr Ouellette? 

Mr Jerry J. Ouellette (Oshawa): I believe Mr Baird 
has a question. 

The Vice-Chair: Mr Baird, any questions? Mr 
Tascona? 
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Mr Tascona: Thank you very much for your presenta- 
tion. Does your grievance procedure work very well at 
your company? 

Ms MacKenzie-Nicholas: I think our grievance 
procedure works very well. The problem is once it gets 
outside of the workplace and it goes to an arbitrator. 

Mr Tascona: How many arbitrations do you have a 
year? 

Ms MacKenzie-Nicholas: How many arbitrations have 
we had recently? One. 

Mr Tascona: Do you cover health and safety act 
matters in your collective agreement? 

Ms MacKenzie-Nicholas: Yes, as well as the act. 

Mr Tascona: Do you cover the Human Rights Code 
in your agreement also? 

Ms MacKenzie-Nicholas: As well, yes. The Ministry 
of Labour comes down, though, from health and safety. 
It was just there yesterday. 

The Vice-Chair: Thank you very much for your 
presentation. 


BUILDING A STRONGER 
INVOLVED COMMUNITY 


The Vice-Chair: I’d appreciate it if the representative 
from BASIC would come forward, please. Good after- 
noon, sir. I would ask you to introduce yourself to the 
panel and the public, please. 

Mr Rob Hutchison: My name is Rob Hutchison. I’m 
here as a member of the steering committee of BASIC, 
which is a community organization representing 42 
agencies, organizations and labour locals and 300 affili- 
ated individuals who are affected by the provincial 
government’s austerity program in many different ways, 
of which Bill 49 is one. 

The Vice-Chair: Excuse me. Could I just ask if you 
have a prepared presentation for the members of the 
committee? 

Mr Hutchison: No, I don’t. I’m just reading it into the 
record. 

I’m not going to go into the specifics of the act, 
because a number of people have already addressed them. 
I'll just say a few things about it. 

The first aspect is the Bill 49 items of concern. 

Bill 49 makes an inadequate piece of legislation even 
worse for employees. We are sure that other presenters 
will have given detailed analyses and objections to Bill 
49 to the committee. Particularly, we wish to endorse the 
position taken by Parkdale Community Legal Services in 
their submission of August 19, 1996. 

I would like to pass to some general recommendations 
which have come up. 

The Employment Standards Act should be amended to 
change the court system, if you’re worried about small 
amounts, so they can be dealt with in the manner of 
Small Claims Court, provided there are changes to the 
legal aid plan and increased funding for that plan that 
allows the legal aid plan to cover employment cases. In 
that way you can get rid of the objection that people 
don’t have the money to afford lawyers. 

Allow: 
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Third-party complaints through legal agents such as the © 
legal aid plan. Lawyers would act as the gatekeepers to — 


the system to weed out frivolous claims. 

Full audits of employer practices triggered by individ- 
ual complaints against employers by job category through 
full company audit on an escalating scale depending on 
the frequency of non-compliance. 

Fines for employers who are in non-compliance, after 


the first instance, to discourage repetitive occurrences; © 
who are in repeated non-compliance; and who do not pay | 


orders within fixed time periods. 


Mandatory posting of the act in all workplaces. This 


should be a basic requirement. 
Shorter time limits on ministry investigations. 


Heavy penalties for firing workers attempting to 


enforce the act; otherwise the act is relatively worthless. 


What I would like to address in a little bit more detail © 
is the economic context and the motives or assumptions | 


that appear to be behind Bill 49. 


The provincial government’s presentation of Bill 49 — 
proceeds from the assumption that the workplace, in the © 


words of the Minister of Labour, needs greater flexibility 
and self-reliance in the procedures for compliance and 


enforcement of the Employment Standards Act. The | 


minister apparently wishes to make the employment 


standards complaint system work more efficiently; thatis, | 
release employers from red tape so they may have more — 
time to produce their companies’ products. In its rush to | 


achieve these perceived efficiencies, the government © 
appears to be missing possibly unintended but still | 


pernicious effects of the bill when placed in combination — 


with other economic and social factors. 


The government’s presentation of Bill 49 takes place © 


in an economic context of persistent high unemployment 


and falling real wages. Economists from banks to labour | 
unions are saying that unless consumer confidence is — 
revived, the economy cannot be revived. Those econom- | 
ists cite high real interest rates, high unemployment, plus | 
government cuts and falling real wages as the main | 
causes of low consumer confidence. They are the largest 


drag on the economy today. 


Some statistical and analytical evidence is worthwhile | 


here. 


It is widely recognized that real wages have been | 


dropping over the last 20 years. According to the Cana- 
dian Council on Social Development, 1996, the average 


income for most families — that is for the lowest 60% of | 


families by income — dropped between 2.7% and 31.9% 
between 1984 and 1993. Only social program transfers 


prevented the drop from being worse. Recent cuts 10 | 


social programs at both the provincial and federal levels 


will exacerbate this trend and further weaken economic | 


demand. 


The effect of unemployment has been massive, perva- — 


sive and vastly underestimated by most governments and 
commentators. Unemployment has been over 9% for 71 


consecutive months in Canada. In Ontario, unemployment » 


has persistently ranged from 8% to 10% in the 1990s. 


Based on a Statistics Canada survey of consumer | 
finances, the current reported Ontario unemployment — 


figure of 8.5% represents 526,000 individuals — that’s 
actual, unadjusted figures — and between 789,000 and 
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946,000 family members affected by unemployment. Is it 
any wonder that consumer confidence is undermined, tax 


revenues have dropped and government deficits have 


increased? 
1510 


Underemployment has also become pervasive. In 1992, 
across Canada, 42% of workers were employed part-time, 


-employed full-time on a temporary basis, or unemployed 
for part of the year. That’s from the Ontario Royal 
Commission on Learning. Similar figures persist into 


1996. For example, recently the Toronto Star reported 


that the use of temporary workers has risen by 421% 
since 1971. This is a direct result of dropping employ- 
ment opportunities. Ontario has not escaped this develop- 
ment. 


1 


Employment insecurity has soared. Between 1984 and 


1994, the proportion of new jobs that lasted between one 
_and five years dropped from 21% to 16%. The average 
length of one-year-plus jobs today is only 3.8 years. Over 


the same period, new jobs lasting less than one year 


-increased from 59% to 64%. Given these numbers, it is 
_hardly surprising that most Canadians — 56% — believe 


that the middle class is shrinking and they are next, 
according to a Vector Research and Development poll. 
The general effect of Bill 49, however inadvertent, will 


allow employers more latitude to avoid their legal 


responsibilities to their employees if they are so inclined. 
It will make employees more vulnerable to exploitation 
and undermine their bargaining position for better wages 
and working conditions. This in turn will undermine the 
worker’s confidence in the security of his or her work 


placement and their economic expectations. It will, 


perforce, undermine workers’ confidence as consumers. 
Fundamentally, Bill 49 proceeds from the unspoken 
and untested assumption that less regulation — call it 


flexibility, self-reliance or efficiency — leads to more 
economic activity, which will lead to greater profits, 
' which will lead to greater prosperity. Wages, benefits and 
working conditions do not enter the equation of the 
/ government’s assumption except as indirect byproducts of 


economic activity and profits. There may be some truth 


to this assumption, but it is partial at best. Wages and 


benefits, and the consumption they represent, are an 
essential counterpart to profits and prosperity in the 
economic cycle, especially for small business. 

In short, the government’s position assumes that the 
role of consumption is a given. But workers are con- 


- sumers, and worker confidence directly affects consumer 
confidence. Workers not secure in their employment and 
- employment prospects do not make confident consumers. 


As indicated here, the latest evidence demonstrates that 
unemployment, underemployment and job and wage 
insecurity persist at high levels for a majority of the 


' population. That’s the primary source of the lack of 
- consumer confidence. Two thirds of demand on the 
spending of the Canadian economy is based on the 
- spending of Canadian households and their investment in 


housing. 
At least 75% of Ontarians are workers working for a 


wage. As a class, they will be negatively affected, 


directly or indirectly, by the changes proposed to the 
Employment Standards Act. 


Bill 49 will tend to have the effect of further under- 
mining worker-consumer confidence even beyond the 
effects of high unemployment and declining wages. This 
in turn will tend to undermine incomes, tax revenues and 
lowering the deficit. It will tend to create conditions that 
undermine aggregate demand and thereby exacerbate 
conditions that lead to more business bankruptcies. 

If the government is serious about lowering the deficit, 
what purpose can Bill 49 possibly serve? Or, as some 
critics suggest, is the government really only interested in 
giving some of its business supporters a quick fix? 

If some businesses demand government create condi- 
tions to help them cut their costs at the expense of wages 
and benefits, as the government indirectly has through 
Bill 7 and now Bill 49, it enters a vicious cycle. You get 
cuts, then the fix cuts wage and benefit costs and that 
satiates the situation momentarily. But effect of the fix is 
unintentionally pernicious. It also cuts demand, and when 
demand falls, so does business revenue and we’re in that 
cycle now. Gasping, desperate, business demands another 
fix and more cuts. Does the government give it to 
business, or some business we should talk about, or does 
the government realize the supply-siding the junkie just 
doesn’t work? At best, the government’s actions that 
induce lower wages and benefits is a short-term fix which 
undermines the solid mid- to long-term recovery. 

On the contrary, prosperity depends on spreading 
largess around and letting demand work through the 
economy to everyone’s benefit. Bill 49 is not part of the 
solution; it almost certainly could be part of the problem. 

If the government really wants to improve the econ- 
omic situation, it could do all or some of the following: 

The persistent causes — and there’s not a lot of talk 
about the real causes— of unemployment and 
underemployment and low consumer confidence are high 
real interest rates, free trade and the effects of semi- 
automation — computerization and robotics etc. 

The Ontario government could pressure the federal 
government to adopt a policy of pursuing the lowest 
possible real interest rates; pressure the federal govern- 
ment to renegotiate the free trade deal to allow for 
performance agreements in key sectors to protect our own 
sectors and our own jobs; create jobs in the non-profit 
social sector in areas such as education, infrastructure, 
housing, fisheries, forestry, agriculture, health, social 
services, communications and transportation. 

I refer you to The End of Work by Jeremy Rifkin and 
The Jobless Future by Aronowitz and DiFazio where they 
point out that semi-automation in material production, 
distribution and finance has created a permanent lack of 
jobs in those areas. The government is currently going in 
the opposite direction in the mistaken belief that enough 
material production and distribution work can create a 
sop for unemployment. For most Ontarians, that is the 
road to ruin. 

The government could also try limiting overtime to 
cause full-time job openings; shortening the workweek in 
selected sectors at the same pay, the difference in costs 
to be made up in productivity gains, especially in the 
strong export sector which is the main beneficiary of 
current government policy — you can see the results in 
any newspaper these days, as this has been done success- 
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fully in Europe; promoting work sharing; limiting the use 
of part-time work to promote full-time employment; 
advancing benefits to full-time and part-time workers on 
a pro-rated scale to promote worker-consumer confidence 
and economic demand. Thank you. 

The Vice-Chair: Thank you. We have just over one 
minute per caucus. I would like to start with Mr 
Christopherson, please. 

Mr Christopherson: Thank you for a fascinating 
presentation. We don’t have a lot of time, so I'll just ask 
just a very simple question. Given all that you’ve 
researched and understand, and it’s quite impressive, what 
do you think a young person sees right now who’s seeing 
the end of their school career looking at adulthood, 
employment and their life? What’s in front of them the 
way we’re going with this? 

Mr Hutchison: We know that youth unemployment is 
really high and we also know that those — I believe the 
stat is up to 29 years — who are 29 years old or less are 
earning less than their parents did at a similar time in 
their life. That does not bode well for the future of the 
province or the country because that means we’re going 
to be looking at even further weakened economic demand 
and so everyone will suffer. 

I don’t think small business has thought this out. I 
really don’t. I talk to small businesses, I deal with small 
businesses myself and frankly I don’t think there’s the 
unanimity of opinion out there that the government seems 
to think. A lot of small businesses are scared. It’s like 
this: When I worked for business, costs are one thing, but 
you’ve got to have revenues. You can have the lowest 
costs in the world, but if you don’t have revenues, you’ ve 
got to close up shop. I’ve worked in the private sector. 
I’ve worked in the non-profit sector. I’ve worked for 
government. There are good, creative people and good 
enterprise in all sectors and really the mythology that it’s 
one or the other is nonsense. Please, let’s be realistic 
about this. 

1520 

Mr O’Toole: Thank you very much, Rob, a very 
complex presentation. I would like a copy of it and if you 
want, I’ll give you my card afterwards. 

Mr Hutchison: Sure. 

Mr O’Toole: It’s very difficult to sit here and listen, 
but I want to make a couple of points in the few seconds. 
Posting the act in the workplace is a further cost to 
business. That implies that every employer’s bad. The 
reality is that very few employers are bad bosses and if 
the OFL has statistics and data, I want to hear it and see 
the numbers and verify them, because why should we 
discourage more jobs by more red tape? That’s not a 
solution. That’s one. 

Small claims and minimum standards: The minister has 
clearly said there is no minimum standard. I also ask the 
question: Should we spend $1,000 to collect $50 or 
should we just have a process to pay the $50? 

You talked about economics. That’s my background. 
When you said when demand is low, what happens? Price 
falls. If demand is low for labour, the price should fall. 

The Vice-Chair: Thank you, Mr O’ Toole. I’m SOITy. 

Mr O’Toole: I want to discuss your paper with you. 
It’s very flawed. Thank you. 


The Vice-Chair: Thank you very much for making 
your presentation to this committee this afternoon. 


SISTERS OF PROVIDENCE 
OF ST VINCENT DE PAUL 


The Vice-Chair: I would ask the representative from 


the justice of the peace office of the Sisters of Providence 
of St Vincent de Paul to come forward, please. Good 
afternoon. Welcome to our hearings and I would ask you 
to introduce yourself, please, for the sake of Hansard, 
committee members and the public. 


Sister Pauline: My name is Sister Pauline and I’m the | 


director of the justice and peace office of the Sisters of 
Providence of St Vincent de Paul of Kingston. 


The Vice-Chair: I’m sorry to interrupt again. Could | 
you just allow us time here to pass out this so that we . 
can follow along with you? Thank you. Sorry for that. 


interruption. Go ahead, please. 


Sister Pauline: My name is Sister Pauline and I’m the | 
director of the justice and peace office of the Sisters of | 
Providence in Kingston. With me are one of our mem- | 


bers, Lucy Myers, and my backup here on the front row, 
Sister Mary. This is the first time I’ve ever done anything 


like this, so with the people who sat with Linda I’ma_ 


little bit nervous myself. 


We thank you for the opportunity to speak regarding | 
the amendments to the Employment Standards Improve- © 


ment Act, especially how it is affecting Ontario’s working 
poor. You may be wondering why a religious is speaking 
here today. Work is about living, an essential and noble 


part of living. Religion is about living, too — a way of — 


living. 
The churches have a long history of powerful and 
liberating social teachings. In 1971 at the World Synod 


of Bishops we were called to act on behalf of justice as | 


an important part of the gospel. 


Traditionally, we sisters have been involved with | 


works of education and charity, with children, the ill, 
aged, orphaned, poor, prisoners, marginalized. Today we 
recognize that we must not only continue these works, 
but go beyond them to the practice of social justice; that 


is, why do we have prisoners, homeless, marginalized? 


Charity is bestowed on an individual. Justice is an 


inherent right of an individual. The right to work is an_ 


inherent right, including dignity and justice on the job. 


When people are without the means to earn a living | 


and must go hungry, even homeless, they are being 


denied basic rights. Similarly, when workers who have - 


jobs are denied minimum employment standards, they are 


being denied basic rights. Society must ensure that these. 
rights are protected, that minimum conditions of econ-_ 


omic justice are met for all our sisters and brothers. The 


test of any institution, any society, any government is 
whether it enhances or threatens human life and human ) 
dignity. The worth of a society — and the worth of a. 


government, I’d say — has always been tested by its 


treatment of the poor and the marginalized. People are 


more important than things. 


The most serious long-term effect of the alarming» 


unemployment situation in our world today is the damage 
to the soul of an individual, of families, of neighbour- 
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hoods. As despair and hopelessness grow, there will 
simply be less regard for social values and norms. This 
has led to and will continue to lead to collective actions 
of civil disobedience and upheaval. 

On August 19, the Minister of Labour told this com- 
mittee that we have to confront what she called “the 


dramatic changes we are seeing in the nature of the 
labour market and the workplace.” We agree completely 


with her assessment of the fundamental changes in the 
world of work. 

We see it all around us, in the country at large and 
here in eastern Ontario. The national trends are by now 
well known. Canada is becoming a country more 


unequally divided between rich and poor, with a middle 


class that is seeing its once-solid prosperity erode. One of 
the main reasons for this is the changes in the labour 


: market that the minister cited last month. 


Most of the good jobs that were once the wellspring of 


the dignity of working people are disappearing. In 1994, 
there were about 74,000 jobs in the pulp and paper 
industry. By the end of this decade, between 15,000 and 
20,000 of these jobs will have vanished from workplaces 
like the Strathcona Paper Co near Newburgh, just north- 


east of here. Last Tuesday, this company stated that 16 
positions will be eliminated from this facility by October 


18, as the first phase of a two-part downsizing. Most of 


[ 


the good jobs that once existed in Kingston at K D 


Manufacturing and Kingston Spinners have now disap- 


peared. Alcan, which once employed thousands, now has 


‘a few hundred. Layoff notices have been issued to 


workers with over 20 years of seniority. 
The jobs that are replacing work in our mills and 
factories are concentrated mainly in the service sector: 


“some high-end jobs as consultants and investment 
analysts and a lot of low-end jobs working as security 
guards, cleaners, waitresses and so on. It is no wonder 


that the landmark report by the Economic Council of 
Canada that pointed out these trends was titled Good 


_ Jobs/Bad Jobs: Employment in the Service Economy. The 
_ council reported that temporary help agency work, mostly 
done by women, tripled during the 1980s. 


The number of Ontario workers earning only the 


_ minimum wage has risen by 40%, to 420,000, in the past 
_ five years, according to the labour ministry. Statistics 
- Canada tells us that the number of young men working 
for less than $13,000 has doubled in the past two dec- 
' ades. 


The kind of work now available is familiar to anyone 


who has looked for a job in recent years: part-time, 


' temporary, contract. It might involve doing home sewing 
or informal home day care. It might mean keyboarding 


data for a numbered company, contracted by a major 


_ transnational corporation. It might be a matter of being 
_ always on call, beeper at your belt, should you be needed 
any time, day or night. 


One thing that such jobs will involve is that wage 


_ levels are well below those of full-time workers, such as 
_ those who remain at Strathcona Paper or Alcan. Benefits 
_ will be minimal, if they exist at all. The only protection 
that our emerging just-in-time workforce enjoys is the 
- tules set by the government in legislation like the Em- 
- ployment Standards Act. As the economic council put it, 


and this was before the massive recession of the early 
1990s and the major losses of good jobs and the restruc- 
turing that followed, “The labour market is offering 
economic security to fewer Canadians.” 
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How does this play itself out in Kingston? Two years 
ago the correctional workers program at St Lawrence 
College received 547 applications for 54 places. The 
Corrections Canada regional office has 3,000 applications 
on file for 100 openings. It’s a tragic comment that the 
people in our community have realized that one of the 
few jobs offering any security is that of a jail guard. With 
a possible shutdown in the Quinte Detention Centre at 
Napanee, even that looks less solid. 

Hospitals will be closed or have their staff reduced. 
The public sector, once a key to Kingston’s labour 
market, is being decimated. Our order runs two health 
care facilities in Kingston. Forces beyond our control 
have imposed a now common austerity regime on us. 
Reluctantly and after much agonizing, we have been 
forced to reduce employment. 

In the future the health and educational services that 
remain will be increasingly supplied by contingent 
workers with contract or temporary jobs. Because of the 
insecurity in today’s working world, people in such jobs 
are extremely vulnerable. Pope John Paul reminds us that 
what he calls “the plague of unemployment” constitutes 
“a basic moral disorder.” 

Today’s unemployment, even at the top of the business 
cycle, has not fallen much below 10%. There is a vast 
pool of potential applicants for any job. Job fear stalks 
the land. People are more afraid than ever to stand up for 
their rights to decent employment standards. This means 
that the balance in the employer-employee relationship, 
historically skewed in the direction of the employer but 
tilted in the general direction of equality by improve- 
ments in the labour standards laws over the past 30 years, 
is again tipped in favour of the employer. 

Companies are just as aware as their employees of the 
conditions in the labour market. Some, particularly the 
bigger firms and institutions, can be expected to continue 
shedding regular workers and purchase the service of 
people on an as-needed basis. Other employers, spurred 
on by increased competition or simple greed, or both, will 
use this opportunity to take advantage of vulnerable 
workers, violating their legal rights with respect to 
minimum wages, overtime, vacation pay, maternity leave 
and so on. Just this year, as we’ve heard today, we hear 
the news that two restaurants have been forcing their 
employees to work for no wages at all, telling them to 
content themselves with tips. 

Our concerns about Bill 49 are grounded in these 
changes in the world of work. Our response is framed 
with a number of questions that we hope the government 
will be able to answer before proceeding with Bill 49. 

As many presenters have stated over and over again 
this morning and again this afternoon, the labour stan- 
dards act is the only defence against unscrupulous 
employers that is available to the growing pool of 
unorganized contingent workers, many of them women, 
in the service sector. The proposed changes are a clear 
signal that the province of Ontario wishes to be less 
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involved in enforcing minimum standards, leaving it up 
to contending parties to resolve their own disputes. The 
changes would send disputes over labour standards to 
court, an expensive place where the working poor feel 
powerless, to say the least, particularly when they speak 
little or no English. 

Is the government prepared to add the necessary new 
money to the legal aid budget to enable the working poor 
to seek legal representation when their rights are vio- 
lated? Can the government tell us how such workers, 
many of whom juggle two or more jobs, together with 
family responsibilities, will be able to take time away 
from work to pursue the time-consuming process of 
private litigation? 

Private litigation as a means of resolving any and all 
disputes is very popular in the United States. Is the 
government’s intention to move in the direction of an 
American style of labour standards? Has it done any 
analysis of the effect of using the courts to enforce labour 
standards on the position of the working poor in that 
country? 

The proposed changes would also privatize the collec- 
tion of claims under the Employment Standards Act. The 
fees of private collection agencies may be deducted from 
any amounts owed to workers. According to press reports 
of the government’s own internal reviews, it is better at 
collecting debts owed to it than are private agencies. 

If the government is concerned with making the pro- 
cess more efficient, as the minister stated before this 
committee last month, has it done any analysis of the 
efficiencies generated by private collection of ESA 
claims? 

Litigation and privatization are only two outstanding 
concems. We are not experts in labour relations, but we 
are concerned about the retreat from active enforcement 
signalled by this bill. We have several other questions we 
hope the government will be able to answer before 
proceeding with it. 

Given the major changes in the world of work we have 
described and that the minister has acknowledged, 
changes that are likely to mean more hardship for the 
most vulnerable workers, would it not make more sense 
to move in the opposite direction, with more direct 
enforcement of the Employment Standards Act? After all, 
as has been said, this act is the only real protection 
available to the unorganized working poor. Why not 
creatively and vigorously enforce the Employment 
Standards Act so that it supports the growing number of 
working poor, in particular single women and_ their 
children, indeed all children? 

Should we not be making it more difficult and costly 
for employers to violate the law rather than making it 
more difficult and costly for workers seeking damages 
from lawbreakers? 

Should we really be concentrating on the courts and 
private collection agencies preventing violations of the 
law from happening in the first place? Our experience in 
decades of health care delivery has taught us that preven- 
tion is much more important, not to say efficient, than 
treatment. 

The Employment Standards Act is vital to a healthy 
workplace characterized by fairness. Why not enforce it? 
Isn’t this why we have laws in the first place? 


The proposed changes indicate that the government - 
regards the cost and responsibility of enforcing the labour | 


standards act as too onerous. Active enforcement of its 
own laws by the government will no doubt decline. 


We seem to be offering the following advice to the © 


working poor in their encounters with unscrupulous 
employers who are far more powerful than they are: 
“You’re on your own.” This is apparently what the 


minister means when she speaks of the need for self- | 


reliance. When the labour minister appeared before you 
last month she also underlined the need to help the most 
vulnerable. 


The whole sad affair brings to mind the Orwellian © 
world described in Jan Wong’s current bestseller Red | 
China Blues. The party “said black was white and white - 
was black...and there was not a single murmur of dis- 


sent.” 


At least here in Ontario there has been some dissent, | 


and it has not taken the form of murmurs. 


Our Canadian bishops state, “By creating conditions © 
for permanent unemployment...there is a tendency for» 
people to be treated as an impersonal force having little | 


or no significance beyond their economic purpose in the 
system.” 


To this one could add that the new class of just-in-time : 


workers, contingent workers, call them what you will — 


they’re really the working poor, the term that ought to be 
used here — is seen by those who concocted Bill 49 as» 


having little or no significance beyond economic purpose. 


For these remarks I take inspiration from the reluctant | 


Jeremiah of old, when confronted with injustices of his _ 
day: “If I say, ‘I will not mention this...’ then within me 
there is a burning fire shut up in my bones. I am weary — 


with holding it in. I cannot.” 
This must be said. 
Thank you for this opportunity. 


The Vice-Chair: Unfortunately we will not be able to | 
address any questions. We’re two minutes over the | 


allotted time. 
1540 


KINGSTON AND DISTRICT CUPE COUNCIL 


The Vice-Chair: The Kingston and District CUPE 


Council. Before you start, please identify yourself. 


Mr John Platt: Needless to say, I’m not Gloria | 
Morris. Gloria is a school board worker and is unable to. 


get the time off. My name is John Platt. I’d like to thank 
the committee for the opportunity to speak. 


I work as an electrician at Queen’s University and I’m 


a member of CUPE Local 229, Kingston Heating, 


Maintenance and Dietary Workers Union. I am here on. 


behalf of the Kingston and District CUPE Council, which 


represents 24 locals covering approximately 5,000. 


workers, which includes municipal, hospital, school 

board, university and utility workers, to name a few. 
The council believes, as do most working people, that 

the Employment Standards Act is a minimum standard 


which was created to provide basic rights for all working. 
people in Ontario. The Minister of Labour has described 


these changes as housekeeping amendments that will 
facilitate administration and enforcement by reducing 
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ambiguity and streamlining procedures. We believe that 
these proposed amendments will significantly undermine 
workers’ rights by frustrating their legitimate claims. 


Even the title, Employment Standards Improvement Act, 


might leave one to believe that minimum standards were 
being improved, but only employers will see any im- 


provement. 


Due to time and other restraints, this presentation is 
limited in scope, but the council supports the positions 


presented by the Ontario Federation of Labour and the 


Ontario division of CUPE. 
The first point I’d like to speak to is the restriction of 
the enforcement of the act. The change requiring unions 


to enforce employment standards is an unfair shift of the 


‘burden in both financial and human resources. As a past 
‘chief steward and president of my local, I know all too 


well the long hours spent investigating and preparing 


grievances after having worked my regular shift. There is 


J 


always pressure to settle grievances before going to 
arbitration because of the cost and time required, which 


‘usually means settling for less than the full entitlement. 


If unions proceed to arbitration, there’s no guarantee that 


‘the results will be consistent, as is the case with employ- 


ment standards officers. If a member is not satisfied with 


representation by the union or even the ruling that results, 


that member could file under section 74 of the Ontario 


‘Labour Relations Act, which would require more time 
and financial resources from the union even if there is no 


) 
| 
t 


merit to the complaint. 
With the elimination of being able to file both a civil 


‘suit and an employment standards complaint, non-union- 
‘ized employees will lose their leverage to force an early 
'settlement. Generally, the cost of litigation would deter 


many from pursuing civil action, but now, with only two 
weeks to withdraw an employment standards complaint, 
many will lose their opportunity to collect the full 


damages owing to them if they decide to go through with 
‘a civil suit. 


Next I want to deal with the allowable maximum and 
minimum claim amounts. Although no minimum has been 
set, it has been suggested that $100 might be an appropri- 
ate figure. This would force a person working for mini- 
mum wage to go to Small Claims Court if an employer 


refused to pay for a statutory holiday or for, say, 12 
‘hours of overtime. People who make minimum wage 
generally cannot afford the time off work to attend or pay 
any of the associated costs of filing a claim in court. 
' Similarly, an employee who is owed over $10,000 would 
have to bear the cost of litigation to recover the full 
amount that is owed. Worse yet, this limitation allows the 
employer to keep any amount that falls below or above 


these set points, which could encourage some employers 


not to pay their workers for the full value of their labour. 


Why should any employer be allowed to legally steal 
from their employees? 
New limitation periods: Currently an employee has up 


_to two years to file a complaint. The ministry had two 
"years to investigate and a further two years to collect the 
_Money owing from the employer. The only change was 
_ to restrict the amount of time the employee has to file the 


| 


complaint from two years to six months. Despite the act’s 


prohibition against discipline or discharge of employees 


who have filed a complaint, many employees file only 
after they have found a new job. In this tough job market 
with such high unemployment, workers will be forced to 
wait and perhaps forgo filing for their rights. 

I experienced just such a situation when I was a 
second-year apprentice working on a non-union construc- 
tion job in the mid-1970s. My employer refused to pay 
for New Year’s Day. When I questioned him, he 
responded with, “Why should I pay you for not work- 
ing?” and elaborated on how grateful I should have been 
to be paid for Christmas and Boxing Day and the bottle 
of rye that he gave each of us as a Christmas bonus. I 
raised the issue again when Good Friday was coming 
around. His response was to lay everyone off on the 
Thursday before and brought them back on the following 
Tuesday, thereby trying to get around the qualifying days. 

This time I took my complaint to the ministry. I was 
awarded the pay owed to me and I told the other workers 
all they had to do was file a complaint. They were afraid 
of losing their jobs, so they did nothing. They were 
married and had children. I was laid off a week before 
Victoria Day and was never recalled. By then construc- 
tion had picked up and I found other work. I later found 
out the employer had stuck at least two of my fellow co- 
workers for over two weeks of pay. He just vanished. We 
need to have iron-clad protection for workers who come 
forward, without restrictions or reductions on the time 
they have to come back and file a claim. 

Employment standards to be determined through 
concession bargaining: I understand this has been pulled 
back by the government, but I’m afraid it’ll come up in 
phase 2 of this review. Employment standards are 
considered to be minimum standards of workplace rights 
which were intended to provide minimum standards of 
decency for all workers. This change will erode these 
standards, as employers are allowed to roll back long- 
established, fundamental rights. Some locals will resist 
this type of concession bargaining, with the inevitable 
increase in strike action, but smaller, weaker locals may 
succumb, which will lead to differing sets of standards in 
different workplaces. With recent funding cuts to many 
of the employers that bargain with CUPE, there’s been 
added pressure to accept these kinds of concessions. 

If employers are unsuccessful in bargaining conces- 
sions, they will turn to contracting out to private 
employers who will exploit the changes in this bill to the 
fullest. An example of that is Queen’s University. They 
hired Marriott 20 years ago to get around having to pay 
those people pensions and other benefits that other 
workers at the university now enjoy. 

Private collection of ESA awards: This proposed 
amendment releases the government of responsibility of 
enforcing the act and will lead to employees receiving 
considerably smaller settlements. Employees will now be 
required to pay a fee to the collector and be pressured 
into settling for less than what is owed to them. It doesn’t 
seem fair or just. 

In conclusion, these changes negatively alter the 
manner, duration and substance of claims under the act 
and will limit the ability of workers to enforce their 
rights. Therefore, employers will face fewer complaints 
and will even be given a break at the workers’ expense. 
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The government will transfer the cost and responsibility 
of administering unionized complaints on to trade union, 
and the collection of non-unionized employees’ claims to 
the private sector. Clearly the Ministry of Labour is 
attempting to rid itself of the cost and responsibility of 
enforcing the act. 

These changes are detrimental to workers and to 
unions. The Kingston and District CUPE Council opposes 
these changes and respectfully requests that the commit- 
tee seriously consider a retraction of this bill. Thank you. 

The Vice-Chair: I thank you for your presentation this 
afternoon and we’ll start off with the government side. 
Mr Tascona, there are approximately two minutes. 

Mr Tascona: Does your collective agreement deal 
with health and safety? 

Mr Platt: It has a very general clause covering health 
and safety as it pertains to the act. 

Mr Tascona: Does it deal with human nghts, your 
collective agreement? 

Mr Platt: Only around sexual harassment at this time. 
We’ ve been trying to negotiate updated language. 

Mr Tascona: If there was a problem with those 
provisions, they would be covered by the grievance 
procedure? 

Mr Platt: To the degree that provisions in the collec- 
tive agreement cover it. They are very limited at this 
point in time. 

Mr Tascona: But your grievance procedure, does it 
work successfully or are there problems with it? 

Mr Platt: There’s difficulties with it. It’s a long 
process and the employer, of late, has decided to take 
more cases to arbitration rather than settling them, and 
then when we get to the arbitration hearing, comes down 
with settlements at that time and the pressure is on. 

Mr Tascona: How many arbitrations would you have 
a year, normally? 

Mr Platt: In my local? 

Mr Tascona: Yes. 

Mr Platt: In the last year, I’d say we’ve had about 
five. 

Mr Tascona: About five, and that’s the normal 
amount you have, or is it less? 

Mr Platt: The year before we were in a strike situ- 
ation so we had many more. Prior to that, there were 
many less. 

Mr Tascona: And you have expedited arbitration 
under your collective agreement? 

Mr Platt: As is allowed in the Ontario Labour Rela- 
tions Act, yes, we can address that. 

Mr Tascona: With respect to the changes to preg- 
nancy leave and vacation pay, do you have any problem 
with those changes? 

Mr Platt: No. That’s one of the very few areas that 
adds an improvement. My only concern is, if it’s not 
enforceable and members still fear for their jobs, they 
will not come forward. 

Mr Tascona: My understanding is that the one thing 
they have prioritized is dealing with pregnancy leave and 
they’ve been quite successful in that area. Other than that, 
our difficulties with it are not so much the enforcement, 
because employment standards officers now have respon- 
sibility for collection, and we’re putting it into another 


area for that to be done. But it’s the insolvency that 
we’re having the problem with, because of the fact that 
bankrupt employers don’t have any money. 

The Vice-Chair: Excuse me, Mr Tascona. I’m sorry, 
we’ve expired time. Mr Lalonde. 

Mr Lalonde: Did your council ever have to file a 
complaint before about a claim? 

Mr Platt: A claim for what? 

Mr Lalonde: A claim for, let’s say, severance pay, 
holiday or overtime? 

Mr Platt: Our local’s never had to file one. 
1550 

Mr Lalonde: Never had. 


Mr Platt: For overtime, yes, but not for severance pay 


or — 

Mr Lalonde: For the overtime, what was the longest 
period for your claim? Was it over six months or over a 
year? 

Mr Platt: To be filed? 

Mr Lalonde: Yes. 

Mr Platt: Our collective agreement requires us to fil 
within 15 days. 


Mr Lalonde: Yes, but for the period of time that the , 


overtime wasn’t paid for? 

Mr Platt: It’s usually just a few hours, a few days at 
a time. 

Mr Lalonde: Because you seem to be saying that the 


system doesn’t work, the actual system that we have in — 


place doesn’t work. 

Mr Platt: That’s right. For non-union people; for the 
unorganized. 

Mr Lalonde: How about the union people? 


Mr Platt: For the unorganized it does not work. For | 


unionized people we have grievance procedures and it’s 


much more efficient. And they have the protection of the 


union not to be fired. 
Mr Lalonde: Do you think the fact that we’ll we 


going to the private sector for collection purposes — 1s » 


it going to be better? 

Mr Platt: No, I don’t. 

Mr Lalonde: It won’t be better? 

Mr Platt: No. 

Mr Lalonde: Why would you say it’s not better? 

Mr Platt: Because the private sector’s going to take a 
cut off the top, a fee for collecting the money. I’m net 
sure what their fee will be or whether it will be based on 


a percentage or on a flat rate, but certainly they’ll be. 


wanting to get their fee as soon as they can so there’ll be 
pressure to settle for less than the full amount. 

Mr Lalonde: You also said you were laid off just 
prior to a stat holiday. How many years, or how long 
were you with that firm? 


Mr Platt: I was with that firm less than a full year. I'd 


started the previous summer. 


Mr Lalonde: And were you aware of the employment 


standards at the time? 

Mr Platt: I was aware of parts of it. I certainly looked 
into it more when he denied us the pay for New Yeat’s 
Day. 

Mr Lalonde: And you did file a claim after? 

Mr Platt: Not until after he pulled the stunt around 
Good Friday. 


| 
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Mr Lalonde: The fact that you had — 

The Vice-Chair: Excuse me, Mr Lalonde. Sorry to cut 
you off, but going over again. 

Mr Christopherson: Thank you for your presentation. 
Mr Tascona asked a couple of questions I'd like to follow 
up on. One is the issue of insolvency and the responsibil- 
ity of the federal government. You would be aware, being 
a labour leader, that this government shows in Bill 7, 
where they didn’t hold any public hearings and didn’t 
talk about it during the election campaign, to gut the 
employment wage protection plan so that you can only 
collect $2,000 instead of $5,000. You can’t collect for 
termination or severance. I would argue — and I don’t 
know if you agree — that if the government really cared 
about workers getting wages from bankrupt employers, 
they wouldn’t have gutted that plan as a first step. 
The second issue is, he has a couple of times now 
asked the question about whether or not collective 
agreements cover human rights and the Occupational 
Health and Safety Act, and there’s a distinct difference 
here because there’s already involvement by those 
ministries whereas now there won’t be any. But I want to 
ask you, if this is such a great thing you’ve already got, 
did you ask the government to do this? Did you ask them 
to give you the Employment Standards Act? 

Mr Platt: No, I didn’t. 

Mr Christopherson: Why didn’t you ask them to do 
this to you with the Employment Standards Act? 

Mr Platt: If anything, I would want them to improve 
the protection for workers, not to take away benefits or 
take away from the workers. 

Mr Christopherson: What does it cost for an arbitra- 
tion case to take it all the way, roughly? 

Mr Platt: Roughly, about $10,000. 

Mr Christopherson: And you’ve got five a year, so 
that’s $50,000. That’s one local alone. In order to pay for 
that, is it possible that you either have to reduce services 
to your members somewhere else or increase union dues, 
thereby giving them another tax that, thanks to the 
provincial government, they didn’t have before? 

Mr Platt: That is true. 


CANADIAN UNION OF PUBLIC EMPLOYEES, 
LOCAL 131, LOCAL 4200 


The Vice-Chair: I would ask that a representative 
from the Canadian Union of Public Employees, Local 
131, come forward, please. Good afternoon. For the sake 
of the panel and those of the public, would you please 
introduce yourselves. 

Ms Marie Boyd: Just before I start, does everyone 
have a copy of our document? 

The Vice-Chair: Yes, we do. Thank you. 

Ms Boyd: Could you please turn to page 2, the third 
paragraph, section (a), the fifth word. Could you please 
change that word “the” to the word “her.” On page 3 of 
the document, the fourth paragraph — 

The Vice-Chair: Excuse me. Could I just ask for one 
point of clarification. On page 2, section (a), the fifth 
word? The first correction you just made, you said “Page 
2, section (a).” 

Ms Boyd: Yes. 


The Vice-Chair: Could you read that line, please. 

are Boyd: “On page 3 of her document” rather than 
sthes’ 

The Vice-Chair: Thank you. 

Ms Boyd: And then, on page 3 of our document, on 
the fourth paragraph, change the word “not” to “now.” 

The Vice-Chair: Could you please read the line, for a 
point of clarification. “Parties to a collective agreement 
will now...” 

Ms Boyd: “Parties to a collective agreement will now 
bevexpected#:.” 

The Vice-Chair: Thank you very much. 

Ms Boyd: Good afternoon, everyone. My name is 
Marie Boyd. I am president of CUPE Local 131, which 
consists of three different workplaces: Anson House 
Home for the Aged, Fairhaven Home for Senior Citizens 
and Empress Gardens Retirement Residence, in 
Peterborough. I am also president of the Kawartha- 
Haliburton CUPE Council. 

Sitting to the right of me is president of CUPE Local 
4200, Mr Bert Rollings. Mr Rollings represents the 
employees at the Peterborough County Board of Educa- 
tion. He is also the regional vice-president of the Kawar- 
tha-Haliburton CUPE Council. Together we represent 
more than 800 members. 

Mr Bert Rollings: It seems that since the Tory 
government was elected in Ontario all legislation pres- 
ented thus far has had a negative impact on the working 
class. This bill appears to have the same effect. The 
Employment Standards Act was originally introduced to 
set a minimum responsible standard for the working-class 
people. Removing the flexibility from the Employment 
Standards Act for the employees, we revisit some of the 
same pain felt by the same caring working-class people 
who visited Peterborough on June 24, 1996. The idea of 
simplifying legislation to the point where it limits labour 
to get results is not responsible. If in fact we are worried 
about the tax base, we should be looking at other options, 
such as a fair taxation base for the million-dollar corpor- 
ations rather than on the backs of the working class. 

At this time we would like to address some concerns 
that we have with the statement from the Hon Elizabeth 
Witmer to the legislative standing committee on resources 
development on August 19, 1996. 

Ms Boyd: Some of the changes proposed and the 
possible impact under Bill 49 are as follows: 

(a) On page 3 of her document, it refers to a six-month 
limitation to file complaints. If the complainant is not 
satisfied with the outcome, then they are forced to go to 
court. Does Ms Witmer not understand that the average 
working-class person cannot afford court costs? 

(b) Page 4 of the document refers to an employee who 
may have tried to address their claim through the ministry 
and the courts at the same time. The options are now 
reduced, therefore limiting employees’ flexibility to not 
more than one avenue. 

1600 

Mr Rollings: The employment standards officers will 
now have the power to mediate and resolve complaints. 
We question whether — is everyone listening to me here? 
We put a lot of work into this and it doesn’t seem like 
we have your attention, some of you. 
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Mr Tascona: We’re listening. We’re reading your 
document. 

Mr Rollings: I see people looking at their watches and 
looking at other things. It’s very distasteful. 

The Acting Chair (Mr Ted Chudleigh): Could you 
please proceed with your presentation. 

Mr Rollings: We question whether the decision is 
binding and if there is an appeal process. The bill appears 
to be silent on that issue. 

The time period in which claimants can appeal deci- 
sions has been lengthened from 15 days to 45 days. We 
see this as a positive move. 

On page 5 of the document, it refers to an employment 
standards officer having the right to refuse to issue an 
order. Are there other avenues that employees have if the 
employment standards officer refuses to issue an order? 
If the only other option is court, then it is not a feasible 
option to most working class people because of the cost 
factor. 

Bill 49 attempts to clarify an employee’s rights under 
the pregnancy and parental leave provision. We agree 
with this clarification. 

Ms Boyd: Parties to a collective agreement will now 
be expected to manage the resolution of all disputes in 
the workplace. The grievance mediation process is a 
process which is of great value to both the employer and 
employee. A grievance mediation officer can shed new 
light on a situation. Eliminating this process will be of 
great cost to both parties. 

This bill also proposes to utilize private collection 
agencies to recover money owed to employees by 
employers. Again, this is a move by this government to 
privatize this province. 

On page 6 of the document, it states that employees 
will now be able to file their complaints by fax. Let’s be 
realistic: Most rank and file members do not have access 
to faxes or computers. 

Mr Rollings: This document also speaks about provi- 
sions intended to increase the flexibility of unions and 
management to negotiate certain employment standards as 
part of their collective agreement. In actuality, this 
process would be a downgrading of the collective agree- 
ment, because Bill 49 is not an improvement to the 
existing act. 

This concludes our presentation today. We wish to 
thank all the committee members for the opportunity to 
present our views. We hope our concerns will be taken 
seriously before this bill is passed. 

Mr Lalonde: On page 1, removing the flexibility from 
the Employment Standards Act, what effect will this have 
when it comes down to negotiation for a collective 
agreement? Do you, in the future, have to follow the 
Employment Standards Act, and will it eliminate some of 
the negotiation that was taking place in the past? 

Mr Rollings: Let’s face it, everything that’s used and 
all our documents go through the government, and they 
listen to that. If they limit it, they’ll be looking for more 
concessions from our people. The bigger unions have no 
problem coping with some of the costs involved in that, 
but the problem is the people who don’t have collective 
agreements and don’t have unions. I think one of our 


responsibilities as unions is to protect those people as 
well. 


Mr Lalonde: But the non-union ones will have 
difficulties? 

Mr Rollings: That’s right. 

Mr Christopherson: Thank you for your presentation. 
I want to follow up on the idea of the flexibility, because 
I don’t think we’ve had quite enough discussion today 


about it. We need to have some, because the government | 
is bringing it back. It’s a fight that’s going to have to be ° 


fought. 


It’s been suggested in other communities that part of . 


the concern is that this is the slippery slope. Anybody 


who’s ever sat at a bargaining table understands what it’s 
like to negotiate during concessionary times. The 
employer loads up the table with takeaways they want. | 
Now they’ll be able to put on the table, and in some’ 


cases force acceptance of, standards that are below the 


Employment Standards Act now, below the floor. In two’ 
stages, if you get into two rounds of concessionary | 
bargaining, you could end up losing two pieces you 


thought you were trading off. 


For instance, if you gave up hours of work in exchange - 
for vacation in one round of negotiations, in the next 


round of negotiations they could put those very vacations 
back on the table; they’re up for grabs. By the end of a 
decade, your collective agreement is virtually wiped out, 


particularly as Bill 7 and other things take effect and 
unions and their effectiveness are watered down, which | 
seems to be the goal here. I’ve heard that in other’ 


communities. It’s certainly something I’m very concerned | 


about. What are your thoughts about that happening in 
this area, in the labour movement here? 


Mr Rollings: Where I have a problem with it is that. 
labour has been in our family for decades. It goes back | 


a lot of generations. I see my grandfather years ago, 50 


years at least. I still have some of the documentation and . 
some of the memories. They fought hard and fast for | 


things they thought were right. 


This year I had the opportunity to work with someone : 


I respect very much, by the name of Karen Haslam, the | 
former cabinet minister. She said something to me that | 


I’ll never forget and maybe I’ll share this with the rest of | 
the group. It was, “Regardless if we can change it, or 
whatever’s happening, let’s do what’s right.” We forgot. 


about doing what is right. 
Labour makes up a great deal of this country. Let’s 


treat them fairly. I heard the honourable John O’Toole > 
say he’s worried about the upper 4% of the $10,000. 


money, the awards, that it only accounts for 4% or better. 
If it’s right, then it’s right. I’m sorry, but we have to be 
responsible. Thank you very much. 


Mr O’Toole: Thank you for your presentation. Just 


commenting on a couple of things: You both represent 


well-organized and highly regarded unions in this prov-— 


ince and in this country, so I take your presentation as 


being reflective of them. We’ve heard from them pretty. 


well every place we’ve been. 

What is your grievance process today, the time line? in 
your collective agreement, how long does an employee 
have the right to file a grievance after the violation? 

Ms Boyd: In my collective agreement, it’s 15 working 
days. 


} 


president of the Lindsay and District Labour Council. My 
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- Mr O’Toole: Fifteen working days. Have you ever 


thought of extending that? We’re talking six months. 
Really, there’s a good point to be made on that six 
months. How about, in a bad employer situation, where 
you allow it to go on for two years, which gives the 


business more opportunity to exploit more people if 


they’re a bad employer? It also allows the business 
perhaps to suck as much out of the local economy as it 
can and then leave town. The six-month provision, if you 
Jook at it in all honesty, brings the issue to the fore and 
to the public much quicker. In that respect, fewer people 
are violated. So there is a positive. If you look at it 
‘expeditiously, it does really force the issue to the front 


‘sooner than it was buried now for two years. Most 


‘provinces have six months or a year. Most claims are in 
the first six months. It’s honest and I think it will work. 
‘Thank you for your presentation. 


_ The Acting Chair: We thank the Canadian Union of 


‘Public Employees, Local 131, for your presentation 
today. 


1610 


LINDSAY AND DISTRICT LABOUR COUNCIL 


The Acting Chair: The Lindsay and District Labour 
Council, Mr Rick Denyer. 
Mr Rick Denyer: My name’s Rick Denyer. I’m the 


partner is David St Jean, chairperson of CAW 2225. 


1 
} 


Mr David St Jean: Good afternoon and thank you for 
the opportunity to bring to your attention the grave 
concerns felt by the members of the Lindsay and District 


‘Labour Council about Bill 49. We believe this bill will 


‘have enormous negative ramifications for workers across 


presented to you by our colleagues at the Ontario Feder- 


t 


4 


j 
j 


i 


] 


Ontario. The effects of the proposed changes have been 


ation of Labour, and it is our intention to avoid redun- 
dancy while wholeheartedly endorsing that brief. It is our 
intention today to discuss with you the local problems 
which will arise from this legislation. 

The members of the Lindsay and District Labour 
Council are charged by their membership with defending 
their legitimate interests. The passage of Bill 49 will 
make that job much more difficult. The provision to 
contract out of minimum standards will introduce a 


‘number of new issues to what is already a contentious 
bargaining environment. 


In the last few years, organized workers in Lindsay and 
Victoria county have been beset by concessionary 


demands from employers in both the public and private 


sectors. As employers inevitably introduce new demands 


based on the new legislation, the relatively small locals 
in our area will be facing an uphill battle to protect the 
minimum standards our parents and grandparents gained. 


The provisions of section 64.5 of the act, which require 


‘union members to exhaust grievance procedures, will 


‘imcrease costs to these same local unions. With the 


Employment Standards Act virtually deemed to be a part 


of every collective agreement, this change in the act 


effectively downloads the enforcement of the Employ- 


ment Standards Act on to the employees’ union through 


the grievance procedure. A previously expeditious and 


effective investigation procedure, when applied through 
the government’s Ministry of Labour, will now become 
a prolonged and needlessly contentious battle. 

Perhaps surprisingly, the members of our unions we 
have spoken to are less concerned about these provisions 
of Bill 49 and their effects on themselves as organized 
workers than they are about the other provisions which 
will impact more directly on unorganized labour. It is 
interesting to note that this attack on labour standards is 
viewed by our members as not just an attack upon 
themselves, but as a bully-boy tactic aimed at workers in 
our community who do not enjoy the benefits of union- 
ization. 

High levels of unemployment have increased the 
ability of unscrupulous employers to take advantage of 
those in our community. The president of our labour 
council, Rick Denyer, will elaborate on some of the 
conditions which presently exist. 

Mr Denyer: I have a couple of examples for you 
today. In one establishment alone, the unorganized are 
expected to come in and work for free for the first couple 
of days, for training. Even if they’ve worked there five 
years previously, they’re expected to come back again 
and work free for training, and only earn their tips, as 
with the other bar we’ve talked about. Also, you’re 
supposed to start your shift at 7 o’clock, and if it’s not 
busy you wait until it gets busy, and then you start being 
paid for your shift then. 

In another case I have as an example, the workers were 
paid in cash. They had no holiday pay, they received no 
WCB, no unemployment insurance, no overtime, no 
statutory holiday pay. When they asked their employer 
about their rights with the Employment Standards Act, 
they were all fired. Under Bill 49 they would have to 
pursue the employer through civil court. These workers 
have no time, no money; they just want to earn a living. 
To follow up on these kind of actions, an employer 
would still continue with the same practice as he has in 
the past. 

Mr St Jean: Under the present proposals of Bill 49 it 
will become even more difficult for the unorganized in 
Victoria county to defend themselves and successfully 
pursue remedy from these employers. The use of private 
collectors, limited period changes and the necessity of 
proceeding through civil actions against the employer 
who is in contravention of the act will increase immeas- 
urably the cost and time necessary to obtain just remedy 
for many workers. These proposals, initially presented as 
housekeeping measures, will have a catastrophic effect in 
our workplaces and our communities. 

Those of us involved in organized labour are not 
surprised by its intent or tone. We are used to this 
government’s attacks and know that our struggle against 
its ideological agenda is just beginning. We know this 
legislation is flawed in its stated aims, we know it will 
raise the level of labour unrest in our community, but we 
will take on the fight to preserve the gains we have won 
in the past. We are outraged by this attack on our hard- 
won union position in the workplaces of Ontario. 

However, our greatest anger is over the government’s 
betrayal of those who have no union to protect them. The 
proposals of Bill 49 are an abdication of the govern- 
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ment’s responsibility to protect the unorganized from the 
excesses of the owners of capital. These amendments to 
the ESA will further marginalize those in low-paying 
part-time employment. We take this opportunity on behalf 
of all the workers in Victoria county to demand that the 
Conservative government abandon its attacks on the 
workers of Ontario. Thank you very much. 

The Acting Chair: Thank you. That leaves us with 
about four and a half minutes for each caucus, being only 
two caucuses, and we start with the NDP. 

Mr Christopherson: Thank you for your presentation. 
A number of things came to mind as I listened to your 
comments. The first one is that I think it should be 
officially on the record that the labour movement be 
given its recognized credit for playing the leadership role 
that you are in defending the rights of the unorganized. 
Many people who oppose the concepts of unionism or 
unions being an effective part of our society try to paint 
them as a special-interest group, that they’re only con- 
cerned about the dues-paying member. It’s labour leaders 
like we’ve had here today who have dispelled that and 
have shown that you’re there for the rights of working 
people, not just those who pay dues, and that that’s the 
main thing you care about. 

I want to ask you if you think there’s any chance, 
given the comments of the minister — I’m not going to 
go through it because the time goes too quick. But the 
minister alluded in a scrum — the government’s heard 
me quote the document often enough; they know it’s 
there — that there’s a chance that some type of flexible 
standards might occur in non-unionized shops, which 
might in my mind suggest the idea of some form of 
collective action other than certified, bona fide unions as 
we have now. Is that something that concerns you as 
much as the idea of concessionary bargaining where there 
are collective agreements? The employee associations that 
pretend they are unions but really are run by 
employers — that’s the sort of thing that comes to my 
mind. What are your thoughts on that? 

Mr St Jean: I think if unorganized workers who are 
not members of, as you say, bona fide unions are asked 
to negotiate with their employers on labour standards, 
pretty much they’re dead meat on a hook. As Rick 
pointed out, there are a number of instances of employers 
taking advantage of employees in Victoria county. These 
Cause us great concern, but they’re also indicative of the 
desperation of many employees to find decent-paying 
work. We have a local grocery store in our town where 
people have been going in and offering to work a month 
for free for a recommendation rather than a steady job 
because they’re so desperate for work. Those people are 
desperate enough that they’1l go right down to the bottom 
floor on any kind of negotiation over any labour stan- 
dards, wages, you name it. 

Mr Christopherson: It’s something, I would suggest, 
to keep an eye on, because either the minister didn’t 
know what she was talking about — and I give her the 
benefit of the doubt and say that can’t be the case. Then 
there is something there to be very, very frightened of in 
terms of what the future for unorganized workers holds 
in terms of the ability to go below employment standards 
if they start walking down that road. 


The other thing I want to come back to, and I’m going 
to keep coming back constantly until the government 
either admits or successfully refutes, and they haven’t 
done either, is that the six-month limitation from two 
years takes away a night from an employee who night 
now is too afraid to file while they’re working, because 
90% of all claims are made after people leave work, and | 
that without the two years they either give up the money | 
or just continue to stay in a sweatshop situation that’s | 
untenable to most of us. 
1620 

You’ve given a few examples. Is that all there is? One 
of the members has said: “Show me how many. Tell me | 
the examples.” Is that all there are, just two or three, or 
are you concerned that there is much more than that — | 
certainly any amount would be unacceptable, but that. 
there’s even more than you’ve got? Or have you really. 
had to bend over backwards to find one or two here? 

Mr Denyer: Myself, I can even go to a unionized 
place where their part-time employees don’t get paid for | 
paid holidays. And you can look further. It’s all over the» 
county, the workers being taken advantage of. But the 
hard part to accept is, in unionized workplaces, part-time ' 
people not being paid for paid holidays. That’s really — 
hard to swallow. 

Mr Ouellette: Thanks very much for your presenta- 
tion. I’d like to follow up on that unionized workplace. 
with part-time employees. Are they not unionized. 
employees as well? | 

Mr Denyer: Yes, they are. | 

Mr Ouellette: I don’t understand how your 
organization wouldn’t represent them or get that so that | 
doesn’t take place. 

Mr Denyer: They’ve taken them to court many times, 
the union has, and more or less the company has fought 
to say that they don’t have to be paid. There’s a spot 
under the provision, and that is they have the right to. 
refuse hours, so that spot declares that they don’t have to | 
pay for those — 

Mr Ouellette: But you still represent the part-time 
people. I would think that in your bargaining agreement, | 
you would negotiate for that. | 

Mr St Jean: There seems to be a general impression 
on the government side that when labour leaders — I’m 
with the CAW and I’m not talking about Buzz Hargrove. 
When we go to negotiate with our employer, my mem-_ 
bers are negotiating through me. There seems to be this” 
misunderstanding on the part of the government that I go 
in to my employer and put what I want on the table and 
the employer says, “Oh, yes,” and signs merrily on the’ 
dotted line. Under your government, as I said in the brief, 
it has become harder and harder for unionized workplaces 
to defend the legitimate interests of our members, and it’s 
becoming impossible for anybody unorganized to defend 
any kind of interests of their own against employers who 
are increasingly emboldened and armed with the regress- 
ive legislation your government has provided them with 
to do nothing but beat on workers. 

Mr Ouellette: I see the local unions as being a very 
strong representative. I can’t see how that would take 
place, although I take your word for it that it does take 
place. 
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You mention about the workers going in and basically 
working for cash or working under the table. I would 
view that as working under the table. How, as a govern- 
‘ment, should we address that or get involved to address 
those issues? 

_ Mr St Jean: I think one of the reasons employers do 
that is to get away from what the right wing has called 
payroll taxes. I think obviously we’re going to have to 
have more enforcement. That’s not what Bill 49 does. 
Bill 49 takes away enforcement. Bill 49 makes it harder 
to make sure employers live up to the laws in this 
country, even the weakened laws that your government 
has given us. 

_ Mr Ouellette: I agree, but I think the employees who 
are willing to take on those and work under the table are 
the ones who should be taking some of the responsibility 
there too, and saying no. 

Mr St Jean: If a worker has three kids at home, was 
just laid off his job, and his employer says, “I’m going to 
pay you cash,” and that’s the only opportunity that man 
has to put food on the table for his kids, he’ll take it. 

__ Mr Ouellette: If that employee came forward and said 
that this is unacceptable to the labour board and that 
employer was not allowed to pay cash, that wouldn’t take 
place. Somebody has to take the step forward to stand up 
for what they believe in and not allow those things to 
happen. I realize that these things take place. I hear about 
them all the time in our riding. But I think we look at the 
situation and we have to make a judgement: Is this the 
_way it’s going to be, or do we want to change that? 

__ Mr Denyer: I believe they did take a stand. They did 
_ step forward and they went to the government about it 
and they all lost their job because of it. They had to put 
up picket signs right in front of the restaurant telling 
them why. 

Mr Ouellette: But if somebody had taken a stand 
before them, they wouldn’t be in that position now. The 
people after them are probably not in that same situation. 

Mr St Jean: If employers weren’t put in the position 
where they had incredible power over unorganized 


| 
} 


employees, it wouldn’t have happened either. All this bill 


does is give that power to the employers. The employers 
are the ones who are dealing with the power here. They 
_are the ones who have the jobs. And if you’re expecting 


employees to fight battles — in any democratic system, 
"your government has the responsibility to fight for those 
_who are weaker in our society, and your government is 
“not doing that. Indeed, your government is doing the 
opposite. Face the facts. 


The Acting Chair: Thank you very much. We apprec- 


iate the Lindsay and District Labour Council coming 
_ before us today. 


HASTINGS AND PRINCE EDWARD 
LEGAL SERVICES 


The Acting Chair: The next group is the Service 


_ Employees International Union, Local 183, Mrs Laura 


McWaters. Oh, I’m sorry. I skipped one: Hastings and 
Prince Edward Legal Services, Mr David Little. My 


_ apologies, sir. I didn’t mean to skip a lawyer. 


a Mr David Little: Thank you. Time goes fast enough 
ete. 


We are the local legal clinic offering poverty law 
services to our community. Our mandate is to work to 
improve legal rights and access to legal services for our 
poor people. 

What have we learned in our practice? We have 
learned two simple realities: that low-income workers 
either tend not to know their rights or, if they do, they 
are powerless to enforce them. I’ve set out reasons why 
workers tend not to know their rights. I’m sure you’ve 
heard this comment before and I offer our own observa- 
tions. 

In terms of workers who know their rights are being 
violated and view those violations as a price to pay for 
the time being for keeping their jobs, this is realistic for 
the reasons I’ve set out below. Retaliation, as you’ve 
heard, is a very real concern and takes many different 
forms. Commonly, it takes the form of being fired for a 
spurious reason. I’ve seen that many times. And workers 
know that an allegation of misconduct causes no end of 
problems with their employment insurance claims and 
causes problems with their welfare claims. 

It’s not a part of workers’ experience that the no- 
retaliation provisions of the act are effective. Amazingly, 
the employment standards officer has no power to make 
an order of reinstatement or payment of wages. The only 
recourse for retaliation is by proceeding before a provin- 
cial judge in Criminal Court. The employment standards 
branch, to our knowledge, is not prosecuting these, the 
local crown attorneys don’t have the resources, and the 
worker certainly can’t do it himself. If somebody does 
prosecute, the burden is “beyond a reasonable doubt,” 
which means that unless the employee is virtually given 
a letter saying, “We’ve retaliated against you,” you'll 
never win the case, the consequence being that the 
retaliation provisions are simply ineffective. 

Given these two workplace realities, I want to look at 
the six-month limitations in Bill 49. Currently a worker 
can make a claim for up to two years, which we have 
found to be quite reasonable. We’ve found that the 
worker needs this time, especially in small rural areas like 
this, to find out what his rights are and to find another 
job with a new employer who complies with the law. 

Bill 49 would limit claims only to six months’ wages. 
In our experience, there would be many cases in which 
workers have claims for overtime pay, minimum wage 
and holiday pay that must be taken to court because they 
exceed six months. 

Is sending this to court an improvement? From the 
worker’s point of view it’s very unattractive compared to 
making a claim to the employment standards branch. The 
result, I would suggest, is that many workers will simply 
abandon their full claims and settle on the six-month 
claims that they can pursue through the branch. The 
reason is that there is inadequate access to justice. I’ve 
set out my observations on inadequate access to justice, 
and this I think has been acknowledged even by Minister 
Harnick. So from the worker’s point of view it is very 
unattractive. 

From the employer’s point of view even, the prospect 
of claims going to court is not an improvement either. 
Employers would have to retain counsel or spend days 
sitting in Small Claims Court waiting for cases to be 
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heard and preparing them. If it goes to General Division, 
they have huge expenses. When the case finally is heard, 
it may be heard by a Small Claims Court judge who by 
his or her own admission does not have expertise in 
reading payroll records, does not have expertise in 
statutory entitlement. The result may very well be, even 
from the employer’s point of view, inconsistent and 
unacceptable results. 

From the province’s point of view, sending cases to 
court is not going to be an improvement either. Indeed, 
the irony of removing disputes to court is striking 
because in virtually all areas of public law, labour 
relations etc, and perhaps now even in landlord and 
tenant, the province has realized that it’s more cost- 
effective to set up administrative bodies than it is to 
overburden courts with these types of claims. The reality 
is that sending claims for more than six months’ back pay 
to court is unattractive to workers, unattractive to 
employers, and unattractive to the province for these 
reasons. 

Who then gains by the six-month provisions in Bill 
49? I would suggest that Bill 49 is an improvement only 
from the point of view of employers who violate basic 
rights and then get away with it because of the workers’ 
inadequate access to justice. To say that Bill 49 is an 
improvement, though, the employer must say something 
rather twisted. He must say: “We may violate basic 
minimum employment laws, and if we do, we think we 
should only have six months to be held to account, even 
though Revenue Canada, UIC and CPP hold us to 
account for six years, and workers’ compensation virtual- 
ly forever. If we decide to pay at all, we want to be able 
to strike a deal for less, thereby vindicating our decision 
in the first place to violate our workers’ rights.” 

1630 

Consider this example which I have modified from my 
practice to show my point. It’s a case of two tire mech- 
anics who worked overtime, one for Good Tire Service 
and one for Shady Tire Service. This has been modified 
to protect both the innocent and the guilty. But in each 
case, the mechanic worked overtime for an average of 
eight hours a week for the past two years, and their 
regular pay was $12 an hour. Now, Good Tire Service 
pays overtime to the employee of $6 an hour, the over- 
time premium times eight hours times 104 weeks, and has 
spent $5,000 in overtime costs. Shady Tire Service 
doesn’t pay overtime premium and pays zero. Under Bill 
49, the amount of overtime that Shady Tire would pay, if 
the complaint is filed one month after the employment 
ends, is $6 an hour times eight hours a week times five 
months, 21.5, an administrative charge, for a total of 
$1,135. The result is that there’s a net benefit to Shady 
Tire Service, by failing to pay overtime, of $3,900. This 
is nO improvement from the point of view of Good Tire 
Service, which, like most employers in this province, 
wants to abide by the law. In fact, Bill 49 creates a less- 
than-level playing field, to the benefit of employers who 
violate the law. 

The second aspect I want to talk about is that Bill 49 
proposes to take away a worker’s current right to pursue 
termination pay for an employer required under the act 
and still sue for wrongful dismissal damages, which are 


usually higher. I suggest that there is a fundamental flaw | 
here, the result being again unfair to workers and again 
being a benefit to violating employers and a penalty to 
good employers. 

Going back to my Good Tire Service example, in both 
cases we’ll assume that these workers get terminated afte: 
three years. Good Tire Service, being law-abiding, pays, 
termination pay, $1,440, within two weeks, as required by 
subsection 7(5). Being law-abiding, they still leave 
themselves open to a court action for wrongful dismissal, 
which is a liability for possibly three months’ wages, 
perhaps $4,800. Shady Tire Service does not pay termina- 
tion pay and is rewarded for doing so by Bill 49. This is 
because Bill 49 allows the employer to put the employee 
in a real bind. Either the tire mechanic goes after termi- 
nation pay under the act or sues for wrongful dismissal. 
but can’t do both. 

Now, for reasons that I’ve noted earlier, the employees 
are going to file for termination pay and give up the righ 
for a wrongful dismissal suit. So I fear, and I think you. 
should understand this, that a crack lawyer may very wel. 
advise his client, “Look, if you pay termination pay tc. 
this person, they can turn around and sue you, but if you 
don’t pay it, you may have to pay a 10% surcharge, bu 
that will be gained by the chance of foreclosing the 
employee’s right to sue.” It simply is an unacceptable 
conclusion from the point of view of the worker. Again. 
even on the employer’s side, the level playing field tha. 
currently exists is tilted in favour of abusive employer: 
by Bill 49. 

If the act were to be true to its name of being ar 
improvement to both workers and honest employers, ther 
are several initiatives that I think would be called for 
first, a series of spot-checks and audits that I’m sur 
other people have spoken about. Secondly, the act coulc 
be amended to receive complaints from an agent of + 
worker. You could receive third-party complaints 
Enforcement could be on an abuser-pay model, witl: 
penalties for enforcement that reflect the cost of enforce. 
ment, such as, for example, in workers’ compensation: 
where there are huge penalties for non-compliance wit) 
the act. | 

The no-retaliation remedy has to be taken out of th. 
provincial court (criminal side) and put into the employ 
ment standards branch process on a fast-track basis, thi 
way it is, for example, in labour relations. 

In conclusion, I’ve focused only on two parts of th. 
bill because of limited time and shown how they detrac 
from, rather than improve, access to justice for vulnerabl 
workers and do a disservice to honest employers. W 
suggest that other initiatives are likewise flawed and w 
respectfully request that this committee recommend tha. 
this bill be withdrawn. 

I thank you for the opportunity of making this sub 
mission. 

The Acting Chair: Thank you very much, Mr Little 
We have two minutes per caucus. : 

Mr O’Toole: Thank you for your legal presentatior 
Sometimes I believe that the legal profession sometime 
makes it more complicated than necessary. I’m going t 
point out to you one thing that I find flawed in you 
presentation. It may mean the whole presentation hinge 
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yn this interpretation. If you’ve read this Bill 49, you’d 
ye clear that your example in the overtime paid is wrong. 
[his is absolutely, categorically wrong. This bill actually 
says that on a recurring violation, you’re eligible to claim 
1p to a year. So if you’re using this as information to the 
seople who come to your legal aid office, you, as a 
awyer and a professional, are giving them wrong infor- 
mation. I’d hope you correct that, and if you have a 
sroblem, we’ll talk about it nght after the meeting. 

Mr Little: I suggest, though, that this is not a recur- 
‘ing violation. 

_ Mr O’ Toole: On a recurring violation, you’re eligible 
ap to one year. So as a lawyer, you have a professional 
duty to your clients. 

| Mr Little: There is a real question about whether this 
would be considered to be a recurring violation. 

Mr O’Toole: It’s over time, it’s recurring. It can be 
substantiated. 

_ Mr Little: Even if it’s one year, you still have a 
significant problem. 

_ Mr O’Toole: The other comparison was 104 weeks, 
which is two years. So that information is wrong. It’s 
21.5 weeks you used. At any rate, I’m just clarifying it. 
When I look at that and I think of the interpretation 
you’ve given a couple of the clauses, my interpretation is 
contrary to yours. I believe that most of the provisions in 
this bill expedite justice more timely and more appropri- 
ately focus the resources of the ministry to actually 
collect the money that’s owing. Twenty-five cents on the 
dollar now is being collected. Is that a system that’s 
working, in your opinion as a lawyer? 

| Mr Little: In my opinion, that’s a system that reflects 
the resources that the government is putting into that. 

_ Mr Christopherson: I want to take exactly the 
opposite approach and suggest to you that this is exactly 
the sort of example that the public needs to see, because 
this is exactly the sort of thing that’s going to happen out 
there. In order for Mr O’Toole’s premise to be correct, it 
would have to be interpreted that there was a recurrence 
and that it was deemed to be that way. There’s no 
guarantee that’s going to happen, because lawyers get 
battling things; anything can happen. Even if it were — 
and I’m not sure that it would — you’ve still got one 
year to account for, which is rights that have been taken 
away. 

So I want to thank you and ask you whether or not 
you think that this kind of circumstance is one that will 
increase, because right now we’re dealing with circum- 
stances that exist. But with your experience, do you think 
it’s likely that even those who can’t hire the sharpie 
lawyer at first to get that advice, over a period of time, 
that will work its way through the business community 
and they’ll all learn what the tricks of the trade are, and 
that there’s so many loopholes in here for employers that 
we’ll see more of this sort of thing? 

Mr Little: I think that’s correct. That certainly corre- 
sponds to the experience at the legal clinic: There is more 
‘and more of this happening, and it becomes graver and 
‘graver as it happens. There’s no question about that. 

Mr Christopherson: I want to focus just a bit too, if 
Thave the time, on — you talk about what people fear in 
‘terms of retaliation. I thought it was very useful for you 


to talk about the range of retaliation; that it’s not just the 
extreme, which is to fire someone outright and leave 
yourself open to that charge, but, as you note, you can 
change the work schedule, you can change employment 
duties. The atmosphere itself can be made poisonous, and 
then you can just lay the person off. 

Unless you’ve worked in a small shop and not had any 
power and not had any union, it’s probably hard to 
understand what it means to have somebody just mess 
around with the kind of job you’re doing because they’ re 
ticked off at you that day. There’s good jobs and bad 
jobs in every shop and they can change a lot of your 
hours. Even within the laws, they can do favours for 
those they like and go after those they don’t like. Is that 
an accurate reflection of what you see? 

Mr Little: Yes, and this retaliation is notoriously 
impossible to ever prove. In my opinion, there is just no 
remedy for that. 

The Acting Chair: Thank you very much, Mr Little. 
Thank you for taking the time to appear before us today. 
We appreciate it very much. 


1640 


SERVICE EMPLOYEES 
INTERNATIONAL UNION, LOCAL 183 


The Acting Chair: Now we move to the Service 
Employees International Union, Local 183, Laura Mc- 
Waters. Welcome to the committee, Ms McWaters. We 
have 15 minutes. If you’d like to start with the presenta- 
tion, we could finish off with questions. 

Ms Laura McWaters: I’ve already handed in a 
presentation of my brief. What I will be doing is going 
over the cover page and a couple of excerpts through the 
brief, then making some comments based on a lot of what 
I’ve experienced and heard today. 

We wish to present the following brief in regard to the 
proposed changes to the Employment Standards Act. We 
also wish to highlight, as part of this submission, the 
need for the employment standards inspectors to have the 
authority to lay charges against negligent employers 
without the employees having to make a complaint first. 
This is for two reasons: 

First, the employees are often intimidated about 
making complaints against their employers, as they are 
afraid of the repercussions. Secondly, some employees do 
not even realize that the law is being broken. We believe 
that making any changes to the standards as they are 
now, unless they improve what is there and not take away 
from it, will only hurt employees. 

If you would turn to page 2, Service Employees 
International Union regards these changes as bringing 
more benefits to the employer while stripping workers of 
their existing minimal rights. SEIU questions the objec- 
tive behind the government’s amendments to the Employ- 
ment Standards Act that are outlined in Bill 49. Is it not 
the intent of the Employment Standards Act to provide 
workers with a minimum standard by which workers 
could define their rights in the workplace? Were not the 
existing provisions in the Employment Standards Act 
regarded by employees and employers alike as a minimal 
floor whereby anything inferior was not only illegal but 
downright shameful? 
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On page 3, if Bill 49 is passed, these changes to the 
Employment Standards Act will see to further unrest in 
the province of Ontario. Service Employees International 
Union anticipates that this legislation will fuel a fury 
among a vast group of vulnerable workers throughout the 
province. This group includes women, visible minorities, 
health care workers, foodservice workers, cleaners and 
home workers. Most SEIU workers fall into one or more 
of these listed categories. 

On page 4, SEIU opposition to Bill 49 is further 
accentuated when considering that our health care 
workers are not in a position to strike. If perchance 
disputes arise between a bargaining unit and an employer 
during negotiations at the renewal of a collective agree- 
ment, the parties may only resort to interest arbitration in 
an attempt to settle any disagreements. The union fore- 
sees enormous conflicts arising between the two parties 
and subsequent injustice directed at our members during 
negotiations. Undoubtedly in these instances, the parties 
proceed to interest arbitration in an attempt to resolve the 
contending issues. To our knowledge, Bill 49 does not 
provide any standard by which arbitrators may follow as 
a measure in assessing an equivalent, in not superior, 
package than what is provided in the Employment 
Standards Act. Thus, our members are at the mercy of an 
arbitrator’s own assessment of a “comparable or better 
package.” 

On page 9, bottom of the page, the amendments 
introduce in section 21 of the bill, subsection 65(1) of the 
act, a new Statutory maximum amount that an employee 
may recover by filing a complaint under the act, this 
maximum of $10,000 would appear to apply to amounts 
owing of back wages and other moneys such as vacation, 
severance and termination pay. There are only a few 
exceptions, such as for orders awarding wages in respect 
of violation of the pregnancy and parental leave provi- 
sions and unlawful reprisals under the act. 

The problem with implementing such a cap is that 
workers are often owed more than $10,000, even in the 
most poorly paid sectors of the workforce, such as health 
care workers and food services. Indeed, workers who 
have been deprived of wages for a lengthy period of time 
are the very employees who will not have the means to 
hire a lawyer and wait the several years it will take 
before their case is settled. In effect, therefore, this 
provision will encourage the worst employers to violate 
the most basic standards while at the same time com- 
pounding the problems for those workers with meagre 
resources. 

On page 11, a fundamental problem with regard to the 
act has for some time now been the failure to enforce 
standards. This is no less true with regard to collections. 
The most frequent reason for the ministry failure to 
collect wages assessed against employers has been the 
employer’s refusal to pay. The answer to this problem, 
according to the proposed amendments, is not to start 
enforcing the act, but rather to absolve the government of 
the responsibility to enforce the act by farming out the 
problem to a collection agency. 

On page 14, in conclusion, SEIU finds that once again 
the Harris government is victimizing Ontario’s most 
vulnerable citizens in an attempt to cater to the wealthy. 


The Ministry of Labour will be downsized and rid of its 
current public services. Thus, according to sources, 
approximately $10 million will be salvaged from the 
Ontario budget that will in turn be issued as a tax break 
that benefits the wealthy. The increased demands on trade 
unions posed by Bill 49 are coming at the same time that 
labour relations in the province have taken on a decidedly. 
anti-union tone, with the challenges posed by Bill 7 in: 
terms of acquiring and maintaining bargaining rights and 
with the limits on unions’ powers to bargain effectively: 
through the combination of bargaining units. 

In an attempt to avoid further unrest and conflict for a 
large majority of Ontario citizens, we encourage that Bill 
49 be reconsidered and structured in such a manner that 
the legislation will achieve a fair balance between: 
employees, unions and employers. 

I am the health and safety and WCB coordinator for. 
my office. I work two part-time jobs. I’m also a nurse at 
a local hospital, and I’ve been there for 20 years. I also’ 
happen to be the president of the Quinte Labour Council. 

Both through my union office and through the labour 
council office, as of approximately December of last year 
the complaints and concerns that have come in have 
quadrupled, or even more, of unorganized workers, for 
the most part, who have no one to turn to for help. They 
can’t afford legal help; they don’t have a union in their 
workplace. They have no one to turn to for help when 
they have problems with the employer. 

One of the most common complaints that I have been 
getting since that time — and we have been getting about 
45 calls a day on this, whereas we used to get one to two) 
calls a week — is that the employers have been hiring 
employees to work eight hours a day and making them 
work twelve, the last four hours worked without pay. 
They’re being told, “You either work the eight hours and: 
the last four without pay or you can find yourself another 
job.” 

People have to put food on the table; they have 
children to support; they have bills to pay. Unfortunately. ' 
it seems that the government has a problem understanding 
and grappling with the concept that there are employers, 
out there doing these things. There are some good 
employers out there. However, more and more, we have 
been finding that the employers have become quite bolc 
over the last few months just to see how far they car 
push things and what they can get away with. | 

For the most part, people are afraid to complain 
We’ve heard that all day today. They are also having ¢ 
hard time understanding the fear that these people face. 
because if they do complain or challenge their employer. 
we have had case after case where they have been fired 
They have been helped as much as we can, if they’re 
unorganized workers, by being sent to the Ontario Labou!. 
Relations Board, the Ministry of Labour and the loca’ 
legal services. 

People can’t continue in their lives having to worry. 
that if they are entitled to things under the law and the), 
make a legitimate complaint or a legitimate challenge 
they’re going to lose their jobs. Therefore, they’re going 
to continue to work in horrible working conditions just t¢ 
pay the bills. | 
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_ I heard a comment this moming about frivolous trips 
o arbitrators. I highly doubt in the eight years that I’ve 
worked in my union office that there has ever been a 
frivolous trip to an arbitrator; not that we’ ve experienced. 
[In the union movement, we know exactly how much it 
costs to go to an arbitrator, and we don’t consider 
anything frivolous. That has been granted to us under the 
law. 

I’ve heard mentioned and asked many times of labour 
people sitting here during the day what is covered and 
what is not covered in their collective agreements. Before 
the questions are put to me, I will simply say that we 
have many clauses under our collective agreement that 
pertain to health and safety, WCB, the grievance pro- 
cedures and everything else. However, they are only there 
because the government has allowed them to be there 
under legislation. 

_ It’s very sad to me that we are sitting here today 
having these hearings on legislation which should be a 
given. Employers should be treating their employees 
fairly and justly. We shouldn’t have to be sitting here 
having hearings, bargaining back or forth or debating the 
issue of morality in the workplace. We have had to 
legislate morality in the workplace. That’s basically what 
it has boiled down to. 

_ Most workers cannot afford a lawyer. The legal clinics 
are overflowing, and what you have is that workers who 
make more money than is allowed to be covered by the 
legal clinic but not enough to cover their cases on their 
own are left hanging in the middle somewhere with 
nowhere to go. 

__ The employers’ refusal to pay: It is amazing to me that 
the government wants to put this out to a private collec- 
tion agency. Why is the government not able to collect 
on their money? That’s their job. 

1650 

I’ll give you an example. We have had two nursing 
homes in the last year where the employers literally left 
the country with the money from the nursing home, 
including the wages owed to our workers. In one nursing 
home they worked for three months without pay after the 
employer left, never mind before the employer left, and 
in another one for six months without pay while we were 
trying to sort out with the police and the courts what was 
going to happen, because the clients and residents had to 
be looked after. Do you know what we collected for these 
people? Seven cents on the dollar. After all the other bills 
‘were paid to the banks, those workers got seven cents on 
the dollars that were owed to them. That is appalling. 

We point fingers at Third World countries about what 
their working conditions are like there. I’m telling you 
that’s exactly where we’re headed right here. We have no 
future for our children. The quality of work life and 
home life, which we have a right to — I think we need 
‘to start putting a face on these people that we’re talking 
about. These are your next-door neighbours. These are 
your children. These are your co-workers. These are the 
‘people who live in your community, and you're talking 
‘about them in such an abstract sense, as if they were 
‘robots or something. If the quality of the home life and 
‘the quality of the workplace does not continue as it has 
been over the last couple of decades, we are going to 


slide into a Third World way of life. I am not an econ- 
omist, but I can figure out that if half the population is 
unemployed and the other half is making minimum wage, 
businesses will have no one to purchase their goods and 
services. 

We have five local hospitals within the Quinte area. In 
the last two years, we are now going through our fourth 
round of layoffs. We have less than half the staff and half 
the beds that we had before. So the staffing levels have 
gone down; people are unemployed; the services have 
gone down. 

Trenton was an industrial town. We have almost 23% 
unemployment in the Quinte area, which I believe is the 
highest in the province. 

All of our plants have either closed down or down- 
sized, from approximately 400 to 600 workers down to 
25 to 50. A good majority of our people are now on 
welfare. They don’t want to be on welfare. They want to 
get jobs. There are no jobs to be had in this area. 

If you take a good look going through our fast food 
restaurants, you won’t find teenagers working there any 
more. You’re going to find people 40 to 50 to 60 years 
old working in those places because there are no other 
jobs to be had. 

The hallmark of any society is how it treats its weakest 
members, and to sit here and debate on the morality of 
how people should be treated in their workplace with 
regard to fairness of working hours, pay and health and 
safety issues is appalling to me. It’s something that 
shouldn’t even have to be debated. 

Posting the act: To say that it’s going to cost money to 
post the act is — I can’t even get past that. For the few 
pages that it’s on, to have it posted in the workplace, it 
is negligible. To deny a worker the right of knowledge of 
their rights is very distressing to me. 

I suppose that’s probably where I will end my presen- 
tation, except to say that I certainly hope the Employment 
Standards Act is not going to be downgraded. If anything, 
it’s going to have to be upgraded, because whether this 
government believes it or not, there are many, many 
workers out there, especially in this climate of low 
employment, who will do anything and everything it 
takes to put food on the table. To say that a worker 
should be reporting the employer for offering them cash 
under the table is wonderful. However, the worker still 
has to put food on the table, and whether you understand 
it or not, unless you’ ve been in that position, how hungry 
people can get — just because this is Canada and it’s the 
1990s does not mean these things don’t happen here. I 
think people have a hard time getting their head around 
that, because they do happen here. 

The Acting Chair: You have used exactly 15 minutes 
for your presentation. Thank you very much. 


KINGSTON COMMUNITY LEGAL CLINIC 


The Acting Chair: The Kingston Community Legal 
Clinic, Mr John Ross Done. We have 15 minutes to 
spend together, if you'd like to start with the presentation. 
We can conclude with questions. 

Mr John Ross Done: Good afternoon. Do all members 
have a copy of my paper? It looks something like this. 
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The Acting Chair: They will have shortly, yes. 

Mr Done: Perhaps the most important thing I’ve 
learned listening to the other speakers is that when I ask 
to be scheduled to make a presentation, to make sure I do 
it at 10 o’clock in the morning, because it’s hard to think 
of something that you haven’t said by the time 4 o’clock 
or 5 o’clock rolls around. 

What I’m going to be speaking about I’ve summarized 
on the first page. I’m going to be speaking about three 
perhaps now familiar issues. One is the effect of the 
limitation period for filing a claim to change from two 
years to six months within which the worker must file the 
claim. I’m going to be speaking about the limit of 
$10,000 as the upper limit, the upper amount that the 
employment standards branch can order be repaid. 
Finally, I’m going to be speaking about removing the 
workers’ right to sue in court for unpaid wages in 
circumstances where he or she has filed an Employment 
Standards Act claim. 

Perhaps rather than simply repeating some of the 
concerns that some of the other speakers have raised, I 
would like to focus on how these changes affect my 
clientele. I, of course, work in a legal clinic. I’m a 
lawyer. I’m the director, and my job isn’t entirely 
dissimilar from what David Little or Lois Cromarty does 
or the work that Melinda Rees carries out. Those people 
have already spoken to you, no doubt, about some of 
these same concerns. 

However, among my clientele there is a concentration 
of people with mental disorders. We have a large psy- 
chiatric hospital in Kingston. Many of the people who are 
admitted remain in Kingston. They live and they work 
there to the extent that people with mental disorders can 
find jobs, and it’s not easy. 

We also have a significant immigrant population in 
Kingston. I’m privileged to have among my clients many 
people who are Spanish-speaking, Vietnamese and a 
number of new Canadians whose first language isn’t 
English. Not only do these clients of mine often have 
language difficulties, but there are cultural barriers as 
well. Understanding the Canadian judicial system and 
how it works in Ontario is a formidable cultural barrier. 

Against that background, I’d like to make a few 
comments about how the new limitation periods affect 
what I call vulnerable workers, these people with disabil- 
ities or people with language and cultural barriers. 

First, the problem with imposing a six-month limita- 
tion, as opposed to the current two years that is now the 
law, is that for any money accumulating beforehand, the 
only recourse will be a civil proceeding. Members of the 
committee might say: “Well, our Small Claims Court 
system has changed. During the past few years its 
jurisdiction has increased to $6,000. People don’t need a 
lawyer to bring a Small Claims Court claim. The rules 


Some people have lawyers; some people don’t. Often the | 
other side has a lawyer, and that makes it even more 
important. | 
I suggest that people with mental disabilities, people 
with these barriers must have a lawyer. So what about 
legal aid? Traditionally, this province has had the best 
legal aid system in the world and legal aid provided those. 
services. For people who needed a legal aid certificate to. 
pursue an action against the employer, that was often 
available. In other situations sometimes they could tum 
to their legal clinic or their student legal aid society for 
assistance. Has that changed? It certainly has. 
The number of legal aid certificates in this province is. 
now drastically reduced. The Ontario legal aid plan does. 
not issue legal aid certificates in matters involving: 
employment. In those circumstances, one must either be. 
able to hire a private lawyer or get legal services else-. 
where, or they’re out of luck. 
In the city of Kingston, the only legal clinic, Kingston. 
Community Legal Clinic, does not provide those services. 
Since the reductions in legal aid, we’ve had to look at all 
of the areas for which low-income immigrants and the. 
people who typically come to us for service need legal. 
services and we haven’t been able to provide that service: 
yet. 
Essentially, what this change will mean is that for: 
people seeking unpaid wages beyond the six months, if) 
these are people who can’t proceed themselves — such. 
as people with these disabilities or language or cultural: 
barriers; they can’t afford a lawyer, most of them — | 
theyll be out of luck. 
1700 
What about the matter of people not wanting to bring 
a claim within the six-month period because they don’t 
wish to jeopardize their employment position? This 
situation is more acute among people who are new: 
Canadians and people with disabilities. People with. 
psychiatric disabilities are usually glad to have whatever’ 
job they can. Often it’s the first job they’ve had. They. 
certainly don’t wish to jeopardize that by making a 
complaint. People from other cultures who are new) 
Canadians often learn very quickly: “Don’t complain. 
about your job. If you do so, you might not have it.” 
People are fired for complaining, and I say that despite. 
the fact that our current Employment Standards Act 
makes that an offence. However, there are limitations on 
the employment standards branch’s authority to reinstate. 
a worker who has been unjustly fired, and that’s not 
something a civil court can do either. Absent a collective 
agreement for people who are unionized, this is a real: 
fear people have. But more acutely, people often just. 
don’t know what their rights are during those six months. 
I’m proud that at a legal clinic we often have the 


means to communicate with people who have traditional-. 
ly been disfranchised from the legal system. I’m proud 
that what community legal clinics do is that often in the 
course of speaking to somebody about a landlord-and-. 
tenant claim or a welfare problem we can convey infor-_ 
mation about other issues that are involved in their life, 
including workplace issues, but it’s often not until 
somebody arrives at our doorstep for another matter, a 

power of attorney or a landlord-and-tenant matter, that we’ 


are relatively informal. People can fill out the form and 
get a relatively speedy trial.” 

That might be the case for those of us who are edu- 
cated and articulate, but for someone who is Vietnamese 
and doesn’t write English, for someone who’s just 
finished his or her English-as-a-second-language class, 
the courts are a real barrier. Even in the Small Claims 
Court the rules of procedure can be somewhat daunting. 
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_get an opportunity to speak to them about this. For these 
,people, the two-year period is quite important and I 
suggest that must be preserved. 
_ What about the $10,000 limit in the amount of money 
| that the employment standards branch can order? I would 
_make a few comments here. First, of course the same 
‘remarks that I made about access to justice apply to this, 
and in situations involving more than $10,000 people 
can’t proceed in Small Claims Court. The upper jurisdic- 
tion is $6,000. Their choice will be limited to commenc- 
‘ing a civil proceeding in the Ontario Court (General 
Division). In that court, the rules are quite daunting and 
that’s regardless of whether you’re disabled, whether you 
‘have a cultural barrier; they’re complex. I suggest that, 
‘practically speaking, people cannot commence those 
proceedings without the assistance of a lawyer. Again, 
legal aid is no longer available for that purpose. 
__ I'd like to focus on a change that’s encompassed in 
section 19 of Bill 49. What section 19 says is that the 
- worker must make a choice. You can proceed with a civil 
proceeding and sue your employer for unpaid wages, or 
you can proceed under the Employment Standards Act 
_and go the route with the employment standards branch, 
but you can’t do both. Currently, you can and it’s not 
unusual for a worker to bring proceedings in both forums. 
Is that duplication? I suggest that it isn’t and that there is 
good motivation for a worker to want to look to both 
forums for justice. As I’m sure you’ve heard, in every 
_wrongful dismissal proceeding there are typically two 
_ issues: (1) Was the worker wrongfully dismissed; and (2) 
if so, what notice period should that person be entitled 
to? Because it’s that notice period for which the worker 
will be paid. 
Of course, litigating this matter, the question of 
whether they were wrongfully dismissed and the notice 


_ period, in a civil court proceeding is quite daunting and 
_ quite expensive. That’s the sort of thing you typically 


need a lawyer for. The advantage about the employment 


_ standards branch is that it can do much of that for you. 


_A lawyer is nice, but if you don’t have a lawyer the 


branch will investigate it. It can prosecute it and it 
_ provides an adjudication forum for it that’s quite con- 


sumer-friendly. The Employment Standards Act is access- 


- to-justice legislation and it’s against that background that 
_ all of these changes are measured. 


What the worker can do is proceed before the employ- 


- ment standards branch, and if he or she succeeds and the 


adjudicator says, “You were wrongfully dismissed,” then 


of course it will follow that he or she is entitled to the 
_ minimum pay and the minimum notice period under the 
act. Of course, at that point the act says that for a person 
_ who has worked for, let’s say, one year, he or she is only 
entitled to one week, and it’s quite modest thereafter. 


What workers have done in the past is they’ve succeeded 


_ before the employment standards officer and then they’ ve 
_ said, “Now that I have that finding that I was wrongfully 
_ dismissed, I’m going to go to court because the court acts 


under the common law and the court has the authority to 


award me more than I got.” 
Some of my colleagues who practise employment law 


_ extensively say the rule of thumb is that for most workers 
you should get a month’s notice for each year, whereas 


under the Employment Standards Act it’s more common- 
ly one week a year. If after succeeding before the em- 
ployment standards branch one only proceeds to court to 
get a longer notice period, that’s not a complex issue. If 
one has a lawyer, that’s good, but perhaps it’s easier to 
prosecute even without a lawyer. Further, if there is a 
trial, it’s much shorter; it’s confined to one issue. 

That’s why I suggest that people should continue to 
have the right to proceed with both forums, because 
otherwise what it will mean is that for low-income 
workers, the sort of people who often use the employ- 
ment standards branch, they’ll only be permitted, practi- 
cally, either to proceed in the employment standards 
branch for that minimum notice period or to try to find a 
lawyer somehow and go to court. That’s not a good 
choice and it’s not a choice that, practically speaking, 
some of the people who are better off in our society face. 

I’ll summarize. What’s the Employment Standards Act 
all about? It’s about protecting workers, and it’s against 
that policy position that all of these changes are 
measured. I suggest that it’s no coincidence that workers’ 
groups, legal clinics and unions aren’t coming here today 
and saying, “These changes are good.” What they seem 
to be saying is the opposite. I suggest that this is the time 
for the committee to listen and to reconsider those 
changes. Those are my remarks. 

1710 

The Vice-Chair: Thank you. We have just over 30 
seconds per caucus. 

Mr Christopherson: Well, 30 seconds is not a long 
time. Let me say, first of all, that I appreciate some of the 
language you’ve used, and I wrote it down, that the idea 
of being able to go in two places is a worker seeking 
justice. We have high principles so far in this province 
and it would seem to me that shouldn’t be something the 
government would be afraid of. You also coined this the 
“access to justice” legislation, which I thought was very 
well put. I want to ask you how you would respond, in 
the few seconds you’ll have after I say it, to the govern- 
ment and others who would say to you that this is all just 
legalistic doublespeak coming from you and the fact is 
that workers aren’t really losing anything. That’s what the 
government’s contending: Workers aren’t losing anything. 
How do you respond? 

Mr Done: What they lose is the difference between the 
notice period at common law and the Employment 
Standards Act legislated minimum periods. For somebody 
like myself, I’m privileged to have a middle-class job. If 
I am fired unjustly, I can go to court and I can afford to 
ask the court to give me the that I’m entitled to at 
common law. I can afford to go and get a lawyer. But the 
people I serve right now can’t, and they’ll be stuck with 
the minimum notice periods. 

Mr Christopherson: Thanks for fighting for them. 

Mr Baird: Thank you very much for your presenta- 
tion. It’s appreciated. I just have one comment in 
response to my colleague the member for Hamilton 
Centre. Particularly, he speaks of the high principles. I 
guess for too many workers, though, those high principles 
don’t hit the pavement. After someone is educated to 
their rights, makes a complaint, it’s deemed to have 
enough merit to conduct an investigation, an investigation 
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is conducted and an order is issued and appeal time has 
expired, after all that, we’re only collecting 25 cents on 
the dollar. If I was a worker in this province, I don’t 
know whether it would be worth all your while to go 
through all that process, when there’s a 75% chance if I 
win every single stage I’m not going to get my money. 
We’ve got to translate those high principles into reality 
for working people in this province, because it’s just not 
there today for too many. 

Mr Done: My response is short: There are two themes 
in this province, that disadvantaged people often haven’t 
had many rights and that our government has continually 
tried to improve those. I encourage this government: 
Look at the legislation critically. Try to improve it. This 
legislation isn’t going to save a nickel; it’s going to cost 
people by forcing them to go to court or forcing them to 
turn to social agencies to recover what would otherwise 
be theirs by legislation. Let’s continue the positive theme 
of improving workers’ rights. 

Mr Lalonde: Do you think the fact that those who 
cannot afford to hire a lawyer — services from legal aid 
are not permissible in this case —do you feel the 
ministry should keep some of the enforcement officers in 
place to handle those cases for people who cannot afford 
a lawyer and also are not represented by the union? 

Mr Done: Yes, I certainly do. What the enforcement 
branch often does is provide services that lawyers would 
otherwise do. Much of what I do in my office doesn’t 
involve reading statutes; it involves investigating, speak- 
ing to people, finding out what happened and calling 
people who owe the money and saying, “Gee, honour 
your contract and do what you’re supposed to do.” It 
seems that the answer is to strengthen the enforcement 
branch. 

Mr Lalonde: So you would agree that unorganized 
groups should be entitled to have an enforcement officer 
take over their cases? 

Mr Done: I agree categorically. 

The Vice-Chair: Thank you very much for your 
presentation. 


ALAN WHYTE 


The Vice-Chair: I would ask that Alan Whyte please 
come forward. Good afternoon, sir. 

Mr Alan Whyte: Good afternoon, Madam Chairman, 
members of the committee. Thank you for fitting me into 
your busy schedule today. I am a local, meaning 
Belleville-based, employment labour lawyer acting 
exclusively on the management side. We were retained 
late on Friday by a group of local employers who wish 
their collective voice to be heard at this particular 
committee. Unfortunately, the date only came to our 
attention late in the day. I’ve only had time to prepare an 
outline of my submissions, as opposed to a full brief. 

Our labour and employment practice is largely but not 
entirely composed of small and medium-sized employers; 
in other words, businesses that don’t have human 
resources. As a consequence, I think what I can bring to 
the committee is the perspective of that employer group, 
small and medium-sized; that’s the focus. 

I have prepared the presentation on the basis of three 
main areas. As you can see from my outline, paragraphs 
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2, 3 and 4, I have some brief comments to make about » 
provisions that are endorsed, I have some comments with . 


respect to problems that I can see in the act as it’s now 


drafted and I think there are some other areas in the 
current act that need to be addressed that aren’t anywhere | 


in Bill 49. Let me go through it quickly. 


With respect to those items that are endorsed, section ; 
18 of the act requires an employee to elect between the » 
filing of an Employment Standards Act complaint and a | 
civil action. I would suggest that from the employer | 
perspective, especially that of the small employer, this is . 
a step in the nght direction. What we have seen in our) 
practice in recent years is what lawyers anyway call a. 
multiplicity of proceedings. You have one event, let’s say | 
it’s a termination of employment, and from that come’ 
forth two or three legal proceedings, all aimed at the. 
same employer, all driving at the same thing, but all. 


requiring different processing, additional cost and so on. 
Especially for the small and medium-sized employers, 


frankly, it’s very difficult to deal with and we endorse the | 


effort to focus the claim in whatever form it’s going t 
be; the employee has to decide. 
The next section is the one that indicates that union- 


ized employees, in effect, must process their employment | 
standards complaints through the union and through the» 
grievance and arbitration processes in their collective | 
agreement. Once again, for primarily the same reasons as — 
I just gave you, we endorse this. I say that because we» 


have seen over the years a multiplicity of proceedings. 


There’s a grievance file; there’s an Employment Stan- | 


dards Act complaint; if there’s a human rights overtone — 
to the matter there may be a human rights complaint. | 


Once again the employer is hit on a number of fronts and 


the processing and costs and the risk and exposure are all | 
over the place and are out of proportion to the problem. 
This is a beneficial change because it will focus the claim ' 


and have it dealt with. 


The next area I’d like to comment on is the interplay | 


of the collective agreement and the Employment Stan- 


dards Act. That’s dealt with in section 3 of the act. That 


is an area that is generally endorsed but somewhat 


problematic in application. It says that if certain provi- | 
sions of the collective agreement prevail over the act, that | 
is permissible as long as, when assessed together, the | 


collective agreement exceeds the act. 


Our employer clients have some concern about the’ 
proof of all that: How are you going to sort out what’s | 
superior, what’s inferior and so on? I can see a lot of 


litigation, a lot of extra cost over that issue, and we think 
the government should go back to assessing it on an 


issue-by-issue basis; in other words, if holiday pay is the 


issue, then let’s look at what the act says, let’s look at 


what the collective agreement says and decide what is a | 
superior benefit. The global approach, which I appreciate 
is designed to increase flexibility, is going to lead to 


some problems in practice. 


Finally, the $10,000 cap on wage recoveries, I’ ve heard | 


only some brief submissions on that today. My read of 


the act is that this section only deals with wages. It 
doesn’t encompass termination pay, it doesn’t encompass 
severance pay and other entitlements owed under the act; | 


it’s just a cap on wages. I don’t think the critics of that 


~~ — 
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section need be too concerned, because in most situations 
the employees are going to realize that they’re getting 
unpaid, if I can put it that way, well before the $10,000 
ceiling will be reached. I don’t feel that will be much of 


a problem in application. 


Moving on to the areas of Bill 49 that we see some 


problems in, section 24 echoes a current provision of the 
act, that employer who has received an order to pay must 
pay the full amount ordered to be paid under the order 
plus the administration cost, which is usually 10% or 
something in that range. I know of no other appellate 
system in the system of law in this province that requires 
the party who is appealing to pay up front and then get 
his appeal. It is fundamentally unfair and punitive, and I 
shave seen it work in that fashion against small employers. 
If you’re appealing, you feel that the order is wrong. You 
ishouldn’t have to comply with it first and argue about it 
later. It doesn’t work that way in the general system of 
‘law. That should be changed. 

1720 


Moving on to limitation periods and recovery of 
money periods in section 32: My read of the situation is 


that the two-year limitation period which exists in the act 
ight now, under Bill 49 as currently drafted, has been 


changed into something different. It’s now a time frame 
that speaks to how the matter is going to be processed by 


‘the ministry. It’s moved away from what it was original- 
‘ly, which is the time frame for an employee to file a 


complaint. There is value in that. Generally, in the system 
of law, limitation periods have value. They require things 
to be dealt with and brought forward within a reasonable 


‘time frame. My read of the situation is that the Bill 49 
provisions have moved away from that. If the limitation 
period is going to be six months or one year, I don’t 
‘make any comment about that. It should be made clear 
that this is the time frame applicable to an employee who 


has a complaint to file. 
With respect to the recovery-of-money period — I 


|won’t take you through all the language — the effect of 


that as I read it is that the six months currently under 
consideration run from the filing of a formal complaint 
on the official piece of paper. I can tell you from my 
own practice that the worker will send a brief letter to the 


| ministry, the ministry, because of the backlogs, doesn’t 


get to it very quickly — a number of months, usually — 
then there may be an investigation, more months, and 


only then is a formal complaint initiated. I’m suggesting 
that whatever period is selected, be it six months or one 
year, the language of the act should say that the recovery 
is limited to the period of time, let’s say six months, from 
‘the filing of a written complaint — not the official 
complaint, but the filing of the written complaint. That is 


what the intent should be. 
Finally, there is in section 5 a proposed section that 


says, as I read it, that all moneys for termination, sever- 


ance pay and everything else arising out of termination 
must be paid within seven days. I can tell you that for a 


small employer, in the case of a long-service employee 


being terminated, that is a very onerous, overly onerous 


' task. As you know, the current operation of termination 


and severance pay can amount to a global entitlement of 


34 weeks. Let’s say you had someone who’s earning 


$30,000. That 34-week payment required under the act 
comes out to just under $20,000. I appreciate that this is 
a bit of an extreme example, but it’s there to make the 
point that a hit of $20,000 that may have been unex- 
pected to the employer in a small business is excessive. 

What I would suggest is that for small employers, and 
as we all know, employers with less than $2.5-million 
payrolls are referred to in other parts of the act as being 
“small” employers, maybe that is the criterion that should 
be used. The employer should be able to pay out what is 
owed under the act over the course of the statutory notice 
period. That’s the one- through eight-week sliding scale 
set out in section 57. That, for small and medium-sized 
employers, would be more fair and more appropriate. 

Areas in the act that are not addressed at all: Section 
32 is equal pay for equal work. We have no objection to 
the principle at all, we’re simply saying that’s redundant. 
We have a Pay Equity Act in this province which is very 
full and complete. It has enforcement mechanisms and is 
quite effective in relation to the idea of getting female 
wages up to male wages. That can be pulled. Section 32 
should just be deleted completely. 

Section 58.19 is a lengthy section that deals with a 
director’s liability. I can tell you from personal experi- 
ence that the director’s liability provision is scaring off 
people who would otherwise be prepared to sit on, for 
example, boards of directors of community-based social 
service agencies. They are very concerned about their 
personal liabilities, which as you may know can be as 
extensive as six months’ wages, 12 months of vacation 
pay and certain other provisions. 

We suggest that the director’s liability either be deleted 
completely or that it be scoped back significantly, 
because there is evidence that good people who would 
otherwise serve are being kept out. 

In a lot of organizations, small, medium and large, it’s 
unrealistic to expect directors to have all the information 
at hand so that they can prevent a default on wages or 
vacation pay. That isn’t realistic. Directors don’t have 
access to that day-to-day administration type of informa- 
tion. It’s another reason to think hard about the directors’ 
liability. 

Section 64.2 talks about the meeting with the officer. 
All we’re looking for there is an obligation on the part of 
the officer who’s dealing with the complaint to give a 
copy of the complaint to the employer. That doesn’t 
happen now. All that comes out is form letter that says, 
“Your former employee has filed a complaint for,” then 
there’s a blank and it might say “holiday pay” or “over- 
time.” Usually you don’t get any more particulars. If 
you’re the employer, you don’t get any more particulars. 
It’s very difficult to deal with. If you had a copy of the 
complaint, you would be much better off in dealing with 
the matter and possibly resolving it at an early stage. 
Thank you. 

Mr Tascona: Has it been your experience in collective 
agreements you deal with that there are provisions 
dealing with human rights and health and safety? 

Mr Whyte: Yes. In both areas. Most collective 
agreements cover them, and what has happened since 
Bill — 
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Mr Tascona: Let me just ask you, since you respond 
to that: Why do you think unions want them in the 
collective agreement? 

Mr Whyte: I think they may want the protection or 
access to the grievance and arbitration processes, and that 
is what has happened. Especially in the human rights 
area, issues which in the late 1980s would have gone to 
the Human Rights Commission have now come out 
through the grievance arbitration process which, at least 
in relation to the human rights process, is a lot speedier 
and more effective. I think that change is beneficial both 
ways. 

Mr Lalonde: I need some clarification. Section 22, 
limitation period for the recovery of money: You men- 
tioned that the claim should be from the filing of the 
written complaint. 

Mr Whyte: Yes. 

Mr Lalonde: This would mean that if an employee has 
filed a complaint, let’s say two months after he has quit 
his job, there would be only four months for him to claim 
his overtime or additional statutory holidays? 

Mr Whyte: No. In your example, if he filed the claim 
two months after being terminated or whatever it was, 
then I’m saying it should go back six months. As I read 
- the act now, the six months operate from the filing of the 
formal claim which often, in my experience, comes after 
a lengthy investigation. The two years as it is now 
becomes much greater than two years in practice. I’ve 
seen examples of that where you end up dealing with 
cases that are three and four years old. I’m saying the six 
months, or whatever period of time is ultimately selected, 
should run from the filing of the first letter by the 
employee. 

Mr Lalonde: Even if the filing was done a couple of 
weeks after he terminated his job? 

Mr Whyte: Yes. 


Mr Christopherson: It’s really too bad there’s such 


limited time, because you get into a fair bit of detail, and — 


I wouldn’t mind engaging you in some of that. I want to 
suggest something to you and ask your comment. One of 
the things you don’t deal with is the new minimum 
threshold that workers would have to cross in terms of 
the money they’re owed before the Ministry of Labour 
would kick in. The government is going to give itself the 
power to impose such a threshold. It won’t tell us what 
that is. 

For the sake of the argument — as you like to use 
extremes to make your point I’ll do the same — if it’s 


$500 and a worker is owed $80 — minimum-pay job, — 


can’t afford to take time off, can’t afford to hire a 
lawyer — that worker effectively is probably going to 
lose the $80. First of all, would you agree they’re going 
to lose that $80? Second, if you agree with that, would 


you agree there are therefore elements of this bill that 


take away workers’ rights? 
Mr Whyte: I agree the effect will be that the $80 will 


go unpaid, as I understand the bill. I don’t agree that this 
is necessarily taking away rights. I don’t see anything in — 
the act to say that the present interpretation of the 


Ministry of Labour, which is clearly pro-employee, is 
going to be altered. That is my experience in that the 


decision-making at the branch is pro-employee. I don’t © 


see anything to alter that. You don’t find that in legisla- 


tion; you find it in the day-to-day approach of the — 


officers. 
The Vice-Chair: Thank you very much, Mr Whyte, 
for coming forward today. Given that this ends presenta- 


tions to the committee here in this city, I would like to | 
adjourn with notice that we will commence tomorrow © 


morning at 9 o’clock in committee room 1 in Toronto. 
The committee adjourned at 1730. 
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The committee met at 0903 in committee room 1. 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’ AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
Employment Standards Act / Projet de loi 49, Loi visant 
a améliorer la Loi sur les normes d’emploi. 

The Vice-Chair (Mrs Barbara Fisher): Good morn- 
ing. I would ask those present to take their seats if 
possible, please. We’d like to start. Welcome to the 
hearing process on Bill 49, An Act to improve the 
Employment Standards Act. 


CANADIAN FEDERATION OF 
INDEPENDENT BUSINESS 


The Vice-Chair: Just so that we go through the 
procedure, there will be a 15-minute time allotment 
delegated to each of the participants or intervenors who 
come before the committee. That time will be used as 
you see fit, in a combination of presentation and question 
and answer or straight presentation, whatever you wish. 
Any time that is left at the end of the presentation time, 
up to the 15-minutes, will be allocated and distributed 
evenly between the three parties for a question and 
answer session. So welcome. I’d ask that you introduce 
yourself so that Hansard and the committee members and 
the public can know who you are. 

Ms Judith Andrew: Good morning. I’m Judith 
Andrew. I’m the director of provincial policy with the 
Canadian Federation of Independent Business. I am to be 
joined by a colleague momentarily, and when that 
happens we’ll introduce her. We appreciate the opportun- 
ity to present today on behalf of CFIB’s 40,000 small and 
medium-sized business members in the province. 

Our members are quite representative of the business 
population by size, age, sector, and rural and urban split, 
sO Our survey results are indeed a reliable gauge of the 
views of the small and medium-sized business sector. I 
mention this because we do indeed have some fresh 
survey results to bring to the government’s and the 
committee’s attention. They’re appended at the back of 
our brief. They do pertain to the upcoming comprehen- 
sive review of the Employment Standards Act and have 
some bearing on Bill 49, so we enclose them today. 

CFIB is pleased to make the presentation on Bill 49 
today. We feel that this first stage of reform is very 
important and we support the government’s plan to 
undertake a comprehensive review in the two-stage 


overhaul. We are concerned that the ESA is a compli- 
cated piece of legislation which badly needs simplifica- 
tion and modernization. 

I would like to quote from a 1987 report on just one 
piece of the legislation, and that was the Donner task 
force. I actually had the opportunity to serve on that task 
force so I remember this very clearly. The Donner task 
force observed that the structure of the legislation is so 
complicated that its totality is likely to be understood by 
only a few persons. 

At the outset, we would note that the Employment 
Standards Act impacts smaller firms and their employees 
probably more than any other segment of Ontario society. 
Therefore, the small business perspective is of prime 
importance to policymakers. Large business representa- 
tives and their big labour counterparts are often quite 
vocal about the legislation, but the fact remains that the 
legislation has little, if any, relevance to the majority of 
these firms and their workers. A major exception to this 
rule would be the hours of work and overtime provisions. 
Accordingly, our submission will first deal with the 
amendments and then turn to the reasons why our 
members believe a more comprehensive review is 
necessary. 

I’ve just been joined by our president, Catherine Swift. 

Ms Catherine Swift: The late Catherine Swift. Excuse 
me. 

Ms Andrew: On Bill 49, under the choice of pro- 
cedure, CFIB is particularly supportive of the provisions 
contained in section 19 of the bill which are aimed at 
eliminating duplicate claims. We think it’s reasonable to 
require employees to consider their options at the outset 
and decide whether they wish to file an employment 
standards claim or take the issue to court. 

Smaller firms of course find that defending claims is 
more onerous because they have fewer resources to 
handle such matters. While large-firm executives can call 
up their legal department or call upon a major labour law 
firm for top-notch representation, small business owners 
don’t have that luxury. They have to endure all the costs, 
delays and frustrations associated with these processes. 
We believe that tying up entrepreneurs’ time in 
duplicative processes has the effect of diverting these 
business owners’ time, attention, effort and money away 
from growing their firms and doing what they do so well, 
which is creating jobs. 

On the limitation period, CFIB supports the proposal 
in Bill 49 to require the claimant to lodge his or her 
complaint within six months of the alleged violation. We 
believe it’s reasonable and appropriate to make the 
employee responsible for lodging the claim on a timely 
basis so that the investigation can happen while the 
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evidence is still fresh. We also favour extending the time 
limit for appeals from 15 to 45 calendar days. 

We support the government shifting the 4% of cases 
above $10,000 to the courts, since these tend to involve 
higher-paid individuals and represent a disproportionate 
drain on government resources. 

Under the area of pregnancy and parental leave, I think 
it’s important that legislatures recognize that Ontario’s 
comparatively generous provisions in this area have long 
since reached the limits of what smaller businesses can 
reasonably support, notwithstanding the fact that owner- 
managers are generally strong supporters of both family 
and community. Many small businesses will regard Bill 
49’s clarification in pregnancy and parental leave as an 
enhancement to an already generous arrangement. 

This has to be understood against the backdrop of 
smaller firms having greater difficulty holding open 
positions for lengthy periods owing to the fact that such 
absences represent a significant proportion of their staff 
complement. When you think about it, one person on 
leave from a five-person staff represents a 20% void in 
that firm, and that’s not easily filled. When you realize 
that 75% of all firms with paid employees have fewer 
than five staff members, the pregnancy and parental leave 
provisions do impact our sector dramatically. We’re also 
concerned that the clarification in this area may have 
broader application than intended, and we would request 
that the government look into that aspect. 

On collections, we believe the decision to contract out 
collection activities relative to moneys owed under the 
Employment Standards Act is an excellent example of the 
government concentrating on its core business while 
achieving better results more cost-effectively on an 
ancillary activity. 

0910 

Use of grievance procedures: We support the proposal 
to require employment standards complaints to be dealt 
with through an available grievance procedure in firms 
having a collective agreement. We also join with others 
who have expressed concerns before this committee that 
the section 20 powers of arbitrators and process for 
appealing arbitrators’ decisions need to be clarified in 
Bill 49. 

Under the issue of greater right or benefit as a pack- 
age, we are aware that this has been drawn from the bill 
and that it will form part of the government’s discussion 
paper leading to the second phase of the reform process, 
and we do encourage this process. But it was with some 
bemusement that we learned of labour disenchantment 
with this provision, as we would have thought that nego- 
tiating better packages and representing their members 
was unions’ raison d’étre. 

From the small business perspective, owner-managers 
making arrangements with employees respecting working 
conditions has always been the way both parties obtain 
the necessary flexibility to function together. We take 
issue with any suggestion that employees who are not 
represented by a union watchdog are by definition “vul- 
nerable workers.” It’s simply not true that an employer 
can dictate unattractive terms and conditions of employ- 
ment because they always hold all the power. It may be 
true in some time-limited circumstances, but in the highly 


competitive market with the volume of job changes th 
we have, it’s virtually impossible for an employer to tre 
people badly and not suffer the consequences. 

We believe the standards are too rigid in various are: 
and we feel it’s important that consenting people c 
make arrangements that suit themselves on workin 
conditions. A good example of this was brought forth | 
the Donner task force report. There were no lieu tin 
provisions recognized by the act or the branch at th 
point despite the fact that there was widespread practi 
of lieu time going on, lieu time being where employs 
bank overtime for use at some later occasion. 

We support the concept of permitting greater right 
benefit as a package and we believe it should app 
across the board and not just in unionized settings. 

My colleague will now touch on the survey results th 
are appended. 

Ms Swift: I just want to briefly touch on a survey th. 
we did a couple of months ago in anticipation of the 
being a review of the Employment Standards Act. . 
presents some pretty interesting data, more so for t 
second phase, because these questions are sort of mo: 
general in terms of how small businesses deal with tl 
Employment Standards Act. Some of the key findings v 
hope you’ll look at with a little more time later. We d 
get just under 5,000 responses, so it’s a fairly dece 
sample of firms, small businesses of varying sizes. 

One of the key findings was, for example, that ju 
under 60% of the members surveyed did have probler, 
with the legislation. Needless to say, that’s the majorit 
and it suggests that there are some changes that. ci 
helpfully be made here. 

We found that about one third were concerned with t) 
minimum standards themselves. About the same amou 
were concerned with the whole record-keeping issu, 
which is always very important for small business 
lacking the resources, as Judith mentioned. Just und 
another third said the attitude of government officié 
dealing with the act, as well as their competence, w 
also something they had serious problems with. Ai 
about 12% had concerns with the appeal system. 

Some of the interesting tabulations, I guess, when Vv. 
look at this from the standpoint that we would like tl. 
legislation to be a promoter of job creation, not 
discourager of job creation, and permanent full-time ji. 
creation, if possible: Although the numbers weren’t hug 
we saw that, for example, just under 4% of the ve 
smallest firms had workers on fixed-term contracts. 
know there are a lot of reasons for that, some of whi 
have been pretty logical business reasons, like befo’ 
you’re sure that a sales boost is going to be enduring a! 
not just last for a short period of time and what not, yi 
tend to hire people either part-time or on contract befo 
you commit yourself. But there was no question that t 
stringent labour standards situation, which does make 
extremely difficult once an employee is hired full-time’ 
then downsize if economic conditions require it, was al. 
a major motivator as to why smaller firms in particul: 
which naturally tend to be the younger, newer firms, we 
opting for the contract route. 

We would leave these results with you for your furth 
interest, we hope, and look forward to doing some mc 
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analysis of them in anticipation of the second stage of 
review of the act. 

_ Thank you. If there’s time left for any questions, we’d 
‘be happy to try to answer them. 

| The Vice-Chair: Thank you. We do have a bit of time 
left. We have a minute and a half per caucus, starting 
‘with the official opposition. 

| Mr Pat Hoy (Essex-Kent): Good morning and thank 
lyou for your presentation. On page 3 you’re talking about 
‘maximum claim amounts over $10,000 tending to involve 
higher-paid individuals. I assume you mean they are paid 
more per hour or per month or whatever, but we’ ve heard 
‘presentations from people who are on the very low side 
‘of the income scale who also have claims in excess of 
$10,000. Maybe they’ve been victimized and were in a 
‘more vulnerable position for a greater length of time and 
it does exceed $10,000. Do you have any comment on 
higher-paid individuals? Do you have any knowledge that 
‘many of the claims are from those who are paid, we’ll 
Say, at the higher income scale? 

Ms Andrew: Just in discussions with the employment 
standards branch staff, the types of claims that would fall 
into that category tend to be things like executives who 
are pursuing $100,000 claims and perhaps using employ- 
ment standards branch as an alternative to discovery 
before they move on to a court battle. Also, there are 
concerns like commission sales, people who have large 
commissions, and there’s some dispute over when it was 
to be paid and that sort of thing. So the branch is getting 
into that kind of thing rather than focusing on the types 
of claims that one would normally think the employment 
Standards branch would deal with. 

But I would comment on your suggestion that the 

vulnerable individuals who could accumulate that amount 
over a longer period of time — I do believe this provi- 
sion would also work in conjunction with the limitation 
period and we think it’s important that people raise their 
issues with the branch fairly promptly and not let a 
Situation go on for several years and then make a large 
claim. That isn’t serving the individual very well, it isn’t 
serving the firm very well and it’s better that these things 
are dealt with more immediately before the claim gets 
into that kind of high dollar figure. 
_ Mr David Christopherson (Hamilton Centre): Thank 
you for your presentation. I wish we had more time. 
There’s a great deal in your presentation that I’d like to 
talk to you about. However, I want to say at the outset 
that unfortunately there are many chambers and others 
who have felt that those of us who have concerns about 
this bill view all employers as bad employers, and that’s 
not the case at all. This law is about the minimum 
standards and it’s to deal with those bad bosses who do 
exist, and they are out there. As much as we all would 
like to think they aren’t, they are. 

When you comment on things like standing in the way 
of consenting adults making arrangements that suit 
themselves on working conditions and whether or not 
employers hold all the power in non-union situations, we 
only need look at the situation of the Screaming Tale 
where some were coerced, some were convinced that it 
was in their best interests to take on a job that didn’t pay 


anything. All their remuneration was in tips. Of course 
there was a province-wide outrage at that. 

A question for you on the issue of limitation periods. 
There’s been a lot of focus on the six months reducing 
from two years and the concern that people have is that 
90% of all claims are made after people leave the 
employment of the bad boss and they need the two years 
to go back because they’ve been fearful of making a 
claim while they worked there, because of worry about 
recrimination. 

This is going to have the effect, and we’ve seen it time 
and time again, of costing employees money they’ve 
already worked for, and I’d like to know how you would 
comment on that, recognizing that these people are going 
to lose money that right now under the law they would 
be allowed to recoup. 

Ms Swift: There are just two sides to the issue nat- 
urally, although there will always be a handful of individ- 
uals in any group who will try to circumvent the system, 
and of course we’re in the position of hearing from our 
members about the employees who abuse the standards in 
the Employment Standards Act and elsewhere to take 
unfair advantage of employers. Goodness knows, we have 
many, many large files and long lists of these kinds of 
situations happening, and of course the vast majority of 
our members have eight to 10 employees and usually are 
put through legal costs and what not that are pretty heavy 
duty for them. So I think there are certainly two sides to 
this issue as there are to just about every issue. 

0920 

I guess we see this two-year period, for example, 
leaving an inordinate amount of time. As Judith men- 
tioned earlier also, it gets to the point that you don’t 
necessarily even recall what happened if it stretches to a 
two-year point. We think to enforce, to educate, to 
promote the speedy resolution, six months should be 
enough. We’ve got enough hangups with our entire 
judicial system, let alone what happens under acts like 
these, and we see cases where employees come back in 
a sort of harassment way to employers because they’re 
disgruntled ex-employees and there really is no case to be 
made. 

Again, I think it’s wise to just keep in mind that there 
are two sides to the situation and it’s our members, given 
that they’re small and typically lack a lot of money to 
throw at these things, who often are victimized. 

Mr Christopherson: I hope you’ll get a chance to see 
the Hansards and review some of the presentations we’ ve 
had because some of them are quite frightening. 

Ms Swift: We’ve seen them. 

The Vice-Chair: Excuse me, Mr Christopherson. 
We’ ve expired the time on the questions. As a matter of 
fact, we’re well over time right now. We have one left to 
hear from, Mr Baird. 

Mr John R. Baird (Nepean): Thank you very much 
for your presentation. I particularly appreciate the survey 
results of your provincial survey appended to the back. 
It’s always good to see that some thought is going into it 
in terms of representing your members across the prov- 
ince. 

The growth, and I guess continuing growth, of small 
and medium-sized business in the provincial economy 
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certainly points to the need for an overall review of this 
ESA, given that it was written in 1974 and the growing 
importance of small businesses certainly has got to be 
reflected in the act. 

One issue we’ve been talking a lot about is right now 
we’re only collecting 25 cents on the dollar. Once an 
order is issued after the investigation and appeal period, 
we’re only collecting 25 cents on the dollar. From your 
experience with your members, do you think that the act 
would likely be strengthened and taken more seriously if 
that abysmal rate were dramatically increased through 
bringing in collection agents? Would people be more 
likely to respect the act if it was actually enforced? 

Ms Andrew: We think our members do respect the 
act. Right now, we’re analysing the massive pile of 
comments that we have received in connection with this 
survey. They do respect the act in terms of compliance 
with it, but they have concerns about how it impacts them 
on the collection front. Obviously if there’s an improve- 
ment in collection, that’s got to benefit the employee 
involved, and as well the employer who owes the money 
is going to realize he has to pay up. 

Mr Baird: Particularly with respect to competition, if 
company A is accepting the role and company B doesn’t. 
So thank you. 

Ms Andrew: Yes. 

The Vice-Chair: Thank you very much for coming 
forward this morning. 


CANADIAN UNION OF PUBLIC EMPLOYEES, 
ONTARIO DIVISION 


The Vice-Chair: I would ask representatives from 
CUPE, Ontario division, to come forward, please. Good 
morning, gentlemen. For the sake of Hansard and those 
present I would ask you to introduce yourselves, please. 

Mr Nick Milanovic: My name’s Nick Milanovic. I’m 
a lawyer for the Canadian Union of Public Employees. 

Mr Brian O’Keefe: I’m Brian O’Keefe. I’m the 
secretary-treasurer of CUPE Ontario. 

The Vice-Chair: Welcome. 

Mr O’Keefe: The Ontario division of the Canadian 
Union of Public Employees welcomes this opportunity to 
make submissions to the standing committee on resources 
development. 

CUPE is Canada’s largest trade union representing 
more than 450,000 members. Our members do a variety 
of jobs from coast to coast. We are organized into more 
than 2,650 local unions and are situated in nearly every 
major city and town. CUPE locals range in size from half 
a dozen to more than 18,000 members. 

The Ontario division of CUPE represents more than 
180,000 members. Ontario division members are 
employed by boards of education, municipalities, hospi- 
tals, universities, nursing homes, homes for the aged, 
electrical utilities, voluntary social agencies, the Ontario 
Housing Corp and the Workers’ Compensation Board. 

Employment standards legislation is the most funda- 
mental piece of labour legislation for working people in 
Ontario. It has set minimum standards that protect work- 
ers from exploitation by the province’s worst employers. 
We believe that any amendments must improve the 
legislation. 


The Minister of Labour says that the proposed changes | 
in Bill 49, the Employment Standards Improvement Act. 
are housekeeping amendments to facilitate administration 
and enforcement by reducing ambiguity, simplifying 
definitions and streamlining procedures. 

Although the current Employment Standards Act is 
already a relatively weak piece of legislation, we main- 
tain that the proposed amendments will diminish it: 
minimum standards even more. Since the proposec 
amendments will let employers bargain for substandarc 
working conditions, the Ontario division of CUPE is 
opposed to the key amendments. We see that the amend: 
ments will hamper the administration and enforcement 0} 
the act, increase uncertainty for those involved in a claim 
and complicate and limit its procedures. The amendment: 
in fact will make employment standards legislation s¢ 
ineffective for workers that employers will be able tc 
legally circumvent basic employment standard guarantees 

The Ontario Federation of Labour’s bad boss hotlinc 
has been flooded with calls from workers recently wh« 
are not being paid their wages, not being paid overtime 
not being granted their vacation or statutory holidays 
being forced to work too many consecutive days 0: 
beyond the legislated maximum of 48 hours a week 
Other callers are complaining of harassment and firin; 
without cause. | 

We have other concerns about the proposed amend 
ments that we will not address here. The Ontario Feder 
ation of Labour’s legislative brief speaks to these con 
cerns, and the Ontario division of CUPE supports th 
OFL submissions. | 

A great majority of the proposed changes seek to limi 
even more the ability of workers to enforce their right 
under the law. The substance of what may be claimed ha 
been limited under Bill 49 with the imposition of nev 
minimum and maximum amounts that may be claimec 
The government’s proposal to prevent workers fror, 
collecting more than $10,000 from delinquent employer: 
regardless of what they actually owe, is patently unfair: 

Finally, the proposal to shorten the duration of accep! 
able claims reduces the total amount that may | 
recovered from law-breaking employers and all th 
changes will force many non-unionized complainants t, 
abandon the Ministry of Labour’s dispute resolutio 
system and opt into the court system for resolution ¢ 
their disputes. Many workers, however, will find — 
extremely difficult to enforce their rights in court, give 
the expense and time required for private litigation. As 
result, workers will simply not be able to enforce the 
employment standards rights and have to abandon the 
claims. 

At the same time, union members will be barred fro’ 
launching a complaint under the investigatory ar 
enforcement powers of the amendments. The changt 
mean that unions will face new financial and leg. 
obligations that will make it difficult for them to enforce 
all of their members’ employment standards complaint. 
Employers, on the other hand, will face fewer complaint 

Our second major concern is that of privatization. Th’ 
act is an attempt to privatize two critical aspects of tl 
legislation. First, the government wants to transfer tl 
cost and responsibility of administering unionized amen 


10 SEPTEMBRE 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1351 





ment complaints on to the shoulders of trade unions 
covered by a collective agreement. It wants to permit the 
workplace parties to contract out the provisions of the 
act. These changes will result in a loss of jobs and create 
a more difficult labour relations atmosphere. 

Second, the government wants to transfer the collection 
of non-unionized employee claims to the private sector. 
This provision will lead to employers receiving smaller 
‘settlement packages. In turn, this will serve to weaken the 
force of existing employment standards for unorganized 
employees. 
| The Ministry of Labour is clearly attempting to rid 
itself of the cost and responsibility of enforcing the act. 
‘Channelling complaints into the court or grievance 
larbitration system may help the ministry to reduce its 
‘budget, but it won’t improve employment standards for 
workers. The alteration to the collection system also helps 
‘the ministry eliminate the cost of funding the enforcement 
»mechanisms of the act. 

' The government is clearly telling us that it has little 
‘interest in maintaining employment standards. The 
‘amendments also repeatedly differentiate between union- 
ized and non-unionized workers. Workers who happen to 
‘be union members are treated differently from non- 
‘unionized members. The changes to all workers’ rights 
based on union membership signals the end of the basic 
‘universal workplace rights workers in this province have 
‘enjoyed for the last 30 years. Union members won’t have 
ithe same minimum standards extended to non-union 
employees, nor will union members have their rights 
enforced through the same procedures. 

‘These changes have negative implications for the equality 
‘of enforcement of employment standards legislation in 
‘unionized and non-unionized workplaces. 
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| Finally, the elimination of a universal floor of rights 
for unionized workers, along with the numerous amend- 
‘ments limiting non-unionized employees from fully 
enforcing the law, shows the government’s intention to 
‘erode employment standards in this province. Allowing 
employers with a bargaining agent to set workplace 
‘employment standards would only lead to an erosion of 
current standards. Employers will copy the lower 
workplace standards of their non-union counterparts or 
contracted services to private sector non-union work- 
places. This trend to contract out and lower workplace 
‘standards for unionized employees is further aggravated 
‘by the government’s new restrictions on non-unionized 
‘workers. 

These changes will tempt unscrupulous employers to 
Save money by abusing workers’ rights under the act. 
‘Given the increased difficulty of enforcement for non- 
unionized workers, these employers will be enabled to 
disregard the substance of the law, and their unionized 
counterparts will be encouraged to go after workplace 
concessions or, alternatively, contract their work to 
‘unprincipled employers who do not respect the law. At 
‘the end of the day, the government’s changes are detri- 
Mental to organized and unorganized workers throughout 
‘the province. 

In the main, the legislation is no improvement for 
workers. It is a highly partisan, ideologically driven bill 


that is designed to further shift the balance of power into 
the hands of the employers. It is a format that has been 
tried in other jurisdictions and has succeeded only in 
weakening the economies and lowering the standards of 
living. 

In light of the changes that have taken place in our 
economy in recent years — the proliferation of small 
workplaces, the decline in the standard of living for 
working people in this province since the late 1970s, and 
the fact that 20% of jobs now are part-time jobs — we 
find it extremely disturbing that this government would 
try to dismantle the standards that have been built up in 
this province. In fact, it’s the structure of our society 
which has been built up here since the Second World 
War. We see this as the dismantling of the welfare state. 
We’re extremely disturbed by it. We see it as an outright 
attack on working people to try to shift the balance of 
power and wealth from those who have not to those who 
have. We’re going to oppose this with everything we’ve 
got. 

The Ontario division is vigorously opposed to the 
changes and requests the committee to seriously consider 
our submissions during the process of redrafting this 
legislation. Please do not hesitate to contact us if you or 
your staff have any questions you want us to address. 

All of the above is respectfully submitted for your 
consideration. 

The Vice-Chair: Thank you. We have four and half 
minutes remaining to the 15-minute mark. Mr 
Christopherson, would you start, please? 

Mr Christopherson: Thank you very much for your 
presentation. I’d like to comment on the aspect of the 
ESA claims now being the responsibility of unions like 
yours as a result of Bill 49. It’s been suggested by some 
of the government members that they’re surprised. They 
thought that unions would want this responsibility for 
reasons I’l] leave to them to explain. Our position has 
been that all this does is effectively download responsibil- 
ities out of the ministry on to unions, and in conjunction 
with weakening the standards, allows the government to 
lay off employment standards officers, which is the name 
of the game. We know that at least 45 are going to be 
gone as a result of this bill. 

First of all, could you tell me how much it costs you 
on average for an arbitration case to deal with from the 
beginning to the end? Secondly, just overall comments on 
why this is not a responsibility that is good for you and 
in fact you see the government as downloading and 
dumping responsibility off their shoulders to yours. 

Mr O’Keefe: I’m going to let Nick comment on the 
cost aspect of it, but this is definitely a cost cutting 
exercise. It’s designed to do some cost cutting in the 
ministry. It’s going to burden unions that are already 
overloaded. It’s going to be a very, very big cost item for 
unions, so basically what this is doing is shifting the costs 
of looking after these cases from the ministry over to 
unions. 

As I say, this is something we’re not in a position to 
handle. We’re already overloaded, but I’m going to let 
Nick comment on some more details. 

Mr Milanovic: Let’s take the easiest situation, a 
straightforward case, which may last between one or two 
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days and today that is often a rarity. If we were going to 
do an in-house, that is if someone in the legal department 
in CUPE were to do it, and the preparation for a case 
often lasts between three or four days of straight working 
time, CUPE would have to be out of pocket my wages, 
including a national representative responsible for the 
local and often the local president. We would spend that 
time preparing the case. We would have to hire an 
arbitrator whose costs would be split between the union 
and the employer. Arbitrator’s costs run between approxi- 
mately $1,500 a day to $3,000 a day. If we were to 
contract that out to a law firm, traditionally a lawyer 
would charge approximately $2,000 a hearing day. All 
told, we’re talking about between $4,000 and $6,000 for 
a simple case. 

Mr Christopherson: Is this something you’ve asked 
for? 

The Vice-Chair: Excuse me, Mr Christopherson, we’re 
now a minute and a half beyond the allocated time 

Mr John O’Toole (Durham East): Thank you very 
much for your presentation this morning. There’s seldom 
a day that goes by that I don’t read the paper and read 
the names Sid Ryan and Gord Wilson, very popular, very 
powerful, very important people in the economy of 
Ontario and indeed Canada — a very large organization, 
450,000 members, a formidable company you might say, 
if one was to interpret it that way. 

You stated this morning, I guess on behalf of CUPE, 
that you didn’t want to see any changes, technically, in 
the labour laws. Is that basically pretty generic? 

Mr O’Keefe: That’s not correct. The point I’m trying 
to make here: This is the very moment in our history 
where we should be extending employment standards 
because of the changes that are taking place in our 
economy. I mentioned the proliferation of the small 
workplaces, substandard jobs, the huge number of low- 
wage jobs in the service sector, and what’s happening 
here is the dismantling of everything we’ve built up over 
the past 50 years. 

Mr O’ Toole: I think we’ve heard from Professor Judy 
Fudge and others, rather militant positions, but they 
would all acknowledge that the world of work itself is 
changing. In fact, for organization, you might say that 
world work is fragmenting with home work, smaller 
workplaces. Is this a difficulty in your organizational 
efforts? 

Mr O’Keefe: It presents us with some problems, but 
the issue here is that the structures that are in our society, 
our public institutions, are being dismantled — the 
institutions that would protect these people. 

Mr O’Toole: There’s no reduction in the minimum 
standards. 

The Vice-Chair: Excuse me, Mr O’Toole, time has 
expired. 

Mr Jean-Marc Lalonde (Prescott and Russell): 
Thank you for your representation. I have a question. 
Let’s say if one of your employees reports to the union 
rep in one of your shops and he finds out that he hasn’t 
been paid vacation pay, overtime, stat holidays, and 
finally, your union rep tells him, “Well, the amount might 
be over $10,000, but remember we just cannot collect 
over $10,000, and also the fact that we have to go to 


private collections.” What type of reaction would yo 
expect from your employee if you are telling him, “Nc 
you’re not entitled if you’re more than $10,000,” an 
“No, you have to pay a certain amount of the amount ¢ 
money that will be collected if it is over $10,000”? D 
you think the employees will be happy? Do you think th 
employees will say, “Well, you people are there t 
represent me, to collect my money that is owing to me. 

Mr O’ Keefe: When this happened, employees who ar 
in that situation are going to be totally outraged. I thin 
there’s absolutely no justification whatsoever for thi 
$10,000 cap. If an employer owes money, they ow 
money. It’s as simple as that. The fact that passing th 
collection of the money over to a collection agency. 
think is absolutely disgusting, and it’s going to put a 
sorts of pressure on vulnerable employees. 
0940 
Mr Lalonde: Do you think the employee’s going t , 
say, “Well, I’ve been paying union dues for you peop! 
to represent me and in this case, you cannot represent m 
properly’’? 

Mr O’Keefe: No, I think workers are pretty smart. 
think they’ll see it’s the Harris government. 

The Vice-Chair: Thank you very much for we 
presentation this morning. 


COUNCIL OF ONTARIO 
CONSTRUCTION ASSOCIATIONS 


The Vice-Chair: I would ask the representatives of tt 
Council of Ontario Construction Associations to com 
forward please. 

While that is happening, I would like to just reiterat 
I guess for the sake of the public who are here, so th 
everybody has an equal opportunity to present their cat 
and to have the questions asked, I ask for cooperatio: 
not only from the members of the panel but perhaps tho: 
presenters as well. Where we are time restricted, we’) 
now fully one behind. We were about six minutes late» 
starting. We’ve lost nine minutes in two presentation’ 
That may not seem like a lot, but if we keep on that pat: 
some people won’t be able to be heard today and I thir 
that would be unfortunate. So for the sake of tho: 
present and panel members, I ask not to have to have n 
interrupt you. If there’s only time for a short question | 
the end, please use a short question time, and let. 
proceed. 

Mr Christopherson: On a point of order, Mada. 
Chair: Very briefly, I was going to say somethit 
yesterday and I let it go, not that one should play cor 
parison games, but I thought that the previous Chair w 
serving us all well when he allowed, no matter how muc 
time was over, unless it was extreme, at least people 
make a brief comment, even if it was 15 seconds, al 
maybe, certainly for myself, I wouldn’t feel that I have © 
rush in to get everything in there, and presenters the san 
way. It worked well and we didn’t do it all day yeste 
day, but I’m raising it early today for you to think abot 
so that we don’t have a situation where a presenter — 
faced with us making a comment and then they are sh 
down from even saying four words. I thought when Ste 
did that, it worked well. 
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The Vice-Chair: Mr Christopherson, I have yet to cut 
off an intervenor’s response. In fairness to the Chair, I’m 
finding that all parties are abusing the lead-in time to the 
question. If there’s a question to be asked, please ask it. 
[’ve never as yet cut off an intervenor’s response, which 
[ think is why we’re here — to listen. But I do ask for 
sverybody to please help us out in being fair to the others 
who have to follow, whose time will be restricted. I do 
appreciate your comments and I will continue to try and 
oe fair, but I’m asking for everybody’s indulgence in 
seing fair to the presenters and letting them have the 
ypportunity to answer a question. 

_ Having said that, welcome to the table. I would ask for 
the sake of Hansard and those present that you introduce 
yourself. 

_ Dr David Surplis: I’m David Surplis. I’m president of 
he Council of Ontario Construction Associations, which 
's known as COCA more often than the longer term. 
We’re a federation of the major construction associations 
across the province, which you’ll see on page 7 of our 
yrief. Our members represent approximately 8,500 
companies or employers, which in turn represent the vast 
najority of non-residential construction in Ontario. 
You’ve heard from some of our member organizations 
around the province, as you took your hearings on the 
‘oad, but we’re here now to give voice to our other 
nember associations that we’re able to be present at your 
other hearings. 

_ Right off the top, I want to say that the members of 
COCA are very pleased that the minister has started the 
‘wo-step process of changing the Employment Standards 
Act to reflect the realities of the modern workplace. The 
zoals of Bill 49 to us are clearly more efficient and 
ffective use of government resources, while protecting 
yasic standards for employees. 

One of the principal reasons that COCA supports Bill 

19 is the fact that the non-residential construction indus- 
ty has been severely depressed since 1989. From 1989 
‘0 1995, we’ve lost over half of the business in Ontario, 
ind you probably know that full well, looking around 
your ridings. Try some time, this next weekend, to look 
‘or some construction cranes. At one point, I offered to 
xive members $10 each for each construction crane they 
rould find, with the proviso that you couldn’t include 
yublic housing, which was then in force. So you get an 
dea how badly off we are. It’s a huge part of the econ- 
ymy and we’ve been pounding this drum for some time. 
Jur unemployment is still in double digits and some of 
yur union halls are reporting more than 50% of their 
nembers still looking for work. 
_ However, Bill 49 isn’t about unemployment but it is 
ibout efficiency on the part of government, simplicity for 
he better understanding of employees and employers and 
2ffectiveness of enforcement regarding those who run 
ifoul of the law, on either side. Of course, we view 
*fficiency, simplicity and effectiveness as basic, necessary 
Ngredients of any plan to enhance productivity, attract 
Ivestors and improve the economy. To us, Bill 49 is not 
ust housekeeping but it’s also a signal that the govern- 
nent is intent on addressing the realities of the global 
narketplace, international competition and especially the 
shanging nature of work in the workplace. 


In fact, seeing Ron Saunders here earlier, I was 
reminded that many in the construction industry think the 
ministry’s name should be changed as well to include 
some reference to the workplace, to portray a sense of 
balance. For years, people in the construction industry, or 
at least management, the employer side, have perceived 
400 University Avenue as the Ministry of Organized 
Labour, and of course that’s wrong. 

As I mentioned in the beginning, Ontario’s non- 
residential construction industry is very unhealthy. As 
you know, activity in our sector usually indicates the 
health of the economy as a whole, a bellwether effect, but 
unfortunately there’s nothing going on. Yes, there are a 
few projects like Highway 407, the expansion of the 
convention centre, the trade centre and so on, but unfortu- 
nately, I have to remind you that $1 million spent on 
industrial, commercial, institutional or civil construction 
only produces between 12 and 16 person-years of work. 
To put things in perspective, a construction project valued 
at $100 million provides jobs for roughly 1,200 to 1,500 
people, but we have over 50,000 skilled workers unem- 
ployed in Toronto alone, so we require huge amounts of 
investment to get our sector going again. 

The changes proposed in Bill 49 will not directly 
address the economic depression afflicting our industry, 
that’s clear, but they help, mainly by sending a signal. 
Construction is a derived demand and there is nothing 
that will help us so much as a healthy economy. The 
members of COCA are therefore in favour of all kinds of 
necessary changes, such as getting rid of redundant, 
confusing and job-killing regulations, as Mr Sheehan and 
others are looking into, and unloading activities and their 
costs currently undertaken by government which can be 
done as well or better, and I underline “as well or better,” 
by the private sector. Of course, the obverse is true — if 
they’re better done by government, leave them with 
government. That’s all partly envisioned by Bill 49. 

Another step we support is devolving some of the 
government activities and responsibilities on to the 
workplace parties themselves, which is also anticipated in 
Bill 49, but is much more forcefully demonstrated in Bill 
54, the previous minister’s legislation in Consumer and 
Commercial Relations. We believe strongly in the 
concept of delegated administrative organization such as 
obtained in Alberta, and the concept of rowing your own 
boat — responsibility for the industries sectorally. 

Bill 49 holds promise of letting government attend to 
what it does best and leaving the sectors to do what they 
do best. By that, we don’t mean unlimited powers for 
management with no consideration for workers. As you 
probably remember, certainly some of you remember, 
COCA was a strident opponent of Bill 40 in years gone 
by. The reason for that was, we saw it as killing the 
economy and discouraging investors. We thought there 
was nothing better for the financial and other health of 
workers than a healthy economy. That’s the best thing. In 
fact, in a healthy economy, that’s when unions do their 
best organizing and whatever as well. 

So in a similar vein, we are supportive of Bill 49 
because we believe it will give a positive message to 
investors that Ontario is a decent place to locate or 
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expand, with decent employment standards arrived at by 
expanded input from the workplace parties. 

From where we speak in construction, we have a long 
history of sectoral advancement, with progressive action 
fully supported by both employees and employers. Look 
at our world-class apprenticeship programs here in 
Ontario, look at our construction safety association, look 
at some of the innovations we have in collective bargain- 
ing. All of these things work well because the entire 
industry, labour and management, make them work. 

In other words, what I’m saying is that the construction 
industry can be used to demonstrate that one of the 
motivating ideas we perceive behind Employment 
Standards Act revisions, and that is self-reliance, is 
completely well-founded. That is why we will be taking 
a very active part in the second stage of this review after 
this bill is passed. 

Another thing we simply have to mention with regard 
to Bill 49 is the fact that construction is different. I know 
you’ve heard it before but it bears repeating. Employment 
conditions in construction are very, very different from 
those in other industries. Weather alone requires different 
patterns of hiring, different standards of hours of work 
and overtime and so on, and the time-limited aspect of 
almost all construction jobs requires different standards 
for severance and so on. You know that and we’re just 
reminding you of that. We'll talk more about that later. 
0950 

In conclusion, we firmly believe the Ministry of 
Labour and our industry can meet the challenges put to 
us by Bill 49. We anticipate even more significant 
challenges from the complete review that the minister has 
promised after its passage. Thank you for that. Any 
questions, Madam Chair? 

The Vice-Chair: Thank you very much. We have just 
over two minutes per caucus, starting with the govern- 
ment side. 

Mr Ted Chudleigh (Halton North): Thank you very 
much, Mr Surplis, for your presentation today. The act 
includes a redefinition of parental leave and pregnancy 
leave. It defines more directly vacation pay and what 
qualifies for vacation pay and severance pay. It talks 
about clarification of these definitions that have been put 
into the act in piecemeal fashion over the years. The fact 
that these things will change given the passage of this bill 
will require your organization and those organizations 
you represent to communicate with employers as to their 
new responsibilities under the bill. That educational 
process could go a long way, I think, in explaining some 
of i other aspects of the Employment Standards Act as 
well. 

We have found over our Ontario tour that an awful lot 
of employers and employees don’t understand their 
responsibilities under the act. Could you include some of 
those basic responsibilities in that educational process that 
you'll be going through over the next year? 

Dr Surplis: We can guarantee that, any changes. In 
fact, when this bill is changed and the highlights are 
known, we’ll communicate that to the members. We do 
that as a matter of course, and so do our unions and 
employee organizations on the other side. So yes, it’s 
very important to get the message out, because I couldn’t 


agree with you more, we get a lot of calls from people. 
who simply don’t know just even the basics. We wel. 
come this clarification, because it’s going to help cu, 
down just on time alone. 

Mr Lalonde: Thank you very much for your presenta. 
tion. It just happened to be that you’re touching some 
thing that is very close to my heart. | 

Dr Surplis: I know that. 

Mr Lalonde: The construction industry is the heart 0: 
the economy all over, not only in Ontario, but on page 
you refer to international competition. Do you feel tha 
we should have a clause in there that protects Ontaric 
construction industries in Bill 49? 

Dr Surplis: The construction industry, as represente; 
by COCA, has never been in favour of restrictive prac 
tices. We’ve always said we can compete with anybod) 
on a fair, level playing field. 

Mr Lalonde: Which doesn’t exist. 

Dr Surplis: Well, vis-a-vis Quebec right now, you’r 
quite correct. But for instance, we’ ve always opposed th: 
Windsor area saying that only Windsor contractors cai 
bid on something and nobody from Sarnia and so on. 
We’ve always opposed that routinely, saying that 1 
should be open to everybody. But I know what you’r 
getting at and we have led the charge. We asked th 
previous minister, Ms Lankin, and others, to put wu. 
barriers, or at least prepare to put up barriers, for Quebe 
in order simply to get a level playing field. 

Mr Lalonde: I really feel that a clause should b 
added to Bill 49 to protect our Ontario constructio. 
industry because our biggest competitor at the preser. 
time is Quebec, which doesn’t meet the health and safet 
standards. The Ontario government in three years ha 
paid over $50,473,000 in WCB to Quebec. We hav 
unemployment in some of the trades up to 70% i 
Ontario and still nothing’s been done. I’m not blamin. 
this government more than the Peterson or the Bob Ra. 
government or the Davis government, but today the pea’ 
of construction is not there any more. So we nee 
something and I really thought that Bill 49 could add 
clause in there to protect our construction industry. | 

You said that at the present time the competition - 
international. We know it’s within our own country. Ju 
driving on Highways 401 and 416 and also in this are 
what I see when the three largest hospitals were rent 
vated here in Toronto. Who got the contract? Quebe 
construction people. They all came in. They don’t pz 
half of the health and safety that they are supposed tot 
paying or the WCB. I think we have to look very close’ 
in this bill, by the end, to see if there is something th 
could be added to protect the construction industry. 

Mr Christopherson: Thank you very much for yo! 
presentation. First of all, thank you for the compliment 
our previous government’s initiative with Highway AC 
and the expansion of the convention centre. It’s apprec 
ated. 

I was somewhat surprised to see that you would thir 
that Bill 49 is not just housekeeping. Do you really thir 
it’s not just housekeeping? Do you think there’s more ~ 
it? ! 

Dr Surplis: The reason we say it’s not just hous: 
keeping is, it’s a signal that there’s more coming 4! 


10 SEPTEMBRE 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1355 





what kinds of things are coming, more emphasis on self- 
reliance. As I said, the construction industry is quite 
prepared, both the union and management, to take on 
hese challenges. We anticipate them, not just in Bill 49 
jut in what’s to come, and we welcome it. 

| Mr Christopherson: How would you explain, given 
your thought on this, that the minister tried to ram Bill 49 
hrough the House last June, claiming it was just house- 
<eeping? Since you believe it’s not, how do you feel 
about that? 

| Dr Surplis: I have no idea about that, but when I say 
‘not just housekeeping,” I’m talking in terms of philo- 
sophical and public relations meaning to the greater 
sommunity, not the internal — 

_ Mr Christopherson: I don’t disagree with you one bit 
yn that. 

_ The last point is that on your first page you talk about 
hat the government should in this legislation protect 
yasic standards for employees, yet part of what this bill 
will do is take away one of the basic standards right now, 
which is the right to claim for all money. There will now 
xe a minimum put in place, and we’ve heard from 
snough presenters that people can’t afford to take time 
off work, they can’t afford to hire a lawyer to go after a 
ot of this money, which might be 80 or 100 bucks. 
Chat’s a right they’re losing. How do you square that? 

| Dr Surplis: The maximums have been changed. One 
of the things I answer to that, in all fairness, and I did 
want a chance to say it certainly publicly here, and that 
‘$s to pay a compliment to Richard Clarke and the staff of 
he Ministry of Labour who are not asleep. They are very 
uert to outrages in the community and fight them from 
he inside, just as I expect members of the opposition and 
MPPs from all parties to raise these issues in the House 
id elsewhere when there’s egregious examples of 
nalfeasance or whatever. I just don’t think these are 
soing to go unnoticed. Things will be challenged and 
iddressed. 

| The Vice-Chair: Thank you very much. Time has 
*xpired. We do appreciate your coming this morning. 


EMPLOYMENT STANDARDS WORK GROUP 


_ The Vice-Chair: I would ask that representatives from 
he Employment Standards Work Group come forward, 
ylease. Good morning, and welcome to our hearing 
yrocess here this morning. I would ask that you please 
ntroduce yourselves. 

_ Ms Jan Borowy: My name is Jan Borowy. I am a 
tommunity legal worker at Parkdale Community Legal 
services, and with me today is one of the longest-stand- 
ng members of the Employment Standards Work Group, 
Consuelo Rubio, from the Centre for Spanish Speaking 
?eoples. 

_ By way of introduction, the Employment Standards 
Work Group is a network of community groups, agencies 
ind community legal clinics based in Metro Toronto. Our 
sroup is made up of front-line workers who work with, 
sounsel and represent workers on employment standards 
natters, all workers who are not in unions. In any given 
year we work with 25,000 workers. We first formed in 
987 in response to a large garment factory closure. In 


this case, the workers were left with unpaid wages, no 
severance or termination pay. Interestingly, the company 
opened up under a new name shortly after its original 
closure. 

We’ve been very active pressuring each government 
that has been in in the last number of years to improve 
the Employment Standards Act. Our demands have been 
consistent: We want to improve enforcement of the act 
and the loopholes and exemptions by mending the current 
weak legislation with a new and improved Employment 
Standards Act. Our demands today to you are no differ- 
ent: We want better enforcement and we want to see the 
introduction of a stronger law. Today we will present to 
you a simple alternative to Bill 49, a concrete action plan. 
1000 

In May, when Bill 49 was first introduced, it was 
called minor housekeeping. The Minister of Labour 
claimed that Bill 49 changes are minor amendments to 
streamline the act. In August, at the start of these hear- 
ings, and publicly since then, we’ve been hearing that 
Bill 49 will actually in fact help the most vulnerable 
workers. The minister also claims that the central purpose 
of Bill 49 is to improve enforcement. 

We’ve written a particularly detailed brief for you, 
which you have in front of you. It has been endorsed by 
over 36 organizations and individuals. These organiz- 
ations have come together in their analysis and have 
drawn the same conclusion: Bill 49 will not protect 
vulnerable workers and will not improve enforcement. In 
fact, a close examination of the details shows that claims 
that it will are either false advertising or fabrication using 
the best Orwellian doublespeak possible. 

In fact, Bill 49 introduces four profound and signifi- 
cant changes that we detail in our brief, directly and 
severely limiting the enforcement of employment stan- 
dards: the new limitation periods for claims and investi- 
gations, the new ceiling and the new floor on the amount 
workers can claim, the limited avenues in finding access 
to justice, and the privatization of collections. 

Without a doubt, the change with the greatest impact 
will be the new limitation periods: removing the two-year 
limitation period to make a claim and removing the two- 
year investigation period. The minister’s claim that the 
six-month limitation period is cost-effective and efficient 
is simply, from our vantage point, untrue. The two-year 
period is absolutely essential because of the ineffective- 
ness of the ESA to protect workers from any employer’s 
reprisals. Over 90% of workers make a complaint once 
they’ve left their employer. Most workers tolerate viol- 
ations as the price for retaining a job. Workers know they 
face the choice between their rights or a job. Bill 49 
enables an employer to violate the law for over a two- 
year period and be accountable for only six months. 

Moreover, the new ceiling and the new floor to claims 
is setting a new standard for draconian legislation. The 
ceiling of $10,000 will have an impact on vulnerable 
workers in many sectors, even sectors with particularly 
low wages. We know of domestic workers and many 
others who are owed more than $10,000. The minimum 
cap is a licence for an employer to hire workers for a few 
days and then fire them and get away without paying 
them. 
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Some of the committee members clearly may not agree 
with this analysis, so in order to indicate to you the 
profound impact of Bill 49 and the current lack of 
enforcement of the ESA, we’ve collected a number of 
stories. These stories show the current lack of enforce- 
ment of the Employment Standards Act. It’s the stories of 
the workers’ real wages and working conditions here in 
Toronto. Many of the stories come off of our bad-boss 
hotline. It’s a project that was started by the Employment 
Standards Work Group five months ago as a pilot; it’s 
now supported by the Ontario Federation of Labour and 
it has now gone province-wide. You'll find that these 
stories cover most sectors of the economy. They demon- 
strate workers are not paid minimum wage, they’re 
working long hours for no overtime pay, and there are 
many other significant violations of the act. Ongoing 
violations of the act are particularly widespread and we 
have many stories in here that when workers try to 
enforce their rights they are fired. 

So the stories do show the profound impact of Bill 49: 
workers who will lose over $20,000; workers whose 
wages may be cut off the minimum; workers who are not 
aware of their rights and when they miss the six-month 
deadline. 

Our stories were released yesterday at a press confer- 
ence and after the story ran on CITY-TV news last night 
and late yesterday afternoon, what has been interesting is 
that the hotline rang off the hook, and these are report- 
backs from just yesterday. A worker called in to say: 
“I’m calling from a restaurant. You can’t call me back at 
work. I’m getting less than minimum wage. I’m getting 
$3 an hour.” A worker at a car company is owed $550 
for work and has only been paid $65 in cash to date. A 
woman is still owed over $2,000 from her employer and 
the Bill 49 new time limit would erase her claim. That 
was just yesterday afternoon and that was in a 20-minute 
period after the airing of the CITY-TV show. 

The overwhelming comments yesterday from the work- 
ers who called the bad-boss hotline is that “we cannot 
complain because my boss will fire me.” In fact, even our 
own stories, 11 of them in our collection, are stories of 
workers who lost their jobs once they complained. So the 
existing enforcement is ineffective and the act, unlike 
other pieces of legislation, like the Canada Labour Code 
or even the Workers’ Compensation Act here in Ontario, 
does not contain an effective reprisal section. 

I know many of you have said that there is a reprisal 
section. Well, it’s ineffective. Workers are not reinstated, 
because there is no just-cause protection. It’s not the 
practice of the ministry to reinstate workers, because 
there’s no just-cause protection, because an employer can 
turn around and fire them the next day. 

We have recommendations for you to seriously 
consider to prevent the violations of the ESA and to 
make it truly more effective and efficient. Our immediate 
action plan for you today is that we want you to repeal 
Bill 49. This is a bad-boss bill and it will have an impact 
on vulnerable workers. 

Our action plan has four steps. First we want you to 
remove the six-month limitation period and reinstate the 
two-year period for claims and investigations. Second, 
remove the ceiling and remove the floor on the amount 


a worker can claim. Third, we want you to stop employ- 
ers’ reprisals in two ways. We want you to implement. 
Operation Spotcheck. We want 10% of employers audited | 
in the next year. If you can do it in the trucking industry, 
if you can stop a truck, you should be able to stop an 
employer. The employers are speeding along the employ-' 
ment highways today and not being stopped. You can do’ 
this simply. 

Combined with that, we want the option for workers to’ 
make anonymous complaints for a third party. The: 
ministry knows many notorious employers. It’s time the 
ministry did something about it. We want you to give all. 
of those workers who called in just even yesterday 
afternoon an option for launching complaints, doing it 
anonymously and doing it through a third party. 

Finally, don’t privatize collections. Using a private: 
collection agency does not do a thing to ensure workers 
have rights, and in fact the current suggestion that claims. 
may be settled at less than 100% is absolute nonsense. | 

Given that the minister has called Bill 49 changes 
improvements, we feel that the upcoming announced: 
review does not bode well for workers in this province at: 
all. We know there are clear and simple ways to improve 
the legislation. For example, there shouldn’t be any 
exemptions in the act. We should have overtime paid 
very clearly after a 40-hour workweek. We should have’ 
an option to sick leave. Right now if your child is sick,, 
often you lose your job. You simply don’t get paid if you. 
leave the workplace to go home and take care of a sick 
child. | 

We want real equal pay for part-timers. We need @ 
statutory minimum of three weeks of paid vacation. We 
want workers to have the option of paid breaks. We want. 
as I’ve said, the right to sick leave. We want mort 
protection for home-based workers, especially teleworkers 
who are not covered in the act currently. Most important 
ly, we want you to introduce just-cause protection. 

Bill 49 is a gift to employers. We expect you to give 
our recommendations serious consideration and ws, 
encourage you, as the employer groups come before you. 
throughout the rest of the day, to ask these employe’! 
association reps to account for the stories that are in here. 
When the restaurant association comes forward, ask then. 
how they account for the stories in here. I can expect tha, 
they won’t have much to say. 

There’s no way that they can turn around and say Bil 
AQ will not have an impact. Indeed, as these stories show 
they truly will. 

The Vice-Chair: We have just under five minute 
remaining for questions and answers, starting with M. 
Hoy. I guess a minute and a half each. 

Mr Hoy: Thank you very much for your presentatio. 
this morning. I had asked another group if we were goin; 
to get some indication on the bad-boss hotline and wha 
might be called in to it, and I appreciate having thi 
overview of what’s happening. I would assume that thi. 
is not nearly the number of calls that you’ve had. 

Ms Borowy: No, it’s not, and in fact to ensure authen 
ticity, this collection is both from the bad-boss hotlin | 
and some front-line workers. We put a call out to 4 
front-line workers in our group to say, “Please send U 
your stories,” and this is that collection. 
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_ But it’s only the tip of the iceberg. Our phone line in 
the last five months has literally been ringing off the 
hook. Any time there is any publicity or advertising 
associated with a particular story, then it rings off the 
hook, literally with a call a minute. 
1010 

Mr Hoy: Not having had a long time to look at this 
Bad Boss Stories but scanning through it, it appears to 
me, although it’s not 100% accurate, that many of these 
people are perhaps working in the non-unionized service 
‘sector area. Many of these job descriptions that go with 
their complaints do seem to me to probably be from the 
inon-unionized service sector. We’ve heard a lot over the 
last two weeks, and now into this week, from that group. 
‘Would you agree that these people, who by and large 
make minimum wage and are unorganized, seem to be 
‘the brunt of employee violations in regard to this issue? 
_ Ms Consuelo Rubio: If I may answer that, actually, 
‘the reason perhaps why there is no complaint from 
‘unionized workers is because that is the group that we 
‘work with. It’s not that we’ve left them out. It’s just that 
‘those are our communities, the people that we work with 
‘and that we represented for a number of years. 
| The Employment Standards Act has traditionally been 
‘the only protection that those groups have had. They’re 
mot unionized; you’re right in that. Domestics, as you 
‘know, didn’t even have the right to be unionized until 
‘1990. The retail sector, again, is not a sector that has 
ibeen traditionally unionized. So that’s probably why. 

These are the calls that we have received. These are 
not the calls that the OFL received when the line went 
‘province-wide. They received, according to Mr Schenk, 
‘their researcher, thousands of calls in the province-wide 
‘1-800 line. 
_ Ms Borowy: Absolutely. I think that this — 

The Vice-Chair: Excuse me, I will have to move on 
to the next question. We’ve exceeded that as well. 
' Ms Borowy: Can I add one other point in response to 
this? 
_ The Vice-Chair: Maybe if you want to incorporate it 
in an answer to someone else’s question, feel welcome at 
that stage. I’m sorry, we’re now over. 

Ms Borowy: The point I wanted to make that 
Catherine Swift, who actually had almost 25 minutes — 

The Vice-Chair: Mr Christopherson for questioning. 

Ms Borowy: Catherine Swift had almost 25 minutes, 
but the point I wanted to make that she has said that 
small employers are the victims. It strikes us that there’s 
no other comparison that can be made. There’s noth- 
ing — these are the real victims. 

The Vice-Chair: Mr Christopherson, would you like 
to ask a question. Your time is now running, please. 

Mr Christopherson: I want to thank the Employment 
Standards Work Group. I think if anybody could take just 
a moment to look at appendix C and to see who has 
made up this group, they’!l recognize the credibility that’s 
here, and these are not the types of organizations and 
individuals that, if this bill really was going to make 
things better for working people, would put their reputa- 
tion on the line to oppose it. There’s a strong message 
ee I urge the government members to look at appen- 

aC. 


I want to thank you for this because it finally gives us 
a document that we can wave around that talks about 
what’s really going on out there, and I think that’s 
absolutely necessary. 

I want to focus one bit on a new issue that you’ve 
raised that I think is crucial. This government has said 
they’re interested in making sure that the reprisal mech- 
anisms work properly. You’ve pointed out that right now 
there’s no law that prevents a person from being fired. 
You can’t get your job back through any means. 

I’m from the labour movement. I’m not aware of a 
collective agreement that doesn’t have a just-cause clause 
that says you can’t fire somebody if you don’t have a 
good reason, and if you don’t have a good reason they 
get their bloody job back. 

Could you just expand on why you think that would 
make a real difference, and I hope the government listens 
because you’ve asked for help on this, Mr Baird, and 
here’s one that’ll make a big difference. So if you folks 
are really serious, here’s a way to do it. 

Ms Borowy: Okay, the best way to stop and to protect 
workers from employer reprisals is twofold. We want 
administrative changes. We want Operation Spotcheck so 
you’re going in and doing spot audits. You can do it for 
trucks; do it for workers. 

Secondly, workers need the option of an anonymous 
complaint system through a third party, and we need 
legislative change which introduces just cause. Right 
now, unlike what Catherine Swift was saying, employers 
have the upper hand. If they don’t like a worker, if they 
don’t like what that worker is wearing, if they don’t like 
the smile on that particular worker’s face, they can get 
fired. We need a section that puts the onus on employers 
that says there has to be a reason why a particular worker 
is being let go, and that’s just-cause protection. It’s in the 
Canada Labour Code; we should have it here in Ontario. 

Mr Christopherson: On behalf of all vulnerable 
workers, I want to thank you and the group for the work 
you’re doing. I think you’ve made sure that the govern- 
ment has been called to task and they haven’t been able 
to get away from the damage they’re doing to vulnerable 
workers by either legal means or fancy means. We got 
them out on the public hearings and I just want to thank 
you for the leadership role that you play and assure you 
we’re going to continue to fight at this level against 
action like this, which is part of a litany of attacks on 
unionized and non-unionized workers across the entire 
province. Again, thank you. 

Mr Baird: Madam Chair, do I have three minutes or 
one and a half? 

The Vice-Chair: You’ve one and a half and itll be 
expended equally as the others have taken advantage of 
the same position. 

Mr Baird: Thank you for your presentation. I guess 
the bad-boss hotline — I think that’s just a poster or it’s 
a commercial for reform of the ESA. It certainly has got 
to be modernized definitely and I think the stories here 
will be an excellent part of the consultations with respect 
to an overall reform in phase 2 of the act. Clearly we’ve 
got to do a better job in a changing workforce. 

Ms Borowy: Absolutely, so when you say that you 
want to improve the act, why are you taking away the 
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right to a worker to claim all of the money they’re duly 
owed? 

Mr Baird: We're not. 

Ms Borowy: Yes, you are. 

Mr Baird: We’re not. 

Ms Borowy: The $10,000 cap — 

Mr Baird: My second issue I’d like to talk about — 

Ms Borowy: Mr Baird, the $10,000 cap is a complete 
violation of a worker’s right. 

Mr Baird: We’re not removing — 

Ms Borowy: You’re stealing from workers, Mr Baird. 

Ms Rubio: You’re stealing. 

Mr Baird: Thank you. You obviously don’t want 
LOl a 

Ms Borowy: I’m interested in real improvement. 

Mr Baird: You have obviously come forward, you 
know everything. You don’t want to discuss it with 
anyone. 

Ms Borowy: We’ve been working with this for over 
17 years. 

Mr Baird: I look at your figure here, with great 
respect, under the NDP the claims tripled — tripled. 
Were you here complaining at them? No, you weren’t. 

Ms Borowy: Actually, yes, we were. 

Mr Baird: If it was such a good job — 

Ms Borowy: We were. 

Interjections. 

Mr Baird: If the suggestions you raised were so easy 
to do, I wonder why Mr Christopherson’s government 
didn’t do it right away. 

Ms Borowy: We put the same question to them. 
You’re not alone. 

Mr Baird: I wonder why they didn’t do it nght away. 
If they were so anti-worker, why didn’t they do it nght 
away? Some of these things are so easy, it’s just a case 
of — 

Ms Rubio: Mr Baird, if you’re interested to know 
what we did under the NDP government, you should talk 
to Mr Richard Clarke, who was referred to earlier on. We 
were pressuring the government to enforce an act because 
enforcement then, as it is now, was lax. 

Mr Baird: It tripled; it got even worse. 

Ms Borowy: Yes. One pilot project — 

Mr Baird: It tripled in three years. 

Ms Borowy: — on anonymous complaints was 
cancelled. That was a project we had in place that we 
wanted and should continue to be in place. You’ve got an 
option. If you’re serious about improvement — 

Mr Baird: We’re not satisfied with 25 cents. We can 
do better than that. We’re not satisfied with the status 
quo. I mean if they had frequent flyer points — 

Ms Borowy: Then why are you putting a cap on it and 
announcing a minimum — 

Mr Baird: If they had frequent flyer points — 

Ms Borowy: Why are you announcing a minimum? 

Mr Baird: — for trips to Utopia and fantasyland, this 
guy could travel around the world 10 times. 

The Vice-Chair: Excuse me. I think it would only be 
proper protocol if one person spoke at a time, and since 
time has expired, I do appreciate you making your 
presentation this morning. Thank you very much. 

Mr Christopherson: Stop lying to the people, John — 


The Vice-Chair: Mr Christopherson, I think that 
perhaps we have a protocol on how these hearings 
happen and we’re not exercising it well. Please, if we 
could all cooperate in this procedure, I think we’d be 
doing a lot better. 


NORTH YORK 
WOMEN TEACHERS’ ASSOCIATION 


The Vice-Chair: I would ask, please, that the repre- 
sentative from the North York Women Teachers’ Associ- 
ation come forward. Good morning. I welcome you to 
our process. 

Just in case you’re a late arrival, I would like to 
remind those present that we are limited to a 15-minute 
presentation, including the presentation and question-and- 
answer period. As we progress through this morning, we 
can see that we’re not necessarily getting the cooperation 
of everybody, so I will start cutting people off now. Our 
last four delegations, for the record’s sake, the first 
one lasted 18 minutes and 45 seconds, the second 17:05, 
the third was 15:15; after having had a discussion the last 
one just went to 18:40. 

The timekeeping is checked. We’re trying to be fair. 
This is not your fault and I hope that maybe we can bring 
her back on track here. I will be cutting people off right 
in the middle of answers, right in the middle of questions 
from now on. I’ve asked for support in doing it the right 
way, but if that’s not going to work, in fairness to all 
those who have to make a presentation, I will be doing 
that. So, please, I welcome you to our hearing process 
this morning and I would ask that you introduce your- 
selves to all present. 

Ms Heather Garrett: Good morning. My name is 
Heather Garrett and with your permission, I would like to 
actually race through what I’ve given you because I’m 
actually a little bit delayed for another meeting at this 
point. 

I have concerns about section 3 and the ongoing use of 
“sreater right” as terminology. I would like to know what 
a definition of “greater right” is. I would also like to 
know, given the current amendments in Bill 49, what 
“assessed together” would mean in terms of being 
balanced off by greater rights and how that will affect 
people’s collective agreements. 

The repeal of section 5 is somewhat frightening to my 
group because of the effect it may have upon our collec- 
tive agreements, in which case people could be again 
looking for tradeoffs of assessed together packages for 
greater rights and in the process losing things they have 
already gained through their collective agreements. We 
have an ongoing concern about maternity, pregnancy. 
parental leaves, and the fact that the probationary perioc 
is excluded from the pregnancy leave is disturbing to us 
as people continue to want children to be bom anc 
taxpayers to be born, yet for women to do this, they car 
put themselves at greater risk in their jobs. 
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I had heard a previous speaker discuss this. We als 
have a concern about the collector agencies and the scopt 
that they’re given to be able to negotiate agreements fo 
people around their wages. There’s a 75% factor that they 
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can agree upon. We are concerned that might become the 
norm and in order to expedite getting agreements 
resolved, they will look to have 75% agreements made. 
, There’s also a concern from our end on the electronic 
transference of information. Who ultimately will be 
responsible, should information go amiss? On top of 
that — it’s not within our brief; I didn’t think I would 
have the time — but we also have concerns about 
minimum and maximum wage settlements and floors and 
ceilings on them. 

| I have a question that I would like to ask. I’m afraid I 
didn’t have much —I was informed, I believe, on 
Thursday of this and my week has been booked. I 
apologize for the dot matrix printing and there is a 
spelling error, and I’m very sorry about that as a teacher. 
I would like to ask though: I was looking through the 
Internet for information from you, and given particularly 
that you have within this bill the idea that electronic 
information will become a process within the Employ- 
ment Standards Act, I was looking on the Internet on 
your Web site, I could not find new information on Bill 
49; I could not find anything on Bill 49. May I ask, is 
that information available on the Internet? 

__ Interjections. 

' Ms Garrett: I take it that’s no? 

' The Vice-Chair: I’m just checking with those who 
would be responsible. 

_ Ms Garrett: Okay, thank you. 

| The Vice-Chair: Just two things. The gentleman here 
Operating our equipment has asked me that you sit back 
a little bit from the speaker so we can pick it up for 
Hansard purposes. 

Ms Garrett: Sorry. 

The Vice-Chair: The response to the question? 

Mr Baird: Clearly, we’re wanting to expand that. 

Right now, all of the hearings, for example, the verbatim 
transcript of yours will be on the Internet, I think, 
tomorrow. It’s regularly updated. Obviously we’re just in 
the process, as the Internet grows, of expanding that. 
_ What the provisions in the bill do is allow you to file 
electronically. They don’t force you to file electronically 
because obviously many workers don’t have access to the 
Internet. Only 11% of Ontarians do, so this bill just 
allows access. It’s obviously a cost saving. We could 
publish the bill and a whole host of stuff. So only the 
three weeks of Hansard are on the Internet at this time. 

Ms Garrett: May I ask a follow-up question? Given 
that you’re going to be putting something on the Internet, 
will it be interactive so people can send you information 
regarding this bill as of tomorrow to the committee? 

The Vice-Chair: Do we have a response to that? 
Hansard will be on. I think if you would like to react to 
anything you see on the Internet as a result of Hansard 
reporting on there, it might be best, right now, that in fact 
you do it through hard copy to the clerk of the committee 
to ensure that your concerns are taken into consideration. 

Ms Garrett: Thank you. 

The Vice-Chair: We are left with 10 minutes, which 
we will divide evenly, starting with Mr Christopherson 
around the range of two and a half minutes, please. 

_ Mr Christopherson: Are your time constraints such 
that we can use the time available or do you need to get 
going? 


Ms Garrett: I have to go in about five minutes. 

Mr Christopherson: Fine. Why don’t I just then give 
you the opportunity for the time I have to pose a couple 
of the questions you’ve asked here directly to the parlia- 
mentary assistant and maybe that way you’ll get the most 
out of this that you can. 

Ms Garrett: Okay. 

Mr Christopherson: She’s asked questions in here. 
Maybe you could answer some of them. 

Mr Baird: Which ones would you prefer me to 
answer? 

Ms Garrett: I’m sorry, regarding the questions within 
my presentation, the ones that I’d like to have answered? 
I would like to know who will determine what the greater 
right is when assessed together for collective agreements. 

Mr Baird: The minister, on the first day of the 
hearings, withdrew section 3 of the bill, pending further 
consultation with the phase 2 review. Obviously, though, 
the best determinative of that would have been the union 
itself. For obvious reasons, they wouldn’t enter into 
provisions in their collective agreement which they 
wouldn’t be able to define, so obviously that would be up 
to the union and management to collectively decide how 
to interpret the provisions of their collective agreement as 
they do in the exhaustive measures of their current 
collective agreement. I don’t know of any union in 
Ontario that would sign a provision if they didn’t know 
what it meant. 

Ms Garrett: Can I ask then — I don’t want to make 
this sound hostile, but what that would boil down to 
possibly then is the union having packages presented to 
it that it could determine are not of the greater good 
assessed together and yet, if they do not accept them, 
they will be forced to strike, which is the collective 
bargaining process currently, so — 

Mr Baird: That would be the same for any other 
provision within their collective agreement, whether it 
was the wage level, whether it was benefit levels, 
whether it was other terms and conditions of employment, 
if they didn’t like them, in your words, they would be 
“forced to strike.” This provision wouldn’t be different 
from any other of those negotiating — 

Ms Garrett: Now that there are minimum standards — 

The Vice-Chair: Let’s just clarify our position. Would 
we all agree that for the full duration of the five minutes 
we allow open question and answer, or does each party 
want to have a — 

Interjection. 

The Vice-Chair: I’m sorry. We’ll have to go on to the 
next member here. 

Mr O’Toole: Thank you very much, Heather. As a 
teacher, I gather you’re finished vacation and back to 
school? 

Ms Garrett: I am on release, working for our union. 

Mr O’Toole: Oh, I see. You’re full-time with the 
union? 

Ms Garrett: Yes. 

Mr O’Toole: I was wondering. That is very interest- 
ing. 

The greater rights provision, I think, given the fact that 
you’re representing more or less the women teachers’ 
federation, I guess the question I have to you is — 
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greater rights, section 3 — I think we could learn a lot 
from the teaching unions. A standard workyear is 2,080 
hours. I’m not certain there are that many hours in the 
nine or 10 months of the academic year. Do you under- 
stand what I mean? They already have a lot of exemp- 
tions. The standard workday traditionally is eight hours 
at the place of work, and in the case of salespeople and 
other kinds of profession, the hours of work here are 
quite different than the typical punch-clock hours of 
work. So I think the greater rights provision has been a 
long-standing contest to achieve more and more vacation 
and professional development days and all those things 
and the teaching profession certainly stands as a clear 
model of “I’d love to have one of those jobs” kind of 
thing out there. How do you respond to that kind of — 

Ms Garrett: Do I understand that the member is 
asking that teachers would work an eight-hour day and 
perform none of the other responsibilities, that they 
would be released from every other responsibility that 
they do outside of their eight-hour day? 

Mr O’Toole: No. I’m kind of saying that on tradi- 
tional jobs the comparison — it isn’t comparable to a 
traditional job. Would you agree? 

Ms Garrett: I believe teaching is quite a traditional 
job for many people. 

Mr O’Toole: I think the point has been made though 
really — 

The Vice-Chair: Mr O’Toole, I think your time has 
expired. 

Mr Hoy: Thank you very much for your presentation 
this morning. I agree with you that this definition of what 
and who determines the greater right is going to be very 
difficult for the government. I think they’re going to have 
considerable grief over that particular issue, and I share 
your concern with that. 

You just answered that you are involved with a union 
background. If you became unemployed tomorrow and 
were not working for a unionized workplace, would your 
opinion of this bill change at all? 

Ms Garrett: I would have to take more time to 
consider that. I find that very complex, and I would need 
to go back to the bill and check it out again, and the 
Employment Standards Act as it stands now. 

The Vice-Chair: Thank you, Mr Hoy. 

I’m sorry we’ve kept you behind. Thank you very 
much for being here. 

The 10:15 Ontario Coalition for Social Justice has 
cancelled. 


ONTARIO RESTAURANT ASSOCIATION 


The Vice-Chair: We would now ask the representative 
from the Ontario Restaurant Association to come forward. 
Good morning, sir. For the sake of Hansard, I’d ask you 
to introduce yourself. 

Mr Paul Oliver: Good morning. My name is Paul 
Oliver. I’m the president of the Ontario Restaurant 
Association. It’s a pleasure to be here today to discuss 
Our association and our industry’s views on Bill 49. 

Ontario’s foodservice industry is a huge and diverse 
sector comprised of approximately 23,000 individual 
workplaces spread throughout all regions of Ontario. The 


industry is predominantly small business with indepen- 
dent operators accounting for approximately 78% of these 
establishments. The industry employs over 250,000 
Ontarians possessing a wide diversity of backgrounds, 
including language skills, education and cultural back- 
grounds. 
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With this diversity in composition, location and skills, 
the restaurant and foodservice industry requires a unique 
and special approach to employment standards. The 
characteristics of the foodservice industry certainly are 
not conducive to the one-size-fits-all approach currently 
adopted. The diversity of the hospitality industry requires 
that flexibility be built into the system so as to achieve 
employment standards protection and flexibility for all 
employees. 

The Ontario Restaurant Association and __ the 
foodservice industry welcome the introduction of Bill 49 
as the first step to reforming, updating and modernizing 
Ontario’s Employment Standards Act. We believe Bill 49 
is a positive first step towards the desperately needed 
modernization of the current act. The current act, from 
the perspective of the hospitality industry and the small 
business community, does not adequately reflect the 
workplace changes and employment relationship changes 
which have transpired in Ontario over the last 20 years. 
Over this time we have seen a dramatic change in the 
composition, design and functioning of employment and 
of the employment relationship in Ontario as well as 
around the world, yet throughout this period the Employ- 
ment Standards Act has not undergone any substantive 
updating or reforming to reflect these very real changes 
in our workplaces. Over the last 20 years we have faced 
small, short-term changes which have provided a patch- 
work around the original act. The time is upon us now to 
undertake the rewriting of the act, to redesign the struc- 
ture and the operation of the act to reflect today’s modem 
workplaces and today’s modern employment relation- 
ships. 

Bill 49 is a first step towards that. However, it is 
important to realize from the perspective of Ontario’s 
hospitality industry that Bill 49 is merely the first step of 
a long journey which we must travel. We believe the 
more pressing and more important reform to the Employ- 
ment Standards Act must be contained in phase 2 of this 
process, which we understand the government will 
proceed forward with later this year. We urge the govern- 
ment to move forward with phase 2 reform in an expedi- 
tious manner. We do, however, applaud the government's 
actions to begin this reform process with the introduction 
of Bill 49 and a number of administrative and enforce- 
ment changes which in the interim will improve the 
operational efficiency of the Employment Standards Act. 

In particular, we’d like to lend our support to changes 
relative to preventing the duplication of employment 
standards claims in court actions, the enhancement of 
mediation and complaint resolution within the workplaces 
with the assistance of employment standards officers, and 
the expansion of the appeal process from 15 to 45 days. 

The Ontario Restaurant Association is very supportive 
of the provision in Bill 49 which would encourage 
employees to decide at the outset whether they wish to 
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file an employment standards claim or take the employ- 
ment matter directly to the courts. As a result, this 
initiative will eliminate duplicate claims which in the past 
have left employers vulnerable, as they have been forced 
/ to defend themselves twice on the same claim and to 
incur the substantial financial costs associated with 
defending the same action in two different forums. This 
is particularly harsh on small business operators. This 
duplicate process also drains the public purse, as public 
resources are spent investigating, preparing and adjudicat- 
ing the same claim under two different processes. The 
ORA strongly supports this reform initiative, as it will 
| make the act more cost-effective as well as more time- 
| efficient, and will free up additional resources that can be 
‘utilized in other areas where they are desperately needed. 
Another area of change that the foodservice industry 
| supports is the initiative by the Ministry of Labour that 
| would give employment standards officers the power to 
|mediate and resolve complaints upon mutual agreement 
of the workplace parties before conducting a lengthy and 
| time-consuming investigation. The ORA believes that by 
encouraging workplace parties to resolve their own 
‘disputes or differences with the assistance of an employ- 
‘ment standards officer rather than automatically going 
| through a rigid prescribed process, the outcomes are more 
‘likely to be supported by both parties and be imple- 
‘mented in a more expeditious and cost-effective manner. 
' The ORA is also very supportive of the proposed 
change to increase the time limit to appeal a decision 
‘from 15 to 45 days. We believe this increase in appeal 
‘time will allow for the following situations to occur: a 
/more reasonable amount of time for workplace parties to 
‘Negotiate a settlement in place of proceeding with an 
‘appeal; more time to fully consider the weight and merits 
of filing an appeal, with the opportunity of decreasing the 
number of costly appeals; allow for workplace parties to 
‘assess the financial costs associated with an appeal; and 
‘most importantly, reduce the costs associated with a huge 
number of mid-process appeals that are terminated 
‘currently. The ORA believes this provision will benefit 
‘both employers and employees, as it will grant them more 
time, which is required when legal counsel is considering 
‘the possibility of an appeal. 
' We also believe this extension in appeal time will 
result in a cost savings to taxpayers, as many parties will 
be better prepared for an appeal. Also, the likelihood of 
frivolous appeals which are terminated partway through 
‘the process will decline. 

While the nature of work and the workplace itself has 
‘changed and evolved dramatically, the Employment 
Standards Act has remained unchanged. As a result, there 
is inadequate flexibility within the act to permit all 
‘workplaces to provide adequate protection to employees 
‘without undue regulatory red tape. As mentioned previ- 
‘ously, Bill 49 is only the first step in a long journey. The 
‘Ontario Restaurant Association strongly believes that the 
‘more serious and important reforms must be contained in 
‘phase 2 of the reform process and that this next phase 
‘Must commence in an expeditious manner. 

The ORA thanks you for the opportunity of appearing 
‘before the committee today and would like to re- 
emphasize our strong support for Bill 49 and our expecta- 


tions for the second phase of the employment standards 
review process. Thank you. 

The Vice-Chair: Thank you for your presentation. We 
have approximately two and a half minutes per caucus, 
starting with Mr Tascona. 

Mr Joseph N. Tascona (Simcoe Centre): Thanks very 
much for your brief. I just have a couple of questions on 
this. As you’re aware, union employees don’t have the 
right to go to court with respect to claims. They go 
through their union. What’s your experience with non- 
union employees going to court and at the same time 
lodging a complaint under employment standards? 

Mr Oliver: Often what we see is a tactical process to 
put pressure on the employer to settle or just to cause 
controversy around an issue. 

Mr Tascona: Are there a lot of cases, though? 

Mr Oliver: There are some. Often you’!] file both, and 
then whichever one you get a better settlement out of, 
you will accept. 

Mr Tascona: | take it it would be a small percentage. 

Mr Oliver: It’s still a small percentage, but for 
employers, they never know what that certainty is. 
There’s nothing that stops someone from going through 
employment standards, having all the employment 
standards provisions in force, and then turning around 
and saying, “I still don’t like this; I’m going to go back 
to the courts.” 

Mr Tascona: What do you do with respect to educat- 
ing your members on the Employment Standards Act? 

Mr Oliver: We provide our members with an informa- 
tion service on inquiries that come in. As well, we have 
a publication on employment standards and we also 
distribute Ministry of Labour publications on employment 
standards. 

Often one of the biggest things that we do is actually 
act as a gate or an entry, foray, into the ministry. Because 
employers may only have to deal with the Ministry of 
Labour once in their lifetime, they simply don’t know 
who to contact, who to talk to. We try to act as that 
facilitator. 
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Mr Tascona: Is it widely used by your members? 

Mr Oliver: We get a large number of calls on employ- 
ment standards, things as basic as: “How do I calculate 
holiday pay? How do I do this?” They want to make sure 
they’re doing the right thing, but they simply don’t know 
who to contact and how to make that contact. So we 
either provide the information to them directly or act as 
a facilitator so that they are talking to the right people. 

One of the things we have found in the past is that if 
you talk to numerous different employment standards 
officers, you can get numerous different answers. They’ re 
often not clear. That’s part of the problem with the act, 
because it is very much interpreted by the ministry at this 
point because they’ re trying to take an outdated act, apply 
it to current work practices and say, “This is the out- 
come.” But depending on who that officer is — and it’s 
no fault of their own; they’re only interpreting what they 
see there. If we had the clarity put into the act, a lot of 
that confusion and different views and opinions coming 
out of different ministry branch offices around the 
province would hopefully disappear. 
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Mr Tascona: That should happen in phase 2. 

Mr Hoy: Thank you for your presentation this morn- 
ing. The restaurant business is one where actually I’ve 
had some complaints from constituents who are con- 
cerned about their rights in the employment area. I’ve 
asked others this prior to you being here. Some people in 
the restaurant business, employees, come in and maybe 
work two hours in the morning, another two hours in and 
around and after lunch, maybe another two hours, let’s 
say, between 5 and 8 o’clock at night — rush times, 
clearly. Could it be that the employees feel that they’re 
different from those who work from 9 till 5 in a more 
structured way, and therefore they feel that their rights 
are lessened? 

Mr Oliver: Some may interpret it that way. If you 
look at the employment composition of our industry, a lot 
of people are working in our industry as second employ- 
ment, they’re working at it as a supplement to their 
education, to family commitments. One of the largest 
groups that we have working in the industry are parents 
who have family responsibilities. They want to be home 
at 9 o’clock in the morning when the children go to 
school, and they want to be back at 3:30 or 4 o’clock 
when they arrive home. You can’t do that in a traditional 
workplace, but our industry affords them that opportunity 
to go out and work the lunch-hour, work four or five 
hours a week, work 20 hours in the week or 25 through- 
out the week. That’s a flexibility in our industry that the 
traditional manufacturing or other sectors wouldn’t 
accord. 

For people who go to school, they’re not looking to go 
9 to 5, because they’re in university or college from 9 to 
5, you would hope. They’re actually looking to work 
evenings. So some people may look at it as, yes, you’re 
not working the traditional 9 to 5, but a lot of people 
would look at it as, “That gives me an opportunity to 
work that I wouldn’t be able to work otherwise.” 

Mr Hoy: I didn’t want to leave the idea that they are 
being victimized that way. But I wonder if the 
employees, because of these less structured hours as 
comparable to 9 to 5, get a notion in their mind that they 
are being or could be victimized. They don’t seem to 
want to know more about their rights. They accept these 
flexible hours and other problems that arise out of that 
just by the nature of the business and may not make 
claims because they think they are “different” somehow. 

Mr Oliver: I wouldn’t think so. I think that people 
entering the industry recognize the diversity within the 
industry. Some people do work traditional 9 to 5 in the 
industry and a lot of people don’t. When I worked in the 
industry I went there because I had school commitments. 
I was going to university, and I was paying for my 
university degree that way. Had it not been for the 
restaurant and foodservice industry, I probably wouldn’t 
have gone to university. So I certainly didn’t see myself 
as victimized by the industry. I thank the industry. 

Mr Christopherson: Thank you for your presentation. 
Earlier we had presented to us Bad Boss Stories by the 
Employment Standards Work Group. I went through here; 
there are about a dozen cases that refer to food and 
beverage services. You'll appreciate that people are not 
suggesting at all that all employers are bad. That doesn’t 


even make any kind of sense at all. But there are prob- 
lems out there. Here are at least 12 that are in your 
industry. The question they would like to pose to you is, 
and I will use this opportunity to do so, how do you 
account for these situations? You can get a copy of it, but 
each of them spells out a case where workers’ rights have 
been violated in a very serious way. 

Mr Oliver: I couldn’t comment on that until I’ve had 
an opportunity to review it. I’d be more than happy to get 
a copy of that and look into those types of situations an¢ 
follow up with you. : 

Mr Christopherson: Fair enough, but if you could ai 
least accept the fact that there are going to be bac 
employers somewhere, and if these are reflective at all, ii 
does make the case that this sort of thing can and does 
happen, unfortunately. 

Mr Oliver: Yes, certainly. I don’t think anyone i: 
saying that every employer in Ontario is perfect. We 
know that there are problem employers, and that’s where 
we need to focus the resources. We need to target the 
resources. We don’t have these infinite resources that we 
can be out policing everyone and doing policing. The’ 
perfect example would be if you had an employmen: 
standards officer in every workplace monitoring every: 
thing that was going on. The reality is that we don’t have 
those resources. The reality is that we need to focus or 
where the problems are. 

Mr Christopherson: The difficulty we have is tha. 
you make comments like “the diversity of the hospitality 
industry requires that flexibility be built into the systen 
so as to achieve employment standards protection anc 
flexibility.” As a standalone sentence, I don’t think any 
of the people representing workers would disagree. Thi 
problem is that the proposals contained in Bill 49 taki 
away rights and diminish the basic rights that woul 
prevent this sort of thing from happening, and worse 
That’s our concern, making sure that those bottom-feede. 
type of employers have laws that stop them from doin; 
that. The concern is that this law is taking away right 
that help workers prevent that kind of situation, ani 
you’re supporting it. I find it contradictory. 

Mr Oliver: But it also takes away jobs in some cases. 
and it also takes away the flexibility the employees ma) 
want. Keep in mind that in our industry we have a lot 0 
people who work for two different employers because 0 
hour restrictions, because of the cyclical nature of th’ 
industry, because of conventions being in town or nc 
being in town. They would like to have some flexibility 
If they know a convention’s in town this week and ther 
are 50 or 60 hours available to work, they may want t 
work that because they know next week there are onl 
10. That’s a fact. 

Mr Christopherson: I’m sorry; with respect, that’s nc 
what’s in Bill 49. That part of it’s been pulled back 
That’s been pulled back right now. It’s not in Bill 4 
right now. What we are dealing with, what you'r 
supporting, is a bill that now says you can’t claim fc 
$50 that you’re owed. 

Mr Oliver: But what I’m saying is that’s where th 
flexibility has to come in phase 2. The submission talk 
very much about the need for reform in phase 2 an 
that’s where the flexibility comes. 


| 
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» Mr Christopherson: With respect, where do you get 
_ flexibility from somebody who’s owed money and can’t 
| make a claim at the ministry any more? What’s that got 
| to do with flexibility? It’s got to do with employees being 
| ripped off. 

| The Vice-Chair: Excuse me, we have now expired the 

time. I’m sorry about that. 

| Mr Oliver: If I could just respond to the member’s 
| last question, if it was a question. 

The Vice-Chair: I would like to be able to do that — 
_maybe you can do that on a personal basis — but for the 
sake of others we have to go on. I’m sorry. 
| OPSEU MEMBERS — 

MINISTRY OF LABOUR 
EMPLOYEE RELATIONS COMMITTEE 


The Vice-Chair: May I please have a representative 

,from the OPSEU Ministry of Labour Employee Relations 
come forward? Good morning, sir. 
_ Mr Robert Rae: Good morning. My name is Robert 
‘Rae. I am chair of the Ministry of Labour Employee 
Relations Committee. I represent the OPSEU members 
who work in the Ministry of Labour. On behalf of them 
I'd like to thank the members of the committee for the 
“opportunity to make this presentation before you today. 
We appreciate this chance to present our views on Bill 49 
,and the potential impact on the enforcement of employ- 
|ment standards in this province and the possible impact 
upon staff working in this program area and represented 
by the Ontario Public Service Employees Union. 

Our members work at the front line, delivering and 
enforcing the provisions of the Employment Standards 
‘Act. We provide the public services that force employers 
to comply with the minimum set of legislated standards. 
We believe this enforcement should be fair, consistent, 
cost-effective and efficient. Those unscrupulous 
employers who fail to live up to the minimum standards 
in the act should be made to pay the cost of enforcement. 
| These minimum standards and enforcement activity 

should not and will not restrict the economic growth of 
the province. On the contrary, we believe that vigorous 
enforcement of these minimum standards, together with 
‘meaningful penalties for violators, should put most 
workplaces on a level playing field and prevent those 
unprincipled employers from taking unfair advantage of 
the workers of this province. 

The serious issues surrounding amendments to the 
Employment Standards Act before this committee will 
affect all working people, whether they work for a 
multinational corporation, a unionized workplace or a 
small employer. We applaud Minister Witmer’s with- 
drawal of section 3 of the bill, which would have made 
employment standards negotiable for unionized workers. 
We strongly urge the minister, through her parliamentary 
assistant, to withdraw the other substantive amendments 
of Bill 49 and deal only with the so-called housekeeping 
changes. These substantive issues we feel more properly 
belong in the comprehensive review of the Employment 
Standards Act, which we expect later on this fall. 

The Employment Standards Act currently provides a 
‘Minimum set of standards that protects approximately 5.8 


4 


million workers in the province. In the fiscal year 
1994-95, the employment standards program received 
over 700,000 inquiries regarding the Employment Stan- 
dards Act. During this same period of time, almost 
14,000 files were completed, which comprised 9,468 
assessments. These assessments involved 26,830 
employees with respect to 48,700 potential violations of 
various sections of the Employment Standards Act. The 
most frequent violations claimed were with respect to 
vacation pay, termination pay and unpaid wages. The 
amount involved in these assessments was more than $64 
million owing to workers. This information is contained 
in the employment practices branch 1994-95 fiscal year 
report. 

What this means to us is that in this fiscal year over 
12% of the workers of this province were concerned 
enough about their nghts and the minimum standards 
affecting their employment to make an inquiry with the 
ministry. At the same time, somewhere between 0.5% and 
1% of the working population were victimized by 
employers who violated the Employment Standards Act. 
1050 

The work of investigating these claims was carried out 
by 104 employment standards officer 2s. They were 
assisted by approximately 36 employment standard 
auditor 1s, who do primarily claims intake, and clerical 
support staff. In some areas of the province there is at 
least a six-month backlog, and this means that an 
employee filing a claim today is unlikely to hear from the 
ministry for six months. High caseload demands, poor 
staff resource distribution and the lack of technological 
resources are some of the root causes for this situation. 

In spite of these obvious delays and workload 
demands, the ministry has eliminated 34 positions in the 
employment standards program through its expenditure 
reduction strategy. The ministry also intends to abolish 
another 12 positions which will result in fewer officer 2s 
and less clerical support to conduct investigations, which 
will likely lead to a longer case backlog. 

OPSEU is proud of the work done by our members in 
the employment standards program in enforcing the 
Employment Standards Act. This is about the workers of 
this province being treated fairly and equally. It is the 
role of government to ensure that there is a basic set of 
standards to protect workers’ employment conditions. 
This is what government should continue to do. 

In the next part of this presentation, I’d like to discuss 
three main points: enforcement of the act, minimum and 
maximum amounts of claims, and the use of private 
collectors. 

In its current form, the Employment Standards Act 
allows unionized workers to bring their complaints to the 
ministry for investigation and enforcement. This has 
worked well in dealing with plant closures and claims on 
severance and termination. The proposed changes will 
preclude this approach and require the grievance process 
to be followed. 

Arbitrators will supposedly be doing the work now 
currently done by OPSEU members. While most arbitra- 
tors are good at what they do now, we believe that 
complaints under the Employment Standards Act require 
a specific set of investigation skills gained through 


R-1364 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


10 SEPTEMBER 1996 





experience in the field. Under the proposed approach, we 
feel significant inconsistencies in decisions are likely to 
result. 

In a similar way, non-unionized employees will be 
faced with the challenge of choosing between making a 
complaint to the employment standards program that falls 
within the time limitations and the maximum amount 
recoverable of $10,000, or taking civil action. The 
ministry is simply downloading the cost of enforcement 
to the employee who has been victimized by his or her 
employer and to the court system. 

Strong enforcement of the act is needed to protect 
workers. The ministry is abdicating its responsibility to 
enforce the legislation. There is nothing in Bill 49 that 
helps to detect employers who violate the Employment 
Standards Act. As a result, there is no change to the 
present situation that violators stand little chance of being 
caught other than through employees making complaints 
to the ministry. Few prosecutions are carried out now and 
there is even less time to do routine audits, given the 
overwhelming caseload for each officer and the emphasis 
from ministry management on closing files. 

In some cases there can be little or no penalty for 
violations of the act. Generally, if an employer pays up 
after an investigation, it means just paying the wages due. 
It’s only after an order to pay has been made that a 
penalty of 10% is added to the amount owed. As a result, 
there’s a great deal of interest-free money available for 
some employers for a considerable length of time until an 
investigation can be completed. 

The situation is not fair to the majority of employers 
in this province who obey the law and who must compete 
with those employers who violate the act. Employers who 
violate the act must be forced to pay for the cost of 
enforcement. 

Minimum and maximum amounts of claims: There’s 
currently no ceiling on the amounts that can be claimed 
through the Employment Standards Act. Bill 49 proposes 
a new statutory maximum of $10,000. This would apply 
to back wages, vacation, severance and termination 
payments. The ministry’s expenditure reduction strategy 
report provided rationale that these higher-paid employees 
would use civil action to collect the outstanding amounts. 
The vital question here is whether an employee owed 
more than $10,000 is really a highly-paid employee. 

Perhaps we could illustrate this by way of an example: 
A middle manager of a medium-sized manufacturing firm 
with 12 years of service is laid off without notice because 
of downsizing. This employee makes $33,800 per year, 
or $650 per week. Under the current act, the employee is 
entitled to eight weeks’ pay in lieu of notice and 12 
weeks’ severance pay. It’s a total of 20 weeks’ pay, 
amounting to over $13,000. This “highly paid” worker 
would be forced to choose between filing a claim with 
the ministry and settling for a $10,000 maximum or 
pursuing a civil action through the courts. This would 
result in an immediate $3,000 loss, although it’s probably 
less than what he would have to pay for a lawyer to get 
the civil action started. As a result, the employer gets a 
bonus of $3,000 while getting rid of the worker. How 
many more workers would be placed in that position? 


On the other end of the scale, we must consider the 
minimum amount that could be prescribed at some time 
in the future. Again, the ministry’s expenditure reduction 
strategy report suggests a minimum amount of $100. The 
reasoning would be to reduce the caseload by 800 to 900 
cases per year. As an example, suppose you were work- 


ing, at minimum wage, handling cash at a convenience — 


store, where cash shortages are a possibility. An unscru- 
pulous employer could automatically deduct any amount 
under that maximum of $100 every six months on the 
pretext of cash shortages. Under the proposed changes, 


the employee would have no recourse to recover lost 


wages. 


Use of private collectors: The privatization of collec- | 
tions is an area of major concern to OPSEU as a bargain- — 


ing agent representing members carrying out this respon- 
sibility. We are concerned for at least two reasons: First, 


there have been many concerns raised by the ineffective- — 


ness of the collection process within the ministry. These 


concerns voiced without explanation tend to reflect poorly 


and unjustifiably on our members who are doing that 


work. On the second part, we are concerned about the » 
government philosophy that private collection is more — 


efficient and cost-effective than collections by the public 
service. 


The employment standards branch did have a collec- — 


tions unit for less than three years. The unit was sur- 


plused in March 1993. The collections responsibility at | 


that time was transferred to employment standards 
officers and staff in area offices. Although the duty was 


transferred, program management has placed little 
emphasis on this particular aspect of the program. The 


main focus today for employment standards officers is to _ 


close files. A file is closed either when an employer pays 


up or when an order to pay is made. There’s no clear 
indication from the program for officers to follow up on» 


the orders to pay to ensure that they are enforced. 
Closures are the name of the game for employment 
standards officers. This is how their performance is rated, | 


not on how much money is collected. 


For fiscal year 1994-95 there were roughly 9,500) 


assessments, of which 6,812 were collected. This was a 
71% collection rate. Unfortunately, the 71% collected, 
which amounts to more than $16 million, is only about 


25% of the total dollar amount of $64 million assessed. 


Of the 2,771 uncollected assessments, 1,035 were due to» 
employer refusals to pay. The balance was due to bank- 


ruptcy, receivership and defunct companies. The largest 


dollar amounts are due to the latter three reasons. It’s” 
unlikely that a privatized collection service will have any | 
more success at collecting these assessments. In terms of. 
employer refusals to pay, our members believes that 
many of these files are ultimately collected on orders to” 
pay. However, we believe that the recording system does. 


not accurately reflect these additional collections. 


In fact, we believe the ability of our members to do 


their job is affected by the lack of adequate technology. 


Paper and pen are used extensively in dealing with 
claims. Claims are generally recorded manually; informa 


tion is entered into a database afterwards. The ministry 
has never allocated the resources in terms of technology 
to either the employment standards program or the health 
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and safety program to automate routine tasks, make infor- 
mation available to those who need to deal with clients or 
minimize the steps and paperwork — form filing — 
necessary to do an efficient and cost-effective job. 

Rather than privatize the collection function with 
profits going outside the government, it should be 
maintained within the ministry and provided with the 
| resources, tools and management direction to adequately 
recover the moneys owing. Employers who are guilty of 
violating the act should know that it will cost them 
money to violate the act. They should pay an administra- 
' tive penalty that reflects the degree of difficulty required 
_ to correct their violation of the act and recover the money 
Owing. 
1100 

In conclusion, I’d like to say that the OPSEU members 
' working in the employment standards program are proud 
/to serve the people of Ontario. We’ve provided the 
| services required by the public to the best of our abilities, 
_in spite of constraints, downsizing and lack of technologi- 
/cal resources. We hope the committee will consider the 
‘opinions of those dealing daily with the public and 
‘employers on these issues in your deliberations. Thank 
/you very much. 

The Vice-Chair: I thank you very much for your 
presentation. We are now at exactly 14% minutes. I 
would invite anybody, if anybody chooses within the 30 
seconds remaining, to make a short comment. I guess Mr 
‘Hoy would have first opportunity to do so. 
| Mr Hoy: Thank you very much for your presentation. 
‘It’s unfortunate we don’t have enough time here. The 
| government has always stated that since there’s only 25% 
of the total dollar amount collected, they fancy the idea 
of privatization. We had some people who are involved 
‘in collections suggest to us that they charge a fee of 
about 25% to 50% of the claim amounts or whatever the 
job requirement would be and that their success rate at 
ithe very best is only about 50%. Do you have any 
‘comment about those kinds of statistics? 

_ Mr Rae: Again I say that the money that’s charged to 
collect, someone will have to pay for collections, and we 
hope it’s the people who are being collected from. We 
feel that rather than going into the private sector it should 
‘fund the enforcement of the act. 

_ Mr Christopherson: I thank the union for making a 
‘presentation. As I’ve done before, I would acknowledge 
‘it takes a fair bit of courage to come forward. I think we 
‘can expect Mr Baird to again acknowledge that there 
-won’t be any recrimination against the workers who are 
coming forward and opposing their political masters at 
this time in the interests of the people of Ontario. 

I would hope a lot of people would pay close attention 
to this document. This is from the folks who know. All 
‘of us can talk all we want, there can be a lot of outside 
experts, but these are the people who know, who deal 
‘with these issues and who understand very clearly what 
‘damage Bill 49 would do. I think they’ve refuted the 
‘arguments around minimum and maximum amounts. I 
think they’ve refuted the argument around privatization 
by pointing out that privatization isn’t going to collect 
‘any more money than internally, if the improvements 
‘were made that are pointed out should be made. 


I know you’re going to rule me out of time soon, 
Chair, but I also want to draw attention to a letter that 
was sent to Mr Arnott on August 23 by Mr Rae, talking 
about comments that Mr Baird made, where the union 
didn’t get a chance to respond to this, the workers’ 
involvement in decisions of recommending Bill 49. I 
think it’s an important document that needs to be noted 
on the record and I hope people would look at that also. 

Just in closing, I want to thank you and your col- 
leagues for having the courage of your convictions and 
your professionalism in coming forward publicly and 
pointing out that Bill 49 is not an improvement for 
employees and that’s what’s supposed to be happening 
over at the Ministry of Labour. 

Mr Baird: Thank you very much for your presenta- 
tion. It’s appreciated. Given we don’t have enough time 
for questions, I guess I’d just make one comment. One 
presentation we had on the first day, on August 19, was 
from Leah Casselman. I think in her remarks she spoke 
to the root of the issue with respect to collections. I think 
she said, and I’m paraphrasing her but I think it’s the 
exact words, that the ESA officers as currently consti- 
tuted don’t have a pecuniary or a personal interest in 
terms of the collection, and obviously pointing out that a 
private sector collection agency would. We heard from 
one, for example, that not only do workers get a salary, 
they also get a commission on the amount they’re able to 
return to the worker. Obviously, in this case the commis- 
sion is paid for by the deadbeat employer. I guess that’s 
something that we note. 

You noted in your remarks that these reflect poorly 
and unjustifiably on your members with respect to 
collections. I guess I share your concern. It’s what I 
would call the system rather than the people involved in 
it. I do, for the most part, agree with the concern you 
raise in that part of your presentation. 

The Vice-Chair: Thank you very much for making 
your presentation this morning. 


METRO TORONTO CLERICAL WORKERS 
LABOUR ADJUSTMENT COMMITTEE 


The Vice-Chair: I would ask that a representative 
from Metro Toronto Clerical Workers Labour Adjustment 
Committee come forward, please. Good morning and 
welcome to our hearing process this morning. If you 
could just hang on one second, we’re having your brief 
distributed now. If you’d like to introduce yourselves to 
the people present, it would be appreciated. 

Ms Alice de Wolff: My name is Alice de Wolff and 
I have worked as a researcher with this committee for 
several years now. Maureen Hynes is a member of the 
committee. 

The Metro Toronto clerical workers committee was 
established almost four years ago now and completed an 
18-month study of clerical work and clerical workers in 
Metro Toronto in September 1995. We want to particular- 
ly tell you about the findings and the experience of this 
committee, because it represented the work of a particu- 
larly advantaged group of people who represented 
business and union people who represented workers and 
community-based training organizations that do work 
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with clerical work. We spent time investigating what’s 
happening with clerical workers and then worked through 
a fairly intensive process of coming to recommendations 
about what we think should happen, both at policy and 
program levels, for clerical workers. 

The committee was established by the Canadian 
Labour Force Development Board and was funded by 
both the federal and provincial levels of government. The 
intention was that we study the employment patterns of 
clerical workers, that we take a look at what’s happening 
with training for clerical workers and adjustment pro- 
grams. Again, our intention was to make recommenda- 
tions to employers, unions, trainers and governments 
based on these findings. 

Clerical workers are shockingly invisible at all levels 
of policy and program in this area. Partly because of that, 
I’m going take a few minutes to tell you what we found 
in our study. 

Clerical workers are the largest occupational group in 
the Metro Toronto region. There are 185,000 clerical 
workers in Toronto. They experienced, contrary to a lot 
of popular opinion, the largest job loss during the period 
of 1990-94. The only increase in office employment in 
that period was in the hiring of office workers through 
temporary agencies. Clerical workers experienced the 
highest unemployment rate that they ever had in 1994, 
and increasingly there are clerical workers on the perma- 
nent welfare rolls in Metro Toronto. That’s something 
that has never really happened before, but the number of 
clerical workers receiving welfare in Toronto increased 
threefold during that same period. 

Underemployment has increased in the occupation. 
Clerical workers are working at levels under their train- 
ing, and there are more people who are trained in other 
occupations who are working as clerical workers. So we 
found considerable sort of underuse of this workforce, 
which actually is a fairly highly skilled workforce, 
wherever we took a look at it. These trends are not likely 
to change — this was the assessment of the commit- 
tee — unless public and private sector employers and 
employees are able to constructively rethink their use of 
this skilled and quite knowledgeable workforce. 

1110 

More clerical workers are teleworking, and I believe 
you’ve heard considerably about some of the experience 
of people who do this, that is, they work not on the same 
site as their employer, they often work at home. More 
clerical workers have two different employment relation- 
ships: one with the company that pays their salary and 
one with the company that directs their work and super- 
vises their work. 

The workers who are employed through temporary 
service agencies are not paid health and pension benefits. 
More clerical workers are doing the office equivalent of 
piecework, that is, they’re being paid for a telephone call 
made or a contract made. Most clerical workers are in- 
secure in their present jobs and can expect to change jobs 
in the near future. Many clerical workers work unpaid 
overtime hours and are vulnerable to other employment 
standards violations because of this insecurity. 

The revolutionizing of office work is a central target of 
the information revolution; it’s something that we talk 


about, and the sort of information economy is something 

that we talk about quite a lot. How this revolution is done 

is key to the success of the development of an effective | 
information economy and to the prevention of a human 

resources and social disaster in this province. 

There’s a low road, which we saw happening in some 
offices, which can create, and this is what we’re seeing, 
an increasingly contingent, insecure, underutilized work- 
force, and there’s a high road which we see some em- 
ployers trying to pursue, which could create sustainable 
productive jobs and consequently a population which can 
contribute to taxes and to what we often call consumer 
confidence. 

There are definitely some employers, and we found 
them in our study, who understand that their best interests 
are in following the latter high road, and when we 
pursued this discussion in our committee, we felt that this 
was in fact the kind of both employment relationships. 
and set-of-work practices that we wanted to support and 
recommend to all levels of policymakers. 

The study you have in front of you highlights the best 
practices that we found in training clerical workers for 
this new economy, in keeping them in creative jobs, in 
creating new career paths for information workers and in 
adjustment programs in situations where layoffs cannot be 
prevented. The research and the subsequent intense 
discussion of its implications caused the committee to’ 
make recommendations that represent an opposite direc-. 
tion to that which we see outlined in Bill 49. 

Our recommendations focus on the modernization of 
employment standards to meet the needs of workers and. 
employers in a rapidly changing information-based 
economy. They proposed the strengthening of employ- 
ment standards, more complete coverage and stronger 
government enforcement. They’re based on a reassess-, 
ment of the balance of the responsibilities and account- 
abilities between employers, employees, public education 
and social welfare systems in an economy where the 
employment contract is increasingly unstable and where, 
employees no longer have a long-term relationship witl 
one employer or have full-time or full-year employment : 

We have concerns about each of the proposals in Bil 
AQ. The study leads us to focus on the bill’s proposals tc 
weaken rather than strengthen the capacity of the govern 
ment to enforce employment standards. Our assessmen 
is that by the creation of minimums and ceilings fo 
claims, forcing employees to choose between the court 
and employment standards enforcement, by limiting the 
time period in which a complaint can be made ant 
privatizing even one aspect of the enforcement of the act: 
the bill would do two things: It would make it mor 
difficult for this large and vulnerable workforce to maki 
complaints and it would create a penalty that is a com 
petitive disadvantage for employers who make provision” 
for their employees that are beyond the enforceabli’ 
minimum, those employers who we feel are trying te 
create the high road, the effective participation of Ontari 
businesses in this new information economy. 

Maureen is going to speak about some of the commil 
tee’s recommendations. 

Ms Maureen Hynes: In speaking about the recommen 
dations, I’d like to stress first of all that the committe 
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was a very broad committee and had representatives of 
very large organizations — the Royal Bank was a 
member, Bell Canada was a member, two temporary 
employment agencies were members — and we reached 
consensus among all of us on all of these recommenda- 
tions. So it represents a broad consensus among very 
diverse forces having to do with the employment of 





’ clerical workers. 


The other thing I’d like to just comment on as an 
overview is that the committee, as Alice has outlined, 
developed three sets of best practices: one that has to do 


‘ with best practices in training; one in adjustment 
_ issues — what to do with clerical workers when they’re 


facing downsizing or being laid off; and a third for 
companies to use, whether they’re large or small, in 
assisting clerical workers to develop career paths. 

So we developed those sets of best practices. We also 
developed recommendations in four areas: on the occupa- 
tion itself and the government’s policy development 
towards the occupation; some recommendations that are 
related to work redesign and the new employment con- 


_ tract; recommendations that had to do with training; and 


finally recommendations that had to do with adjustment. 
Two of these areas, the areas of work redesign and the 


_ new employment contract and the adjustment area, have 
| recommendations that are addressed specifically to the 


Employment Standards Act, and there are five full 
recommendations that are directed explicitly to the 


Employment Standards Act. I’d like to direct your 


attention, since you have copies, to page 21 of the 


summary, if you wish, and you can follow along with me 
as I detail them briefly for you. 

Recognizing the high proportion of part-time and 
contingent workers among the clerical workforce, we 


Stress that employment standards must be changed to 
ensure that contingent workers enjoy working conditions 
‘and benefits equivalent to those who are employed in 
_ full-time, full-year jobs. 


Are you lost? 

The Vice-Chair: We don’t have page 21. 

Ms Hynes: You don’t have page 21? 

Mr E.J. Douglas Rollins (Quinte): A clerical prob- 


lem. 


Ms Hynes: A clerical problem is right. You see how 


_ the world falls apart when the clerical part isn’t attended 
_ to? It should be page 21, but you don’t have those. We’ll 
_ provide this to you later; we’ll get copies to you. 


Let me continue then. That one had to do with ensur- 


| ing that contingent workers among the clerical workforce 


enjoy the same kinds of benefits and working conditions 
as those employed in full-time, full-year jobs. 


All employment standards must be adequately 


' enforced. We’re really concerned with the enforcement of 
the Employment Standards Act, and that was our recom- 
' mendation 8. 


The recommendations that had to do with adjustment 


called for a modernization that recognized that when 


clerical workers are — when we saw the layoffs and 
downsizing that affected clerical workers, we saw that 
they were not laid off in huge numbers, the way you 


‘might see in a manufacturing industry. They’re laid off 
-Tather gradually, in slow increments, and gradually 


eliminated by either technological change or restructuring 
or redesign of the work. 

So we made a recommendation that all employers — 
this had to do with the labour adjustment provisions of 
the Employment Standards Act around notification — 
must notify the government if they plan a permanent 
reduction in the workforce of 50 or more employees, as 
is in the act now, or 10% or more of the workforce in 
any six-month period. We’ve seen over and over in the 
labour adjustment field employers who will lay off 49 
employees, thereby not being required to report to the 
Ministry of Labour over this. 

Another recommendation was around the provision of 
notice. We recommended that there be a 12-month notice 
period because people are required to retrain and retool 
for the new economy. 

We have recommendations around severance pay, that 
severance pay should recognize that all employees have 
a right to be compensated for irredeemable loss of 
benefits such as pension credits, salary increments, 
vacation entitlements and health and welfare benefits. 
Eligibility for severance pay should be reduced from five 
years to one or two years. 

1120 

Finally, the mandate of the labour adjustment office of 
the employment standards branch should be strengthened, 
we feel, to include more regular public accounting of 
reductions in the workforce, with sufficient investigatory 
powers to ensure enforcement of job protection require- 
ments. 

The office should assist by establishing workplace 
action centres or regional or community-based centres 
and by developing alternatives to layoffs. 

Specifically, we’d like to address ourselves today to 
our recommendations on Bill 49. We seriously urge this 
government to drop the proposal for a minimum and 
maximum ceiling on dollar amounts for claims. We 
seriously urge this committee to maintain the current time 
period for complaints, and we also seriously urge this 
committee to refrain from the privatization of the enforce- 
ment of the administration of employment standards. 

Finally, just to conclude, we were very interested 
yesterday when the Bad Boss Stories came out. We 
hadn’t seen this document so we wanted to look through 
it to see how many were clerical workers. There are 
several clerical stories in this and I’d just like to outline 
one. I think you do have this copy, so that’s on page 55. 

This is about a woman who was — 

The Vice-Chair: Excuse me for a moment. I ask you 
to do so briefly, please. We are already over time. I don’t 
mind if you summarize your conclusion when you finish. 
Thank you. 

Ms Hynes: Yes, I will summarize. 

This is the story of a woman who was a data entry 
clerk for a Toronto marketing company. We chose this 
story because this shows the new kinds of vulnerabilities 
of clerical workers and the new instabilities in their jobs. 
She was expected to work from the employer’s home 
entering information into a database. She worked part- 
time, five days a week, five and a half hours a day. She 
worked for almost a month and then when she asked for 
her pay, she was fired. 
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The company, she felt, owed her $600 and she tried 
individually, on her own, to get that money back from 
her employer. The employer, however, disappeared. It 
took her a long time to figure out what routes were 
available to her, but she went to Parkdale Community and 
Legal Services about nine months later just wanting to 
know what her legal options were. Finally, she did make 
a complaint to the Ministry of Labour and now she’s 
waiting for the fact-fighting meeting. 

Under the new Bill 49, the provision limiting the 
complaint and investigation periods would completely 
wipe out her claim. We are concerned about clerical 
workers, not just in large companies but in situations like 
these where they are facing new vulnerabilities. 

The Vice-Chair: I thank you very much for making 
your presentation today. We will not have any time for 
questions. 

Ms Hynes: Thank you. 


CANADIAN COUNCIL OF 
GROCERY DISTRIBUTORS 


The Vice-Chair: I would ask that the 11:15 be 
revised. Just that; there’s nobody to fill that slot. 

I would ask that a member from the Canadian Council 
of Grocery Distributors please come forward. Good 
morning. I welcome you to our hearing process here 
today. I noted that you may have come in after we 
explained the process. Just to help out a little bit, I would 
remind you that delegations are here for a 15-minute 
period. Your presentation can be all of that or it can 
allow for question and answer at the end, at which time 
any remaining time within that 15 minutes is divided 
equally between all three parties. I ask you to introduce 
yourselves to those present. 

Mr Max Roytenberg: Thank you very much. My 
name is Max Roytenberg and I’m vice-president with the 
Canadian Council of Grocery Distributors, and I have my 
colleague — go ahead. 

Ms Arlene Lannon: Arlene Lannon, Canadian Council 
of Grocery Distributors. 

Mr Roytenberg: Members of the committee, thank 
you very much for giving us the time to make a contribu- 
tion to your deliberations. The Canadian Council of 
Grocery Distributors represents the bulk of grocery 
distribution in Canada and has a strong presence, as I’m 
sure all of you are aware, in the province of Ontario. We 
are associated with a sister organization called the Retail 
Council of Canada. They will be making a full brief later 
on to this committee, a brief with which we associate 
ourselves, but there was an area that we felt it would be 
useful to lay before the committee for further discussion. 
It may not be top-of-mind in that it was not included in 
the material which has already been distributed to the 
public, but we believe it deserves some serious consider- 
ation as we go forward to complete the work on Bill 49. 
I’ll proceed with a short, written brief and then we’ll be 
available for questions. 

The Canadian Council of Grocery Distributors, CCGD, 
is a non-profit, national trade association representing the 
interests of the food distribution industry across Canada, 
with particular emphasis on public policy issues, inter- 


sectoral relationships and business development. Among 
its members are small and large grocery wholesale and 
retail operations. In addition, there are allied members, 
persons or companies which provide a wide range of 
support services to our members and to the industry. 
The council’s membership represents approximately 
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85%, more than $54 billion, of the total sales volume of © 


grocery products distributed in Canada. In Ontario, 
distributors are responsible for an excess of $16 billion in 


grocery sales and the employment of more than 125,000 | 


individuals. In Ontario, CCGD represents A&P, Domin- 
ion, Miracle Food Mart, Knob Hill Farms, Lanzarotta 


Wholesalers, Loeb, Lumsden Brothers, National Grocers, — 


Loblaws, the Oshawa Group and the subsidiaries of all 
these companies. 


For the last number of years, retail grocery establish- 


ments have been committed to open on Sundays. In most 


cases, this has resulted in a generalized availability of | 


grocery shopping for the public throughout the province. 


Sunday shopping has become of significant importance | 


because the general public has now made Sunday one of 


the most active days of grocery shopping in the week. 


Sunday grocery shopping has become a fixture in the 


current marketing environment as a consequence of this” 


general public acceptance and support. 
When Sunday shopping was introduced, one of the 
elements of its introduction was the provision that in the 


grocery service sector, scheduling of employees was_ 
based only on voluntary acceptance. This is different, 


from the situation in most other industries. The retail 


service industry has been singled out from other indus-: 


tries in this area. Most industries schedule employees on 


a seven-day-week basis in accordance with their particu-_ 


lar needs. In some cases, agreements with unions govern 


the working conditions for employees working on 


Sundays. Under these arrangements, scheduled employees 


who accept work assignments on Sunday are required, as 


a condition of their work, to fulfil their scheduling. 
obligations. 

Under current arrangements in the province of Ontario 
for the grocery industry, scheduling remains voluntary, | 
allowing employees to renege on their agreement to work 
on the Sunday at the last minute, leaving the employer 
without sufficient time for replacement. In many cases, 
employers in the grocery industry in Ontario can find 
volunteers to fulfil industry needs for serving the public 
in a satisfactory way. However, because of the voluntary 
aspect of such scheduling, employers can never be sure 
that the scheduled employees will indeed appear for the 
scheduled assignments. Indeed, some employers find that 
they must overschedule in order to avoid the risk of being, 
left with insufficient personnel to meet the needs of the 
shopping public. | 

One of the objections that has been raised in opposi- 
tion to scheduling Sunday work has been the lost oppor 
tunity for employees to avail themselves of Sunday 
worship. In fact, should this be an important factor 
provisions could be provided for the assurance (tc 
employees that they might be scheduled at hours tha 
would not conflict with this personal requirement. 

The most serious problem in this area arises whet 
Sunday coincides with a major holiday. The shopping 
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public is often most anxious to patronize grocery stores 
during these periods, at a time when many ‘employees 
would prefer not to be involved in a work situation. 
_ Scheduling problems are most acute at such times when 
business is called upon to be the most responsive to the 
public’s needs and a significant portion of annual sales 
' are being transacted. 

The industry remains bound by its responsibility to 
_respond to the needs of the consuming public in a 
| competitive environment where those who provide the 
| services demanded by consumers will succeed and those 
who do not will fail. Groceries are now marketed through 
' a variety of channels, some of them significantly removed 
| from the traditional grocery distribution channel, further 
_ increasing the competitiveness within the current market- 
place. 
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The grocery distribution industry in Ontario seeks the 
approval of the government to permit Sunday scheduling 
_ of employees in the grocery distribution industry, as is 
' the case for many other industries in this province. Where 
appropriate, such arrangements could be negotiated with 
| unions within a generally accepted framework. It would 
be preferable if individual companies could have the 
ability to negotiate Sunday scheduling terms within their 
' collective agreements. 

Mr O’Toole: This is the first time, I believe, in the 
hearings across the province that we’ve had this drawn so 
‘ Clearly to our attention. It addresses the whole review of 
'employment standards. The world of work and the de- 
mands of the economy are changing such that I would 
/ask you a very general question. Do you believe it’s 
| appropriate, in the context not just of your industry but of 
the broader changing of the world of work, that we re- 
view employment standards and other labour legislation? 

Mr Roytenberg: It’s most appropriate. The world is 
changing in a most rapid way, and I think it’s important 
_ that the legislation respond to existing realities. We will 
present specific positions in that regard, so I don’t want 
to go into that, but yes, in response to your question. 

' Mr O’Toole: On a broader scale as well, most sup- 
| porters of the industry that you represent are unionized 
workplaces? 

Mr Roytenberg: That is the case. 

Mr O’Toole: In those unionized workplaces today, is 
it an exemption or, as you say, is it purely voluntary that 
they agree to be scheduled for Sunday? 

Mr Roytenberg: There are negotiated arrangements 
which touch on Sunday work. 

Mr O’Toole: The point I’m trying to get to is that the 
‘negotiated workplace arrangement specific to the indus- 
try — it’s very hard for the province to look at every- 
thing from mining to clerical work and make standards 
that are so universal that they’re applicable to all the 
Specific sites. The point I’m making is that the right place 
_to make those decisions is in the workplace, in the 
‘industries themselves. Would you agree with that? 

Mr Roytenberg: That is what we’re suggesting. We 
understand there is that opportunity for the parties to 
arrive at arrangements which are appropriate for their 
‘particular situations. Right now, with the prohibition in 
the act, that is not accessible relative to this situation. 


Mr O'Toole: If I may get specific, do you pay time 
and a half or double time, whatever it is, for Sunday or 
is it just time off in lieu? 

Ms Lannon: It really depends from company to 
company, but generally it’s time and a half or premium, 
and it is voluntary. 

Mr O’Toole: Do you use the term — I hate to use the 
term, but there’s no one from either opposition party 
here, so I can say it without being jumped on: Do you 
use replacement workers on Sundays? 

Ms Lannon: We don’t have replacement workers as 
such, but part-time workers. 

Mr O'Toole: Part-time people who maybe only work 
weekends. 

Ms Lannon: Yes, there is a very significant proportion 
of grocery employees who are part-time. 

Mr O’Toole: And students, and you’re helping them 
Oe 

Ms Lannon: That’s correct. 

Mr O'Toole: I know a couple of cases where — I'll 
quote my legislative assistant, Steve Kay, who works for 
a grocery chain and for me. He works on the weekend for 
one of the grocery stores, and I can’t believe his rate of 
pay. It’s more than what I pay. His rate of pay I believe 
is $15 an hour — not overtime. 

Ms Lannon: That would depend, because each 
company has a collective agreement which may differ 
from company to company. 

Mr Roytenberg: And it’s affected by seniority. 

Mr O’Toole: He’s been with them all through high 
school, he’s finished university and he’s now working for 
the people of Ontario, like I am, and he’s being well paid 
in both respects. 

Mr Chudleigh: Thank you very much for your 
presentation, Mr Roytenberg. Having had some experi- 
ence in the grocery business, it was always my feeling 
that people who misrepresented their employees in 
business also conducted their business in other areas with 
perhaps an equally high-handed attitude and therefore 
didn’t last long in the business. I think of several of my 
competitors in the Niagara Peninsula who, when I was in 
the retail food store down there, didn’t last long because 
they didn’t treat their employees and their suppliers very 
well, and perhaps that fell through on to their customers. 

By and large, do you find that the grocery industry 
today is filled with pretty reputable employers, or is there 
still an undercurrent of people who come and go rather 
quickly, or is the longevity of the retail operator greater 
today than it has been in the past? 

Mr Roytenberg: There are no barriers to entry in our 
industry. Anybody who has the resources and the willing- 
ness can open up an establishment and present themselves 
to the public. As you said, those who garner a response 
from consumers are the ones who last. That is an amal- 
gam of all the things you have to do to be successful. 
Among those things it has to do with the kinds of 
employees’ reactions and interaction with the public. 
People whose employees are not happy in their work, 
who are not being treated in a satisfactory kind of way, 
are not likely to project to the consuming public the 
positive attitude that’s likely to bring them back. This is 
more than ever a competitive factor. 
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We recognize that there may be situations of vulner- 
able employees and that you may want to consider how 
that situation is to be resolved; it’s not for me to say. But 
there is a willingness of many people to work on Sunday 
if work is available. Our problem is that we need to 
provide it in a framework which will enable us to assure 
the consuming public that they will properly be served. 
That’s our raison d’étre. 

Mr Rollins: Thanks for your presentation. It has a bit 
of a different twist to it than we have heard before. Do 
you have any statistics on the number of people who 
have had to go to complaints, from your association, the 
people who have been unjustly used? Do you have any 
numbers? Do you know if there’s a large number, a small 
number, very few? 

Mr Roytenberg: I don’t have any knowledge of com- 
plaints of that kind. I can’t help you in that regard. At the 
same time, I haven’t canvassed for that information. 

Mr Rollins: Okay. I was just wondering whether there 
was a large number. In some industries there are more 
people who predominantly complain about unfair prac- 
tices and things of this nature, and I don’t feel that in 
your sector, the people you represent, that happens. 

Mr Roytenberg: I cannot assure you that there are no 
grievances. 

Mr Rollins: I’m sure there are always some. 

Ms Lannon: I think generally, if that were the case, it 
would show itself in labour unrest, and at this point 
within the industry we don’t see that. 

Mr Jerry J. Ouellette (Oshawa): Are you seeing 
significant increases in sales over seven days now, 
because of Sunday shopping, or is it just spread over 
seven as opposed to having the same amount on six? 

Mr Roytenberg: It’s hard to make that determination. 
Sales in general have been advancing in the grocery 
industry since 1991, when for the first time ever we 
actually had a decline. What we see is that the share of 
total sales occurring on Sunday has been increasing, so of 
all the weekdays there are out there — 

Mr Ouellette: People are accommodating for the 
opening for the opening on Sunday but sales are staying 
roughly the same. 

Mr Roytenberg: They responded in a very positive 
way. We think it was a plus. We looked at the timing. 
When this occurred it was our perception that we were 
actually increasing sales. 

Mr Ouellette: Are you having any problems getting 
managers? 

The Vice-Chair: Excuse me, Mr Ouellette; surprising- 
ly enough, we’ve run out of time. Thank you very much 
for your presentation here today. 
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MISSISSAUGA BOARD OF TRADE 


The Vice-Chair: I ask that representatives from the 
Mississauga Board of Trade come forward, please. Good 
morning. Welcome to our hearing process. For those 
present in the room it would be very helpful if you would 
introduce yourselves. 

Mr Charles Coles: It’s a pleasure for us to be here. 
We thank you for the opportunity to appear before the 
committee on this important bill. My name is Charles 


Coles. I’m the chairman of the Mississauga Board of 
Trade. Joining me today are Norman White, who will 
make the major part of the presentation; George Kairys, | 
a member of our committee; and Jim O’ Dell, the chair of 
the committee. 

The Mississauga Board of Trade is a private sector, 
non-profit, volunteer-driven business organization repre- 
senting some 1,300 companies with over 60,000 
employees in Mississauga. Mississauga is Canada’s ninth- 
largest city and, as you know, host to Canada’s largest 
and North America’s second-largest airport. As such, the 
Mississauga Board of Trade is the voice of business in 
Mississauga, the gateway community to the greater 
Toronto area. 

We are pleased to be able to appear before the stand- 
ing committee this morning to address certain issues 
arising from Bill 49, An Act to improve the Employment 
Standards Act. Our presentation will express our views. 
concerning the enforceability of the act through collective 
agreements, the prohibition of duplicate proceedings in 
court and, pursuant to the act, increased flexibility for 
greater employment standards for employees and other. 
matters addressed in Bill 49. 

Mr Norman White, who was a member of our board 
and the committee, who has more expertise in this area 
than I have, will make the main part of the presentation. 

Mr Norman White: I’ve been asked to summarize the 
board’s submissions on Bill 49, which in essence is in. 
support of all the provisions of the bill, and there are a. 
number of reasons why we support them. I’d like to. 
address them very briefly and summarize our submissions 
as follows. ) 

The board of trade supports the initiatives to clarify 
certain employee entitlements. 

First, the board believes it is just and equitable that all 
employees be entitled to vacation or vacation pay in their 
first year of employment regardless of any unintentional 
interruption or absences from work such as illness, 
pregnancy leave or parental leave. 

Second, the board supports those sections of the bil) 
that clarify once and for all the timing of any payments: 
upon termination of employment. 

Third, the board supports the initiative to recognize 
uninterrupted lengths of service which previously hac 
been interrupted by reasons of illness, pregnancy 0) 
parental leave. Again, employees should not be preju 
diced against for the purposes of calculating their length: 
of service for these reasons. | 

Moving on to the next topic, the board supports the 
flexibility with respect to the collective bargainin; 
process in permitting bargaining agents to bargail 
employment standards that, taken as a whole, are superio” 
to any particular employment standard, even though ‘ 
single employment standard may not be met. We suppor 
this for the following reasons: First, we believe that sucl 
flexibility meets the demands of a more sophisticated ani 
ever-changing marketplace. Second, we support th’ 
initiative because it would decrease the bureaucratic ani 
government costs associated with processing exemptio. 
requests. Third, the bill maintains that there’s adequat 
protection for employees since such negotiations woul 
only involve situations of collective bargaining wher 
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employees are represented by accredited bargaining 

agents. 

The next issue is the enforcement of employment 
standards through the collective bargaining process, in 
essence replacing the present enforcement procedure, 

_ which is run through the employment standards branch. 

The board is supportive of these changes for the follow- 
| ing reasons: First and foremost, resolving disputes 

concerning employment standards through the collective 

bargaining process certainly reduces government costs 
and staffing in that there is no duplication of processing 
_ of claims. Second, negotiated collective bargaining 
' processes tend to lead to negotiated dispute resolutions, 

which involve greater opportunities for settlement and a 

process that is satisfactory to both parties. Third, 
' employees again are protected in that they are represented 
_ by qualified bargaining agents. 

The next issue I’d like to address is the board’s 
support for the prohibition of filing disputes both through 
the court process and through the employment standards 
branch. The board is strongly supportive of this position 
for a number of reasons: First and quite obviously, it 
avoids duplication of claims and clearly reduces govern- 
ment costs. Second, it avoids conflicts between decisions 
of courts and decisions of employment standards referees. 
Recent case law has stipulated that decisions in one court 
or by one employment standards referee may be binding 
on the other, and that has caused great confusion among 
the practising bar in this area. Third, the court process 
has certain advantages in terms of discovery, full produc- 
tion of documents and procedures to enhance settlement 
that the employment standards dispute resolution system 
does not presently have. Fourth, processing disputes 
through the court process tends to discourage frivolous 
complaints, especially where the claimant may have to 
pay for the legal costs of the employer to defend such 
frivolous complaints. 

The next issue I’d like to address concerns the sections 
_ of the bill regarding the privatization of the collection 
| procedures and greater opportunities for settlement. The 

board supports these initiatives because clearly they 
_ Teduce the government cost associated with collection. 
, Second, they increase opportunities for settlement and 

compromise in certain situations. Third, the bill provides 
adequate protection for the employee in that no settlement 
less than 75% of the full amount of the claim could be 
made without director approval. 

Last, I’d like to address the issue concerning the 

_ changes to the limitation periods in Bill 49. First, the 
_ board supports the initiative to reduce the limitation 
period from two years to six months for the processing of 
complaints. There are certain advantages to this initiative. 

Certainly it encourages the timely filing of complaints. 

Second, it is consistent with the notion that the filing of 

complaints through an employment standards system is to 

be one of a summary nature in that any more sophisti- 
cated claims should be done through the court process. 

Third and again important, it certainly reduces govern- 

ment investigative costs. The board supports the changes 

to the limitation period concerning the time for appeals 
for employers by increasing it from 15 days to 45 days, 


) 


} 
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which we submit is a more reasonable time for employers 
to consider their options and seek advice. 

In conclusion, the Mississauga Board of Trade supports 
all the proposals of Bill 49, especially where such 
legislation is designed to decrease government costs, 
enhance the collective bargaining process and avoid the 
duplication of claims where dispute resolution systems 
are mandated in other areas, such as court and in the 
collective bargaining process. The Mississauga Board of 
Trade is certainly pleased to assist in any further amend- 
ments or changes to the Employment Standards Act, 
which is an important piece of legislation, and we would 
welcome any opportunity to address further changes. 
Thank you very much. 

Mr Tascona: Thank you for your presentation. You’ re 
a fairly large organization, as you say in your brief: 
13,000 companies with 60,000 employees. Do you 
provide any education or support to your members with 
respect to understanding the Employment Standards Act? 

Mr White: We do in a number of different ways: 
through various publications that the Mississauga Board 
of Trade puts out, not just to its members but to the 
business community in Mississauga at large, and through 
certain seminars and conferences. Part of our mandate is 
to keep our members and the business community 
educated with respect to legislative changes, and we have, 
with respect to this bill, made attempts to educate them 
as to the changes that are forthcoming. Once, hopefully, 
they’re put into law we will make further efforts to make 
sure that our employer members are aware of the changes 
and the reasons behind them. 

Mr Tascona: Apart from changes, though, just a 
general understanding of the Employment Standards Acct: 
Have you dealt with your members on that through your 
human resources committee or seminars etc? 

Mr White: The human resource committee of the 
board of trade keeps our members informed about all 
aspects of human resources on an ongoing basis, includ- 
ing employment standards. 
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Mr Tascona: I imagine you have some unionized 
companies within your membership. In the union sector 
do you find that the unions, in their collective agree- 
ments, have negotiated such matters as human rights and 
occupational health and safety? 

Mr Coles: I represent a unionized company, and in our 
collective agreement we have, particularly with respect to 
occupational health and safety, a special appendix at the 
end with health and safety rules and that sort of thing. I 
don’t know if that’s general with a lot of companies but 
it certainly is with ours. We’re a fairly big company. 

Mr Tascona: The grievance procedure — you have 
that in your collective agreement — would that involve 
a complaint with respect to human rights or health and 
safety under your collective agreement? 

Mr Coles: Yes, it would. 

Mr Chudleigh: Thank you very much for making a 
presentation to us this morning. We appreciate it. 

I’d like to emphasize your conclusions. You point out 
that in order to reduce costs and duplications throughout 
the government process — our government has been 
involved in that for over a year now. Although there is 
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much criticism about it, I’m sure that at the end of the 
day Ontario will be a better province for it. 

In the collective agreements that you mentioned, could 
you tell me, in the grievance periods, how long an 
employee has to place a grievance before the committee 
before its time runs out? Are you familiar enough with 
the contract to point that out? 

Mr White: I’ve assisted in negotiating a number of 
collective agreements and I don’t think there is any 
standard, but it’s probably safe to say that in most 
collective agreements there’s a very short period of time 
in which an employee can file a grievance, although there 
are some collective agreements that I’ve negotiated where 
there is virtually no time limit with respect to a complaint 
or maybe a complaint regarding certain sections of the 
collective agreement. 

Mr Chudleigh: By “a short period of time” do you 
mean six months? 

Mr White: No. I’m talking two weeks. 

Mr Chudleigh: I see. Two weeks, a very short period 
of time. 

Mr Lalonde: You said you have approximately 60,000 
employees. What percentage of them are with organized 
labour, affiliated with the union? 

Mr Coles: That would be very difficult to estimate. I 
would say that the bulk of our member companies is 
small businesses that are not organized, but I represent St 
Lawrence Cement; we’re a big member. There are other 
big companies as well, pharmaceutical companies and so 
on, but of that 60,000 how many are organized and how 
many are not I couldn’t hazard a guess. Sorry. 

Mr Lalonde: If we are going to eliminate a good 
number of enforcement officers, don’t you think that non- 
organized labour will be left in the dark at times? We 
know that the most vulnerable people will not lodge a 
complaint until they find themselves new jobs, because 
knowing the state of the economy these days, people are 
going to stay on the job even though they know they are 
not being treated properly. You say that six months 
instead of two years as the time allowed is acceptable for 
the processing of a complaint. 

Also, I really feel at this time that the $10,000 you are 
able to claim is an amount, especially in today’s econ- 
omy, that is very minimal when you know that some 
employers these days probably are not following employ- 
ment standards. 

My question is, do you think it is going to be fair for 
unorganized labour, the fact that we are reducing the 
number of enforcement officers? 

Mr White: I can address that. Yes, we think it’s very 
fair to the employee for a number of reasons. First, I 
think the intent of the act was to change the employment 
standards process to one of a summary nature so that 
smaller complaints of $10,000 or less could be addressed 
in a summary fashion. 

For amounts in excess of $10,000, employees, just like 
anyone else, have a nght to go to court to collect it. Any 
termination pay or severance pay or breach of contract 
action would have a limitation period, I believe, of six 
years, so the employee would have adequate time to get 
a new job and maybe collect the resources to pursue a 
court action to protect his or her rights. If they are 


successful in their claim, they would be compensated fo 
their legal costs, so there already is a mechanism in place 
for employees who have significant claims. 

Mr Lalonde: But even the organized group, the unior 
people, says that Bill 49 will deprive employees of thet 
rights because first they have to go through their unior 
people, they cannot go directly without going through the 
union, and knowing the cost of a lawyer and the time i 
will take for the union, they have to hire lawyers t 
pursue their claim. 

The Vice-Chair: The committee thanks you for bein; 
here this morning and making a presentation. 

Seeing that there are no further delegations before u 
this morning, we are now recessed until 1 pm. 

The committee recessed from 1156 to 1304. 

The Vice-Chair: Good afternoon. A quorum has beer 
noted and we can now proceed with this afternoon’s pro 
ceedings. We welcome you to the hearings on Bill 49, Ar 
Act to improve the Employment Standards Act. For thosi, 
who weren’t present this morning, if I could outline hov 
we proceed, there will be a 15-minute allocation for eacl: 
party here to make a presentation today. That 15 minute. 
will be used as you see fit. If you use 15 for presentation 
there won’t be an opportunity for a question-and-answe 
period. In the event that there is remaining time, the tim: 
will be divided evenly among the three parties. 


HUMAN RESOURCES PROFESSIONALS 
ASSOCIATION OF ONTARIO 


The Vice-Chair: For the sake of those present, I'd as) 
that you introduce yourself, please. = | 

Mr Mike Failes: My name is Mike Failes. With m 
today is Peter Waite. We represent the Human Resource. 
Professionals Association of Ontario. Mr Waite is th 
executive director. I am the chair of the provincie 
government affairs committee. | 

I'd like to thank you for the opportunity to address yo: 
today about the Employment Standards Act reform. W 
have provided the clerk with a number of copies of ou 
brief. It is a rather extensive brief dealing with ov, 
blueprint for reform of the Employment Standards Act a, 
a whole, so I won’t be dealing with the entire brief, bi 
in appendix II of that brief, at the very end, there are 
series of recommendations which we make with respec 
to the Employment Standards Act reform process whic 
you’re dealing with today. You'll find that as you g 
through those recommendations that there are a numbe 
of consistent principles which we’re trying to follow. 

First, we believe strongly in protecting employee: 
basic rights. We also believe you have to have specii 
protection for those who are most in need of it. At th. 
same time, we believe we have to enhance the intern 
responsibility systems in place in the workplace. Finall 
we'd like to simplify the system and, if at all possibli 
reduce the multiple forums which our members fac 
today. 

Before I turn to a few specifics in our package ‘ 
proposals, just so you understand what our organizatic 
is about and who we represent, these are human resourt 
practitioners throughout the province. We have a litt 
over 7,000 members. These are people who on a day-t 
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day basis deal with the Employment Standards Act and 


_ have to administer it and look after employees’ concerns. 


We are neither an employers’ group nor a group repre- 
senting employees. Rather, we have a unique perspective 
which we can bring to this reform process. 

What I'd like to do is to touch upon a number of areas 


' which we believe strongly should be retained in Bill 49 


| 


| 


and then touch upon a couple of areas which we think 
have to be modified significantly. 

Some of the areas which we agree with and approve of 
include the electronic filing and recordkeeping provisions 
within the legislation. In some sense I suppose you might 


_ say, “Welcome to the 20th century.” The provisions 
_ dealings with civil actions, once again, we agree with. It’s 
_ important that the forum which is going to be utilized by 


| 


| 
4 
? 


the worker be identified. That allows all parties then to 
deal with one forum. Right now, of course, there are 
multiple forums which are involved in a variety of 


| employment-related matters, including the Employment 
_ Standards Act. This leads to a duplication of process and 
, the potential for employers and our practitioners having 
| to appear in multiple forums. 


For example, right now under the legislation, if you are 


' contesting a dismissal based on wilful misconduct, if you 
' do not contest it in front of the employment standards 


branch, you may be bound by the decision made there in 


a subsequent court proceeding. Surely it’s fair that 
_ everybody proceed with simply one forum so everybody 
_ knows where the matter is going nght from the start. 


A third item which we agree with are the provisions 


with respect to the enforcement of the act through the 
collective agreement. We appreciate that this has had 
_ some controversy in the papers. However, we believe 


once again that this is going to reduce a multiplicity of 


forums. It’s consistent with the prior government’s and of 


course this government’s legislative provision in the 
Labour Relations Act allowing arbitrators to enforce the 
Employment Standards Act in a collective agreement 
_ arbitration. Some of you may recall that the arbitrators at 


the time that Bill 7 was coming in were strongly in 
' Support of retaining that power, and it was retained in 
| Bill 7. 


The only argument against this would appear to be that 


“unions either don’t have the expertise or the time or don’t 


care enough about workers to enforce their rights under 


the legislation. Quite frankly, we’d suggest that’s simply 


not the case. That’s not the way unions operate. More 
than that, there’s already existing protection in the Labour 
Relations Act with respect to workers and their right to 


_be represented fairly by trade unions. I might add that the 
“number of complaints under that section are relatively 
_ few and far between, and I think that’s largely because 
unions do a good job of representing their members. 


Another area that we specifically want to mention 
we’re in favour of is the provision in the act for allowing 
for the collection of claims to be in essence farmed out 
to third parties. This is simply something which you 


would have thought would have been done a long time 
ago. Government is simply not in the business of and 
_ doesn’t have the expertise for conducting debt collection. 
The mechanism that’s been introduced in Bill 49 is one 


which seems thoughtful, well-thought-out, and will allow 


employees who are owed money to obtain that money in 
an expeditious and reasonable fashion. 
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There are a couple of areas which we have some 
concerns with, and I wanted to address those now. 

The first is the six-month limitation period contained 
in the act, coupled with a limit on claims. Let me take 
this in two parts. First of all, we strongly support and 
believe in the six-month limitation period. We like the 
way the legislation specifies now what it means to be 
brought to the director’s attention; that is, you file a 
written complaint, either in electronic form or otherwise. 

The portions of Bill 49 which we have some difficulty 
with are, first of all, the limit on monetary claims, and let 
me explain why we have a concern with that. First of all, 
we don’t think there should be a limit. We appreciate 
there was a $4,000 limit not so long ago. The government 
is now suggesting a $10,000 limit. The rationale appears 
to be primarily based upon the fact that it takes a lot of 
resources to deal with expensive claims. There are two 
problems with that argument. 

First of all, the legislation is there to deal with work- 
ers’ complaints, and if they are properly brought forth 
within the six-month limitation period, we see no reason 
why they should have an upper limit put on them which 
may deprive the employee of an expeditious collection of 
the money owed. 

Secondly, it appears to be a resources argument. It 
takes resources for the ministry to pursue those claims. 
It’s going to take resources in any event if someone has 
to go through the court. We have a problem with the 
court system now. It’s backlogged; it takes years. They 
are now trying to introduce ADR, of course, to resolve 
that. 

It doesn’t seem that either of the arguments which are 
being advanced in support of the monetary limit really 
merit the problem which employees will be facing if you 
do it. If you have a six-month limit, the concern with 
people sitting on their rights will be addressed. 

You do need some work, I think, on the language 
which is used dealing with the limitation on recurring 
violations. There is a drafting issue, I’d suggest, which 
needs to be addressed within the legislation. But quite 
apart from the drafting concern, the legislation appears to 
impose what I think is a 12-month limit on going back on 
recurring claims. In general, we don’t see why the two- 
year limit, which currently exists on how far you can go 
back on a recurring claim, shouldn’t be there. The key 
thing is that a person has to bring it forward within six 
months. So you have that six-month period, and then if 
they’ve brought it forward, it may allow someone to go 
back further in terms of looking at a recurring claim. 

The other area that we have some concerns with is the 
service of orders. The legislation would change the 
current system. Currently, if you’re going to serve an 
order, for example, on an employer, before you go and 
enforce it you must either serve it personally or by 
registered mail. That means the employer has to receive 
it. Well, the branch has chosen to simply ignore what’s 
in the legislation, and that’s probably why you see this 
amendment being put forward. If you read the branch’s 
policy manual, they say: “Well, that’s all very well and 
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good. That’s what it says, but you know, we have a hard 
time serving people sometimes, so as long as you’ ve sent 
it by mail, that’s good enough.” In fact, they make 
reference to the rules of civil procedure, which of course 
have no application. 

This amendment appears to be directed at helping the 
branch out with a problem. Unfortunately, they have 
simply taken the easiest route out. They don’t recognize 
that people have legitimate concerns in terms of being 
served properly with these orders. You can address the 
branch’s concern. The branch’s concern is: “Well, what 
if we can’t serve somebody? We send it out by registered 
mail and it comes back undelivered. What if we try to 
personally serve them but we can’t find them?” 

The answer is that if you try that, if you make an 
attempt at service which is reasonable, either by regis- 
tered mail or personal, then you can go ahead and 
enforce, but that the person against whom you are 
seeking enforcement shall have a reasonable period of 
time — I’d suggest the old 15 days is just fine — within 
which they can come forward and say: “Hey, I do object. 
I never received a copy of this order.” That will avoid a 
situation such as one which I saw recently where they 
sent it by registered mail, it got returned as undelivered 
and they proceeded to enforce an order of $30,000 
against an employer. The day after he found out they had 
deducted it from his bank account, he went down and 
tried to file an appeal. They said: “Sorry. You’re outside 
of 15 days.” It took them, in fact, three or four months 
before they enforced it. The only recourse he had, even 
though the legislation right now would support his 
argument, would have been to go for a judicial review of 
that decision and it simply was not feasible in that case 
because, frankly, he owed a good portion of that order. 
He was really only going to contest about half of that 
order and a judicial review application would take up 
virtually all of that money, so there was little value in 
him even trying to contest that. 

Rather than taking the easy way out, which has been 
suggested by the branch, we suggest let’s amend the 
legislation properly so that if you do have difficulties in 
serving somebody, you can go ahead and commence 
enforcement proceedings but their rights are still pro- 
tected. 

Those are the comments we wanted to provide you 
with today. I appreciate time is short so if you have any 
questions, I’d be more than happy to try to address them 
for you. 

The Vice-Chair: We thank you for your presentation. 
We have just over one minute per caucus, starting with 
the official opposition. 

Mr Hoy: Thank you for your presentation this after- 
noon. I had some experience with sending registered mail 
prior to being elected in June. You can send registered 
mail but you can’t make people read it. That was a flaw 
we found in a previous life. You talked about the six- 
month period and we’ve had presentations from people 
who say that, in the main, they quit working for that 
employer before they opened a claim. Almost 90% of the 
people do that. Human nature being what it is and the 
unemployment levels being high, it causes them concern 
that they should — they want to find other employment 


before they open a claim. In that you have represented 
both employers and employees in this area, are you still 
fixated on the six-month period? 

Mr Failes: Yes, let me tell you why. First of all, 
probably the area which causes the greatest concern with 
the six-month period are things like terminations of 


employment because what happens is records disappear, 


recollections fade, people who worked at the company 
move on. It is a period of time — if you’ve been dis- 
charged from employment or laid off, surely that’s a 
reasonable period of time to come forward and that 
argument which has been made to you doesn’t even 


address that concern. So, if you start off with termination 
of employment, there’s absolutely no reason why some- 


one shouldn’t bring it within six months. 


The concern which is being raised: “Well, what about: 


something like a claim for vacation pay or a claim for 


overtime? I don’t want to do that while I’m an 


employee.” First of all, there’s already a protection in the 


act. If someone has their employment adversely affected 
because of seeking to enforce a claim, that’s a violation 


of the act and can be subject to prosecution. 


Secondly, yes, there is going to be some tradeoff any. 


time you have a limitation period. On one hand, you are 
weighing the employer’s right to be advised of a concern 


within a reasonable time, on the other hand, an em- 


ployee’s right, if you will, to I guess wait until they have 


something lined up. The vast majority of these claims 


though, if you take away the severance and termination 
and pregnancy leave claims, you’re dealing primarily 
with small claims or moderate amounts of money. | 

I’d suggest it’s very unlikely that many employees 
actually quit their employment because they want tc 
enforce the violation of the act. It may be that many 0) 
them don’t do it until after they’ ve quit their employmen 
but, once again, there’s a tradeoff there and the six-montt 
period, frankly — it’s not six days; it’s not six weeks: 
It’s a reasonable period of time with which somebody car 
think over whether they wish to advance a claim or not’ 
I’m not sure there’s any right period of time but that’ 
one which is frequently used — the Human Rights Cod« 
as well. 

Mr Christopherson: Thanks for your presentation, 1. 
was very thoughtful. Obviously you put a lot of worl 
into it and it’s appreciated. On page 4, just to repeat oni 
of your principles, “The legislation should enhance” — 
should enhance — “the protection of employees, wit! 
particular emphasis on protecting Ontario’s most vulner 
able workers.” I would suggest to you that would likel 
include people who are making minimum wage, do ne 
have union representation, and could be working fo 
some of the bad bosses, not the best places in the worl 
to be working, and I would think that would be appli 
cable. You didn’t comment, at least I didn’t hear yo" 
comment, on the issue of a minimum threshold that th 
government is introducing, recognizing they won’t tell u | 
what that is going to be. 

Mr Failes: Let me be clear just on that point. When 
talked about the maximum, the same goes for the mini 
mum. There shouldn’t be any thresholds on the claims. ] 
you’ve got a claim, you’re entitled to have it enforcec 
It’s as simple as that. 
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Mr Christopherson: That’s fine. No, that’s what I 


- wanted to clarify. 


Mr Failes: But that really works hand in hand with a 
six-month limitation period. 

Mr Christopherson: I want to pursue that a little bit 
with you. Hopefully, I have a little bit of time. Given the 
fact that 90% of all claims are made after people leave 
employment, based on that statistical fact and the sub- 


_ missions that we’ve heard all across Ontario, there are 


clearly circumstances where people are fearful of retribu- 
tion, and the fact that you can make a claim in the 
ministry does not solve the fact that you’ve lost your job, 
because there’s no just-cause clause in the Employment 


_ Standards Act as there is in virtually every collective 


agreement. You can’t fire somebody without cause; if 
you can’t prove the cause and you’ve fired them, they get 
put back into work usually with full retro benefits. 

The Vice-Chair: Mr Christopherson, I’m sorry. We’ ve 


| again exceeded the time. I do apologize. 


Mr Tascona: Thank you for your presentation. Your 


organization is very active in the education of its mem- 
| bers with respect to legislation such as the Employment 


- Standards Act? 


Mr Failes: Yes, it is, very. Actually, seminars are held 
annually, if not biannually, on just the act. 

Mr Tascona: In your experience, has it been that 
unions negotiate provisions such as in their collective 
agreements for human rights and health and safety? 

Mr Failes: There are invariably provisions with 


| respect to health and safety, the extent of which vary. 
_ Human rights: You’ll frequently find provisions but not 
_ necessarily all the time because now — for example, Bill 


40, now Bill 7 — arbitrators are explicitly authorized to 


_ enforce other pieces of employment-related legislation; 
_you don’t have to have a specific provision. They can 


enforce it anyway. 

Mr Tascona: And that can be enforced through the 
grievance procedure? 

Mr Failes: Absolutely, right through to arbitration, of 
course. 

Mr Tascona: And the grievance procedures, generally 


_ the time limits — what do you find? They range from 15 
_ to 30 days to file your initial grievance? 


Mr Failes: Yes. Generally fairly short. 
The Vice-Chair: I thank you for your questioning. 


Thank you very much for making your presentation today 
and welcome back another time as well. 


UNION OF INJURED WORKERS 
OF ONTARIO INC 


The Vice-Chair: I would ask that the representatives 
of the Union of Injured Workers of Ontario come for- 


_ward, please. Good afternoon and welcome to our hearing 


process. I would ask you, for the sake of those present, 
to introduce yourself, please. 

Mr Phil Biggin: My name is Phil Biggin. I’m the 
executive director of the Union of Injured Workers of 


Ontario. With me is Carmine Tiano, a community legal 
_worker, and Maurice Stewart, a community legal worker 


with our organization. 


The Union of Injured Workers of Ontario welcomes 
the opportunity to provide a written submission and to 
appear before the Ontario Legislature’s standing commit- 
tee on resources development to make an oral presenta- 
tion on the review of Bill 49. 

The Union of Injured Workers is a non-profit commun- 
ity clinic with a mandate to represent injured workers on 
workers’ compensation issues and to lobby for changes to 
labour legislation that affects the rights of injured workers 
and workers in general. We also represent workers in 
other areas such as unemployment insurance appeals, 
Canada pension, representation before the Social Assist- 
ance Review Board and assistance in employment 
standards claims. 

As worker representatives, we view Bill 49 as another 
assault on workers’ rights. The Minister of Labour, in 
introducing this bill, called the legislative changes minor 
housekeeping. We submit that the proposed amendments 
are not minor housekeeping but major changes that will 
have significant negative impact on the substantive rights 
of Ontario workers. We submit that in particular injured 
workers, the most vulnerable, will bear the brunt of this 
assault. We also submit that Bill 49 is a gift to the 
employers who violate the Employment Standards Act 
with very limited accountability. 

Since this government took office in June 1995, it has 
introduced some of the most anti-worker legislation in 
almost 50 years. It is interesting and important to mention 
that most of the proposed or approved legislation to date 
is a mirror image of similar legislation passed from the 
Republican-run Congress across the border, a Congress 
that in recent months has become very unpopular and 
viewed as being uncaring and mean-spirited. 

In both Ontario and the United States, the justification 
for regressive labour legislation is that present legislation 
is killing jobs and investments and creating an 
unfavourable environment for business. 

The US Congress: In 1995, the Congress cut occupa- 
tional health and safety administration by 2% after first 
proposing a 30% cut. It cut inspection funds by 10%, 
cutting inspections of hazardous workplaces. In Ontario, 
in September 1995, the government announced plans to 
dismantle the Workplace Health and Safety Agency. It 
was suggested that health and safety delivery organiz- 
ations be sector-based, which would eliminate the Work- 
ers’ Health and Safety Centre, and further, that complete 
responsibility for health and safety training be made the 
exclusive purview of employers. At the same time, it was 
made public that the government was planning on 
reducing the number of health and safety inspectors. 

Congress’s view on labour: Congress wants to kill 
overtime pay. They want to replace it with comp time. 
The present bill, HR 2391, would let workers get comp 
time, but not cash. 

Not content with cutting overtime pay, Congress wants 
to make it harder to get overtime at all by abolishing the 
40-hour workweek. 

Bill 7, the Labour Relations and Employment Law 
Amendment Act, was introduced in October 1995, 
repealing Bill 40, the NDP’s labour bill. It introduced far- 
reaching changes above and beyond the repeal of Bill 40. 
There is no need to rehash old memories. 
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Finally, Bill 15, the changes to the Workers’ Compen- 
sation Act, was quite a draconian bill that introduced 
criminalization of the Workers’ Compensation Act and 
made economic recovery of overpayments a priority over 
injured workers’ benefits. 

In 1996, this government has once again embarked on 
further eroding progressive legislation meant to help the 
working people of this province. As mentioned earlier in 
our presentation, we feel that the proposed changes are 
for the benefit of big business and its employer allies. 

Our objective today is threefold: (1) to show how Bill 
49 will affect Ontario workers; (2) to show how Bill 49 
will affect injured workers and (3) to show what we feel 
would be meaningful improvements to the Employment 
Standards Act in order to make it effective labour 
legislation that is fair to both employers and workers in 
Ontario. 

Mr Carmine Tiano: Good afternoon. My name is 
Carmine Tiano and I’ll be giving the committee our 
views on how Bill 49 will affect workers in this province. 

First, we feel that this bill will take away minimum 
employment standards. Bill 49 allows employers and 
unions to negotiate standards for hours of work, public 
holidays, overtime pay and severance pay that are lower 
than current minimum standards, a feature that this 
government calls flexibility. We acknowledge that in the 
last little while the Minister of Labour backed off on this 
somewhat. However, it has been mentioned that this 
proposal will come forth again once the government 
reviews employment standards later on this fall. 

We feel that this idea of negotiating minimum stan- 
dards is to the detriment of 80% of the workers in this 
province who are not covered by collective agreements. 
Basically, 80% of the workforce will not have the benefit 
of a collective agreement or union to fight for them. 
Employers arbitrarily could just implement certain 
reductions and minimum standards. 

Secondly, we’re opposed to the idea of shorter times 
for claims and investigation against employers. Bill 49 
reduces the time for workers to file claims from the 
present two years to six months. Also Ministry of Labour 
investigations will be reduced from two years to six 
months. As has been mentioned today, a lot of workers 
do not file claims until they leave employment for fear of 
reprisal, for fear of being fired. What this limitation does 
is it’s going to put a worker in a bad position. “Do I file 
a claim against my employer who’s violating my rights 
and maybe be fired, or do I just keep my mouth shut and 
keep my job?” I think it’s unfair, especially in a province 
like Ontario; the workers will have no protection in that 
sense. 

Furthermore, we’re opposed to the $10,000 limit. The 
maximum amount you can get under an employment 
standards claim is $10,000. This is a further blow. 
Basically, what this is doing is it’s telling the employers 
in this province, “Well, I could violate my duty and the 
most I’ll be accountable for is $10,000.” 

Even the lowest workers in this province — garment 
workers, factory workers — have had claims more than 
$10,000. I think it’s unfair for the government to put a 
monetary award on how much someone should be 
awarded. 


Our other concern, as legal workers, is that the minis- 
try is forcing workers to choose. It’s either you get 
recourse under the Employment Standards Act or you get 
recourse in common law. I feel that’s unfair because at 
times the workers should have both opportunities. At the 
same time when they’re being asked to choose, the 
government is putting limits on legal aid. “If you choose 
to go into the courts, we won’t give you legal aid for a 
lawyer.” I do not think that’s fair; I think it’s unfair. It’s 
further reinforcing this idea that employers in this 
province right now can do basically whatever they want 
and there are no limits. 
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We’re also opposed to the collection of settlements. As 
we’ve seen in workers’ compensation, for years private 
consultants have been assisting injured workers in their 
claims and ripping them off, taking awards. This is 
similar to that. If a private collection agency is given the 
power to go in and retrieve this money, they’ll settle 
quickly so they’ll get paid. It shouldn’t be like that. I 
think that should remain in government hands. 

Another thing that has come to mind with this legisla- 
tion is that Bill 49 does not take into account how an 
injured worker will be affected by these changes. The 
biggest effect is the six-month waiting period. Right now, 
if an injured worker is hurt, he puts in an appeal. An 
appeal takes between nine and 12 months to be heard. If 
his appeal is successful and he does get his benefits, if he 
or she finds out that there could have been an empioy- 
ment standards action brought against the employer, he 
can’t do it because of the six-month waiting period. This 
is something that will hurt injured workers when theyre 
appealing re-employment issues. That’s something I think 
the government should think out, because it will really be 
to the detriment of the injured worker. | 

I’ll take it over to Maurice Stewart. 

Mr Maurice Stewart: I have the pleasure of suggest- 
ing what we consider to be some meaningful improve- 
ments to the Employment Standards Act. We submit the 
following as meaningful improvements. 

We agree that the present act is weak and obsolete. We 
propose that it be strengthened by including certain basic 
employment rights that are currently not in the act itself: 

The right to have a coffee break. Unfortunately, the 
present law only requires employers to give workers a! 
least a half-hour break after they continuously work fo! 
five hours. | 

The right of workers to receive pay for sick days. The 
current law does not require employers to pay worker‘ 
who become sick. Unless the worker is employed by ¢ 
company whose benefit package includes a certair: 
number of sick days with pay, he or she is dead out 0 
luck. | 

The right to periodic pay increases: I met a man in 
London, Ontario, this week who told me that in fivé 
years now he has not had a pay increase. It so happens he 
works for a family-owned business. This should not be. 
The law only guarantees workers the minimum wage 
Anything more is at the employer’s discretion. The fac 
is that there are some employers out there who do no 
have any discretion. An employee could work for a! 
employer for 20 years or more without getting a pa’ 
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' increase, as long as he or she is being paid the minimum 

| wage. 

| Every worker should be entitled to the same employ- 
ment rights and protection, irrespective of their job or 

| age. 

We also submit that the present minimum wage should 
| be increased by at least a dollar so that no worker will 
earn an income below the provincial poverty line. 

We also endorse more paid holidays, three weeks’ 
vacation time after five years, just like other provinces. 

Overtime pay after eight hours a day and a 40-hour 
work week, rather than after 44 hours. 

We also endorse reducing the maximum hours after 
which workers can refuse work from 48 hours to 40 
hours. 

As far as injured workers are concerned, we submit 
_ that companies with more than 20 workers should reserve 
_ 5% of the jobs for injured workers. This is a fact that 
| works very well in Germany. 

That injured workers have the option of full compensa- 

tion if he or she returns to work and finds that the injury 
_ is aggravated. 

_ A stipulation that injured workers will not be subjected 
_ to first layoffs. 

Secondly, we advocate stronger enforcement of the act, 
| with the Ministry of Labour expanding its collection role 
_ rather than delegating this to private, profit-centred 
collection agencies. 
| Mr Biggin: We are strongly committed to government 
_ policies that foster a strong economy for Ontario, an 
economy in which both workers and employers are 
' winners. We don’t want to see a situation where our 
_ economy is brought down, as one columnist in the Star 
' said, to the level of a southern state such as Alabama. 

This is not the kind of thing that we want to see. We’ve 

fought hard on behalf of injured workers and other 
_ workers for many years. We want to see a strong econ- 
_ omy, a healthy economy where all the people of Ontario 
_ are benefiting. 

Subject to any questions the panel may have, this 
completes our submission. We thank you for the oppor- 
tunity to present it. 

The Vice-Chair: Thank you very much. We have one 
minute and a half remaining in the time allocated for 
_ your presentation today. Therefore I would ask that if a 
_ comment is to be made, perhaps that’s the way we should 
approach this, seeing as there won’t be time to answer a 
question, I doubt, in that period of time. However, we 
_ would like to start with the third party. 

__ Mr Christopherson: Thank you very much for your 

_ presentation. I think it was good that you pointed out 

_what’s happening in the United States, because many 
presenters have been talking about the fact that Bill 49 is 
just one more step in the race to the bottom, as employers 
and governments all across North America are racing to 

_ See who can have the lowest standards, the lowest wages 

and the lowest protection, and compete that way. I think 
you make that case. 

The other thing I want to do, given that the time is 
very short, is to point out to the government, and I’m 

sure they’re aware of it, that there was a news conference 
held just a couple of hours ago with Mr Donner, who’s 


a well-known economist, headed up a federal task force, 
and Mayor Barbara Hall of Toronto, endorsing 32 Hours: 
Action for Full Employment, a process to review the 
Employment Standards Act in a meaningful way that 
really would put more enhanced protection in law for 
workers, not Bill 49, which is taking away rights from 
workers, as we’ve heard in every community across the 
province of Ontario. It would be good to hear today from 
the parliamentary assistant that indeed the reeommenda- 
tions such as we’ve heard from the injured workers and 
from the 32 Hours: Action for Full Employment 
people — that their ideas will be part of your consider- 
ation too and that you really will look at making im- 
provements for workers, rather than the continuing attack 
that we’ve seen. 

The Vice-Chair: Thank you very much, Mr 
Christopherson. I’m sure you’re aware you’ve crossed 
over the 30-second line. 

Mr Rollins: Thank you, gentlemen, for your presenta- 
tion. I have some disagreements with some of the things 
you are putting forth. You seem to think that Ontario is 
following the United States and it’s going to be a terrible 
situation. However, the employment rate in the United 
States is very envious to the province of Ontario. I would 
think, at least on this party’s part, that we would like to 
see a labour rate of somewhere around 5.1%. That’s what 
the current economic statement is from the States now, 
that that’s the number of people there working. You also 
are holding us against the States that we’re worse off. 
How come their economy is growing so well and they’re 
seemingly much further down the road than we are, to the 
better side, I might say? I know this does not give you an 
opportunity to answer a lot of these questions, but those 
are the parts that we as a government feel, on my behalf. 

Mr Lalonde: On page 5 you mention, “Workers know 
that they may be fired if they complain to the ministry.” 
We all know that and we also say that 90% of the 
employees don’t put a claim until they have left their 
jobs. What’s your position on this? If the government 
were to train properly their enforcement officers and keep 
them in place — at the present time I would say it’s not 
because those enforcement officers were not doing their 
jobs; it’s because they didn’t get the proper training. 
Would it help the people of this province if the govern- 
ment would keep those 45 people and train them properly 
so they would follow up on a complaint lodged to the 
Ministry of Labour? 

Mr Tiano: If the government would first keep them 
and retrain them, I think it would go a long way in 
solving the problem. I don’t think we need more laws. 
All I would suggest is keep the laws we have; just 
enforce them. Every time a government comes in, it goes 
about changing legislation. If we just enforced it, it might 
work. I think education is important in all aspects and if 
it takes training employment standards officers more, 
WCB adjudicators, let’s do it. 
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Mr Lalonde: So all we have to do is enforce whatever 
we have in place. 

Mr Tiano: Enforce what we have, more training and 
cooperation from all parties will go a long way. 
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Mr Biggin: One last comment, and commenting on Mr 
Rollins, if your government is using the United States as 
a model, then I would ask you to go down and visit the 
urban centres of the United States and look at what’s 
really happening there, if you want to have a polarized 
society in which there are rich and poor. This is not the 
Ontario of Bill Davis; this isn’t the Ontario of Bob Rae; 
it isn’t the Ontario of David Peterson. But this seems to 
be the Ontario that you want to have, a polarized society. 

Mr Rollins: Too many people are on unemployment. 

Mr Biggin: We want as full employment as you can 
reach, but we don’t want to see a society in which there 
are two groups of people, the very rich and large groups 
of the very poor, and that’s what you’ve got in the 
United States. 

The Vice-Chair: Thank you very much, sir, for your 
presentation this afternoon. 


UNION OF NEEDLETRADES, 
INDUSTRIAL AND TEXTILE EMPLOYEES 


The Vice-Chair: I would ask that representatives from 
the Ontario district council of the Union of Needletrades, 
Industrial and Textile Employees come forward, please. 
If you would like to introduce yourselves to the panel and 
to those present in the room, we would appreciate that, 
for the sake of Hansard. 

Ms Alexandra Dagg: Is my microphone working 
properly? Yes, we’re going to introduce ourselves in just 
one minute. 

Welcome to UNITE’s presentation of our sweatshop 
fashion show. We wanted to point out that we’re a little 
bit behind the times today, though, because we are 
modelling summer of 1996, but we want to make today 
a very serious point about employment standards legisla- 
tion. Of course, if this were a real fashion show, we 
would have a runway down here and we’d have nice 
music too, but we’ll make do today without all those 
extra props. But it’s important for us to be here today and 
show you graphically what’s happening to the women to 
sew the clothes in the Toronto area, and it’s especially 
important since the Minister of Labour, Elizabeth Witmer, 
has said on more than one occasion that she’s very 
concerned about trying to protect garment workers. 

Well, Bill 49 certainly does not do that and in fact it 
will only help to create more sweatshops here in Ontario. 

Interjection. 

Ms Dagg: I’m Alex Dagg, manager of the Ontario 
district council of UNITE. 

Ms Harwant Singh: My name is Harwant Singh. I 
was a sewing machine operator, but now I’m working 
with unemployed workers. 

Ms Yin Ping He: My name is Yin Ping He. I’m a 
sewing operator working at Riviera. 

Ms Dagg: Ping sews on men’s pants at a large factory 
in Toronto with more than 100 workers. She’s a piece- 
worker and she’s very good. She makes on average about 
$10 an hour, plus benefits, and her employer contributes 
to an RRSP as well. 

Harwant was a sewing machine operator, sewing gar- 
ments for a British-owned company in Toronto primarily 
sold at Marks and Spencer. She used to earn around $9 


an hour plus drug and dental benefits, but this factory 
laid off all the sewing machine operators and now uses 
lower-priced contractors in the Scarborough area. 

The clothes that we are modelling here today were 
made in Toronto but not under the kind of working con- 
ditions that Ping enjoys or that Harwant used to enjoy. In 
many cases, the clothes that the three of us are wearing 
right now were made by workers earning less than 
minimum wage. 

The clothes were purchased this summer at the North- 
ern Reflections store at the Scarborough Town Centre. 
The Northern Reflections, Northern Traditions and 
Northern Getaway stores and labels are owned by 
Woolworth Canada, a division of the US-based company 
Woolworth. Woolworth Canada does not own any 
manufacturing facilities. They contract their production 
all over the world and in Toronto. In Toronto they send 
out work to at least eight different sewing contractors | 
who produce clothing in small factories, and some of 
them contract directly to home workers. The two loons of 
the Northern Reflections labels, which are popular here. 
in Canada, are known by Toronto home workers to pay » 
unfairly low piecework rates. Experienced home workers 
sewing these garments typically earn between $4.50 and 
$6.50 an hour. The legal minimum wage for home 
workers is $7.37 per hour. | 

They also contract to sweatshops in Toronto. These are 
factories in the Toronto area. Fay, which is not her real - 
name, is a highly skilled sewing machine operator. She. 
recently worked at a contractor’s in Scarborough with six 
other women in the Chinese community. She sewed. 
denim vests, just like this one that I’m wearing today, for 
Northern Getaway. Over a three-week period she earned _ 
only $4.50 per hour. That’s in a factory. This is 65% of 
the legal minimum wage. 

First, we’re going to look at Ping. Ping is wearing a 
lovely vest and matching shorts. The vest retails for 
$29:50: 

The Vice-Chair: Excuse me just a moment. I appreci-. 
ate the presentation you’re making. However, props are 
not a part of the parliamentary procedure normally used | 
in the House. I would ask that the signs be removed or | 
put down and I would be pleased to have you continue. © 

Ms Dagg: Maybe you could give us a little latitude 
here. I understand about the rule of props, but these are 
not protest signs; these are something to aid us in our 
presentation, like an overhead for at an employer doing 
an overhead presentation. To me this isn’t any different. 
We’ re trying to make a point about how much the clothes” 
retailed for and how much the workers earned. To me 
this is just a way of making the presentation a little more. 
visible for you. | 

The Vice-Chair: May I please just ask the indulgence 
of the committee members in such a thing. 

Mr Christopherson: That’s fair. 

Mr O’Toole: No objections. 

Ms Dagg: Thank you. I really appreciate your indul- 
gence. I know it’s a little unusual. 

Ping is wearing a lovely vest today and matching: 
shorts. The vest retailed for $29.50, the shorts for $29.95. 
The total retail price, as you see, is $59.45. This outfit 
that Ping is wearing was made by a home worker 11 
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Toronto. She was paid a piece rate of $2.20 to sew the 
complete vest and $2.32 to sew the shorts. The total 
sewing cost for these two pieces is $4.52, earning the 
home worker $5.40 per hour for the outfit that Ping is 
wearing. 

Harwant’s shorts set was made in a contracting factory 
here in Toronto. The shorts sold for $21.95 and the T- 
shirt for $19.95. A factory worker was paid a piece rate 
of 92 cents to sew the shorts and 56 cents to sew the T- 
shirt; total labour costs, $1.48. The worker earned only 
$5.50 per hour to sew these garments. She was not given 
minimum wage even though she’s entitled to that under 
the law. 

Myself, I’m wearing this dress that retailed for $54.95 
and this denim jacket that retailed for $22.95. A home 
worker also made my dress and she was probably paid 
$4.40 piecework to sew the dress. Why I said “probably” 
is home workers are receiving different piece rates for the 
same garment. The woman who made the jacket in the 


_ factory was paid $2.37 to sew this jacket. The home 
' worker never earned more than $5.50 an hour to sew this 


dress and the factory worker made $4.50 an hour on the 
jacket. The total labour cost of this outfit, $6.77; the 
worker never earned more than $5.50 an hour. 

Our point that we’re making is that the Employment 


_ Standards Act is not enforced already. We have home 


_ workers earning less than minimum wage and we have 


factory workers in sweatshops also earning less than 
minimum wage. There’s absolutely nothing in Bill 49 that 


_ will help us, even though the minister says it will, and we 
_ honestly don’t understand how she can say this. Bill 49 
_ does not reduce our vulnerability. It does not help us get 
| justice for garment workers. It makes it even more 
_ difficult than ever before to launch a complaint. 
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You will see that we have given you a brief today and 


in the brief we have our opinions and recommendations 


about the changes to the act. We’re not going to go 


_ through all of them but just highlight a few of the most 


problematic areas of Bill 49. For us, one of them is the 


' minimum-maximum claim provision. The other is the six- 


month time limit on filing a complaint. 
Many workers are already afraid to come forward with 


‘ complaints. They fear losing their job. Workers need to 
_ be protected. In our experience complaints do not come 
_ forward until the worker has already lost her job and so 


she has nothing more to lose. Putting a time limit of six 


months is a gift to the employer and she will never be 
_ able to seek all the back pay she’s entitled to. Minimum- 


maximum claims also mean that it pays for an employer 


to be unscrupulous. They might as well break the law 


because there are no real penalties and chances are that 


they'll never get caught or that the law will never be 


enforced. 
Bill 49, rather than reversing the sweatshop trend that’s 


already happening in Ontario, will just escalate what’s 
_ already happening. All of us will be wearing more clothes 


like the ones we’re wearing today because the legitimate 


employers who are trying to abide by the law are contin- 
ually undercut by the ones breaking the law and will go 
out of business in this race to the bottom. Ping won’t be 
able to earn $10 an hour any more and she won’t be 


contributing to the tax base of the province as much as 
she is now; she’ll be earning less. Harwant will be very 
busy, though. She’ll be very busy working with the 
unemployed members from the legitimate employers 
she’s already working with now. Bill 49 will return us to 
the 1930s in Ontario when sweatshops predominated on 
Spadina Avenue. If this bill is passed and we continue to 
go in this direction, we really believe this will be a 
shameful chapter in the history of Ontario. 

That’s our presentation. I understand you need to ask 
us some questions. 

Mr Baird: Thank you very much for your presenta- 
tion. We appreciate to learn more. It’s particularly 
shocking when we look at the final retail price versus 
what wage is paid for the construction of it. We also 
appreciated the submission by UNITE in our earlier 
hearings. Many of the issues you’ve described are 
obviously ones I know the minister sees as particularly 
important. I know she’s met with your group in the past 
and with related groups on a number of occasions over 
the last 12 months. 

I think more than anything, though, what it points out 
is the fact that the current act isn’t serving anyone well, 
but probably no one less so than your industry in Metro- 
politan Toronto. I had occasion to watch a documentary 
I think you participated in. They had an employment 
standards officer and they went on the road with her, 
with you and with some others. It points to the need to 
modernize the act. The act was written in 1974 and 
clearly needs a thorough overhaul, which we’ve already 
begun consultations on over the next eight months. I 
appreciate your presentation and certainly we’ve learned 
a tremendous amount from it. 

Ms Dagg: If I can just add a point, I’m glad that we 
can agree that the act isn’t working very well. We’re just 
concerned, though, that in the direction you’re showing 
under Bill 49, in the review of the act we’re going to 
have more of the same and we’re going to not have the 
same kind of standards we have now. We’re really 
concerned about making sure that in Ontario we have a 
minimum floor for working conditions and so that people 
are not competing on wages and by breaking the law but 
on other things — on their products, on their design 
capability — but that’s not happening right now to a 
large degree. 

Mr Baird: Your point is very well taken, particularly 
not just what the act says but how can we better enforce 
it. The city of Toronto released a report about two weeks 
ago that said one out of four workers is working at home. 
Clearly, that wasn’t the case in as large a number as in 
1974. We’ve got to find not just better ways to improve 
the act but to improve the way it’s administered. The 
previous presenters said if we could just enforce it in a 
better way that would be half the battle. 

Ms Dagg: You could also start by not moving ahead 
with Bill 49. That would show us that you’re listening to 
people. 

Mr Lalonde: Thank you for your presentation. Very 
quickly, did any of the employees ever launch a com- 
plaint to the ministry? 

Ms Dagg: Yes. We have had home workers launch a 
complaint to the employment standards branch and 
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unfortunately our experience hasn’t been too positive. 
That’s why a lot more of them don’t come forward, when 
they watch what happens to people who do bring for- 
ward. We have a major complaint, over $10,000 in back 
wages for a home worker not paid minimum wage. It 
took the employment standards officer two years to write 
a report denying every single allegation that the home 
worker made and finding completely in favour of the 
employer. That case is being appealed. We had our first 
day of hearing in the spring, and you know when we’ ve 
got our next days of hearings? It’s in January. By the 
time this is finished it’s going to be three to four years 
after the incident occurred. That doesn’t exactly give a 
very good picture to other workers who want to come 
forward with complaints if that’s the process that hap- 
pens. We’ve been able to support this woman. Think 
about the people who are completely on their own and do 
not have support to help them. 

Mr Lalonde: It’s really unacceptable. I think you 
should go directly to the minister with this issue. 

Ms Dagg: I met with her yesterday and we actually 
did talk to her about some of these things. I’m hoping the 
government will listen to us and hear what we have to 
say. 

Mr Howard Hampton (Rainy River): I have a couple 
of things I’d like you to respond to. The government calls 
this An Act to improve the Employment Standards Act. 
I’m going to ask you about that. I see this act as essen- 
tially an insult to workers and an insult especially to 
workers like yourselves, mainly women and mainly 
employed under some very tough working conditions 
already. 

Mr O’Toole: Why didn’t you change it? 

Mr Hampton: One of the Conservative members, if 
you’re so proud of this, you’ll have your chance, you'll 
have your time to defend it. If you think driving wages 
to the bottom, if you think creating two societies, one 
where some people are very rich — and your tax cut is 
doing that — and then picking on women and forcing 
their wages down, is the way to the future, you’ve got 
another thought coming in three years, my friend. 

The government says this is An Act to improve the 
Employment Standards Act. Do you see anything here 
that’s an improvement? 

Ms Dagg: The thing we find the most difficult is the 
very title the government has used to bring forward 
amendments that actually go and hurt more and more of 
the kind of people it’s actually saying it’s trying to 
protect. We’re very upset about Bill 49 generally and 
we’re very concerned about the future trends and the 
future directions the government is moving in. 

To call changes under Bill 49 an improvement — it 
would be better if it would be more clear that it’s an 
improvement for employers who want to break the law, 
and not even the decent employers, but the illegitimate 
employers. They’re the ones that are going to benefit 
from this law, because they’re going to have all these 
free gifts because they’re never going to be enforced. 
With the time limit period of six months, they might as 
well break the law for two years, because if there’s ever 
a judgement it will only be enforced for six months. 





The Vice-Chair: Thank you very much for coming 
forward this afternoon. By the way, I would like to 
congratulate the group for the presentation they’ ve made. 
Questions were asked of me as to how this might be 
handled. I think you’ve done an excellent proposal the 
way you’ve presented it. 


AUTOMOTIVE PARTS 
MANUFACTURERS’ ASSOCIATION 


The Vice-Chair: I would ask the representative from 
the Automotive Parts Manufacturers’ Association to come 
forward, please. 


Mr Ken MacDonald: My name is Ken MacDonald. © 


I’m pleased to have this opportunity to speak today on 
behalf of automotive parts manufacturers in Canada. Our 


association represents an industry that employs a little © 
over 90,000 people, most of whom work in Ontario. Our — 
members produce, largely on a just-in-time basis, the | 


parts and materials used in the manufacture of cars and 


trucks. Most of that production is exported to the US, - 
where Michigan, Ohio and some other states are our 


biggest competitors. 
We believe that if the Big Three auto makers and the 
parts makers are to maintain their very considerable 


investments in Ontario, it’s important that our employ- | 
ment laws be made more relevant to today’s workplace © 
and that flexibility be enhanced. These being two of the © 


goals of Bill 49, we applaud this progressive piece of 


legislation. We are particularly glad to see the provision 
that requires non-unionized employees pursuing a claim 
to choose between the courts and the ministry, and the © 
provision that requires unionized employees’ claims to be » 


dealt with through an existing grievance procedure under 


collective agreements. Bill 49, however, is but a first step © 
in employment standards reform, and we encourage the 
government to be foresighted and courageous in phase 2 


reforms. 
1400 


says that the two-year limitation period for proceedings 


under the act shall not apply to an arbitration under a— 


collective agreement. Otherwise, this provision would 


create an advantage for unionized employees that is | 
unfair and perhaps unconstitutional, given that many — 
occupations are barred from collective bargaining under» 


the Labour Relations Act. 
In closing, my main point is that the auto parts makers 


are pleased to see that the government is now addressing | 
the need for employment standards legislation reform, 4 


very worthwhile initiative. Those are my remarks. 


The Vice-Chair: Thank you very much. We have | 
approximately 13 minutes left, so why don’t we maybe > 
try it at four minutes and a bit each, starting with the” 


official opposition. 


Mr Hoy: Good afternoon, and thank you for your. 


presentation. You discussed the just-in-time delivery basis 


that the automotive industry is currently in, and you're 
talking about flexibility. My estimation is that a lot of 


this type of discussion will come in the second phase of 
what the minister is perhaps going to propose. Notwith- 


We have one suggestion for fine-tuning Bill 49. Drop : 
subsection 82.1(4), which is on page 14 of the bill, which | 
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| standing that, though, would you agree that it might have 
, been better to have this first phase and the second phase 
' dealt with all at once so that we could see the total 
_ agenda that the government has as it applies to labour 
_ relations? 

Mr MacDonald: We really haven’t taken a position on 
whether or not phase 1 and phase 2 might have been 
better combined. I can’t see a clear case made for either 
side. 

_ Mr Hoy: We have a view within our party that it 
_ might have been better to have these consultations all at 
| once, with both phases of the discussion clearly before all 
_ participants. However, the government has chosen to do 
‘otherwise. You’re asking the government to be fore- 
| sighted and courageous in their next reforms. Real 
_courage would have been to put phase 1 and phase 2 
_ together and let us see them all at once. 
_ I take note of your two-year limitation period and the 
, comment you make; it’s the only specific one to the bill. 
_l appreciate your comments today. 
_ Mr Christopherson: Thank you for your presentation. 
Before I move to Bill 49 specifically, I would like to ask 
, you about the first sentence in your second paragraph, 
| wherein you say, “We believe that if the Big Three auto 
makers and the parts makers are to maintain their very 
_considerable investments in Ontario, it is important that 
| our employment laws be made more relevant to today’s 
_workplace and that their flexibility be enhanced.” 
_ I’m curious as to how you feel you can make that 
, Statement or argue it, given that under Bill 40, even prior 
to Bill 7, which is now the law, which revoked all of Bill 
_40 and indeed rolled back other rights that unions had 
_ that the government didn’t even talk about in the election 
campaign, that’s the current climate, but under Bill 40 in 
/1994 there was the highest level of investment in the 
manufacturing sector in Ontario in its history: $8 billion. 
That’s in one of the most highly unionized sectors of our 
economy and under the full implementation of Bill 40. So 
‘Ihave some difficulty with that stat and your statement. 
‘Can you help me understand? 
| Mr MacDonald: What’s referred to in that statement, 
and I won’t speak particularly to Bill 40, is an issue that 
I gather will be dealt with primarily in phase 2. We’re 
thinking of rules concerning overtime. The flexibility that 
we would suggest should be considered when overtime 
‘tules are considered in phase 2. We’re thinking of 
manufacturers that have as short as a two-hour interval 
‘between completion of a given product and its delivery to 
the customer’s workplace. Those kinds of constraints, not 
‘uncommon in this industry at least, I think make it 
reasonably apparent why sometimes overtime needs to be 
available on a flexible basis. 

Mr Christopherson: I want to get into the specifics of 
that, but I still have some difficulty understanding why 
you feel that you have to dilute the minimum standards 
for workers in the province of Ontario in order to con- 
tinue to attract investment in the auto industry when we 
had record levels of investment in the auto industry under 
Bill 40 — never mind Bill 7, never mind Bill 49 — 
under Bill 40. So I have some trouble understanding why 
you think it’s so necessary to wipe away those rights that 


workers have gained in order to attract investment. We’re 
already getting the investment. 

Mr MacDonald: I haven’t said that you’d strip away 
the role that employees have in the decision on how 
much and when overtime is to be worked. I wouldn’t say 
for a moment that you’d strip away all protections. I 
would suggest that some flexibility be added. How that 
will be attained has to take into account both stake- 
holders, of course. Bill 40, with respectful submission, 
doesn’t deal with overtime regulations in particular. 

Mr Christopherson: Fair enough. It is the broader 
argument that you make. Now to deal with the specifics, 
because we’ve had a little bit of time in this particular 
case and I appreciate that. The specifics that you’re 
talking about, indeed every labour organization, every 
group that represents workers, has come forward and 
said, “At the end of the day, there’s going to be less 
rights for workers if you allow them to be negotiated 
away.” 

We’ve seen concessionary bargaining. I would expect 
that you have some experience in unionized background 
on one side of the table or the other and you can appreci- 
ate that just as unions sometimes make gains, they 
sometimes take losses during tough economic times when 
the employer is in a strong bargaining position. They put 
demands on the table, the same as the union does during 
good times. The one thing that’s not on the table is how 
long somebody can be forced to work during a week, or 
when they’re entitled to their rates of overtime. 

You, by supporting this, would allow employers to put 
those demands on the table. Right now they can’t be 
negotiated away and that’s the concern. I fail to see how 
stripping away those rights, which is what would happen 
at the end of the day, is somehow going to make this a 
better place to live when the workers’ health and safety, 
quality of life and basic fundamental protections have 
been taken away. I have some real trouble with that. 

Mr MacDonald: A couple of things in response: One 
is I’ve been at pains to be fairly general in what we’re 
saying about overtime in particular, not wanting to 
second-guess the thoughts that the government may have 
developed already at this point. I’m not suggesting that I 
know what they have in mind, in praising it or criticizing 
it, but only to say that we’d like to think that flexibility 
will be at least one of the factors they take into account 
in their review. 

The Vice-Chair: Excuse me. We did go a little bit 
further, but if you don’t mind, we’ll go to the government 
side now. Mr Tascona, please. 

Mr Tascona: I thank you for your presentation. I 
don’t think you really need to explain the automobile 
industry and defend it. Certainly we appreciate the 
investments that are in Ontario and certainly we’re 
looking for far more than has been put in it in the past. 

There are some areas that I’d like to sort of quiz you 
on. You have a very large group you represent, over 
90,000 employees. The education component for the 
employers: Do you actively get involved with making 
them familiar with the Employment Standards Act and 
matters such as how it affects them? 

Mr MacDonald: We do have seminars on a regular 
basis on various aspects of the employment law. 
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Mr Tascona: So you’re very proactive in explaining 
the laws of the province in the employment area to your 
members. | 

Mr MacDonald: In conjunction with some of the 
leading management-side labour firms that have seminars, 
as you must know. 

Mr Tascona: In terms of collective agreements, is it 
your experience — with the changes under Bill 7 which 
resulted in arbitrators being required to consider all 
employment statutes in deciding the case, and in fact the 
actual reality is unions do negotiate human rights provi- 
sions and health and safety provisions into their collective 
agreement — do you find that the arbitration process 
works in those areas? 

Mr MacDonald: I don’t feel qualified to answer that 
question, to be honest with you. Sorry. 

Mr Tascona: Okay. With respect to your third para- 
graph, you state that you consider maybe they should 
drop subsection 82.1(4). You say this provision creates 
“an advantage for unionized employees which is unfair 
and perhaps unconstitutional, given that many occupa- 
tions are barred from collective bargaining under the 
Labour Relations Act.” 
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We’ re talking about a proceeding. Why would you feel 
it gives an unfair advantage to unionized employees? 

Mr MacDonald: The fact that there would be no 
limitation period? 

Mr Tascona: Why is that a problem? 

Mr MacDonald: Clearly, it will bar those claims that 
are brought out of time. Maybe I’m missing your ques- 
tion. 

Mr Tascona: I’m just trying to ask you to explain 
your statement there in the third paragraph. 

Mr MacDonald: That claims that are brought after 
that two-year period, but brought by a unionized 
employee, would not be barred, whereas those brought by 
a non-unionized employee after the two years would be 
barred. 

Mr Tascona: I think what it is, though, is that you’d 
have a hearing. The grievance procedure would be active 
and perhaps the hearing wouldn’t occur within a two-year 
time frame. That’s what I think this is about. Whereas, 
under the Employment Standards Act, if you have a 
referee seized to hear the case and it doesn’t get heard for 
two years, that’s when the limitation applies under the 
act. So perhaps we’re not maybe at the same understand- 
ing of that provision. The intent is that the provision will 
not give them an unlimited limitation. That’s not the 
intent — if that helps you. 

Mr MacDonald: My reading of it would be that there 
is potentially no limitation in the case of a unionized 
employee. I can’t read it differently. 

Mr Tascona: There’s a limit. The thing is they’d have 
to file their grievance and whatever, but it’s talking about 
a limitation to have your hearing. Normally, most hear- 
ings would take place within two years for an arbitration. 

Mr MacDonald: I’m sure that’s so. But if there are 
mistakes made, if for whatever reason delay does take 
place — and I certainly have seen that with some clients 
in the past. The world isn’t perfect. It will happen 
occasionally that arbitration doesn’t proceed in an orderly 


fashion. In those instances, if they be few or otherwise, 
the unionized employee will not be statute-barred in the 
way that a non-unionized employee would be. | 
The Vice-Chair: Thank you very much. The time has 
now expired. We do appreciate your being here today. 


INTERCEDE 


The Vice-Chair: I would ask that representatives from 
Intercede please come forward. Good afternoon. For those 
present, I would invite you to introduce yourselves to all 
of us. 

Ms Fely Villasin; I am Fely Villasin. I am a> 
coordinator of Intercede, the Toronto organization for 
domestic workers’ rights. With me is Coco Diaz. She is 
a counsellor at Intercede. Intercede is an organization that 
works for domestic workers. We assist domestic workers © 
individually with their problems. We advocate for their 
rights and we advocate for their equality of protection — 
under all of the laws that apply to workers in Ontario. 
We would just like to begin with Coco reading from her — 
notes. . | 

Ms Coco Diaz: Maria is a domestic worker who was | 
sponsored by a family to come to Canada. She was put to 
work the same day she arrived after a very long flight. 
She worked 13 to 15 hours every day. In addition to | 
taking care of the family’s children and doing all the 
housework, she had to car wash and shovel snow, which | 
were not included in her job description. She was put to 
work seven days a week in order to repay the amount for — 
her fare paid by the employers. No overtime was ever 
paid. The domestic received a total amount of $10,000 | 
for three years’ work with the employers. She was — 
terrified of her employers because of a threat of deport- 
ation, considering that these employers were responsible 
for bringing her to Canada. | 

The domestic was referred to a women’s immigrant — 
agency which then advised her to discuss with her | 
employers that her employment rights were completely | 
violated. The result of asserting her rights led to her 
termination without any prior notice. She lost an employ- 
ment and lost a home. The domestic’s priority was to find © 
an employment in order to have a home. She was then — 
referred to Intercede, which encouraged her to assert her 
rights and claim what was due to her. After obtaining 
another employment and receiving extension of immigra- — 
tion papers, she decided to file a claim with employment — 
standards. 

The domestic filed in December 1995 the approximate 
amount of $30,000 plus, without overtime and holiday | 
pay. She received acknowledgement informing that it 
takes an average of 10 months to investigate. Now under | 
Bill 49, the worker will be raped two times if the maxi- | 
mum she can claim is $10,000. Her priority is to find» 
another employment and home and not to file for a claim, 
so six months’ limit is worthless. Bringing to court is_ 
closing the door for domestic workers. Bill 49 is a gift to 
employers, which legitimizes them for continued violation 
and abuse to workers. | 

Ms Villasin: The dreadful combination of temporary 
status and mandatory live-in requirements of the live-in 
caregiver program makes a foreign domestic worker 
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extremely vulnerable to threats of deportation, fearful of 
reprisals and prone to tolerating abuses. Meanwhile, her 
ability to control her work life and her private life is 
marginal. It does not at all help that conditions of domes- 
tic work and caregiving, especially when done as a live- 
in worker, have continued to be unfavourable and 
vulnerable to many abuses. 

A live-in caregiver/domestic worker is on call practi- 
cally 24 hours of the day and night. Long and irregular 
hours and insufficient rest are commonly accompanied by 
inadequate compensation and unpaid overtime. Physical 
exhaustion, toxic products, sexual harassment and assault 
are occupational hazards in her job. She suffers from 
isolation, loneliness, racist and classist indignities, 
diminished self-esteem. Her stability, security and privacy 
are at the mercy of her employer. She does not expect to 
be paid when she is absent because she’s sick. In fact, 
she gets scared she will lose her job because of it. She 
knows she’s entitled to paid vacation or holiday, but 
many times she still feels she has to fight for these 
entitlements. 

Yes, she may know her lawful rights but she is often 


helpless to exercise them because she would not want to 


jeopardize her immigrant status with any frequent change 
of employer. Besides, she has to be careful not to dis- 
please an employer with any complaint because a bad 
reference will keep her longer from acquiring a new job, 
and worse, a vengeful employer can accuse her of theft 
or child abuse and file a complaint that will go into her 
immigration file and delay processing of her landed 
status. 

When a domestic worker loses her job, if she’s live-in, 


_ she automatically loses a place to sleep. The domestic 
_ worker depends on her employer’s goodwill to maintain 
_ her autonomy and her human dignity. She depends on her 


employer’s good word to keep her immigration record 


‘clean, so she will have no trouble getting her landed 
' Status. She depends on her employer’s compliance to 
' respect the rights she’s supposed to have by law. If she 
' can no longer tolerate the abuse she suffers, she has no 
_ recourse but to leave her employment, and even after she 
' leaves, she feels restricted from making a complaint. She 
prefers not to make waves. Her future and that of her 


family depend on it. 
The stark dominance of an employer’s power over the 
domestic worker, the isolation of workers in the home 


_ workplace, restrictions to their mobility and movement, 

these conditions make it difficult for domestic workers to 
enforce the rights they have or to negotiate for better 
working conditions. 


Bill 49 will further diminish any chance for domestic 


_ workers to claim their rights and have them enforced. Bill 
49 will give abusive employers a go signal to keep on 
_ abusing the rights of their workers. Bill 49 will reinforce 


the common notion that most women’s work, particularly 
- work in the home, should be done for free. 
The laws that exist to protect workers’ rights and 
' workers organizing must not only include domestic 
workers in individual home workplaces, but they must be 
Substantially improved. More important, enforcement 
mechanisms must be improved to allow domestic workers 
to benefit from minimum standards. If domestic workers 


are to effectively organize and negotiate collectively for 
better working conditions, then government measures 
must be implemented to enable them to exercise this 
fundamental right, not by taking away their right to 
Organize their union but by giving them effective 
measures that will support such organizing. 
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Our principal opposition to Bill 49: In one year 
Intercede received 4,201 inquiries related to violation of 
domestic and caregiver workers’ rights. Most of the 
inquiries were from women who live in their place of 
work. These inquiries were all related to non-payment or 
underpayment of wages owed: overtime, vacation, holiday 
pay, termination pay etc. Yet very few come forward and 
bother to make a claim. As far as we know, less than 1% 
of these inquiries resulted in a claim being filed with the 
Ministry of Labour. 

Bill 49 will reinforce the helplessness of domestic 
workers and caregivers, especially live-in, to enforce their 
rights. It will discourage them further from making any 
claim against abusive employers. On the other hand, Bill 
49 will legitimize the common practice of employers to 
cheat their domestic workers and caregivers. 

The shorter limitation period will greatly discourage a 
domestic worker, especially if she’s living in, from 
making any claim against her employer. It will encourage 
an employer to cheat on a domestic worker for long 
periods of time while being assured they will only have 
to pay for six months of violation, if at all. 

A cap on ESA claims will legitimize non-payment or 
underpayment of money owed to a domestic worker, 
especially one who is in a more vulnerable and helpless 
situation such as slavery or bondage, while letting the 
employer off for more than $10,000 of violations. For 
example, a domestic worker who was brought to Canada 
by her employer, whose passport was withheld, who was 
locked in the house and had no contact with the outside 
world and who later escaped after three years, would not 
be able to claim more than $10,000 of what is owed her. 

Going to court to file a complaint is less of an option 
for domestic workers psychologically, financially and 
timewise. As it is, domestic workers are not over-eager to 
make use of the Ministry of Labour enforcement mechan- 
isms, because of the intimidation of the process, the 
delays and time-consuming process. There is no question 
they will be more discouraged from bringing an employer 
to court, which is a much more threatening prospect for 
any immigrant, much more for a temporary work permit 
visitor. The use of private collection agencies will create 
situations that will pressure a domestic worker to expedite 
payment and agree to lower amounts than can rightfully 
be claimed. 

Bill 49 will not make employment standards enforce- 
ment more efficient; it will take away any remaining 
options for domestic workers and caregivers, especially 
those living in, to enforce the rights they are entitled to. 
We have suggestions for enforcement and they are part of 
our brief. I will stop there. Thank you. 

The Vice-Chair: Thank you very much. We have 
approximately a minute and a half per caucus, starting 
with the third party. 
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Ms Marilyn Churley (Riverdale): Thank you for your 
presentation today. I think it’s important that we hear 
from you directly. We’ve heard in the news over the 
years about the unique and difficult and different employ- 
ment situations that domestic workers often have, and I 
think that your submission points out some of the real 
areas of concern. Can I ask you — you did make some 
suggestions in this bill — if you were to ask the govern- 
ment to do one thing today, what that would be. What do 
you think is the most important area for you to have 
changed here? 

Ms Villasin: The most important area would be that 
the enforcement of the rights that domestic workers have 
be efficient and prompt and resolved quickly, not by 
taking away their rights but actually by making the 
process less intimidating. So the whole process should be 
made more efficient. 

Ms Churley: So what you’re saying is the existing 
laws need to be improved, but what this bill is doing is 
making it worse. 

Ms Villasin: It’s opposite. 

Ms Churley: It’s the opposite, actually going back- 
wards instead of forwards. 

Ms Villasin: Definitely, yes. 

Ms Churley: Do I have another — 

The Vice-Chair: About 15 seconds. 

Ms Churley: Would you say that some women can be 
in jeopardy as a result of going backwards, given that this 
is mostly women domestic workers living in people’s 
homes? 

Ms Villasin: Jeopardy in the sense of — nght now, 
there’s only 1% of those who complain to us who go and 
make a claim. The possibility is it will be even less than 
1% who will ever make a claim after this. 

Mr O’ Toole: Thank you very much for your presenta- 
tion. I don’t think we’ve specifically heard from a 
domestic/home worker group in the past. I think it’s a 
good, insightful presentation. I was just looking up some 
of the current employment standards acts on domestic 
workers. You’re aware, I gather, that they’re not covered 
directly, similar to most other working groups under the 
current act? 

Ms Villasin: Under the current act, they’re not covered 
for all of the act. 

Mr O’Toole: That’s right, yes. So there are a number 
of changes. In this act, you feel, because of their isola- 
tion, perhaps they’re even further disadvantaged. Is that 
really the thrust of what you’re saying? Because of their 
workplace itself, they’re disadvantaged from the enforce- 
ment or entitlements? 

Ms Villasin: Because of the non-consideration of the 
situation of women who are working in the home, they 
are at a disadvantage under the current employment 
standards. Yes, I’m saying that. 

Mr O’Toole: How would you characterize the type of 
work? Are the majority of employers of domestics bad 
employers? 

Ms Villasin: The majority of employers do not 
consider them real workers. This comes from the fact that 
for a long time they were not covered and protected as 
real workers. They were not covered under the employ- 
ment standards, for example, until 1986, if I remember 


correctly. So there is a traditional look at women who do 
women’s work in the home workplace, that their work 
should be free. When they are paid, they are paid less | 
and when they’re ever protected, they’re protected less, 
as is the case now. 
Mr Hoy: Thank you very much for your presentation. 
Is it fair to say that some of the employers of domestic © 
help think they’re doing the worker a favour simply by 
having them in the house and that they’re not required to 
pay them? They’re giving them a roof and someplace to 
live, therefore they think: “This is a great favour on my 
part. I don’t have to pay these people as well.” Is that 
what they believe? : 
Ms Villasin: In fact, one of our long-standing demands 
of the immigration program is that the mandatory live-in | 
requirement be not made a condition of their permits, 
because for us, the migrant domestic workers should — 
really have a choice to be able to leave a bad working — 
condition and it’s more difficult for them if part of their — 
being able to stay in Canada is tied to their being live-in — 
workers. | 
Mr Hoy: And if they could choose their place to live, 
perhaps they would make more claims? | 
Ms Villasin: If they could choose their place to live, 
then definitely they would live in a good employer’s 
home workplace, because most of the time they consider - 
that as saving more money. But certainly each and every © 
domestic worker wants the choice to be able to live in or > 
live out. Actually, some employers, maybe a lot of | 
employers, especially more the middle class and not very, 
very rich ones, actually prefer that their domestic worker — 
not live in. : 
The Vice-Chair: Thank you very much for your. 
presentation this afternoon. 


LAW UNION OF ONTARIO 


The Vice-Chair: I would ask if a representative from | 
Andra Associates Inc is present. Seeing not, I would ask | 
if the representatives from the Law Union of Ontario - 
would come forward, please. 

Mr Malcolm Davidson: My name is Malcolm David- 
son. I’m a representative of the steering committee of the © 
law union. To my right is Mr Richard Blair, one of our | 
members, who is going to be presenting the lion’s share - 
of our brief, or a summary of it. We’ll both be available » 
to answer questions and make comments if you have 
questions. 

Mr Richard Blair: I’m not going to read the brief. I 
think obviously the committee will have time to do that | 
and there are important things the committee has to do by | 
way of considering the submissions of all of the pres- 
enters. So that there’s some time for questions, I’m going 
to focus briefly on a number of the points that are of 
paramount concern for those of us who represent working | 
people and trade unions and have had exposure from that » 
perspective to the Employment Standards Act and its — 
workings over the years and have something to say about 
these amendments. | 
1430 

We focused on a number of points in the brief and I 
want to take just a moment to recognize the authors of | 
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the brief, of whom I was not one. Their efforts are of 
course important. 

We focused first of all on access to justice for non- 
unionized workers and for unionized workers. We have 
focused on access because it’s obviously important, 
regardless of what the statutory entitlements are. They’re 
not particularly worthwhile unless they can be enforced. 

The bill provides, first of all, for a statutory maximum 
for claims to be enforced, by way of a complaint to the 
employment standards branch, of $10,000. That presents 
a number of concerns, from our perspective, the most 
obvious of which is that in cases where the entitlements 
which a worker has been denied exceed $10,000, the 
worker is then faced with the choice of either proceeding 
through the complaint mechanism and essentially forgo- 
ing the amount in excess of $10,000, or moving to the 
court system in an effort to obtain those entitlements to 
which he or she is entitled. The difficulty with presenting 
that choice is, first of all, access to the court system is a 
difficult and a time-consuming and expensive proposition 
for all except a fortunate few. Forcing people to trade off 
their statutory entitlement in exchange for an opportunity 
to pursue a statutory entitlement in excess of $10,000 
through the court system is a choice which we feel is 


inappropriate. The courts are less efficient, in our experi- 


ence, less cost-effective, than the mechanisms that 
currently exist for enforcement through the employment 


_ Standards branch, and the net result is essentially a cost 


transfer to the Ministry of the Attorney General in cases 
where the statutory entitlement exceeds $10,000. 
Similarly, there’s a provision which prescribes persons 


from proceeding to complain for amounts under a 


Stipulated minimum. Many of the same considerations 
apply for persons who wish to pursue amounts of less 
than whatever that prescribed minimum may turn out to 
be. The only avenue for enforcement will be essentially 
Small Claims Court, which, although it’s more efficient 


than the courts at large, is certainly substantially less 


efficient than the current procedures under the employ- 


‘ment standards branch enforcement and the Ministry of 


Labour mechanisms. 
With respect to unionized workers, there is a serious 


' difficulty, in our view, in providing that the collective 
‘agreement mechanism be the sole mechanism for pursuit 
‘of employment standards claim. One concern is that the 


mechanisms under a collective agreement, particularly in 
cases where collective agreements provide for tripartite 


boards of arbitration, come at a substantially higher cost 
_than the pursuit of these entitlements through the employ- 
‘ment standards branch. That cost is a real cost to the 


trade unions and a real cost to the working people and a 


‘teal cost to the employer, all of whom will ultimately 


bear some share of the cost of the pursuit — the union 
and the employer in strict dollar terms; the employee in 


the terms of their claim having to be considered among 
a number of competing claims that a trade union may 
have to advance. 


What we are left with is a situation where unions will 
be forced to place competing priorities on the enforce- 
ment of statutory rights on the one hand against the 


‘important business of administering the collective agree- 


Ment with the employer on the other hand, and the 


resultant tradeoff will be a net loss to the effectiveness of 
both the collective agreement enforcement and the 
employment standards enforcement. Trade unions do not 
have unlimited resources to pursue employment standards 
claims. They will have to make those tradeoffs. Those 
tradeoffs will surface in a number of ways if collective 
agreement considerations can’t be addressed effectively 
through the arbitration mechanism. Because there are 
employment standards claims that have to compete with 
those, those concerns are going to be addressed at the 
bargaining table and they’re going to show up in terms of 
industrial conflict and, again, in many ways it’s just a 
cost transfer. 

The other problem, of course, is that the arbitrators 
themselves may not feel compelled to do exactly what the 
employment standards officers do in terms of interpreta- 
tion of the legislation. You can be assured, I think, that 
the employment standards officers will not necessarily 
consider themselves bound by interpretations of the 
legislation that are arrived at by arbitrators. The net result 
will be a less than consistent application of the employ- 
ment standards legislation and these important minimum 
standards across the private and public sectors. One goal, 
it would seem to us, of public law is some consistent 
enforcement of public standards, which stands to be 
sacrificed if the enforcement in a collective bargaining 
relationship is transferred exclusively to the domain of 
arbitrators. 

With respect to some of the provisions that were 
initially contained in a brief, there were moves to allow 
collective bargaining tradeoffs. I’m not going to comment 
in detail on that. Should that appear again in the form of 
further amendments to the act, it will be of concern at 
that time, but I would simply say that it’s extremely 
difficult to measure monetary rights against non-monetary 
rights and it’s extremely difficult to ascertain how a 
package of rights can be said to be better than or worse 
than, taken together, a statutory minimum. We would 
have grave concerns if that part of the bill were to find 
its way back on the table and into legislation because we 
feel the situation, as it currently is — one knows, for 
example, that an employer can’t put an illegal demand on 
the table that undercuts employment standards rights and 
if they do so it’s a simple conclusion that they’re bargain- 
ing in bad faith. Many employers, as soon as they realize 
that, simply take the illegal demands off the table. If 
there are going to be protracted arguments about whether 
the demands are or are not illegal taken together as a 
package, those are simply going to find themselves in 
front of the labour board at increased cost to the parties. 
They’re going to find themselves in the place of indus- 
trial conflict as those issues don’t get resolved easily and 
quickly in collective bargaining. We would not want to 
see those provisions back in the bill. 

There are a number of recommendations we make for 
trying to prevent violations of the Employment Standards 
Act. These are important minimum standards. We have 
referred in our brief to Professor Arthurs and his com- 
ment, which is as timely now as it was in the 1960s, that 
there is such a thing as industrial citizenship, and there 
are rights that pertain to workers that should not be 
subject to easy erosion and there are minimum standards 
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which all citizens and all workers, regardless of their 
citizenship, should be able to rely on. 

We have some real concerns about any efforts, as we 
see here, to privatize, to move those standards out of the 
public sphere and into the private sphere. It seems to us 
that the most effective thing that can be done and the best 
thing the Legislature could do would be to take the steps 
that we, among others before this committee, have 
recommended in terms of ensuring that there are proper 
inspections and proper reporting mechanisms, proper 
enforcement at the front end so that people don’t have to 
worry about the cost and where to place the cost of 
litigating violations to basic standards in the workplace at 
the back end. 

I welcome questions that you may have. IJ think the 
most appropriate thing to do is to answer questions at this 
point, but before I do that I’m just going to ask my 
colleague Malcolm Davidson if he has anything that he 
would like to add before I take questions. 

Mr Davidson: Thank you, Richard. I’d like to stress 
the points we’ve made in our brief at pages 5 and 6. We 
are aware of attempts by the legal profession and by the 
Ministry of the Attorney General to fix civil litigation to 
make it affordable within this province. There have been 
various initiatives taken by the legal profession and some 
of them by the Attorney General — case management 
being one, ADR, alternative dispute resolution being 
another, simplified rules of civil procedure — but the fact 
is there are no results from those programs yet. Civil 
litigation is a broken down horse. There are attempts to 
breathe life into it, but there are certainly no results from 
it and any move by the Legislature and by the govern- 
ment to force people to use civil litigation is a regressive 
move, in our view. Thank you. We would ask for ques- 
tions, if you have them. 
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The Vice-Chair: We have a minute each per caucus, 
starting with the government side. 

Mr Rollins: Thanks for your presentation. I think it 
puts a different light and twist to it than we’ve heard 
from different presenters. The time frame that most 
unions we have heard, and people I suspect you’re 
affiliated with too, as a time period to grieve a grievance 
is approximately 15 days, two weeks, maybe three weeks, 
but in that time frame. Everybody seems to be concerned 
that when, away from those, we ask for a six-month 
period of time, because we’ve heard from other pres- 
enters that when it exceeds that six-month period of time 
all of a sudden records are a year and a half or two years 
old and people who were working there are not there. Do 
you feel that’s taking away very many rights from the 
number of people who would be grieving it under that 
six-months condition? 

Mr Blair: Let me address that. It’s obviously been the 
case up to this point that whatever the time frames are for 
employment standards complaints it’s been two years to 
this point, and of course it’s proposed that it change, and 
it may change. The first thing I would say is that consist- 
ency is important. I’m not sure I understand why it is that 
a worker who has a trade union should be required to 
complain more quickly than a worker who doesn’t. There 
will be cases where the trade union will contribute to the 


worker’s understanding of the issue, and so a complaint 
can be made faster because there’s a trade union there 
that knows a complaint should be made faster. But trade 
unions aren’t all large, sophisticated organizations with 
sophisticated legal departments or legal counsel or non- 
legal people who are well trained. Some of them are very 
small. 

We’ve heard a lot about workplace democracy under 
this government and I think if one were to examine trade 
unionism in Ontario, both in the past and today, you’d 
find that a lot of trade unions are really made up of small 
locals of rank-and-file people who don’t necessarily have 


all of the specialized knowledge they need about statutory — 


entitlements right at their fingertips. I’m not sure they 
should be less entitled to whatever the time frame is than 


someone who’s not represented by a trade union. That 


strikes me as just unfair. 
The other thing I would say — 


The Vice-Chair: Excuse me. I am going to have to | 


move on here. Mr Hoy, you only have two now. 

Mr Hoy: No, but that’s what it was. 

The Vice-Chair: Yes, we had a minute. 

Mr Hoy: Thank you very much for your presentation. 
I was very interested in your comments about access to 
the courts and how it can be difficult. I guess you were 
talking about both in time and in dollars and cents. I 
appreciate that, and some of the other statistics you 


provided. You did mention that the standards branch 


might be more efficient than the courts. Can you give us 
a quick reason why you feel that way? 

Mr Blair: I feel that way because in part the employ- 
ment standards people are well-trained, dedicated public 


servants. They know what their job is and, but for 


considerations of backlog, they do it as quickly as they 


can and they get good results. They also have access, by — 
virtue of the statutory mechanism — they can do inspec- | 
tions, they can get records, they can get results because 


they can get things that in a court process we’re not 
going to be able to get until we get to pre-trial or dis- 
covery. Similarly in the arbitration process, we’re not 


going to get until we produce a subpoena on the first day 


of hearing. That’s a waste of time and it’s a waste of | 
money. There are well-trained people who do the job now | 
to the best of their ability and they can do it much more. 
cheaply than the courts because they have the knowledge» 


and they have the access to the tools to do it. 


Ms Churley: Thank you very much for your presenta- 


tion. On page 13, just a minor point. I would say that 


you're talking about Ontario having joined the race to the. 


bottom, although you don’t use those words. That’s part 
of what’s going on on all fronts. I would mention that 


you should put declining labour, environmental and social | 


standards in there, because the environmental deregula- 
tion and lowering of standards is just breathtaking. 
Mr Blair: I think we completely agree with that. 
Ms Churley: I think it’s important. 


I want to ask you a quick question. Earlier today, the 


Employment Standards Work Group suggested that one 


way to improve the situation of non-unionized workers” 


who fear retaliation if they file claims would be to make 


it illegal to fire workers without just cause. The federal 


labour code already includes this, and of course workers 
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who are unionized have this protection. So it’s a simple 
question: Would you support adding the: just-cause 


_ protection to the Employment Standards Act? 


Mr Blair: Absolutely. There’s no greater chilling 
effect on someone’s ability to complain or enforce their 
entitlements, whether they be employment standards or 
workers’ compensation or other basic workplace rights, 
than the knowledge that they might be fired, wrongly 
fired, for trying to do it. There’s no reason an employer 
should be able to discharge someone without just cause. 
There’s no information that it caused any problem in the 
federal sector. It works extremely well. There’s really no 
human justification for not all standing up and saying 
anybody should be entitled to employment without fear 
of dismissal without just cause. 

The Vice-Chair: I thank you for being here this 


afternoon. 


OLSTEN INTERNATIONAL BV 


The Vice-Chair: To assist committee members, we do 
have a representative from Andra Associates in the 
audience now. We also have a representative from Olsten 


' International. To their agreement, we’ll be hearing first 
from Gary French from Olsten International due to a need 


to catch a plane. Thank you very much, Mr Andrachuk, 


for agreeing to that. 

Welcome to our hearing process. Just so you know, we 
have 15 minutes for presentation and question-and-answer 
period combined. 

Mr Gary French: First of all, I would like to thank 
the next group, which has managed to make it possible 
for me not to incur too many traffic tickets on the way to 


_ the airport. 


My name is Gary French and I am the managing 


_ director of Olsten International, one of the world’s largest 
temporary staffing companies. I am a member of the 
- government and labour relations committee and a director 


of the Employment and Staffing Services Association of 
Canada, from whom you will be hearing later this 


afternoon. As an individual who has had direct responsi- 


‘bilities for hundreds of millions of dollars of corporate 


revenues in the US, Canada and Europe, I am of course 
particularly interested in any legislation that impacts 


_ workplace relationships from both my corporate perspec- 


tive and, I might add, as a proud Ontarian who would 
like to see Ontario prosper in the future. 
I recognize that this committee is at this time consider- 


_ing only the most basic housekeeping issues. In my view, 
_ this is nothing more than the late application of common 


sense when one considers when the current act was 
enacted. I support the minister’s approach and look 


forward to the next phase of reform of this critical piece 
_ of legislation. 


The current legislation seeks to provide basic protec- 
tion to workers in recognition of the fact that there 1s an 
inherent imbalance in the relative bargaining position of 


_ some workers as compared to employers. It seems to me 


that this is reasonable, but it is also fair to say that those 


addressing this committee for the most part do not 
_ represent those workers or indeed businesses least able to 
' give you input, and this should be borne in mind when 


considering the briefs submitted. 


Ontario is a part of the trend towards a global econ- 
omy and needs to strike a balance that allows its busi- 
nesses to compete cost-effectively while providing 
adequate levels of protection to the most vulnerable 
workers in society. To ignore this basic market reality 
and role of governments leads to the kind of problems 
Europeans face with high unemployment and with capital 
being exported to more favourable and flexible business 
environments. Ultimately the very people that we seek to 
help are the ones who suffer most. Flexibility must be the 
comerstone of the review process in providing minimum 
standards. 

1450 

The current act is difficult to understand and expensive 
to enforce. I support the initiatives in Bill 49 to privatize 
collections and clarify the language issues with regard to 
the entitlements around pregnancy and parental leave. 
Phase 2 will hopefully result in language that is more 
clear in so far as issues of substance are concerned. 

The continued notion of application and enforcement 
targeted at those in need of protection must be preserved 
in phase 2. This means workers but also businesses in the 
sense that the act must not create biases in favour of 
small businesses over larger ones, as the inevitable result 
is to make today’s big businesses tomorrow’s small 
businesses. In the case of my own industry, the temporary 
help industry, it is important to keep a level playing field 
that not only doesn’t create biases, but that recognizes the 
different nature of our workforce. Our employees work as 
much or as little as they choose and often for several 
different employers. It is important to remember that it is 
the assignment of the employee that is temporary, not the 
employment relationship. We need employment standards 
legislation that takes into account a myriad of non- 
traditional employment relationships and promotes self- 
reliance in the workplace. 

It is important that employers have clear rules to 
follow without double jeopardy between the courts and 
administrative tribunals. At the same time, it must be 
recognized that those in need of protection have a 
responsibility to act in a timely manner and to receive 
help in an equally cost-efficient, timely manner. This is 
ultimately of benefit to both parties in an employment 
relationship and to the public purse that finances claims 
recovery. 

The critical issues still lie ahead. Bill 49 sets the stage 
to begin phase 2, which will be part of an industrial 
strategy platform for Ontario’s ability to compete in the 
21st century as a modern, adaptable and globally com- 
petitive place to work and live. 

I would certainly welcome any questions from mem- 
bers of the committee. 

The Vice-Chair: We have just over three minutes per 
caucus, and we will start with the official opposition. 

Mr Hoy: Thank you for being here. A fair bit of your 
presentation is talking about the phase 2 aspect, I believe, 
where you’re talking about workers that may work for a 
time with multiple employers, various hours and so on, 
and I think those kinds of discussions are clearly going to 
be needed. We would rather have preferred that this 
phase 1 and phase 2 had been done all together so we 
could view the whole government opinion. They did have 
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part of this phase 2 discussion in this bill and then 
withdrew it. I think it would have been good for all 
employers, employees and legislators to see everything all 
at once. I do agree with you that many of the critical 
issues will lie ahead. Notwithstanding that, there are 
many, I believe, in Bill 49. 

We really don’t have a lot of time to get into it, but 
you do recognize, and you say that you do, the position 
of vulnerable workers. I hope you maintain that attitude 
as we look at phase 2, and I’m sure you will. 

Mr French: Let me just reassure you. I simply view 
this time as one to serve notice on the committee that this 
is something I’m interested in, and, as I wrote, I’m 
interested not just corporately but personally. 

I spend a great deal of my time in Europe. I’ve had 
broad responsibilities in the US, and I think I have some 
knowledge of the impact of these kinds of pieces of 
legislation on people. I certainly look forward to hope- 
fully being able to participate in the process and to 
comment. 

I’ve been rather disappointed at the reactions to this 
first phase. I mean, half the stuff I read in the press talks 
about child labour camps and so on. It’s been miraculous- 
ly overblown. I simply viewed it, particularly with the 
minister’s withdrawal of some provisions, as simply 
housekeeping. 

With regard to whether it should be all bound together 
and linked, that’s not for me to comment on, but I’1] wait 
for the government to roll out its process. 

Ms Churley: I agree with you that we should never 
blow anything out of proportion, and that sometimes can 
happen in the press either way. But this committee has 
been hearing time and time again from, in particular, the 
most vulnerable workers. We heard today from domestic 
workers and garment industry workers. You know from 
the press and other areas that these are particularly 
vulnerable workers, some of whom don’t even make 
minimum wage. 

You describe Bill 49 as housekeeping and common 
sense, and I’m sure you haven’t had an opportunity to 
look at the whole thing, but I would say to you that it is 
the perspective — and I’m not talking about the press 
here today but those vulnerable workers — that this bill 
contains much more than housekeeping. I’ll give you an 
example. With a cap of $10,000 and a six-month limit 
now, many of them, again especially the low-paid 
women, will be left out. And that’s just one aspect to it. 
In my view and in many vulnerable workers’ view it’s 
not just housekeeping. How do you perceive that? How 
would you tell these workers that it actually is just 
housekeeping and not to worry about it? 

Mr French: Well, you’ve got a bunch of concepts in 
your statement, but let me talk about the domestic issue 
which you raised. One of the things that concerns me 
there is that since the advent of basically the norm of two 
family incomes — and that, I realize, sets aside the issue 
of single parents and so on we’re facing things where, 
quite apart from the issue of employment standards, we 
have a multibillion-dollar underground economy just of 
cleaning ladies, for example. It doesn’t take a rocket 
scientist to say that at $75 a day, which is pretty normal 
for a cleaning lady, times five days a week, you have a 





pretty good amount of money that is outside of the tax 
scheme, from which all of us in both levels of govern- 
ment are hurt. That’s a related issue when I talk about a 
platform of industrial strategy. 

Conversely, there are companies that are in the busi- 
ness of providing home cleaning services — ours is not, 
by the way — and they find themselves at a disadvantage 
because people will go to individuals whom they simply: 
pay cash to outside of GST, outside of the tax frame-: 
work, and who in many cases are probably claiming other. 
social safety nets on the side. 

So while I have a lot of sympathy for the issue of what 
I think you would probably term the exploited worker, 
there are other issues that are not quite as clear and 
simple as to say all domestic workers are in poor shape. 
Many of them are making $25,000 a year tax-free. Many 
people wouldn’t mind that position. | 

The issue that is central to what you’re talking about 
is, how do you allow for the kind of flexibility for those 
who are playing honestly in the game from both sides, 
employers and employees, while still making sure that. 
those least able to protect themselves are not exploited, 
and taken advantage of? I don’t think there’s anybody 
who from a business perspective would disagree with that 
statement. 

Ms Churley: But those are the ones we’re most: 
worried about here. I take issue, but we don’t have time: 
to go into it, with what you said about domestic workers. 
But the most vulnerable people — we’re not worried 
about the good businesses and people who are playing by 
the rules. It’s those others that we are worried about. Is 
my time up? | 

The Vice-Chair: Yes, it is. Sorry. | 

Mr Ouellette: Thank you for your presentation. Does 
your company provide home-based workers, workers who 
go into households or work from their own house? 

Mr French: On the health care side of the business. 
We are the world’s largest provider of home health care 
people. | 

Mr Ouellette: How do you as a business regulate that 
aspect of the business? Because, as has been mentioned’ 
a number of times, one in four new positions created in 
the Metro area is in the home-based industries. How do 
you as a business regulate that? | 

Mr French: I don’t see what you mean by regulate it. 

Mr Ouellette: How do you monitor what takes place? 
Earlier on, for example, the needleworkers were con- 
cerned they would be paid on piecework, but I have no 
idea how somebody could judge if that person stops for 
a break when they’re doing the job. I don’t know. I don’t 
know how you would regulate something. 

Mr French: But they’re paid piecework. That’s 
exactly the reason why that doesn’t matter. They’re paid 
for what they produce, not for the time they put into it. 

Mr Ouellette: Okay. In your business it is the provid- 
ing of a service? | 

Mr French: Our business is providing a service fot 
which employees tell us how many hours they worked. 
On the home health care side, the patient would sign of! 
that they agree with those being the hours they worked. 
On the staffing service side, the client company woul¢ 
sign off that they agree with that, which is the basis fo! 
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| Our payment to our employee and our billing to our 
» customer. 

Mr Ouellette: So you monitor yourself and you have 

a good working relationship in that area? 

_ Mr French: Absolutely. 
| Mr Ouellette: How would you envision the govern- 
| ment stepping in to monitor some of the home-based 
; businesses? Yours specifically, you may have some other 
_ ideas because you have experience in how this operates 
_ in other facets. 
1500 
| Mr French: How would I anticipate the government 
| stepping in to regulate it? 

Mr Ouellette: Yes. How would we monitor what takes 
| place when people operate out of a home-based business? 
| Mr French: I'd have to think about why there’s any 

demonstrated need to regulate that area of business. At 
_this point in time it seems there are so many non-tradi- 
tional forms of work going on out there that even this 
‘committee, in the numbers of days it’s allocated for 
| hearings, is never going to hear about them all. The 
‘interesting thing is that I don’t seem to hear anything 
‘broad-based that would suggest that particular group of 
| people feels they’re taken advantage of in any way. 

Certainly from the point of view of our industry, which 
, 1s non-traditional in the sense that we assign employees 
_to work at a client’s premises, almost never have I ever 
heard any sort of complaint or issue arising from that. 
| Mr Ouellette: Okay. I appreciate that. 

The Vice-Chair: Thank you very much. Time is close 
enough to expiry that I don’t think we should start with 
another question. Thank you very much for coming this 

afternoon. 
| Mr French: Thank you for the opportunity. 


ANDRA ASSOCIATES INC 


The Vice-Chair: I would ask that John Andrachuk 
come forward, please. Good afternoon. Welcome to our 
hearing process. 

_ Mr John Andrachuk: Good afternoon. My name is 
John Andrachuk. I’m president of Andra Associates Inc. 
We're a general management consulting firm. I’ve got a 
pretty eclectic background in business. I’ve been every- 
thing from president of three manufacturing companies to 
CFO of a couple of insurance companies. I’ve been in the 
publishing business, the hotel business and so on, all at 
general management levels. So I’ve got a pretty compre- 
hensive idea of how business works in Ontario. I’ve 
‘Mainly been an employer, but when I was a young fellow 
I was an employee. 

__ Id like to start off with a personal anecdote. I’ve got 
six kids, and three of them are university age. A couple 
of years ago two of them were working at the Canadian 
National Exhibition, which you might think is a fairly 
well organized organization, having been around for 
longer than Confederation. Anyway, both of them got 
Cheated, by two different organizations. These were the 
bad bosses we all cringe about. 

My wife got really mad about this and she went after 

them. They refused to make the payments they were 
required to do. One was about $50 or $60; the other was 
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about $175. She ended up going to the employment 
standards group and asked them for enforcement. To her 
surprise, they said, “Oh, that’s no problem at all, ma’am. 
If you can just demonstrate this’ — which she did — 
“we'll issue a cheque to your kids,’ which they did 
immediately. It was very impressive. My wife then said: 
“What do you want us to do to help you to collect the 
money from these bad people?” And they were bad 
people. To her chagrin, the officer told her, unequivocally 
and without any intention of doing anything else, that 
they would not go after these creeps. They wrote off a 
couple of hundred bucks, two or three hundred bucks, 
whatever it is, and the reason was that economically it 
made perfect sense in those two particular cases, because 
it would have cost more to go after the enforcement. 

But what happened here? The good employers paid for 
this, the good people paid for this, and the creeps got 
away with it. If you don’t act, if you don’t enforce, then 
the bad guys get away with it, and these are the people 
we read about in the paper this morning. 

That’s interesting, but that’s really not why I’m here. 
I think this is probably fairly boring and the fact that 
there’s been virtually no press coverage except for 
yesterday really indicates that. This really is just house- 
keeping. Why wasn’t most of this stuff done years ago? 
If this officer who went to my wife and blithely wrote off 
several hundred dollars of the people’s money had had 
the enforcement powers, the time and the focus of being 
able to collect, to enforce, then it would have been a 
different story and maybe these bad people would have 
been driven out of business and some good people would 
have had a chance. 

To me, unless I’ve totally missed the point of what’s 
going on here, I think the fact that Bill 49 is calling for 
focus — in other words, take the crap away from the 
enforcement officers and let them do their job — looking 
for efficiency; taking away the silly things — for 
example, if you’ve got a union contract, why not let the 
union contract rule? It’s got a grievance procedure. I’m 
personally very familiar with how those operate. They 
work. Why not let them work? Why involve another 
party, to the cost of the people and, moreover, to the cost 
of the good employees working for bad employers? 

So this thing this morning — they showed it in the 
paper —I found quite pitiful actually because that’s 
exactly what this is all about, isn’t it? To address exactly 
that kind of question and to make it possible for the ESA 
officers to go and do their jobs. Maybe in the question 
period you guys can take me on, because — I don’t 
know — I might have missed something completely here. 

Anyway, the real reason I’m here today is that I'd like 
to urge you, as the resources development committee of 
the Legislature, to get on with the real job here, which I 
understand you’re going to do in the fall, of reformation 
of labour laws, practices and embedded inefficiencies, 
inflexibilities and rigidities, to let Ontario take its rightful 
place among the winning and progressive jurisdictions of 
the world. We should be up there with the winners. The 
way the game is set now, it’s extremely difficult for 
people — businesses and employees — to do that. I think 
you can do that at the same time as improving worker 
justice and equity, because without a job there is no 
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equity. It doesn’t matter whether your job is at $8 an 
hour, $6 an hour or $100 an hour — without a job there 
is no equity. 

The world of work, as we all know, has changed 
fundamentally and irrevocably. We’re never going to go 
back to the way it was. What’s basically needed now is 
labour market flexibility to accord with the new game. I 
think you all know that there’s a stunning comparison 
between the rate of job creation in the European Union 
and the United States over the past 15 years or so. 
There’s a direct counterpoint here. They have labour 
forces of roughly the same size. The EU has had no net 
new jobs since at least 1980 — no net new jobs. In 
contrast, the United States has created at least 15 million 
net new jobs. That isn’t accidental. The central reason for 
it is labour market flexibility. 

I’d like to deal with the question of the nature of the 
workplace and how I believe it’s changed over the past 
20 years or so. Here’s how it’s been for about the past 
100 years. We’ve got supervisors and we’ve got workers. 
We’ve got managers and we’ve got employees. We’ve 
got owners and we’ve got workers. We’ve got masters 
and we’ve got servants. We’ve got the companies and 
we’ve got the unions. We’ve got us and we’ve got them. 
We’ve got actors and we’ve got the acted upon. That’s 
the way the game was actually set up. That’s the way it 
was designed. That’s the way it was organized. That’s the 
way it is. Therefore, I presume we could all say that’s the 
way it has to be and should be forever. 

I’m going to suggest to you that there has to be a 
fundamental change. There are a lot of interests, and 
some of them have probably been represented in your 
hearings here, in whose interest it is to continue the 
current practices. It’s in their interest. People who’ve got 
union jobs, people who’ve got bureaucratic jobs that 
enforce the current practices etc. If you look at this pitiful 
response this morning, the only thing the press was given 
to talk about by what’s come in front of you was about 
these bad bosses. Yet Bill 49, looked at in its essence, 
clearly intends to address exactly that question: to give 
the enforcement officers the ability to enforce basic 
labour standards, employment standards. Why don’t you 
just get on with it? 

To do this, to get on with the world of the future, 
you’ve got to get on with changing the frameworks, 
regulatory barriers, non-productive mandated costs, 
coercive practices and organizations, barriers to adaption 
to the new economic world. You’ve got to put your 
attention to getting rid of the baggage of the past. I’m 
going to suggest to you that the new world of work — in 
contrast to the past century or so’s paradigm, we need to 
create a new mindset about the organization of work 
where there is room for us and them, where everybody 
who is working for an organization is actually part of an 
economic unit, an essential part of it, and in fact is a 
partner in it. Then there’s a common economic interest. 
We don’t have masters and slaves. This is 1996, not 
1910. 
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People should be able to move to where they can be 
most productive, earn the most, be the most satisfied and, 
yes, escape the bad bosses. If working as a domestic or 


in the unregulated economy or whatever is such a bad 
thing, let’s put the situation in place — you’re the only. 
people who can do it — where they can escape and get. 
good work at good pay for long term. 

Wage labour is the concept you’ve got to get rid of. It 
was invented to suit the organization of mass production, 
but it no longer applies to the new world of work. Finite 
management was designed by the bosses to make their 
jobs easier. The worker was seen as an interchangeable 
unit. The mindset was institutionalized in their own self- . 
interest by the unions, by the lawmakers, by the lawyers, 
by various management practices, management systems | 
and so on. They all lead to the institutionalized | 
adversarial labour situation we have today. By design, the. 
labour laws are adversarial and confrontational — by: 
design. Smart, real smart. It may have been smart in 
1955; it’s dumb in 1996. | 

I’m suggesting to you that we need the work practice | 
flexibility that Bill 49 is beginning to address. I believe 
there was a retraction of one of the proposals, and that. 
proposal dealt with negotiated work practices; for. 
example, working on a holiday. I personally think it’s. 
incredibly pitiful and silly that it was withdrawn. I don’t | 
understand why it would have been. Surely, in 1996 
rational people can make an agreement as to when 
they’re going to work and what their conditions of work 
are going to be. They don’t need the interference of a 
base law that says you can’t work on Canada Day or you 
need triple time or whatever on Sunday or a statutory 
holiday. It’s silly, perfectly silly. 

I’d like to congratulate you on your addressing the 
administrative cleanup items that are set in Bill 49, but. 
you need to get on with the real job. You need to put in- 
place the rules of the game that will create long-term, 
rewarding jobs for Ontarians and I look forward to your’ 
further deliberations later this fall. 

Ms Churley: Thank you for your presentation. I think | 
your last comments are ones we could probably all agree. 
with, about well-paid jobs being available for everybody. | 
How we get there I guess is the big question. I don't 
know we would agree fully —I’ve been listening 
carefully to your presentation — about how to get there. 
But certainly, in terms of this bill and some specifics, I 
found your story about — I believe you said it was your 
children working at the Ex. What happened happened to’ 
my daughter. There was also sexual harassment involved. 
I know countless other people have had those kinds of 
problems over the years. It’s a good example of why we 
need good laws and enforcement. | 

Bill 49, for instance — and this is why I would say it’s 
not just dealing with housekeeping here — would allow 
the government to set a minimum level of claims recover- 
able. We don’t know what that’s going to be yet, but to 
me that’s very crucial. That’s not just housekeeping. 
Coming back to these young people who were exploited 
at the Ex, leaving aside whether or not they were in that 
case dealt with or not — in the case I’m talking aboul 
they weren’t either — don’t you think that setting 2 
minimum is going in the wrong direction? ) 

Mr Andrachuk: Ms Churley, that’s the only item | 
saw when I read this stuff that I completely disagree 
with. I notice there is no specification of it. I think 
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whether it’s one cent or $1,000, the act should apply. 


_ There simply is no excuse for having a minimum, I don’t 
_ think. 


Ms Churley: So you would recommend that there be 


an amendment. Thank you. 


Mr O'Toole: Thank you very much for your presenta- 
tion. I concur that the real job is phase 2. That’s the real 
job. 

I don’t espouse any more global competitiveness than 
is absolutely necessary, but I think this morning we did 
get some good information. It wasn’t in the press; it 
probably will be picked up. But we’ve got the book here 
and we’re getting it waved in front of our faces. It’s Bad 
Boss Stories and it’s out. But actually, as I was reading 
the report that was submitted, I have to thank the Em- 


| ployment Standards Work Group for giving me the sta- 


tistics that during the period of the last 10 years, the 


_ history is that the number of claims has gone up by some 
| 300%, and the amount of the claims has moved up 300%, 


and yet the collection has gone down by almost the same 


, amount. So it’s fine to have laws. My point is this: Is the 
_ current system working? 


Mr Andrachuk: It sure sounds like it isn’t. 

Mr O’Toole: The number of claims is going up, the 
amount of the claims is going up by 300% — you can 
quote me — and the collection has gone down. 

Mr Andrachuk: It sure sounds like it isn’t. 

Mr O’Toole: It’s 23 cents on the dollar. The system’s 
broken. Anyone who thinks the status quo is acceptable, 
I’m not sure where they have their head; maybe in the 


_ sand. 


Mr Hoy: I appreciated your presentation. In the early 
part of it, you were talking about enforcement. Clearly 


_we have to do a better job of that. The previous mem- 
_ber’s comments on the 300% range that he’s talking 


about, I’ll solidify that, and I think that’s what you were 


| trying to get across to us today. 


We recognize that many of the employers are good 
bosses — many of them — and there are good working 


relationships, both unionized and non-unionized, in 


Ontario. However, we must look at those who fall 


| through the cracks who are vulnerable or victimized. 
_Maybe they’re not vulnerable; maybe they were just 
_ victimized, like your children were. But I appreciate your 
_comments and your thrust that enforcement could be a 
' large part of the problem here. 


Mr Andrachuk: Very definitely. Without power, it’s 


totally ineffectual, it’s impotent. Why have it on the 


books? 

The Acting Chair: Mr Andrachuk, we appreciate your 
presenting to us today and appreciate your attendance 
here. Thank you very much for taking the time. 


TORONTO-CENTRAL ONTARIO 
BUILDING AND CONSTRUCTION 
TRADES COUNCIL 


The Acting Chair: If we could now call the Toronto- 
Central Ontario Building and Construction Trades 
Council, Mr John Cartwright. We have 15 minutes to 
spend together. If you’d like to make a presentation to us, 


_We can use any remaining time in questions. 


Mr John Cartwright: My name is John Cartwright. 
I’m the business manager of the Toronto-Central Ontario 
Building and Construction Trades Council. That repre- 
sents about 40,000 unionized construction workers in 
central Ontario. With me is Irit Kelman, who I have 
asked to sit in with me to present a personal experience 
that I think is important for this committee to understand. 

Mr O'Toole: Mr Chair, is there a written presentation? 

Mr Cartwright: No, there’s not a written presentation. 
There will be other presentations made by the provincial 
building trades and some other specific construction 
unions. 

I guess when I’m looking at this bill, it’s pretty clear 
why much of the response to Bill 49 has been to say that 
this is the bad boss bill, because from our perspective it 
certainly is about encouraging and condoning the activ- 
ities of bad bosses. 

When I think back to that famous old saying, and Ill 
try to paraphrase, that the law in its wisdom allows both 
the rich as well as the poor to sleep under bridges, it’s 
almost an irony that Bill 49 allows the rich to do one 
kind of thing and the poor or the workers to do some- 
thing else, in the sense that at this point in time, with the 
bill, you have the ability of an employer to steal from 
their employees. If it reaches over $10,000, there’s no 
penalty and they’re in fact rewarded for having stolen 
that much more from their employees. Of course, if an 
employee was to steal anything, they’d be facing immedi- 
ate dismissal and probably a jail sentence. 

Those are the kinds of frustrations we feel as an 
organization looking at this initiative, as well as a number 
of other initiatives of the government. 

I want to cast your minds back to 1961 and St Pat- 
rick’s Day, a wonderful historic day in Toronto. In 1961, 
five labourers died tragically in a tunnel disaster known 
as Hogg’s Hollow disaster in Toronto. They died because 
of poor regulations, because of a lack of a health and 
safety regime and enforcement. Their deaths and the 
tragedy that surrounded it sparked basically an upsurge in 
the immigrant community in this town, among the Italian 
immigrants largely, demanding to be treated with dignity 
and to be treated as human beings. As a result, a whole 
lot of red tape was established: red tape around 
tunnelling, red tape around shoring and red tape around 
health and safety procedures. 
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This is 35 years later, and part of this government’s 
interest seems to be eliminating red tape. Unfortunately, 
it’s the red tape that in many cases protects our people, 
because what was happening in the 1960s, with young 
men lining up along Dufferin Street waiting to be picked 
up by pickup trucks to go and build the houses and the 
apartments and not knowing really who they’re working 
for because they didn’t have the language or the know- 
ledge of the laws, being exploited and finding themselves 
being given rubber cheques week after week but not 
being in the position to complain because they were 
worried about what their status was, or their families’ — 
that’s still being repeated today. Probably most of you 
who sit in the Legislature and come from perhaps other 
parts of the province don’t know that that’s being repeat- 
ed today. But if you get up at 6 o’clock and you look up 
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Dufferin Street in Toronto, you’ll still see that with the 
new immigrants, be they Portuguese or West Indian or 
African or Latin American. That’s still happening. 

Our council is involved currently in a large organizing 
drive in the housing sector. The interesting thing that’s 
happening is that we’re not being faced with people who 
are saying, “Oh, yes, we want higher wages and benefits 
and pension.” We’re being faced with people who are 
saying, “I want a union because I’ve been promised a 
certain rate,” or if I’m pieceworking, “a certain amount 
of money to do a house, and when the house gets done, 
or the third house or the fourth house gets done, the boss 
says, ‘I know you’re supposed to get $1,100 for that but 
I can only afford to pay you $800; take it or leave it.’” 
That’s still happening today in the construction industry. 

We have experiences of asbestos tear-outs with fly-by- 
night contractors where immigrant workers who don’t 
know the English language or don’t know their rights are 
being involved in tearing out asbestos and being given 
dust masks to do the work, and then at the end of the day 
still not being paid properly. When the job is over, the 
company disappears and they have no rights to get 
anything that’s owed to them. 

So to see this government’s initiative moving in the 
direction of taking away what protection workers have 
and not bolstering the protection of workers is really 
quite galling. 

I’m going to touch on a couple of very specific things. 
The first is the aspect of the act that talks about the 
requirement to either take the act or take civil action in 
order to get the employee wage protection plan. In the 
construction industry, you must register a lien in order to 
be applicable for that. The amendments that are brought 
in through Bill 49 would put our people in a situation 
where they could jeopardize themselves by either not 
engaging in civil action and therefore forfeiting any right 
to an employee/worker plan, or trying to get ahead with 
what’s there and basically being put in a catch-22. I 
would imagine that’s an oversight of the drafting and I 
would want to point that out, as I imagine a number of 
other deputants from the construction industry will do. 

We want to point out very strongly that while we 
applaud the government, realizing that one of the initial 
proposals about flexible standards that could be negoti- 
ated has been withdrawn, we are very concerned that 
anybody thinks they should bring that back in at some 
later date and in some other format. It’s clearly unaccept- 
able that the law would allow for contracting out of 
standards in that format, whether it be, from what we’ve 
seen in our industry, by so-called company unions that 
have been established to sign sweetheart deals with the 
company — and the notion that they could go beneath 
employment standards is unacceptable — or in fact even 
a legitimate trade union that’s put in a very difficult 
bargaining situation where people are out on strike for 
weeks and weeks and being told that they only get an 
agreement back if they agree to conditions less than 
employment standards. Either of those situations is quite 
frankly immoral and we hope that does not see the light 
of day again. 

I’ve asked Irit Kelman to join me, because she’s a 
young woman who spent some time this summer working 


in the service sector. When I talk about our membership 


being construction workers, that’s only one part of the 


picture, because of course all of our people, their wives 
or their daughters or their immediate family generally 
work in the service sector. The kind of intimidation that’s 


in the service sector is far more problematic, I suggest, 
than we even have in construction, where there’s no such 


thing as seniority. 
Irit perhaps has the benefit of having an education and 


having English as a first language, which many of our 


members’ wives and friends and girlfriends and daughters 
and children do not. But I’d like her to share an expenri- 


ence that she’s had recently working in the service sector | 


in the restaurant industry. 


Ms Irit Kelman: Good afternoon. As was already said, 
my name’s Irit Kelman. I’m a university student at York 


University and, like a lot of other students this summer, 


I had quite a bit of trouble finding a summer job, which 


obviously one needs to survive in university. 


Looking around, I finally managed to find a job at a 


new restaurant-café that opened up in the Yonge-Bloor 


area. However, there was one catch to it: I had to agree. 


to train without pay. Considering that time was moving 
on and I just needed something so that I could get some 


sort of money, I agreed reluctantly. Luckily, I was a fast. 
learner, so after a couple days I had the coffee-pouring 
and cake-cutting down pat and I was actually able to start. 
my paid shifts. Some of the other details of some of the 


violations that occurred in the restaurant are in — this is 
one of the stories in the bad-boss hotline, the book that 
you were handed out this morning, on page 87. 


Eventually, I did get my money. I was removed from. 


| 


the schedule because I had made it clear I wanted to try 


a different job. Because I’d made such a fuss the first 


time about being trained for free, the boss was afraid to 
approach me to suggest free training again, so I was just. 


removed from the schedule without warning. It took a 


month before the first paycheque bounced and then I had. 
to keep going back to get my money, which was given to. 


me in small change — lots of fun to carry around. 
The most frustrating thing for me was that some 


people — and not all of them; I’ve had a lot of good 
jobs. But there are a lot of employers out there who are. 
consciously and purposely breaking the law because they 
know the enforcement is not as strict as it should be. I 
was told to my face that myself and all the other people. 


could go and lodge a complaint with the Ministry of 
Labour. He doesn’t care. He’s not denying that he owes 


us money; he just doesn’t happen to have it at the time. 


and knows that it’ll take a while before an order 1s 


actually made, and even then there won’t be any punish- 


ment. 


Another example is that he hired two students who 


were in from the UK on a work exchange program, 80 


they are legally entitled to work in Canada. They event- 


ually quit because the conditions in the restaurant weren't 


exactly pleasant, and he absolutely flat out refused to pay. 
them and told them to go to the Ministry of Labour. Bul 


with a six- to nine-month time period before an investiga- 
tion is begun, these students will be out of the country 
and there’ll be no way for them to enforce their rights. 
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| It’s just interesting that this morning a lot of the 
-employer organizations were saying that they were 
involved in extensive educational work with their mem- 
bers. It would appear that it’s not that the employers 
_don’t know, that they aren’t aware of the standards. It 
, appears, to the contrary, that they are aware of the 
, standards, and that’s what makes it more insidious. All 
_these breaches are done knowingly and almost strategical- 
, ly to try to increase their personal profit at the expense of 
people who need to pay rent and pay for school and other 
_ things like that. 

| Mr Cartwright: That’s the kind of situation, as I said, 
and to some degree Irit is quite lucky because she has 
English as a first language. But many of our members’ 
families work in the service industry and they face those 
kinds of situations time and time again. 

That’s our presentation, members of the committee. I’ 11 
be happy to answer any questions. 

__ The Acting Chair: Thank you very much. That leaves 
‘us three minutes, with about a minute per caucus. We’ll 
Start with the government side. 
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__ Mr Baird: Thank you very much for your presenta- 
tion; we appreciate it. Obviously issues like you encoun- 
‘tered as a young person starting out as a student are 
‘particularly relevant. We’ ve heard a tremendous amount, 
particularly about the issue of education and how we can 
best do that. It’s certainly an issue we’re looking at. 

' My question pertains to your thoughts on collection 
_agencies. One provision of the bill, as you know, would 
‘contract out the collections component of the act. Right 
‘now the collections are attempted to be done by employ- 
‘ment standards officers themselves since the collections 
branch of the ministry was disbanded in 1993 by the 
previous government, with the resulting staff discharge. 
Would you have a problem if private collections 
| agencies could bring in more money for more workers? 
Right now we’re only bringing in 25 cents on the dollar. 
Tf that provision did stand and was passed and imple- 
‘mented a year from now and the rate were to go up 
considerably, do you think that would be a good move or 
a bad move? 

_ Mr Cartwright: Why do you think the collection 
agency could get more money than your current 
‘employees? Obviously the question that leaps to mind is, 
‘the people who will be working for a private collection 
‘agency would be, I imagine, paid less than the current 
‘public employees, and we would oppose that move. 

| Mr Baird: They do right now. We as a ministry 
‘accept less. The reason, in answer to your question, 
would be pecuniary interest. 

Mr Hoy: Thank you for your presentation this after- 
noon. It would be interesting to know the correlation 
‘between high unemployment rates and, we’ll say, abuses 
of employees. We had a submission a week ago where an 
employer said he had approximately 350 job applications 
for five positions in the service sector area, so he had lots 
of people to choose from. It would be interesting to see 
how the statistics of abuse to employees increase with the 
unemployment rate, because obviously he has the power 
to say, “I have 345 other people who wanted these jobs, 
‘sO you work the way I suggest.” I appreciate your story 


and how you were affected by that, but I think it would 
be interesting to know. 

Just recently, not before the committee but otherwise, 
I heard of job applications and the person said, “I had a 
stack this high” — it was quite big — “and I just 
grabbed the top of it and threw it in the garbage and 
looked at the rest of them.” We can clearly see that some 
of this may be affected by the high unemployment rates 
and the abuse that follows through from that. 

Mr Cartwright: There’s no question that we’ve seen 
a correlation with that, particularly in the housing indus- 
try. When the bottom dropped out of the housing market 
in the late 1980s, people generally were being paid the 
fair rate. After three, four or five years of very high 
unemployment there wasn’t the option of walking away 
from that employer who was cheating them. If that was 
the only person who had a job, the next time they had to 
go back to that person even though he’d just ripped them 
off for 30% of their wages on the previous project. That’s 
how it’s impacted on our people. 

Mr Christopherson: Thank you both for your presen- 
tation. Two quick questions: One, earlier today we head 
from the Council of Ontario Construction Associations, 
who said, “The goals of Bill 49...are clearly a more 
efficient and effective use of government resources, while 
protecting basic standards for employees.” I wanted to 
hear what your reaction is to that statement. 

Second, in the restaurant, were other employees 
prepared to stand up for themselves as you did or were 
there people who were afraid to because of recrimination 
by the employer? 

Ms Kelman: When I was working there — I ended up 
only working there for a month — an employment 
standards claim did come in at the time. I don’t know 
what other people have done. I tried to get a copy of the 
phone list, but a lot of the phone numbers were wrong, 
and obviously, because everything happened so fast, it 
was too late to go back. Also, as Don was pointing out, 
I know that for a lot of people in the kitchen, who work 
at the back, English is not their first language, and in 
terms of paycheques bouncing and not being paid and 
schedules being shifted and breaks not being given they 
were even worse off than the people in front. But people 
need money; they need any money they can get. 

Mr Christopherson: Do they know their rights? 

Ms Kelman: Most of them do, but they’re scared that 
if they complain, they’re going to lose their jobs. When 
you’ve got rent cheques and a family to support, you take 
what you can get. 

Mr Christopherson: Sure. 

The Acting Chair: We appreciate very much, Mr 
Cartwright and Ms Kelman, your coming in and present- 
ing to us today. Thank you. 


LUMBER AND BUILDING MATERIALS 
ASSOCIATION OF ONTARIO 


The Acting Chair: We now welcome the Lumber and 
Building Materials Association of Ontario, Mr Stephen 
Johns. Would you please identify yourself and your 
associates for the Hansard records. 
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Mr Stephen Johns: Thank you very much, first of all, 
for having us here today. My name is Stephen Johns and 
I’m here today in my capacity as executive director of the 
Lumber and Building Materials Association of Ontario. 
The LBMAO is the largest and most diverse regional 
building supply and hardware association in Canada. 

Accompanying me today are Simon Dann, the presi- 
dent of Buildmat Distribution Ltd, one of our LBMAO 
associate members who is representing our government 
affairs committee, and Andy Schroth, LBMAO member 
services manager. 

The LBMAO is a not-for-profit trade association that 
represents an industry comprised of some 850 retail 
lumber and building supply and hardware stores in 
Ontario. The LBMAO’s retailer members, ranging from 
the major chains to small independents, generate over 
80% of the industry’s total annual sales volume in 
Ontario, which stands at approximately $4.5 billion. Our 
association also has some 240 associate members, of 
which Simon’s company is one, and in that associate 
category we include manufacturers, wholesalers, distribu- 
tors and buying groups, among others; in short, the 
suppliers to the retail side of the industry — just a little 
preamble as to who we are. 

Given the times and considering that our economy, 
from a provincial perspective, must be competitive vis-a- 
vis the other provinces, let alone internationally, we view 
the proposed changes contained in Bill 49 as bringing an 
affordable and effective balance to an act that may have 
become too heavily weighted to one side. Perhaps it had 
also become too costly and bureaucratic. It is possible, 
however, that as economic and social conditions evolve, 
further revisions to those contained in Bill 49, enforce- 
ment powers etc, may be required. For now, however, 
these reforms appear in our minds to represent moves 
towards a positive balance in the act. 

I’ll highlight and comment on a selected few key 
points. 

First with respect to the amendments encouraging the 
workplace parties to become more self-reliant, we view 
this as a very positive move in that it empowers the 
workplace parties, and while there will on occasions be 
an unhappy party, we feel that this effectively places 
responsibility more in the hands of the workplace parties 
to negotiate mutually beneficial agreements and hopefully 
in the process develop stronger employee-employer 
relationships. What we don’t see is an intrusive kind of 
government stance as aiding and abetting that particular 
situation. 

On the point that the act will also be made easier to 
administer by giving enforcement staff access to employ- 
ers’ electronic records, this may be something to be un- 
certain about, especially access to electronic or what 
could be perceived as confidential or proprietary corpor- 
ate records and information. However, having said this, 
in fairness, for those who are deliberately hiding informa- 
tion to avoid their obligations, this obviously could be 
viewed as a useful reform from the employee’s perspec- 
tive. 

The same could be said about the handing over of 
collections to collection agencies, as employers would 


typically prefer not to be subjected to collection agencies. 
However, again in fairness, in today’s cutback mode we 
feel that such a measure will help existing employment 
standards staff to operate more effectively and efficiently 
from the important investigation and enforcement per- 
spective. 

On the issue of reducing the limitation period for filing 
a claim from two years to within six months of the 
alleged violation, we feel this is a welcome change, as it 
forces the claimant to make a move in what could be 
called ‘“‘current time” rather than two years later, for 
example, when everyone, including the claimant, conceiy- 
ably has lost a clear view of the event in question and the 
associated issues. The shorter time frame should be 
supported, I believe, by employers and employees alike. 

On the issue of increasing the limitation period for 
appeals to 45 days from the present 15, we again view 
this proposal as a welcome change since it really provides 
a more realistic time frame within which to consider all 
the information and evidence necessary to make a clear 
decision on whether or not to pursue recourse, pursue an 
appeal or whatever. 
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Further to that we suggest that this change theoretically 
should provide the increased flexibility to resolve prob- 
lems. In the absence of revolution, after having spent an 
appropriate amount of time and effort, there is now the 
specific time frame within which remedial action must be 
taken. We think parameters of that nature are beneficial: 
to all concerned. 

On the issue of prohibiting employees from pursuing 
a complaint through both the ministry and the courts, this 
change is probably significant in so far as it simply 
enhances the overall efficiency of the process. 

On the issue of clarifying employees’ rights regarding: 
seniority and the entitlement to vacation pay and time 
under pregnancy and parental leave provisions, we view 
the move towards clarification as a welcome change anc. 
a welcome move in that it reduces opportunities for crea: 
tive interpretation of the act. It also provides comfort tc 
the employer in knowing more clearly what his or her 
position is within the subject context. Having been there. 
as an employer I would appreciate that kind of clarifica- 
tion. 

After six months employees will still be able to pursue 
their claims through other avenues, such as the courts. Ir 
a sense I believe this proposal implies a pay-as-you-g¢ 
approach if the claimant has not been responsible enoug! 
to file during an “active” period. Again, it’s just logica | 
and makes good sense. 

On the issue of minimum and maximum amounts fo: 
claims, there was previously a cap. The fact that over the 
last few years we’ve had no minimum or maximum, tha 
left the situation open and potentially too expensive, a! 
some employers may have discovered, not to mention, OT 
the other side of the coin, potentially punitive (’ 
employees. 

In conclusion, we feel there are two questions tha 
must be answered within the context of the propose 
changes inherent in the Employment Standards Improve 
ment Act: 
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First, do the proposed changes enhance employer- 
employee relations and in the process reduce employer 


_ exposure to costly violations? 


Second, will the proposed changes maintain employ- 


| ment standards as opposed to slackening them, to the 


disadvantage of the good, the fair and the honest 


- employer and, conversely, to the advantage of employers 


| 


who are tempted to cut corners? 
We suggest that if the answers to these questions are 
yes, then we support and applaud the spirit and intent of 


_ the subject initiative and would look forward to its very 


_ early implementation. 


Thank you for having us, for your attention and for 
affording us the opportunity to appear before you today. 
We’re open to any questions. 

Mr Hoy: I am interested in your comments about the 
electronic transfer of information and registering and so 


_ on. Most groups have rather favoured this type of action, 
_ but I wonder if there would be one or two or so come 
_ forward and have some hesitancy about it. Do you care 
_ to elaborate on your nervousness about that? 


Mr Johns: We received a response to our reticence on 
that score from the minister, who suggested there was 


_nothing to be worried about and that this was really 
_within the spirit and context of efficiency. Having said 
_ that, I think Simon had a strong feeling on that one, so 
_ perhaps I’ll defer to Mr Dann. 


Mr Simon Dann: It’s simply a matter that some 


| companies will have proprietary and a competitive 
information product, financial information, and once you 
access an electronic or a computer database it’s really 
_ quite easy to move around, so there could easily be some 
-concem, perhaps paranoia, about visitors going into 
inappropriate areas. That might be misplaced paranoia, 


but let’s face it, it’s really easy to move around inside a 


computer if you know your way around, and all of a 
_ sudden information comes up in the marketplace that you 
‘didn’t want. With honest employers, there’s no problem 


on that score. There could be some concern. Obviously, 
let’s face it, people being what they are, there are some 


out there who will be hiding information, so for them 
that’s not a welcome area. But there are some legitimate 
concerns. 


Mr Hoy: I can understand that because there are good 
employers and businesses that simply don’t want to have 
their information shared with their competitors, so it’s 


_ just a natural event. 


Mr Dann: That’s not to say that the person coming in 


to do the investigation is going to look around, but in 
today’s environment everybody is going to be paranoid 


about keeping their information secret. 
Mr Christopherson: Thank you for your presentation. 


I found it interesting that you felt the move to six months 
from two years is something that would be, because it’s 
beneficial to both employees and employers, supported by 


both. I would suggest to you that if that indeed were the 


case, one would expect that after three weeks of 


travelling around the province we would have at least one 
presentation from someone, whether it’s unionized, non- 


unionized, legal workers, community activists, somebody 
_who represents the interests of workers, somebody, one 


group, who would agree with you that that was a good 


four That didn’t happen. Why? How do you square 
that! 

Mr Johns: I’m not sure what the answer to that 
question is. Certainly it’s our feeling that if there is an 
issue that has developed in the workplace that is not 
resolvable, apparently, through the respective parties or 
the affected parties in the workplace, I would think that 
both of those parties would want to see an early resol- 
ution one way or the other, not only an early resolution 
but an effective and appropriate resolution. I think the 
longer you drag these things out, the more negative the 
atmosphere becomes between the affected parties. 

As I mentioned in my brief, memories tend to wane a 
little bit as time goes on. I would just think that funda- 
mentally that kind of situation would be the type of 
situation you’d want to put to bed as effectively and as 
efficiently as possible, as quickly as possible. 

Mr Christopherson: The reality seems to be, from 
presentations we’ve had in every community — every 
community we’ve had a presentation, and usually a 
number of them, that because 90% of all claims are filed 
after a worker leaves the place of employment, and 
because of anecdotal evidence, most employees in these 
situations working for a bad boss — not the good 
members you’ve had, but the odd bad bosses who are 
there — are afraid to make a claim. Many times they 
have to wait until they’ve secured another job, which is 
difficult in this market, particularly if they don’t have the 
greatest skills. The two years allows them a chance to 
secure new employment and then they can file the claim 
and claim back at least two years of time that’s lost. This 
will prevent that from happening and people will either 
have to put their job on the line or forgo the money 
they’re owed. 

Mr Johns: Point well taken again. 

Mr O’Toole: Thank you very much to the Ontario 
lumber and building association. As in all industry, I 
gather today that technology and concern for workers’ 
safety are paramount in the workplace. 

Mr Johns: Certainly in our industry, workplace health 
and safety is critical. It’s critical from an insurance 
perspective, it’s critical from a WCB perspective, it’s 
critical from an operational perspective. It’s clearly a 
priority in our industry. 

Mr O’Toole: I am pleased to hear that. Do you 
believe this report is going to facilitate a more timely 
response to those bad employer situations — the six 
months, for example? It’s going to force those things to 
come in front of the employment officer earlier so that 
employees coming into the work setting, which may be 
a bad employer, don’t accumulate a two-year diatribe of 
cases and complications. Do you see that as part of this? 

Mr Johns: That’s clearly our interpretation, and if I 
didn’t make that clear, I apologize. 

Mr O’Toole: I’m just trying to get more clearly that 
I understood it, not that you did. 

Mr Johns: Really, I think one of the attractive features 
of Bill 49 is its commitment to expediting an early 
resolution of a process. 

Mr O’Toole: You’ve probably seen this and you’ll 
probably hear a lot about it from the union leadership in 
Ontario, which is going around about “bad boss” and 
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“bad, bad, everything bad,” and that this is wrong and it’s 
draconian. Do you think this is good for Ontario’s 
working climate or is it scaring away the small business 
person, this whole strategic kind of approach to negativ- 
ism around that, as if the majority — this suggests that 
the majority are bad bosses. 

1550 

Mr Johns: If it suggests that then — 

Mr O’Toole: Isn’t that bad for the economy? 

Mr Johns: I think that’s offensive, but I think the 
question, with respect, is somewhat rhetorical. I don’t 
know whether I’m answering the question, but I’d like to 
make a point, at any rate. One of the attractive features, 
we think, about this legislation is that it gives both the 
employer and the employee some credit. I think 
employees and employers have the ability to sort out 
problems with a view to resolving those things satisfac- 
torily. I think sometimes legislation sells human 
beings — employees, employers — short on that score. 
But in terms of the document which you are referring to, 
I think your question is — 

Interjection. 

Mr O’Toole: I go to the Beaver Lumber store and the 
Millwork and all those places, and they’re the real 
businesses in the community. 

The Vice-Chair: Sorry to interrupt you, Mr O’ Toole. 
Time has expired. I thank you very much for coming 
here today. 


COMMUNITY AND LEGAL AID 
SERVICES PROGRAMME 


The Vice-Chair: I would ask that a representative of 
the Community and Legal Aid Services Programme, 
Osgoode Hall, please come forward. Good afternoon, sir. 
For the sake of those present I would ask you please to 
introduce yourself. 

Mr Barry Wadsworth: Good afternoon. My name is 
Barry Wadsworth. I am a division leader with the work- 
ers’ rights division at the Community and Legal Aid 
Services Programme at Osgoode Hall Law School. 

Mr O’Toole: You’re standing in for Deborah? 

Mr Wadsworth: I am. She was called away to court. 
Community and Legal Aid Services is a student-run pov- 
erty law clinic at Osgoode Hall Law School. It’s funded 
by the Ontario legal aid plan, York University, and 
through private donations. The division in which I work, 
the workers’ nghts division, is staffed with volunteer 
students who advocate for clients in the areas of unem- 
ployment insurance, wrongful dismissal claims, some 
workers’ compensation and employment standards claims. 

The thrust of my presentation today is that there is 
nothing in Bill 49, An Act to improve the Employment 
Standards Act, which will do anything to assist my clients 
to redress their grievances against their employers when 
they breach the Employment Standards Act. In fact, it 
takes away several of those rights. The second point is 
that you already know that. You can’t not know it. 
Bearing those two points in mind, I’d simply like to talk 
about what the changes will do and the effect they will 
have on some of the clients I have had and will have in 
the future. 


First of all, the limitation period, the reduction from. 
two years to six months: I have a client who had an 
employer — we can talk about bad bosses and good 
bosses; I’ve had both. But the fact is, this is a person. 
who had an employer who deducted $400 a month for 
Revenue Canada deductions. He never remitted it to: 
Revenue Canada. Revenue Canada isn’t going after that 
employer. She can go back, under this new legislation, 
only six months, which means she loses one and a half: 
years for Revenue Canada deductions. 

Can she go to court? She probably could. She would. 
have to go to Small Claims Court if she came to us. 
because we’re only allowed to represent in Small Claims 
Court. If she went to General Division, she’d have to hire. 
a lawyer. She cannot get legal aid because it’s an em-) 
ployment matter. They don’t give legal aid certificates. A 
lawyer would probably cost her the significant portion of 
what she would get in a General Division award. It’s not 
worth her time. The Employment Standards Act is there 
to protect her rights against those people who would: 
misuse the rights they have as employers. They violated 
the law, and because you’re going to change the limita-: 
tion periods, they’re going to get away with it. That is’ 
not right. 

The maximum claim: Currently there’s no limit. The 
limit is going to be put at $10,000. I have a client whom 
employment standards awarded a $16,000 claim for 
wages and benefits that this person wasn’t given by her 
employer. So what happens with a $10,000 cap? She 
could have taken it to General Division. It would have 
been a two- or three-year claim to try to get that money. 
What does she do in the meantime? There’s unemploy- 
ment insurance, but we’ll get to that in a moment. 

This person stole money from my client. He did il 
contrary to the legislation of this province. Because she 
can’t get adequate legal representation, she’s going to' 
lose out on a significant portion of that. She can come tc 
us and we can take it to Small Claims Court: $6,000. We 
can take it to employment standards; she gets $10,000 
under the new legislation. That means he gets away with 
6,000 of her dollars. That’s not right. | 

As for a minimum amount, which it’s suggested wil | 
go into the regulations, I have a client who was chargec 
$98 to fix a machine that broke down while he was using 
it. It was a floor scrubber. I went to the Employmen' 
Standards Act, annotated version, to find what case: 
could be used to show that this was the wrong thing tc 
do. The only case I could find was the same employer 
He’d already had a decision made against him. He’s done 
this sort of thing before. If you draw up and create « 
minimum, even of $100, this gentleman loses $98 to ar 
employer who already knows that he’s violating the act 

Avenues of redress: Currently you can go through thc 
Employment Standards Act and you can do the wrongfu 
dismissal claims. The problem? The first is the money. 4 
lot of employers, believe it or not, actually put on thei 
record of employment when they terminate an employe 
that it was for misconduct, whether or not there wa’ 
misconduct, or they’l] put down that they quit. Why” 
Because then they don’t have to pay the statutory term! 
nation pay. The problem is that if it says “misconduct” 0! 
that record of employment and they try to go and ge 
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‘unemployment insurance, they don’t get it. They don’t 
get general welfare. They can get interim assistance, but 
\that’s the end of it. So what’s he going to focus on? He’s 
\going to come to us and say, “I need money coming into 
imy pocket because I have to feed my wife and children.” 
So that’s our focus. 

Unfortunately, we have a client whose employer put 
“quit” on the record of employment. He doesn’t speak 
English. They just handed him this paper and said, 
“Don’t worry about it.”” He went home, took it to his son, 
who does read English, and he said, “It says on here you 
quit today.” He didn’t even know what the form was. He 
thought he was going back to work on Monday. He’d 
‘been there eight years. It took us from November until 
July to get his unemployment insurance. So we hit the 
limitation period, the six months, again. We’re focusing 
on trying to get money into his pocket. If he’d filed a 
‘claim when he started, and we’re focusing on his unem- 
ployment insurance, he’d be stuck because of that six- 
month limitation period and the 12-day period as well. 
‘He has to make a choice between employment standards 
or wrongful dismissal in that 12-day period. 

_ As for the courts, obviously, as I stated, there’s a 
limitation to the $6,000 in Small Claims Court that we’re 
able to do. There’s no legal aid. In the common law, you 
ican go to the higher courts and get a higher award, but 
unfortunately it’s a higher test. What do you sue them 
for? Do you sue them for breach of contract? How many 
jof these small employers have contracts with their 
clients? So they talk about what the terms of the contract 
are. It’s also a higher test. You go to court, you have to 
prove more than you do under the Employment Standards 
Act. Under the Employment Standards Act, all you have 
to do is show that the employer owed this money, and 
you get it. Under common law, it’s a lot harder to get an 
award for a client; there are a lot more hoops that you 
have to go through. Essentially, there are also the Small 
Claims Court judges who, while they are very good, are 
far more into smaller commercial matters, and they’re 
just not used to the sophistication that can be had through 
employment contracts. 

1600 

Conclusion: There are the collection agencies, and 
there’s the matter of getting a settlement as opposed to 
getting an order from an employment standards officer 
because it takes a little less time, so you settle for an 
amount that’s less than what’s required under the act. The 
collection agency will then be able to negotiate. Because 
you haven’t got any money, there’s a little more pressure 
on you, they can negotiate it down, and it doesn’t come 
into review until 75% of what the settlement order was, 
which is already lower than what you would have got 
under the employment standards requirements. 

Our position is that our clients shouldn’t have to 
discount their rights to ensure the bottom line of a 
collection agency. That’s what it comes down to. As I 
said, nothing in the act, as far as we can see, is going to 
assist our clients in redressing the grievances that they 
Nave against employers who have violated the act. 

What I would ask is that you make changes based on 
a thought, and that is a thought of one of these people, 
any one of them, or go a little further: One of your 


daughters or your grandchildren is going to be in the 
workforce, and they’re going to have their rights violated 
by an employer. It’s bound to happen; out of the group 
that’s here, it’s bound to happen once. What do I tell 
them, or what does the person after me tell them, when 
they come and say, “Is there anything you can do about 
this?” and they had a six-month limitation period? I say, 
“Sorry, pal, you had a statutory right, but unfortunately 
you missed your chance because you were working, you 
knew that if you filed a grievance you’d probably get 
fired, and so you’ ve lost that chance.” 

As in a paper I put in previously that I believe had 
been distributed, the end of it says, it’s a paraphrase of 
Hippocrates, “If you can do no good, at least do no 
harm.” 

The Vice-Chair: Thank you for your presentation. We 
have about a minute and a half per caucus, starting with 
Mr Christopherson. 

Mr Christopherson: Thank you for your presentation; 
it was quite interesting. I would agree with you. If we 
could get them to at least do the last thing you suggested, 
which is not to do any harm, I could live with that; it’s 
the ongoing attack and damage they’re doing to the most 
vulnerable that’s so hard to stomach. 

Earlier today, we heard the Canadian Federation of 
Independent Business make a presentation. In that 
presentation — and I’d like your reaction to this — they 
said, “Small business people complain to us that labour 
legislation is one-sided and that employees enjoy many 
rights but few responsibilities.” What’s your reaction to 
that submission? 

Mr Wadsworth: In significant instances, it is one- 
sided, and unfortunately it’s skewed the other way. A lot 
of people know their rights or don’t know their rights, 
but they can’t ask for them to be enforced, because they 
need to continue to be employed. Even if they’re going 
to lose their job, they need some sort of letter that’s 
going to tell the next employer, “Take this person.” It’s 
skewed all right, but it’s skewed the wrong way. 

Mr Christopherson: The government called Bill 49 
“An Act to improve the Employment Standards Act.” 
How do you feel about that? 

Mr Wadsworth: I need to know who the improvement 
is for. 

Mr Christopherson: What’s your best assumption, 
based on your legal background? 

Mr Wadsworth: My best assumption is that it’s to 
improve the bottom line of the deficit of a government 
that’s focusing on the wrong things. It should be focusing 
on the people and not the money. 

Mr Christopherson: I’m sure I’m running out of time, 
but I would say to you that you should know that Bill 49 
will allow the government to lay off 45 employment 
standards officers by virtue of the rights they take away 
that no longer need to be enforced and the downloading 
on to unions and into the courts, as opposed to upholding 
their moral and legal responsibility under the law. I want 
to thank you for your contribution to the fight to try to 
stop this. 

Mr Wadsworth: If you could give them my card. 

The Vice-Chair: Is there somebody from the govern- 


ment side? 
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Mr O’Toole: Yes. That was a very interesting presen- 
tation. I just take small exception with your opening 
comments. We don’t have a written submission so I’m 
kind of going on memory here. 

The Vice-Chair: In fairness, I think it was handed out 
in last week’s package in advance of today’s hearings. 
It’s part of the reading from there. 

Mr O’Toole: We got a fair amount of paper and I 
didn’t get a chance to read this. 

That we should have known, should be aware, that we 
were taking away rights, that’s rather a presumptive 
statement. In my firm belief, I think I could make a 
substantive argument with respect to the six months. Let 
me put to you this question. It’s an old axiom; you used 
a couple of them today. Doing something wrong for a 
long period of time gives it the appearance of being right. 
Have you ever heard it? It’s the Hobbesian axiom of 
equality. Think about it: Doing something wrong for a 
long period of time gives it the appearance of being right. 

I would put to you that the current act is — think 
about it: doing something wrong. This current act, we’re 
collecting 23 cents on the dollar. Is that right? I’m asking 
you simply, is that sufficient? 

Mr Wadsworth: An individual’s perception of what 
is right or wrong doesn’t necessarily mean that it is nght 
or wrong. You have currently an employee who can take 
two years to file a claim and you must recognize the fact 
that they can be working during that period and not want 
to file a claim for endangering their own employment. 

Mr O’Toole: That doesn’t make it right, though. 

Mr Wadsworth: But it is a two-year period that they 
have, right? That is a right. They have two years, and 
you’re cutting it back to six. Now, isn’t that taking away 
a right, whether it’s right or wrong? 

Mr O’Toole: It brings it to the surface earlier and the 
claim period is all likewise adjusted. If it’s going to go 
on for two years, you’ll spend twice as much in legal fees 
collecting half as much. 

The Vice-Chair: We have exceeded the time here. 

Mr Wadsworth: Then they shouldn’t have done it in 
the first place. 

Mr Hoy: It was an interesting line of questioning we 
just had. 

Mr O’Toole: I have to be entertaining. 

Mr Hoy: You agree that the limitation on six months 
for recovery of moneys lost is a reduction in rights. 

Mr Wadsworth: It is. 

Mr Hoy: Limiting the maximum to $10,000, notwith- 
standing the fact you may be able to go to court — and 
you’re suggesting that some won’t be able to afford it — 
is a reduction of rights. 

Mr Wadsworth: It is. 

Mr Hoy: If the government is to put into place a 
minimum claim, would that not be a reduction of rights? 

Mr Wadsworth: It is. 

The Vice-Chair: Thank you very much for coming 
forward today. 


AMALGAMATED TRANSIT UNION 
CANADIAN COUNCIL 


The Vice-Chair: I would ask that a representative 
from the Amalgamated Transit Union Canadian Council 


come forward, please. Good afternoon and welcome to 
our hearing process. For those present, I would ask you 
to please introduce yourselves. | 

Mr Tom Parkin: My name is Tom Parkin. This sum-. 
mation is made on behalf of the members of the Amalga- 
mated Transit Union, who are the employees of many 
public and private operators across the province. Our 
members are regular middle-class working people, like. 
the vast majority of Canadians. We have families, rent, 
mortgages, groceries to buy, young children to raise, 
parents to worry about who might be aging, friends we 
care for, we have ambitions for our neighbourhoods and 
we have concern for our country. Because of all these 
things, like everybody else, we cannot separate our 
particular interests as members of an organization from: 
those concerns for our general society and our families. 
and friends. | 

When we speak with concern about legislation such as 
this, it is not simply for ourselves, because in fact this 
legislation doesn’t have a great deal of impact on us as 
people working right now, with some exceptions. But I 
don’t want to dwell on those because I do want to dwell 
on the very harsh attack that you are taking on people. 
You’re hurting people like perhaps your children, perhaps 
your friends, maybe your family members who are trying 
to build a life for themselves and will have that hurt by 
this legislation. 

This legislation will lead to greater disrespect by 
employer for the law and a stronger feeling among some 
employers that employees can be abused and stolen from 
with impunity. This is because through this legislation, 
the Conservative Party is giving a green light to bosses 
who want to steal from their employees. | 

We are indirectly hurt because someone I work with 
today who may get laid off in the future may well find 
himself or herself trying to recuperate from injury 
looking for a job and finding very little opportunity, and. 
then finding themselves on the margin of society. Those 
are the types of workers you are striking at. So you are. 
striking at people we care about and we try to speak for. 
1610 ! 

This legislation is part of a power shift and an 
attempt — maybe not an attempt, but certainly it causes 
a more polarized province. | 

Workers who are hurt by this legislation are at the 
margins of the labour force. They are the poorly edu- 
cated, the young people trying to get a start, the immi- 
grants searching to provide for their families, older 
workers trying to rebuild their lives after being discarded 
and downsized, and workers who have been injured. 
These are the people at the edge of our society: people 
who have no benefits, no pensions and no vacations other 
than those provided for in the Employment Standards 
Act. And now, through Bill 49, you’re gutting the 
enforcement of this act. 

These people most likely won’t be making a presenta- 
tion to this committee because the reason these people 
have no pensions and no vacations and no benefits 15. 
because they have no union and therefore they have nc 
voice. If their boss rips them off on their hours or oF 
their vacation, they don’t have a steward, they don’t have 
a local president to stand up for them, as do employees 
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\in our workplace, and they don’t have a fund that can 
find them a lawyer or hire an investigator. All they have 
is an employment standards office and employment 
)standards officers, and you’re taking those away. Con- 
| gratulations, Conservatives. 

' The members of the committee know well what the 
;amendments are to this act. I’m not going to dwell on 
ithem, but I want to raise a few points. 

/ Between April 1, 1994, and March 31, 1995, there 
‘were over 14,000 employment standards claims. These 
\claims covered everything of the usual variety. Investiga- 
\tions in that period determined that $64 million had been 
illegally taken from Ontario’s employees, and we know 
jthat $64 million is a lot of missing cash and so we do 
‘know that there’s a very, very big problem out there with 
‘employees being shorted. Anyone familiar with the 
workload in an employment standards office will know 
‘very well that the file backlog is terrible — three months 
‘before you would get a callback. 

' In this situation, obviously we’re looking for a 
response. Many would suggest that employers who break 
‘the law, particularly the repeat offenders, should not 
‘simply be told to pay back their employees but should be 
punished with fines, which would also serve as a deter- 
‘rent to others. 

__ As the situation stands today, lawbreaking can pay. If 
a crooked employer is caught, the worst that can happen 
is that he or she will be required to pay it back. But if 
not, the bad boss gets out ahead. 

_ Another solution would be if the Conservative Party 
would actually make good on the promise of 750,000 
jobs, because it’s the desperation of people who fear 
joblessness that leads them to be easily taken in by those 
who want to take advantage of them in situations like 
this: people who are living at the margins of society. But 
instead what you’ ve done is you’ve made it easier to deal 
with the backlog of claims not by creating jobs, not by 
enforcing it more toughly or putting fines on repeat 
lawbreakers; what you’ve done is you’ ve just not allowed 
people to make claims. Thus, you’ve given a green light 
to certain employers to rip people off. 

_ Today, if you were the victim of an employer who 
steals from you or otherwise breaks the Employment 
Standards Act, you can report it to the officer, just as you 
would report a house burglary to the police. And just as 
you would expect a police officer to investigate your 
house robbery, you would expect an employment stan- 
dards officer to investigate if your boss stole from you on 
your paycheque. But now the Conservative Party has 
decided to exempt some lawbreakers. The Conservative 
Party believes that if your employee steals more than 
$10,000, or if your employer stole from you six months 
ago, the government shouldn’t investigate. 

Bill 49 also gives the Minister of Labour, to enact a 
regulation, this green light level — the amount that an 
employer can taken from an employee at any time with 
really no impunity. The green light level is the amount 
under which a victim of a lawbreaker cannot make a 
claim. If it’s set at 300 bucks, no one can make a claim 
of less than $300, since proceeding through the court, as 
(m sure you have heard repeatedly, would cost far more 
‘han $300 and could take a long time. This is really not 


an avenue that makes any sense to a victim of 
lawbreakers. In effect, this is a green light to bad bosses, 
and it’s shameful legislation. 

Imagine if the Conservative Party told people that the 
police wouldn’t investigate a theft of more than $10,000 
or less than $300 or more than six months old. 

Imagine if you came back in the spring and found your 
cottage had been ransacked but the police said they 
wouldn’t do anything about it because it happened more 
than six months ago. 

Imagine if you were stopped on the street and some- 
body stole $300 from you and the police said they 
wouldn’t investigate because it was too little: “We have 
a lot of other crime to deal with.” 

Imagine if somebody stole your car and they said, 
“Well, it’s worth too much money so we can’t investigate 
that.” 

Nobody in their right mind would allow that kind of 
lawbreaking to go uninvestigated. Nobody would suggest 
to these people that they have to go to court, and that’s 
why this is a green light to bad employers, to people who 
are employers but really they’re thieves, or they’re doing 
that. 

Every student returning to school could get ripped off 
by $200 when they return to school, $300, whatever 
you’re going to set this reg at. So unless you’ve got a 
brother, sister, father, mother who’s a lawyer, you’re kind 
of out of luck. 

But let’s be clear where the pressure for this is coming 
from; not just from the employer community, who are 
obviously rubbing their hands with glee, but it’s from 
your own stupid tax cut. You’re laying off 43, 46, 45 — 
I’ve heard various numbers — of the 150 claims officers. 
That was of course leaked in the business plan of the 
Ministry of Labour last —I think August 18 was the 
date. But because of that, you can’t keep these 46 people 
on, so now you’re finding ways of stopping investigations 
from coming forward. What you’ve done is you’ve 
crucified the people on the margins of society so you can 
have a tax cut which benefits the richest the most. It 
doesn’t square. It’s unfair, shameful legislation. 

If I were an MPP, I would be morally bound to vote 
against this. I know that you’re only bound by the whip. 
I know that the whip is appointed by the Premier, and I 
know the Premier is very dedicated to his tax cut and 
getting the rules and regulations out of the face of 
employers. But this legislation, if it’s allowed to go as it 
is, shows that this government is morally adrift. There is 
a problem here. 

The labour movement and part of the political opposi- 
tion are really the only voices for the people who are at 
the margins of society, the unorganized workers, who will 
suffer because of this legislation. 

I urge opposition MPPs to do whatever you can to 
amend this legislation so as to eliminate the green light 
level, to punish repeat offenders, don’t let them off, and 
to investigate all incidents of lawbreaking. 

I appreciate the time and invite any questions. 

The Vice-Chair: We’re just up to the 10-minute mark. 
Given that there are two parties left in the room, I’ll 
divide that evenly, which is two and a half minutes per 
party, starting with the government. 
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Mr Baird: Thank you very much for your presenta- 
tion. We appreciate it. There’s obviously a disagreement 
in philosophy with respect to the bill. Obviously our view 
is that the changes contained in Bill 49 will improve the 
administration and enforcement of the act, but I guess 
there’s no point in debating that. 

I did note, though, in your submission on page 4 
something that I agree with completely: “Another solution 
would be for the Conservative Party...to deliver the 
750,000 jobs your leader promised during last year’s 
election.” During the election, we promised to put in an 
economic plan that would see the economy create 
725,000 new jobs. That would obviously do more for 
workers in terms of taking off the squeeze that employers 
often have in tough economic times. 

I was pleased to read an article in the paper yesterday: 
“Ontario Jobless Rate Drops to 8.5%.” We’re number 1 
in new jobs. 

“Ontario once again is leading the nation in job 
creation. The province laid claim to 51,000 of Canada’s 
82,000 new jobs last month. Since August 1995, two 
months after the Tories regained power in the Legislature, 
Ontario has accounted for 150,000 of the nation’s 
215,000 new jobs.” If you look at just 1996 alone, 
102,000 jobs have been created in Ontario. 

Even the official opposition is smiling: ““This is very 
solid job growth,’ the Liberal finance critic, Gerry 
Phillips, said.” 

If you take a five-year economic plan, at the current 
rate we’re set not just to match the promises made in the 
election campaign but even to exceed them at 750,000 
new jobs. Ontario is now the economic engine of Canada. 
We’re finally a magnet for job creation, investment and 
opportunity. By getting rid of regulation, by cutting taxes, 
by bringing less government in it’s creating a climate for 
job creation. I guess I completely agree with you that if 
that promise is delivered on, that'll do more for employ- 
ment standards, that’1]1 do more people. The best social 
program is a job. 

1620 

I think that’s good news for the Ontario economy and 
I think that’s in agreement with your comment that 
obviously people are desperate for work and the fear of 
joblessness really has an effect on employment standards 
and workers being hesitant to come forward. The best 
policy for that would be a strong, buoyant Ontario 
economy. That’s very much the economy we’re trying to 
create. 

Mr Parkin: Is there a question involved? 

Mr Baird: As I mentioned at the outset, just a com- 
ment. 

Mr Parkin: Okay. I’ll make two responses to your 
comment. Firstly, if you can’t see exactly the point that 
I’m making there, then I don’t know what your problem 
is. It’s as clear as day what’s going on and what you 
guys are doing. If you guys can’t figure it out, that 
someday one of your children or your family or your 
friends is going to be hurt by this legislation or some of 
the other cruel things that you’re doing, then you’re only 
deceiving yourselves. 

Secondly, yes, jobs are being created. It’s amazing 
what lower interest rates will do. Maybe if we had done 


that a while ago, as the labour movement has been 
suggesting for some time, we’d have more jobs today. 
Maybe if we had inflation of 2% instead of 1.3% or 
whatever, we’d have more jobs, but I don’t hear you 
advocating that. 

Mr Baird: You’re the one who says another solution 
would be to try to create 750,000 jobs, like we promised 
during the election. The economy is creating those jobs. 
We’re having more hope and opportunity for a better 
future in this province. I agree with your comment in 
your paper. 

Mr Christopherson: What a load of garbage from the 
parliamentary assistant. The fact of the matter is, with the. 
changes that you’re making to WCB, with the changes 
that you’re making to the Employment Standards Act, 
with the changes you’ve made in the Ontario Labour: 
Relations Act, the changes that you’re going to make in 
the Occupational Health and Safety Act, we have to ask. 
ourselves, what kind of jobs are they creating? 

There’s a joke going around Ontario that has someone 
saying, “Yeah, I’m thankful the Tories are creating some 
jobs; I have three of them.” The fact of the matter is that 
you’re not providing a future for people. | 

I’d like to ask Mr Parkin a question. On page 2 he 
states, “This legislation is part of a shift from a society 
based on respect for the laws and the rights of others 
towards a more polarized place, where the power of those 
who are greedy is no longer held in check by the laws of 
our society.” 

Would you please expand on that and tie it in with the 
overall Tory agenda as you see it. 

Mr Parkin: As I see it, it’s to basically lower every- 
thing that holds us together. Employment standards: What 
do you need them for, right? It just makes people lazy 
and greedy, eh? 

What you’re doing is you’re beginning a big class war. 
You haven’t even really got to the middle-class folks, but 
you’ve picked on everyone who’s sort of low down on 
the totem pole so far. It hasn’t got too bad, but it bothers 
some people. | 

Mr Rollins: It doesn’t bother you? : 

Mr Parkin: It does bother me, very much. 

Mr Christopherson: I’d like to ask you another 
question. 

The Vice-Chair: Excuse me, one person has the floor’ 
at a time and right now the discussion is between Mr 
Christopherson and the presenter. 

Mr Christopherson: Thank you very much, Chair. 
You also spend a fair bit of time talking about the 
minimum threshold that the government is bringing in, 
and I think it was excellent the way you presented it in 
terms of if you’d lost your wallet with $300 and the 
rationale of why it wouldn’t be investigated. The govern- 
ment of course is giving itself the right to regulate by 
cabinet order in council what level that would be, but it’s 
told us, “Don’t worry,” because it’s not going to imple: 
ment anything right now. I’d like to know how muct 
comfort that gives you. 

Mr Parkin: None. Could I tell you a personal story: 
When I was about 19 or 20, I worked as a summed 
student. At the end of the summer, I went to m) 
employer in mid-August, whenever, and I said: “Tr 
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| leaving, I’m going back to school. This is the date on 
| which I’m leaving and I’d like to get my vacation pay on 
‘that pay cheque.” And they said: “Vacation pay? You 
don’t get vacation pay. You’re a summer student.” I said: 
“No, no, I get vacation pay. I’m very, very sure I get 
j vacation pay. I know I get vacation pay.” “No, no, you 
, don’t.” 

/ The day after I left that job I went down to 400 
‘University Avenue and I made a claim and I got my 
vacation pay. It took me three months and it was 200 
bucks that I worked for, that was mine. I had worked for 
}it and now you would’ve taken it away from me. I think 
\that’s shameful. It’s shameful. 

_ The Vice-Chair: Excuse me. I’m sorry that time has 
‘expired. I appreciate your coming here today. Thank you 
very much. 


EMPLOYMENT AND STAFFING SERVICES 
ASSOCIATION OF CANADA 


The Vice-Chair: I would ask that a representative of 

the Employment and Staffing Services Association of 
‘Canada come forward, please. Welcome to our process 
this afternoon. I would ask you, for the good of all, to 
please introduce yourselves. 
_ Mr David Stark: Good afternoon, members of the 
committee. My name is David Stark. I’m the public 
affairs manager of the Employment and Staffing Services 
Association of Canada. With me today is Karen Mugford, 
who is our president-elect. She is also a VP of ECCO 
Staffing Services, which is one of the largest staffing 
service firms in the world. Karen, I turn it to you. 

Mrs Karen Mugford: We won’t go over our brief 
‘with you entirely today. You’re quite capable of reading 
what we submitted, but I did want to highlight some 
points for you. 

The temporary service companies are engaged in the 
business of supplying temporary help services in virtually 
every type of business and public institution today, 
regardless of what you read in the Star a couple of weeks 
ago. The aggregate sum of payroll paid to temporary 
workers in Canada in 1995 was approximately $1 billion. 
Therefore, the Employment and Staffing Services Associ- 
ation, formerly known as the Federation of Temporary 
Help Services, believes that the industry must be viewed 
aS a major Canadian employer. 

Bill 49 does not in any way, in our opinion, diminish 
Ontario’s current employment standards. It is a thoughtful 
first step in reforming the Employment Standards Act. 
We support Bill 49 completely and look forward to 
participating in stage 2 of the ESA reform. 

ESSAC supports basic rights and protections for its 
workers, and it is our belief that the government does too. 
We do not believe that Bill 49 will in any way diminish 
current employment standards and the protection of its 
workers. It simply speeds up the process. 

_ Bill 49’s limitations for claims, recovery periods, 
proceedings, prosecutions and appeals are reasonable. It 
is difficult to investigate claims that are brought forward 
long after the alleged violations occurred. By stipulating 
that all claims must be brought to the ministry within six 
months of the alleged violation, Ontario will be in step 


with Alberta, BC, Manitoba, Newfoundland and Nova 
Scotia, all of which have six-month limitation periods. 

By setting a $10,000 limit on claims pursued through 
the Ministry of Labour, the government will eliminate the 
disproportionate percentage of resources it requires to 
settle the minority of claims exceeding this amount. 
Claims over $10,000 can and should more appropriately 
be pursued through the courts. After all, claimants with 
claims over $10,000 are not likely the most vulnerable 
workers. It is the most vulnerable workers to whom the 
government’s resources should be directed. 

Currently, an employee can pursue a claim through the 
ministry and the courts simultaneously or consecutively. 
This is not an effective use of public resources at a time 
when the province must rein in its deficit. ESSAC 
supports the end of unnecessary duplication that Bill 49 
would bring about by requiring an employee to choose to 
pursue his claim either in the court or through the 
Ministry of Labour. 

Bill 49 proposes to empower employment standards 
officers to resolve a complaint upon the mutual agree- 
ment of the parties before the complaint investigation is 
completed. Presently, officers must investigate a com- 
plaint and find that wages were owing before they are 
able to work with parties involved to settle a complaint. 
Giving officers the authority to settle complaints at the 
outset will result, we feel, in greater flexibility and will 
avoid high costs and delays in adjudication. 

Speaking to the collection of owed moneys, it is best 
left to specialists instead of the employment standards 
officers. Currently the ministry undertakes collection 
work, a task which requires considerable expertise and is 
very time-consuming. About two thirds of orders to pay 
are not being collected. We would expect a much higher 
success rate with the involvement of collection agencies. 
The ministry’s resources should not, therefore, be spent 
on collection. They should be spent on the investigation 
and enforcement. 

The uncertainty that employers and employees have 
experienced in pregnancy and parental leave rights that 
are due to ambiguities in the act’s current wording will 
be remedied with Bill 49’s proposal to clarify the provi- 
sions. Bill 49 proposes to confirm that time spent on 
pregnancy and/or parental leave will be included in 
calculating the length of employment or length of service. 
This is a positive step. 

Registered mail as a means to notify parties is not the 
only means available nor is it the most efficient. Bill 49 
proposes to permit the use of newer technologies. Use of 
electronic means will expedite the filing of complaints 
and the notification of parties. It is a welcome change 
that updates the act to reflect today’s methods of com- 
munication. Giving authority to officers to review 
electronic records in relation to the alleged ESA violation 
is also necessary, which Bill 49 proposes to do. 
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In conclusion, ESSAC submits this brief as the trade 
association representing proud and responsible employers, 
and there are still some of us out there. As previously 
stated, we support Bill 49 in its entirety, as it is indeed an 
act to improve the province’s current ESA, and we look 
forward to participating in stage 2 of the ESA reform. 
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The Vice-Chair: Thank you. We have just over nine 
minutes left, so let’s work with about three minutes per 
caucus, starting with Mr Hoy, please. 

Mr Hoy: Thank you very much. I apologize for 
missing the first part of your presentation. I did note that 
you’ve been here quite a bit of the afternoon and have 
heard many of the points that have been made, particular- 
ly around some that you have. 

You state that you support Bill 49 in its entirety. We 
see in this bill that employees at a number of steps 
throughout the bill and in the course of making claims 
have to decide about recovery times, whether or not they 
would go to court, yes or no, depending on their situ- 
ation, how they’re represented. They have to make 
decisions on what to do about whether a claim’s over 
$10,000. There seems to be an overbearing shift to where 
the employees must make a great number of decisions. 
Do you have any comment about that? That’s my obser- 
vation of the bill, that many of the steps are placed at the 
employee’s feet and there seems to be very little for the 
employer as far as responsibility goes. 

Mrs Mugford: We’re involved in a situation on a 
personal level right now with one of our major clients. If 
this law had been implemented at the time, what we’re 
going through now with an employee wouldn’t have been 
possible because he would had to have made is claim. 
There was a claim that is not a true claim; it’s the last- 
ditch effort on his part to be compensated for something 
that he caused himself. He explored all other avenues and 
because of the time frame that he had, eventually came 
back to filing a claim under the Employment Standards 
Act. It will not go through but it has been a time delay, 
certainly, and if this was in place, he wouldn’t have been 
given that opportunity. It’s causing grief to a lot of 
people at the moment. So from a personal point of view, 
that’s how I feel. David may want to comment. 

Mr Stark: One comment I’d like to make: We’re 
hearing a lot in these hearings about the bad employer 
and all these anecdotes about bad employers. Let’s keep 
in mind that most employers are good employers, and 
also I want to make the point that we’re not hearing 
much about bad employees. 

A member company of our organization provided a 15- 
week assignment to an employee who quit after the 14th 
week of her assignment. She forged a signature on her 
time sheet, suggesting that she worked the 15th week 
when in fact she hadn’t. Two years later, she is now 
filing a complaint because that is her right under the act. 
And really, it’s now a question of the credibility of this 
member organization and the credibility of the employee. 
Had she been required to file earlier and if she went 
through that, then I question whether we would be in a 
situation here where it’s a test of credibilities because, 
after all, it’s two years and it’s hard to verify the facts. 
Whereas, if it had been filed earlier, then our member 
company could simply make a call to the client — 
Canadian Tire, as the case was — to ask in fact if that 
employee had worked there. I think the six-month period 
of time will speed up the process. 

One other point I might make, and I know that some 
workers feel vulnerable and that’s why they maybe need 
the two years to file a claim, if it is fear of reprisal, that 
their employer might dismiss them or terminate them, 


whatever, suspend them, there are laws in this province 
and an employer cannot terminate someone unless there 
is just cause and — | 

The Vice-Chair: Excuse me, I don’t mean to interrupt: 
but we’re a bit overdue right now and our two othe: 
parties still have questions, if you don’t mind. 

Mr Stark: No. | 

Mr Christopherson: Thank you for your presentation. 
I note that on page 3 you were very categorical in saying: 
‘We do not believe that Bill 49 will in any way diminist 
current employment standards and protections for work. 
ers.” Then on the next page, when you talk of minimur 
and maximum claim amounts, you only make the case for 
the maximum; you don’t even mention the minimum. 

Given that previous statement, I’d like to hear you 
response to the fact that nght now, if an employee i 
owed $50, which is not an unusual amount of money foi 
minimum-wage workers to be owed for overtime, vaca: 
tion pay or some other entitlement that they have workec 
for, they can claim it. They can call the Ministry o} 
Labour and they will help enforce their mght and they 
will make sure that money is collected for them. They. 
will do that to protect that right. | 

Under this legislation, Bill 49, that employee cannot 
if the government puts the line at $100, $200, in the case: 
I’m offering, even $75 — I don’t understand how you 
can make the claim that workers are not losing anything: 
and yet you’ve got a case where that $50 is gone because 
a worker can’t hire a lawyer, he’s not going to take the 
time off work. They’re going to forfeit it. Basically 
money they’re owed from working has been stolen fron 
them. I’d appreciate your thoughts. 

Mr Stark: Under Bill 49, the government, while it hat 
not set a minimum claim, it is my understanding that it i 
providing I guess the regulatory authority to make ¢ 
minimum claim, and certainly, if they did make a mini 
mum claim and say that it should be $75, we woulc 
oppose that. Any wages that are owed to an employer 
should be paid. : 

Mr Christopherson: I would find it surprising you 
could think that any government would put in place thc 
regulatory powers and then not plan to use them. At somé 
point, they’re going to bring in a minimum and peopl 
are going to lose something. 

I’d like to extend the argument to another point: th 
limitation process that you spoke of. I notice you men’ 
tioned Alberta, BC, Manitoba as being other jurisdiction: 
that have the six months. But the fact is that there will b 
five jurisdictions left over that are higher after Bill 49’ 
in place. I think that makes the case that this is a race \ 
the bottom. This government looks around and says 
“Who has the lowest standards anywhere that we Cal 
compare ourselves to,” and then races over to that. Thi 
fact is, 90% of all claims are made after people leaw’ 
employment because they are worried about recrimina 
tion, and the fact is, they can’t get their job back i 
they’re fired through the current Employment Standard 
Act and this won’t change that. Again, how can y0l 
support the limitation periods as contained in Bill 49 an 
still say there are no rights being taken away? ! 

Mr Stark: Simply because I honestly believe tha 
there are protections in the act for employees and tha 


110 SEPTEMBRE 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1403 





jwhat the government’s doing is not diminishing them. 
‘They have six months to file a claim. That’s a reasonable 
period of time. Other governments in the country have 
iobviously agreed with that line, including the BC govern- 
iment, which is headed by an NDP government. 

Mr Christopherson: Not the point. The point is that 
if another jurisdiction makes it lower again, is it okay for 
ithis government to race to that bottom too? Is that the 
game we’re into, sir? 

_ Mr Stark: I don’t think that’s the game we’re into. 
We’re into the game of — 

| The Vice-Chair: If we could proceed, please. Again, 
time has expired. 

Mr Tascona: Perhaps we can use our time that Mr 
‘Christopherson decided to use. 

_ The Vice-Chair: We’ll be using government time at 
ithis stage, a three-minute allocation. 

| Mr Tascona: Thank you for your presentation. I take 
it that a major asset for your employer groups is that you 
have satisfied and good workers, since the average dura- 
tion of their work period is about three weeks. Is that 
correct? 

Mr Stark: Yes. 
| Mr Tascona: It also would appear that you’re very 
active in terms of educating your employer groups about 
the Employment Standards Act. What has your groups’ 
experience been with the employment standards? 
| Mrs Mugford: We’ve certainly had some areas of 
frustration which is why we’re extremely glad right now 
that it is being reviewed. Sometimes we’re in a contrary 
position between the Human Rights Act and what they’re 
telling us to do and what employment standards are 
telling us to do. But we can get into that at the next 
session. We’re very involved with often interpreting the 
act, especially for our smaller companies that may not 
aave a human relations director on board. 
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Mr Tascona: With respect to the changes in enforce- 

ment and compliance which are designed to protect 
workers, are you satisfied with the changes that have 
deen made under Bill 49? 
’ Mrs Mugford: I’ve been in this business 12 years. 
The only experience I’ve had personally in this is because 
twas anybody who had a justified complaint and was an 
aonest employee could proceed with it. The ones who 
didn’t were because there was some question as to the 
authenticity of what they were trying to report. 

The Vice-Chair: There’s one minute and 20 seconds 
eft, if anybody chooses to ask. Seeing no questions, 
‘hank you very much for coming today. 





UNEMPLOYED WORKERS COUNCIL 


_ The Vice-Chair: I would ask that a representative 
‘tom the Unemployed Workers Council come forward, 
dlease. Good afternoon. 
_ Mr John Maclennan: Good afternoon. Just give us a 
second to get ourselves set up here. As you can see, 
Ne’ve brought a few friends. , 
The Vice-Chair: No problem. For the sake of those 1n 
ittendance, I would ask you to please introduce your- 
selves and proceed with your presentation. 


Mr Maclennan: My name is John Maclennan. I’m the 
coordinator of the Unemployed Workers Council. We’ve 
just come from a founding conference of the Unemployed 
Workers Council. With me are Teresa Dow, Valerie 
Packota, Beatrice O’Byrne and Terry Kelly. I’m going to 
ask Valerie to read a resolution that we have adopted. 

Ms Valerie Packota: “Resolution Concerning Bill 49: 

“Whereas Bill 49, the Employment Standards Improve- 
ment Act, introduced by the provincial Tory government, 
will make it more difficult for Ontario workers to get 
their minimum employment rights enforced by making it 
more difficult for workers to be able to make claims for 
moneys owed to them by bad bosses; 

“Whereas the Tories have also declared that Bill 49 is 
the first step to eliminate basic minimum employment 
rights for both union and non-union workers in the areas 
of minimum wages, hours of work, statutory holiday pay 
and overtime; 

“Whereas the first job of all governments should be 
directed towards full employment policies and strategies 
to assist the more than one half million unemployed in 
Ontario get decent-paying jobs; 

“Be it resolved that the Unemployed Workers Council 
calls on the Ontario government to: 

“Drop Bill 49 and to stop all plans to deregulate 
employment law in Ontario; 

“Improve employment standards laws to improve the 
conditions of Ontario workers by raising the minimum 
wage immediately to $10 per hour, provide more paid 
protection for sick leave, establish just-cause legislation 
to protect workers from indiscriminate firings by bad 
bosses and establish equal pay rights for part-time 
workers; 

“Provide decent-paid work or income now for 
Ontario’s unemployed.” 

Mr Terry Kelly: As you can tell by our resolution, 
we’ve obviously just organized ourselves for the first 
time here in Metro Toronto. One of the reasons we 
organized ourselves was in the past we’ve listened to 
politicians and governments, including this government, 
the Harris government, the Tories here, the federal 
government, and you have all said you spoke for the 
unemployed and you have a solution: You’re going to 
create jobs. You were going to create 725,000 jobs. After 
a couple of years it’s obvious you have no intention of 
doing that. 

This bill has got nothing to do with job creation. All 
it’s going to do is lower the living standards of working 
people. It’s going to make a miserable existence for 
hundreds of thousands of Ontario workers who are 
unemployed. It’s going to make their situation even 
worse because workers who are working without any 
kind of bargaining unit protection are going to be in an 
even worse situation. To try and tell us that employers 
today are going to be negotiating fairly, whether it be 
hours of work or vacations, with employees is absolutely 
absurd. It’s a very sour joke. 

What is needed here and what we’re demanding is not 
a program or policy of austerity, as this government has 
been putting forward, but is one of full employment. The 
only way of attaining 725,000 jobs over the life of this 
Tory government would be if you instituted such a 
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policy. You haven’t done it till then, and from now on, 
from this day forward we’re going to hound you. 

We’re going to do another thing. We’re going to do 
exactly what we did with your federal partners, the Tories 
under Mulroney. In the last election we put them out of 
existence. There isn’t one elected here. Come another 
couple of years when you go to the electorate, the voters 
in this province are going to follow you around and 
you’ll follow the way of the dodo bird, into extinction. 

Mr Maclennan: I just want to make a final comment. 
I guess you can understand that maybe we have a few 
emotional upsets about the way the situation is. This is 
the first opportunity we’ve had to speak to a government 
committee. We are really concerned about the situation. 
The laws were bad enough as it was without the changes 
that are being proposed, because they weren’t enforced 
and they needed to be improved. The situation, if you go 
through with these changes, will make it worse. 

We want to take this opportunity, as an organization, 
to put you on record that we’ll be back, that we want 
jobs and that we’re not prepared to wait. We want jobs 
now and we demand that of all governments, the provin- 
cial government, the federal government and the munici- 
pal governments, and most of all we demand it of the 
Tories. Now that you’ ve been in office for 15 months it’s 
time enough. We don’t want jobs that are minimum 
wage; we don’t want jobs that are McDonald jobs; we 
don’t want people forced on welfare; we want jobs that 
are good so that we can keep our families above the 
poverty line. That’s where we’re at. 

I’d like to thank you for this opportunity to speak here 
today. 

Interruption. 

The Vice-Chair: Excuse me. Please put down the 
banner. 

Interruption. 

The Vice-Chair: If we could have some order, please, 
we could finish our presentation. 

Interruption. 

Mr Maclennan: Could we get the banner back, 
please? I think we’ve made our point. 

The Vice-Chair: That won’t happen, sir. 

Interjection. 

Mr Maclennan: What do you mean, “trespass”? This 
is public property. This belongs to the people of Ontario. 
Hold on. I’m making a presentation here. What’s going 
on here? 

1650 
The Vice-Chair: For those people who would like to 
continue, the place to address the panel is right where 
you were. I ask you if you would like to address the 
question-and-answer period. Would you like to finish the 
time remaining within your period? 

Interruption. 

The Vice-Chair: I ask those who are making the 
presentation if they would like to finish the time alloca- 
tion for the presentation today. 

Mr Maclennan: I would like the assurance that we’ll 
get our banner back. You have to understand that we are 
people who are unemployed, looking for work. Some of 
us have been out of work for three years. I don’t want to 
have another incident regarding the OPP. I think they 
have enough black things as it is against their name. 


If the Chair would just make sure that we get our 
banner back right now. He says he is not going to give us 
it back. He’s confiscating it. 

The Vice-Chair: Sir, that is not with in my jurisdic- 
tion to do. If you would like — 

Mr Maclennan: Could I have a recommendation from 
you that we get our banner back? 

The Vice-Chair: If you would mind sitting down for 
just a moment, we can deal with how we can deal with. 
the banner. The protocol of hearings follows the same 
protocol as that of the House. Within the House, banners 
are not acceptable. When the banner went up I asked for 
the banner to please come down. Nobody either was able 
to hear me or did drop the banner. As a result of that, it 
is normal procedure for what just happened, as it is the 
same procedure in the House. You will have to deal with 
that with the security people, who just removed the 
banner, once you leave this hearing process. | 

I stopped the time while I was explaining this position. 
I would be more than happy to allow us to finish the 
presentation time if you want to do so, which would 
allow us just over five minutes to share with the three 
parties in terms of the question-and-answer period. I 
would be very pleased to entertain that possibility, if 
that’s what you want. If you’re not interested in answer- 
ing questions, then you may either expire the clock by 
continuing to do presentation or — | 

Mr Maclennan: Could I just ask Beatrice to say a few 
words. | 

Mrs Beatrice O’Byrne: I just want to make it clear 
that you need to know that we know the agenda of this 
government. It’s not the agenda of the people. We want 
a democracy that is of the people from the bottom up. 
This government is being ruled by a corporate agenda 
and we are not going to accept that. We’re being sold 4 
lie and we’re going to make people aware of that lie. You 
were put in position to work for the people, not to act on 
your own agenda. I think that is an important issue you 
need to hear here today. | 

The Vice-Chair: Okay. We still have just under five 
minutes. If you’d like to proceed with the question-and- 
answer period, the time will be evenly split between the 
parties, or if you would like to call that the conclusion 0). 
your presentation. 

Mr Maclennan: I guess we’ll go to questions. 

The Vice-Chair: Okay. So hearing, we will allocate < 
minute and a half, and I ask you to respect that time 
parameter. 

Mr Christopherson: The first thing is, could I ask for 
unanimous consent that we pass a motion that says we'l 
ask the security people to make sure the banner i: 
returned? Let’s not make a big deal out of this. 

The Vice-Chair: I guess it’s not something done by, 
motion. If you would like me to ask the panel if con 
sideration will be given that way and if the panel — 

Mr Christopherson: All I want is unanimous consent 

Mr Peter Kormos (Welland-Thorold): Agreed. 

The Vice-Chair: Please, let me finish my sentence. I 
the panel agrees unanimously, I will make a request 0 
the security people to return it. Everybody agreed? Ma) 
I see a show of hands, please? Okay, I’ll make tha 
request. 
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| Mr Christopherson: First of all I want to thank all the 

people who are here, because you’re telling this govern- 
ment exactly what we’ve been trying to tell them in the 
/House, that you cannot continue to attack the most 
vulnerable people in the province and expect people to lie 
back and allow themselves to be run over like that. 

I want to acknowledge the presence of my colleague 
{Peter Kormos who, I understand, was at your conference 
‘earlier today and participated. You know you can always 
,count on people like Peter Kormos to be there for you in 
that fight. 

__ Also, I want to get on the Hansard record that appar- 
ently Bobby Jackson is here. In 1935 Bobby Jackson was 
part of the original trek to Ottawa. Stand up, Bobby. 

| Interruption. 

, The Vice-Chair: Excuse me, sir. If you would like to 
make presentation to the committee, you can do so by 
applying through the clerk’s office to be on the agenda. 

Interruption. 

The Vice-Chair: Mr Baird, you have one and a half 
minutes. 

Mr Baird: I would just indicate, more as a comment 
than a question, that we as a government certainly share 
your strong concern, though not in the personal way that 
you each would have, that job creation has got to be a 
top priority. It has been the focus of our activities and 
initiatives. 
~ One of your presenters mentioned the number, 725,000 
new jobs, which is what this government promised during 
the election campaign. So far the Ontario economy — 
Interruption. 

Mr Kormos: John, please. 

The Vice-Chair: Excuse me. Would you please give 
the same respect — 

_ Mr Baird: I pass. 

The Vice-Chair: Thank you. Mr Hoy. 

Mr Kormos: The lie meter was going there. 

_ Mr Hoy: Good afternoon. I appreciate your presenta- 
tion. I have people coming to my constituency office who 
are also unemployed. I met a fellow not very long ago 
who hasn’t had a job in four years. This is not only 
restricted to adults. The student population is very 
concerned about jobs. I have two in my family, but one 
was not successful in getting a summer job. They’re both 
in university and they’re very curious as to whether they 
will get employment when they’ve finished their educa- 
tion. There are no guarantees even at that level. I appreci- 
ate your concerns and having you here today. 

The Vice-Chair: I would like to report about the 
return of the banner. The decision by the security people 

has been that they will pass it over to you upon leaving. 
Thank you very much for your presentation. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, 
LOCAL 79 


The Vice-Chair: Would the representative from 
CUPE, Local 79, please come forward. 

I ask those who would like to stay to please be seated. 
There are others who are also trying to make a presenta- 
ion here. Are you okay for a few minutes? 


Ms Anne Dubas: I’m okay for a few minutes. 
I don’t have that much energy. 

The Vice-Chair: Welcome to our hearing process. I 
would appreciate very much if those in the room would 
introduce themselves. 

Ms Dubas: I will introduce them for you, if you don’t 
mind, Madam Chair. I would like to thank both you and 
the members of the committee for the opportunity to 
appear before you. Muriel Collins is a long-standing trade 
unionist, primarily with our particular local, CUPE Local 
79. Margaret Watson is one of our researchers with Local 
19% 

We did get misguided into room 151 for a few minutes 
and got an excellent lesson on Rousseau, not too far off 
where we’re all hunting for. Everybody has their own 
element of work. 

I’m Anne Dubas. I’m the president of Local 79. Local 
79, at this particular time, represents a little over 9,000 
members in the city of Toronto, Metropolitan Toronto 
and Riverdale Hospital. When the municipal government 
starting downsizing four years ago, we had over 10,500 
members, so we are fully aware of what happens in the 
real world. In fact, you may have been aware that we 
were the ones that were going to shut down Metropolitan 
Toronto up until a few days ago, because of course, as 
you know, you have water up here and we supply the 
water. You have toilets, to put it quite bluntly, and we 
take care of that. We run the Gardiner, the Don Valley, 
the stoplights, the traffic lights. You name it in Metro- 
politan Toronto, in the city of Toronto, and we are it. 

We have been a union for more than 54 years and we 
have taken the role of our responsibility of representing 
our members very strongly. In that 50-year history — 54 
really; 1942 is when we got our charter — we have had 
one strike of eight hours. We take very strongly and with 
great pride the work we provide for the community. 
When this particular government came in, we were 
devastated, and I’ll be quite up front about that. Our 
members, yes, they voted for you, and many of them 
worked hard against this particular government. What is 
happening, and we’re seeing it not just in the homes for 
the aged where we have workers, or in the 55 day care 
centres where we provide work, or those areas that I’ve 
just mentioned, whether it’s communicable diseases, 
public health, environmental health or the regular clerical 
work — planning departments — we know what is going 
on and we see the effects of these proposed changes to 
the Employment Standards Act as really bad. We see 
what will happen in the community to those taxpayers to 
whom we provide services. 

I would like to point out that I am going to expound 
only slightly on the letter we wrote on July 31, 1996, 
which the clerk has handed out. I will leave it for you for 
your records. As I mentioned, we won’t have a full 15 
minutes. 

As you know, we find bargaining very difficult. With 
the kind of clout I’ve just described, the proposed 
legislation and the original would even devastate a union 
as powerful as us, so that those people out there who 
don’t even have the right of having a union or are unable 
to get union representation would be devastated even 
more. These changes to the Employment Standards 
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Act — An Act to improve the Employment Standards 
Act — we find very difficult to believe. 

Recently, as you know, Anne Golden presented a 
whole report on restructuring the GTA which would 
eliminate metropolitan government. When we read the 
report we also looked upon what the future is, and one of 
the strengths of just the Metro area was the good working 
conditions, the good workforce, the ability of the work- 
force to meet the needs of the present and move into the 
future. Your proposed changes would destroy that. If this 
government is going to attract business — primarily, we 
hope, to the Metro area, because that of course ensures 
work for our members — if we’re going to attract 
people — you’re talking to Germany these days. They 
work very closely with their unions. They don’t bash 
them. They don’t try and destroy the working conditions 
that exist in Europe. They try and improve them. 

What is happening with this? If you look at it, what 
the current Employment Standards Act provides is a 
minimum in labour standards. It’s a legal floor for 
workers’ rights in a wide range of vital workplace issues. 
They discuss everything from overtime pay to statutory 
holidays, minimum wages, meal breaks, pregnancy and 
parental leaves, entitlements to termination and severance 
provisions. That is what will be the minimum and should 
remain the minimum, with improvements through this 
government, not destruction. It is through those improve- 
ments that you are going to have a better, dedicated 
workforce. Without that, you’re not going to attract the 
industry and the business to Ontario, and hopefully 
primarily to Metro. 

The proposed changes to subsection 4(2) of the act 
would eliminate this floor by allowing employers and 
unions to negotiate issues such as hours of work, over- 
time pay and public holidays as long as the package as a 
whole provides rights greater than those found in the act. 
What I tried to show at the beginning of my presentation 
was that even powerful unions would have difficulties 
with the changes you’re doing. The Minister of Labour 
introduced these changes as part of the call for increased 
flexibility and self-reliance in the workplace, but we 
believe they can be more aptly referred to as, “Let’s 
make a deal.” What happens to those people out there 
who can’t make a deal? There goes your dedicated 
workforce. 

Minimum benefits that have been taken for granted by 
employees and unions and society at large will be thrown 
into bargaining. This is not self-reliance. These are 
changes that would give employers more bargaining 
power to eliminate the right of employees to the very 
basic protections. We don’t want to be Alabama. Ala- 
bama does not provide the ideal working conditions that 
this government professes to believe they should have. 
We know that the minister announced that she will 
withdraw this section of Bill 49, but she’s promised to 
reintroduce it. She has not given up on it. She’s going to 
reintroduce it in the upcoming comprehensive review of 
employment standards. It’s got to be killed now and 
forever. You’ve got to have the minimums upon which 
you can build. 

There are other proposals in the current legislation that 
would be a serious setback for workers’ rights, and that’s 


what the rest of our presentation is all about. The legisla- 
tion proposes a reduction in the time allowed to file an 
employment standards claim from the current two years. 
to six months. This is a regressive move for several rea- 
sons. Many workers fear that they will be fired if they 
complain to the ministry. They must often wait until 
they’ve found a new job before filing an employment 
standards claim. The six-month limit will force workers 
to choose between enforcing their rights or keeping their 
job. You heard the presentation before us. People want 
jobs. They shouldn’t be forced to make those kinds of 
decisions. | 
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Other workers, the most vulnerable, may not be aware 
of their rights and what they’re entitled to do. The six- 
month limit would give unscrupulous employers the very: 
loophole they need to limit their own liabilities and profit 
on the back of the poor, the working-class poor you 
profess to want to represent. The working-class poor 
don’t understand legislation. Our members in Local 79 
work with these people in the community — as public 
health nurses, as welfare visitors, in the day care centres: 
where you deal with the working-class poor. | 

The next issue I want to raise is that the legislation 
proposes a minimum amount for employment standards 
claims, to be set by regulation, and a maximum limit of! 
$10,000 on recovering money that employees are owed. 
You’re letting employers off the hook. Even the most 
poorly paid workers have had claims larger than the 
$10,000, but with these amendments they would have to 
choose between filing a claim for less than what they are: 
owed or a lengthy process of going to court which they 
can’t afford, especially since there is no legal aid for 
employment law. What are these guys going to do? Are 
they going to sit on your doorsteps as you try and protect: 
them from the very legislation you implemented? Silly. 

On the other hand, establishing a minimum amouni 
would mean that employers are free to violate the act il 
the amount of money at stake is sufficiently small. This 
can only lead to an increasing disrespect for the act's 
minimum standards and guarantees. Watch what you do ' 
If you really believe in it, then don’t screw it up. Mean: 
while, leave it out. You have a good system here now 
that was developed over the years by your predeces- 
sors — not that it doesn’t need improvement. 

The amendments would also deny unionized worker: 
the right to make a complaint involving employmen 
standards through the ministry and its employmen 
standards officers. Instead, the union would have to file 
a grievance. We already have enough difficulties betweer’ 
employers and employees. Again, the economic anc 
business climate — you wish to see employers ant 
employees working together, not turfing it out on a dail} 
basis. This shifts the responsibility and the cost fo 
enforcing legislated standards away from the government 
you’re offloading again. Such responsibility really 
belongs with the government. It is you people who havi 
to provide the minimums across society. 

One minor note: I have to say there is something 
positive in your package — it is our role in a union l 
always dig as deep as we can to find something pos! 
tive — and that is the proposed change in the pregnanc} 
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and parental leave provisions. I hope that just because 
| we've raised the issue you’re not going to drop it. This 
/will clarify a very troublesome ambiguity in the act, 
| making it clear that the length of service and entitlements 
related to seniority will accrue while persons, particularly 
‘females, are on pregnancy or parental leave. They 
/shouldn’t be penalized for that. 

| We believe that Bill 49 could set back the rights of 
| Ontario working people by decades because it will alter 
‘the fundamental principle that there is an absolute set of 
legally enforceable standards to which all employers must 
and will be held. It is that equality you are taking away. 
Non-unionized workers in particular could be subject to 
/extreme pressure as employers begin to realize the kind 
‘of power you would be handing to them. The gap 
‘between unionized and non-unionized workers’ ability to 
‘enforce their rights will just grow and grow. But the 
/strain on the human and financial resources of unions like 
jour own — and by the way, with 9,000 members, I am 
the only paid person in the union. The rest of my execu- 
tive are volunteers; the other 25 volunteer. The 168 stew- 
iards are volunteers. The clerical people are paid. We’re 
not talking about this big monstrous thing that we have. 
. I’m concluding. It is an expensive process, the griev- 
‘ance and arbitration procedure, and so is collective 
‘bargaining. If you look, we have been in collective 
ibargaining every single day since the first Monday in 
June. That’s how long it took to negotiate with the city 
‘of Toronto and Metropolitan Toronto. It turns over to us 
your responsibility for enforcing standards and will no 
doubt spill over into lengthy, bitter labour disputes across 
the province. If we can’t, then what about the smaller 
unions, your smaller communities, as they take up their 
fight with your local councils and yourselves as you go 
back to your own turf? 

Unions and working people never asked for what this 
government is calling “self-reliance.” Exactly the oppo- 
site. We rely on the Employment Standards Act and 
government enforcement to make the principle of mini- 
mum standards a reality. We urge you, this committee, to 
reject completely the direction that is being set in Bill 49 
and to recommend amendments to the Employment 
Standards Act that will be actual improvements to the 
working people’s rights here in this province. 

Applause. 

The Vice-Chair: If I might interject, the time is now 
14 minutes and 54 seconds, which does not leave any 
time for a question-and-answer period. However, we 
thank you for coming forward today and making your 
presentation. 


1720 


ONTARIO LIQUOR BOARDS 
EMPLOYEES’ UNION 


The Vice-Chair: I would ask that a representative of 
‘he Ontario Liquor Boards Employees’ Union come 
forward, please. Good afternoon. Welcome to our hearing 
arocess. I would ask for you to please introduce yourself 
‘or the good of all present. 

_ Ms Julia Noble: Sure. My name is Julia Noble. I’m 
with the Liquor Boards Employees’ Union and Id like to 


thank you for the opportunity to address you in person 
today. I appear on behalf of 5,000 of our members. Our 
members are crown employees and also employees of 
small private sector employers. 

We're deeply concerned by one aspect in particular of 
Bill 49. I’m just going to talk about one thing in particu- 
lar today to you, and that is the provision that will not 
allow an employee to whom a collective agreement 
applies to file an employment standards complaint. As 
you know, section 20 of the bill takes away a person’s 
right to file an employment standards complaint and it 
charges the person’s union with enforcing the Employ- 
ment Standards Act instead. 

We’re opposed to this change in the act for two main 
reasons. The first main reason is that this change would 
be totally unworkable for our union. The staffing comple- 
ment at our union is also small, as the last presenter was 
saying. Her staffing complement is small; so is ours. Ours 
consists of five full-time staff members and five support 
staff. Each staff member is currently completely occupied 
with his or her job representing our members. All of us 
clock hours of unpaid overtime as it is. No existing staff 
member at our union is able to take on a new caseload in 
a new area such as employment standards. 

Also, our union staff does not have the training and we 
don’t have the experience required in the area of the law 
and jurisprudence relating to employment standards 
inquiries and appeals. Employees at the employment 
standards branch have that knowledge and experience. 
That’s what they do. Furthermore, employment standards 
cases should be decided by employment standards 
adjudicators who have expertise, not private labour 
relations arbitrators under the grievance procedure, as Bill 
49 proposes. 

Unions are non-profit organizations. Our union has a 
full staffing complement, taking its resources into con- 
sideration. We are not in a position to pay private 
arbitrators to resolve disputes under the Employment 
Standards Act or to hire another staff member to take 
over the work of employment standards enforcement. 

That is a firsthand point of view from the perspective 
of a real union that you would really affect by changing 
this act. The work that we’re talking about has always 
been done by the employment standards branch of the 
Ontario government, and it should continue to do so. 

I’ve read Bill 49, and nowhere in that bill is the issue 
of resources addressed. My union is not in favour of 
contracting out, but I think the irony of this bill is that it 
doesn’t even propose contracting out the enforcement of 
the Employment Standards Act because contracting out is 
something you actually have to pay for. There’s just no 
mention of resources or how this is going to be done in 
the bill. The bill sidesteps the issue of resources alto- 
gether. 

For these reasons, and because our union does not have 
the resources to take over this type of enforcement, this 
section of the bill is unworkable. I submit to you that the 
government has the resources to enforce the Employment 
Standards Act. It is the government’s job to do it and the 
government has to do it. 

The second main reason that our union is opposed to 
section 20 in this bill is that it is totally unfair for our 
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members. Our members are taxpayers in Ontario. The 
government of the day is their provincial government. It 
is you, as the provincial government, who are charged 
with enforcing the laws of the province on behalf of the 
citizens of Ontario. That means all the citizens, not just 
a few citizens, not just the people who don’t happen to be 
unionized at one particular time. If this proposal becomes 
law, the government is basically saying to 5,000 people 
who are our members and other people in unionized 
environments as well, “When it comes to employment 
standards, we are not your government.” 

I submit to you with all due respect that this is irre- 
sponsible. What could be more fundamental to the role of 
a government than to uphold the laws of the land? Bill 49 
proposes that the government will back away from this 
fundamental responsibility to uphold the law as it is 
enshrined in the Employment Standards Act of Ontario. 
This aspect of the bill quite frankly gives the appearance 
that this government does not care about law enforcement 
in this province. 

In summary of all my points, we are opposed to this 
aspect of Bill 49 because it is unworkable for unions; it 
is unfair to our members, who are Ontario taxpayers; and 
it gives the appearance that the provincial government 
does not care about enforcing the law in Ontario. We 
urge you to amend the bill by removing section 20. 

I’m sure that you’ve already had several hearing days 
and you’ve probably heard views similar to mine 
expressed before you, especially from the labour move- 
ment. I’m willing to certainly entertain any questions that 
you have about this in particular. But in the event that 
you don’t have any questions, I would like you to answer 
my questions. I have two questions. 

First of all, how is a union to find the extra resources 
necessary to take over the task of enforcement of the 
Employment Standards Act of Ontario? Secondly, how 
can the citizens of Ontario be reassured that the govern- 
ment cares about law enforcement when you’ve specifi- 
cally indicated that you’re unwilling to enforce this law 
against unionized employers? I’d be really happy to hear 
from people who support this bill on those two points. 

The Vice-Chair: To put things in perspective, we now 
have about seven minutes left. The procedure normally is 
to allow the three parties to divide that time equally and 
to ask questions. I would think that if we do that and 
there is time remaining at the end, perhaps it might be 
then appropriate to answer the questions. If not, we 
could, I’m sure, find a way to ensure that the answers are 
forthcoming to you. I will, however, ask for input from 
committee members as to whether or not and how we 
would like to proceed, and I will stop the time while 
we’re doing that. Is it the wish of those present to allow 
the answers to the two questions now and then divide the 
remaining time evenly? 

Mr Christopherson: On behalf of my party, if the 
presenter would prefer to have that kind of dialogue with 
the government and the government is prepared to stay 
within the framework of those two questions, then I 
would certainly be willing to give up our time to let that 
happen. 

The Vice-Chair: Do you agree, Mr Hoy? 

Mr Hoy: Yes. 


The Vice-Chair: Okay, we have six and a half 
minutes left and we’ll proceed to answer those questions. 

Mr Baird: Thank you very much for your presentation: 
and questions. Your first question was with respect to 
how a trade union would find the necessary resources in 
order to accomplish the requirements under this bill. The 
vast majority of complaints from unionized environments 
with respect to the Employment Standards Act are 
already administered by the act. For example, how many 
Employment Standards Act complaints would be taken by 
your union through the employment standards process? 
Would you have any numbers on that? | 

Ms Noble: We tend to not get involved in that at his 
point. | 

Mr Baird: So if an employee were to come to you and 
say, “I’m supposed to make $18 an hour and my boss is 
only paying me $4 an hour,” you would say, “I’m sorry. 
I can’t help you,” and send them to the government? 

Ms Noble: This would pertain particularly to smaller. 
private sector workplaces. An employee who had a vali¢ 
complaint under the Employment Standards Act about 
something that was not also covered in the collective 
agreement would go on their own to the employment 
standards branch, file a complaint and it would be 
handled that way. 

Mr Baird: As their agent, your union would not in the 
normal course of activities represent them? 

Ms Noble: As I would assume you’re aware, a unior 
enforces a collective agreement that it negotiates. I) 
doesn’t enforce the Human Rights Code. It doesn’) 
enforce the Criminal Code of Canada. It doesn’t enforce 
the Employment Standards Act. The government enforces 
those laws. | 

Mr Baird: The Employment Standards Act wouldn’ 
form part of your collective agreement with respect tc 
wages, with respect to vacation pay, with respect tc 
holidays? ! 

Ms Noble: That’s right, it wouldn’t. 

Mr Baird: So if I was a member of your union anc 
my employer was refusing to give me any vacation time. 
you as a union would not represent me to the employe. 
to say, “Listen, this employee requires three weeks” — 

Ms Noble: As I explained to you, this would becom 
an issue when an employee has a problem that is al 
employment standards problem that is not also covere( 
by a collective agreement. And, yes, that happens. 

Mr Baird: Give me an example. 

Ms Noble: An example would be in a small workplaci 
where the union had not negotiated, say, a minimun: 
vacation entitlement, so the floor for that benefit woul 
be provided by the Employment Standards Act. If theri 
is a violation by the employer, the employee has recours' 
under the act, not under the collective agreement. 

Mr Baird: Can you give me one single example in th 
province of Ontario where vacation pay has not been pat 
of a collective agreement? 

Ms Noble: What I can tell you, Mr Baird, is that ther 
have been lots of times when employees who are mem 
bers of our union have gone to the Employment Stan 
dards Act and asked the employment standards branch t 
enforce the law, and that has been done. 
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Mr Baird: Sure. But is there one collective that you’re 
_aware of anywhere in the province of Ontario any time in 
the last 25 years which would not have contained provi- 
sions with vacation pay? 

__ Ms Noble: You asked me for an example. 

_ Mr Baird: I did, and that’s the example you gave me, 
so I’m just following it up. 

_ Ms Noble: That’s the example that I gave you off the 
top of my head. You’re going to have to believe me that 
‘I wouldn’t be here saying that this is problematic for our 
,union if it weren’t something that had come up in the 
‘past. 

, Mr Baird: Your question was, how would a union 
find the necessary resources to complete this? 

_ Ms Noble: I feel like I’m — could someone else 
maybe answer one of my questions, because — 

. Mr Baird: No, that was your question. Your question 
was, how would a union find the necessary resources to 
administer the Employment Standards Act? 

_ Ms Noble: And you’re trying to say that this isn’t a 
problem? 

_ Mr Baird: I asked for an example where any employ- 
‘ment standard would be taken to the employment stan- 
dards office that wasn’t covered in a collective agree- 
‘ment. You gave me the example specifically of vacation 
pay. I’m asking you, is there any collective agreement 
anywhere in the province of Ontario for the last 25 years 
that wouldn’t include that? 

' Ms Noble: Could I stop you? Because my time is 
Tunning. How about this? May I get back to you — 

_ Mr Baird: Certainly. 

' Ms Noble: — and provide you with examples of 
complaints that have been filed where the employment 
standards branch has been the enforcing mechanism, not 
the union? 

_ Mr Baird: In particular with respect to vacation pay, 
that would be interesting. 

1730 

Your second question was, how can the citizens of On- 
tario be comforted that we are serious about law enforce- 
ment when we won’t be enforcing some laws? I guess 
right now today, for the last five years, we haven’t been 
enforcing the Employment Standards Act with respect to 
orders that are issued. Right now and for the last five 
years it’s been at 25 cents on the dollar, or worse in some 
years. Once an investigation takes place, once an order is 
issued, someone has been found guilty and the appeal 
period has expired, workers are only getting 25 cents on 
the dollar on average; 75% of orders are not being filled 
right now. So there’s an example where — 

Ms Noble: That doesn’t answer my question. 

Mr Baird: I’1l continue. There’s an example where 
that hasn’t happened, where the government hasn’t been 
enforcing it. 

Ms Noble: So you’re saying because it’s been badly 
enforced in the past, it’s not going to be enforced at all 
now? 

_ Mr Baird: No, no. I’m just — 

Ms Noble: That’s completely irresponsible. 

Mr Baird: Just follow me. I’ll give you an example. 
What we’re seeking to do is to try to give more flexibil- 
ty to the workplace parties, to put more responsibility to 


the workplace parties. We did hear from CUPE Local 87 
in the city of Thunder Bay. When I brought up the 
example of how right now in Ontario we’re only collect- 
ing 25 cents on the dollar — that’s been the case for 
many years under this government and both previous 
governments which have made attempts to — 

Ms Noble: And you’re proud of that? Is this an answer 
to my question? 

Mr Baird: No, I’m not proud of it; I’m ashamed of it. 
That’s why we’re making — 

The Vice-Chair: Excuse me a second here. What we 
agreed to do, if I recall, was you asked two questions to 
be answered. I think it’s only fair that we then allow 
those questions to be answered and then maybe — 

Mr Christopherson: He doesn’t answer the question. 

Mr Baird: I'll answer it if you let me continue. 

The Vice-Chair: Excuse me. It is not normal pro- 
cedure and I asked the wishes of the committee. We all 
agreed that the remaining time would be spent as best as 
somebody at this table could respond to the questions 
would be doing so. It doesn’t mean we have to agree on 
the answer. What it means is that there is a time alloca- 
tion, which everybody forfeited, in this case to Mr Baird 
to respond. There is one minute left in that response time 
and all I ask is that we allow for that to happen, agreeing 
that we don’t all have to agree. 

Mr Christopherson: It would be nice if in that one 
minute you gave one straight answer. 

Mr Baird: I’1] finish responding to the question. Why 
would we ask the trade unions to enforce the law? 
Because they are best able to do so. We talked to CUPE 
Local 87, the city of Thunder Bay. He said that his 
claims rate is 100%. Another local we said, listen, they’ re 
on the ground, they’re on the shop floor, they know the 
workplace best. 

We spoke to a former Algoma Steel worker in the city 
of Sault Ste Marie, Mark Klym, who on August 27 said 
the large unions are capable of taking care of their 
members. This is what we’ve heard during these commit- 
tee processes — 

Ms Noble: Well, you’re not hearing it from this union. 

Mr Baird: I look forward to getting your response. If 
you could forward it not just to me but to the clerk so 
that all the members of the committee could have it, I’m 
sure we'd be very pleased to receive it. 

Ms Noble: My response to what? 

Mr Baird: You said you would get back to us with a 
specific example of where vacation pay isn’t covered in 
a collective agreement. 

Ms Noble: I see. I must say I get the distinct impres- 
sion that in the presentation I’ve made on behalf of my 
union, my credibility is being challenged here by Mr 
Baird. I’m making this presentation in all honesty and 
with all sincerity. I’m telling you the perspective from 
our perspective and that of our 5,000 members, and I 
don’t appreciate having my credibility challenged in this 
way. Do you think if this law helped us I would be here 
making this submission? 

Mr Baird: I look forward to getting your response to 
the questions. 

Mr Christopherson: It’s like that all the time. Trust 
me. 
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Ms Noble: How can you stand it? 

Mr Baird: On a point of order, Madam Chair: I’d like 
to make a research request. Could we find any collective 
agreement in the province of Ontario where vacation pay 
has not been included, any collective agreement anywhere 
in the province of Ontario in the last 25 years? 

The Vice-Chair: Would all committee members 
support the request? 

Mr Christopherson: Do you need unanimous agree- 
ment to that? 

The Vice-Chair: No, I don’t need unanimous agree- 
ment for that. Just a moment, please. 

As a point of order, we will make the request to the 
research department and we’ll hear back whether or not 
it’s possible to obtain that information. 

Mr Christopherson: Are you going to make that 
request in writing? 

Mr Baird: I’m happy to. 


JOSEPH HEALY 


The Vice-Chair: I would ask that Joe Healy come 
forward, please. Good evening. I would ask for those 
present — I guess I have identified you, seeing as you 
represent yourself. I don’t know if you’re familiar with 
the process, but in short, there’s a 15-minute presentation 
time. If there’s any remaining time at the end of your 
presentation within that 15-minute scope, we divide the 
time evenly for questions and answers for all parties. 

Mr Joseph Healy: Very good. Initially I was going to 
read verbatim from this, but seeing how the proceedings 
have gone, I’m probably going to edit from this, so you’ ll 
have to bear with me. 

Good afternoon. My name is Joseph M. Healy and I’m 
a concerned citizen. I’m an employee of the Toronto 
Hospital in the field of medical technology. Presently I sit 
on the complaints committee of the CMLTO, which is the 
College of Medical Laboratory Technologists of Ontario, 
which is my professional college. I will take a seat as an 
elected member in January 1997. 

The name of this bill confuses me. “Improvement” 
normally means that those affected will see a benefit. The 
Employment Standards Act provides a certain minimum 
level of protection for employees from abuse by their 
employers. Therefore, an improvement should see an 
increase in that level of protection, not a dramatic 
removal of those protections. 

For myself as a working medical technologist, I see 
primarily harmful items in this bill. If this is house- 
keeping, then I am very worried about the major changes 
to come later. 

The laws of this land were built over time. They are to 
prevent the horrors of abuse that society cannot allow to 
continue. The labour laws have changed over the years in 
a similar manner. Labour laws are to ensure that confron- 
tations between labour and employers be carried out in a 
manner that does not disrupt society’s functions. The 
violence that in the 1930s we saw cannot and should not 
be repeated. The present labour laws have prevented most 
of those excesses from happening. 

When a large group of people feel they can no longer 
benefit from society’s rules, they have three options: (1) 





They can hope it goes away, which just usually leads to 
frustration and to greater pressures when it finally 
explodes; (2) they can move to either change the laws or: 
the government by legal means; (3) they can move to 
change either the laws or the government by non-legal 
means. 

I’m here today as part of that second option. From 
what I’ve seen, I don’t believe it will be successful, and 
I’m afraid that when you are stripping rights from those 
who presently have them, they will then resort to option. 
3. When this happens, I truly hope they will follow 
Gandhi’s methods of non-legal civil disobedience rather 
than those espoused by Malcolm X, which is basically by 
any means possible. 

The proposed changes to the act will make it easier for: 
employers to cheat their employees and harder for 
workers to enforce their rights. It strips unionized 
workers of the historic floor of rights that they have had. 
under the Ontario law for decades. Workers will not be 
denied these rights without a fight. The level and severity, 
of that struggle will be determined by the laws that allow 
workers to fight for them within the law. If there is no: 
effective means within the law, then that struggle will go 
outside the normal relations. If you pass these bills as is, 
labour will have no other option than to move outside the. 
realm of normal legal recourse. : 

The following captures part of my views on the key, 
amendments: | 

(1) Flexible standards: The very idea of a flexible 
standard is an oxymoron if I’ve ever heard one. In 
laboratory medicine I work with standards all the time. 
My duties as a college committee member mean that I 
have to ensure that those technologists who fall below the 
standards of performance are brought to standard. These 
standards of practice are written in black and white. They 
are not subject to flexibility. A minimum standard is an 
immovable marker that one must not fall below. A 
standard cannot be flexible. It is either a standard or it is 
flexible. It cannot be both. | 

The proposed changes remove the minimums as 
standards and replace them with nebulous statements such: 
as “confer greater rights...when assessed together.” Whc 
decides the “greater rights...when assessed together”? 
What is “greater rights...when assessed together”? Pm 
afraid this will become a situation where two wrongs wil) 
become a greater right when assessed together. This 
portion of the act is a danger in itself. It encourages the 
point of view that the law is simply a guideline, that 1! 
can be bent or even disregarded. 

1740 

Society requires a fixed minimum standard to exist. I! 
there are no minimum standards, then where will you 
start to negotiate under the act? The flexibility will allow 
employers to use this act as a ceiling for employees. The 
act should be a floor. The Employment Standards Act hav 
held labour relations in a stable condition for as long as 
I and the bulk of the workforce have been alive. This ac’ 
will destroy those conditions. 

The first labour councils marched in Toronto 125 years 
ago. We celebrated the anniversary on Labour Day. The) 
marched for a nine-hour workday. Your proposals att 
removing that, so you’re removing rights that worker 
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have had for over a century and a quarter. People will not 
istand for that. This act will destroy those conditions. This 
act encourages that the laws be bent or broken. Its 
‘measures erase the historic component of overall mini- 
jmum standards in the workplace for unionized workers. 
Employers are now free to disregard the previous floor of 
rights. They can attempt to trade off such provisions as 
‘overtime pay, paid holidays, vacation pay and severance 
pay in exchange for increased hours, increased duties, 
increased fears and worries. All they have to do is scare 
their employees into doing anything. 

| In my profession as a medical technologist, I am 
subject to an enormous number of rules and regulations. 
They control my work, my performance, the standards 
that I must live up to. Unfortunately, the only protections 
T have concerning my hours of work and other working 
conditions is my collective agreement, the Labour 
Relations Act and the Employment Standards Act. 

' Due to your recent introduction of Bill 7, I’ve lost 
many of the rights and protections I previously enjoyed. 
This makes me more inclined to support actions that are 
more political in nature than would be normal in a 
labour-management relationship. 

_ The greatest fear you should have right now is not the 
group that came in here and protested earlier. They will 
always be here, they will always protest, because that is 
their right and they advocate. What you’ve got to be 
scared of is when people like me, who come in here in a 
tle as a working professional, come in here and have to 
stand up and denounce this in front of you. I am the type 
of person — I am the professional in Ontario. Normally 
we should be an ally in a government like yours, but we 
cannot. This bill will mean enmity, and it will mean 
dasically that we will not have peace until either this bill 
zoes away, you go away or, preferably, both go away. 

The labour movement is becoming more polarized. 

Under the Davis Tories, the idea of an economic 
shutdown of a city for a day was a joke; it only happened 
n other countries. Labour is now considering a general 
strike. It would have been laughed away as the pipedream 
of a few diehard anarchists and Communists a few years 
igo. But this is the reality that this government’s policies 
jave unleashed. Four previous cities have been economi- 
cally shut down. The economic engine of the province, 
Toronto, is target for the fifth. 
_ This level of resistance you are seeing with the Harris 
fories changes on a daily basis and escalates. If this bill 
asses as it stands, that level will escalate dramatically. 
More and more of the workforce will have nothing left to 
ose by staging struggles and protests. 

The normal purpose of labour law is to ensure the 
smooth function of the labour market to ensure that 
JIntario is attractive to labour investors. This amendment 
will ensure that peace is difficult, if not impossible, to 
ichieve. It sets the stage for conflict, not the resolution of 
‘onflict. 

Large employers will have all the advantages with this 
vill. They have more money, more resources, and limiting 
he unions’ ability to access the resources from the 
Ministry of Labour will tip the scales in this forum 
everely against them. If the labour movement cannot win 


in the courts, labour will go back to the streets, where it 
has won before. 

The unions will have to look where they can win and 
will force those situations. Many small employers will be 
caught in the squeeze. The small employers do not wish 
to destroy the fragile peace that exists but, unable to cope 
with the larger firms that exist, they will have to seek 
major concessions. Labour will then back these strikes at 
the smaller employers with great vigour because they can 
win those easier. You will see the destruction of small 
employers and small business, which is the normal 
mainstay of the Ontario government, Mike Harris revolt- 
ing sense of common revolution. 

Given a few years of this, labour could be seen like 
Mexico, and $5 a day will seem great; or the whole thing 
will blow up, with labour united into an unstoppable 
force that will sweep aside everything in its way. It will 
either leave a new society or a wake of destruction that 
this country has never seen in its history. 

Regardless of the outcome of that struggle, there will 
be definitely a struggle. The proposed legislation places 
labour in a situation that it will have to fight for its life. 
As seen with the recent OPSEU strike, even a mild, 
normally apolitical union will fight when threatened. 

The potential of this amendment alone to erode 
people’s standard of living should be enough to make the 
drafters of the amendment rethink, if not radically alter, 
Bill 49; it is certainly enough to make me stand in 
opposition to the bill as a whole. The potential for greater 
harm to society as a whole forces me to stand and make 
my stand part of public record here today. 

The shortsighted may see this rush to the bottom as 
helping employers to become more competitive. But the 
more sane question is whether this makes for higher 
productivity, better workplace relations, increased con- 
sumer purchases or quality of life in Canada’s most 
industrial and populous province. 

Enforcement under a collective agreement: The single 
basis of common law is that the law applies equally. All 
are equal under the eyes of the law. Even the law states 
that there will be no discrimination based on race, colour, 
creed, age, sex, marital status or sexual orientation. So 
why are unionized workers being discriminated against by 
affiliation? A law that does not stand equally and apply 
to all should not be a law. 

The proposed changes to the enforcement place respect 
for the law in danger. Once that respect for the law or its 
authority is removed, society as a whole no longer 
functions. Respect can only be earned, not enforced. A 
society can have order without respect. Unfortunately, 
that’s a police state under essentially martial law. It only 
lasts a short time on the stage of the world before those 
that are repressed remove it. 

If Ontario is the economic engine of Canada, then are 
not the employees the source of that power, the fuel that 
keeps the engine running? 

Asking the unions to enforce employment standards 
through the collective agreement and pay for it is akin to 
the victim of a crime being told by the police that they 
can’t investigate the crimes committed against them 
because they belong to a church, and that church, which 
is supported by its members, has the duty to look after its 
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members and the church should pay for the investigation. 
Unfortunately, that church also doesn’t have the powers 
of investigation. 

If you had framed the legislation in that manner, the 
outcry would have ripped you from power and you would 
have been flogged down the street by an angry public. 
The enforcement of the laws must remain with the 
government. Only the government has the resources, the 
legal and moral authority, as well as the neutrality — at 
least normally the neutrality — to ensure that all receive 
fair and equitable treatment under the law. 

I work in a hospital. The union cannot access informa- 
tion on patient care, nor should it have to, unless the 
employer hides behind the mask of confidentiality to hide 
other matters. The union does not have the right to this 
information. An enforcement officer can enforce the act, 
previous to these changes, and get access to information. 
Will I be denied an employment enforcement officer and 
thus denied access to all outside intervention? Will my 
employer be able to hide wrongdoings because the 
collective agreement does not give me the right to look 
at certain information? 

The Vice-Chair: Mr Healy, I hate to interrupt at this 
point, but we have exceeded almost by a minute now the 
15-minute time frame. I trust that you will allow us to 
keep your proposal and your submission here and read it 
as we go through these hearing processes. I thank you 
very much for attending today. 

1750 

Mr Healy: I just wish to state one thing, that basically 
if your proposed changes go through, the people in 
Ontario who are affected by them will end up in a 
situation that they will have to defend themselves. 
Whether you give them the recourse to defend themselves 
within the legislation or whether they take that outside 
the legislation and use other means, it will hurt. I would 
prefer to make sure that those other means do not have to 
occur because there will be violence on the street — 

Mr Tascona: Madam Chair, who’s next? 

The Vice-Chair: Thank you very much. 





TORONTO WORKERS’ HEALTH AND SAFETY 
LEGAL CLINIC 


The Vice-Chair: I would ask the representatives from 
the Toronto Workers’ Health and Safety Legal Clinic to 
please come forward. Thank you for attending and wel- 
come to our hearing process. I would ask that for the 
good of those remaining that you please introduce 
yourselves. 

Mr Daniel Ublansky: My name is Dan Ublansky. I’m 
the director of the Toronto Workers’ Health and Safety 
Legal Clinic. With me is my colleague, Linda Vannucci- 
Santini, who is a staff lawyer at the clinic. I want to 
ee you for the opportunity to address the committee 
today. 

Just by way of introduction, the Toronto Workers’ 
Health and Safety Legal Clinic is funded by the Ontario 
legal aid plan to provide legal and technical advice and 
representation to unorganized workers who face health 
and safety problems at work. Our activities are controlled 
by a board of directors elected from the community. 


The clinic provides workers with information about 
health and safety hazards of their employment, advises. 
them about their rights under the law and provides legal. 
representation when that is required. In addition to 
individual advocacy, we undertake community education 
and outreach programs aimed at unorganized immigrant 
workers primarily and we engage in law reform activity, 
such as the brief we’re presenting today. Our activities. 
touch over 2,000 unorganized workers every year. 

I will try to cover as much of the brief as time permits. 
I’ll deal with part of it and my colleague will deal with 
other parts. | 

The employment standards branch, which administers 
the act, receives roughly one million inquiries annually; : 
almost 20,000 formal complaints result from _ these: 
inquiries. In 1994-95, over $64 million in back wages 
owing was assessed against Ontario employers in respect: 
of violations of the act. Of that $64 million, $47.8 million: 
or 74% was not collected. Thirty-four per cent of the 
uncollected amount was due to employer refusal to pay. | 

These statistics point to the deplorable extent of non-. 
compliance with the act, as well as the need for stricter 
enforcement. Certainly, a compelling argument could be: 
made for the need to introduce legislation which 
strengthens and improves enforcement and achieves better 
compliance with the act. | 

Instead, the government has proposed a set of amend-: 
ments in Bill 49 which move in the opposite direction. It 
is as if the government had decided to control speeding, 
on the highways by increasing the speed limits and: 
lowering the fines for its violations. . | 

Bill 49 will encourage more employers to violate the 
act. Fewer workers will be able to file claims for moneys. 
owed to them and the amounts they can recover will be 
capped by arbitrary limits. How does this meet the labour’ 
minister’s stated objective of “helping the most vulner- 
able workers’? I’d leave that as a question. 

We’ ll now deal with individual proposals and I'll tum 
that over to my colleague Linda. : 

Ms Linda Vannucci-Santini: I’m going to talk about 
the limitation periods under Bill 49. Before I start, I 
should say that this brief is peppered with situations 
concerning bad employers. We know there are good 
employers out there. We just don’t hear about good 
employers. We’re a legal advice service in employment 
law and workers call us who are angry and upset because. 
they’ve been denied either their rights under health and 
safety law or just basic minimum standards under the 
Employment Standards Act. I just wanted to explain that 
bias right from the top. That’s what we hear about day in 
and day out. 

Again, the aspect of focusing attention on the mos! 
vulnerable workers, this bill reduces the limitation period. 
both for bringing claims and recovering money from twC 
years to six months. In addition, the bill proposes tc 
impose a maximum monetary limit of $10,000 pe! 
employee per claim. I fail to see how this helps the mos! 
vulnerable of workers. 

If we look at the area of six months to make a claim: 
many of the workers we hear from, Ontario workers, are 
in marginal, insecure, low-paying jobs. They have nC 
union protection. Ninety per cent of workers seeking 
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enforce their rights to minimum entitlements under the 
Employment Standards Act only do so after:they’re no 
longer working for the employer who owes them money. 
Why? Because they think they’ll be fired if they com- 
plain. 
| The fact is, the Employment Standards Act does not 
‘provide an adequate remedy for workers who are fired for 
trying to enforce their rights. A case in point: A few 
years ago, I represented three Spanish-speaking demoli- 
sion workers — actually they worked removing asbes- 
‘os — and they were discharged when they complained 
about unhealthy working conditions. They had refused 
unsafe work and they had made a video about their 
working conditions and they had the nerve to do that 
decause it was either their job or their life basically. 
| We went before the Ontario Labour Relations Board 
and they found that their employer had broken health and 
safety laws in firing these three workers. However, what 
came out — why I represented them — was that they 
were shortchanged on overtime hours. They were paid 
straight time instead of time and a half and that’s a very 
-sommon occurrence, particularly in the hours between 44 
ind 48 hours worked per week. In two of the cases the 
tmployer benefited for over six months and in the third 
vase for well over two years. The three workers didn’t 
mow their rights concerning overtime. They didn’t know 
hey were owed time and a half, and if they had known 
hey would have been afraid to risk their future employ- 
nent with the company by complaining about it to the 
smployer or by making a report to employment standards. 
If course, after their discharge, they filed claims with the 
mployment standards branch and eventually they 
eceived the overtime pay owing them. 
If their claim had arisen now, the new six-month 
imitation period for bringing a claim would have barred 
hese three workers from claiming at all. It would allow 
hat employer to get away with cheating them and 
irobably all the other people working for him. So, in my 
iew, reducing the limitation period for making a claim 
tom two years to six months will probably reduce the 
umber of eligible claims but not the number of 
mployers who violate minimum standards. In fact, it 
eems to encourage violation of the law. 
| Another case involved a sales woman. She was 
ctually a travelling sales woman, selling fabric three 
ears for the same company. She was quite surprised 
shen she found out that she had overtime rights and that 
er employer wasn’t paying her for overtime, but she 
gain was afraid to complain about this and afraid to file 
‘complaint to the employment standards branch. She also 
‘ould lose her right to claim within six months of the 
vertime payment being due. 
_ Concerning the amount recoverable, six months owing: 
“a worker manages to bring a claim within six months, 
le amount they can recover is reduced from two years 
nder the current scheme to six months. 
' How much do workers actually stand to lose if this 
spect of Bill 49 becomes law? If we look at the very 
ommon occurrence I mentioned earlier, and that is 
‘orking 48 hours a week and being paid straight time 
istead of time and a half for the four hours between 44 
ad 48 hours, and the wage of those three asbestos 


removal workers, they were earning $11 an hour, they 
would have been entitled to $16.50 for four hours a 
week. Over a six-month period for each one that would 
have been about $572 and over two years, well over 
$2,000. 

I know the argument exists that it’s not very cost- 
effective to have the government involved in collecting 
such small amounts of money. Under Bill 49, it would 
have been the $572 collectible if they’d made their claim 
in time, and under the current law it’s $2,288. But really, 
this kind of attitude is demoralizing for working people 
who earn $11 an hour. That $2,288 for somebody earning 
$22,000 a year, which is more or less what $11 an hour 
comes to, represents 10% of their annual income. These 
vulnerable workers shouldn’t be left to feel that the 
government doesn’t care about them or it’s not worth the 
government’s while to help them assert their basic rights. 
1800 

Under Bill 49 in this case, the one worker’s loss, about 
$1,700, was a corresponding gain to the employer, and if 
you multiply that by 10, 100 or 1,000 workers, the 
amount becomes significant. To add insult to injury, the 
protection from reprisals under the current Employment 
Standards Act and under Bill 49, and would remain under 
Bill 49, is inadequate. 

I outlined section 76 that prohibits employers from 
dismissing, disciplining or penalizing workers for trying 
to force their rights under the act, but it must be pointed 
out that this can only be enforced by way of prosecution 
in the provincial court. 

The Ministry of Labour rarely prosecutes employers 
who offend section 73. Of course, a worker can lay an 
information before a justice of the peace and represent 
himself or herself before the provincial court in the 
prosecution of the employer, but workers don’t tend to do 
this. Most people are reluctant to represent themselves in 
formal courtroom settings and they feel, and they’re 
probably right, that they are unfamiliar with the pro- 
cedures and the substantive law. So workers really seek 
this remedy. 

A positive feature about section 73 prohibiting reprisals 
is that a provincial judge can order reinstatement to work 
or compensation in lieu of reinstatement, and that’s a 
very important remedy. But sadly, as I said, that section 
is rarely resorted to. 

Employment standards could have better protection 
against reprisals if it was more like other legislation in 
the provincial jurisdiction in Ontario such as the Labour 
Relations Act or the Environmental Protection Act, the 
Occupational Health and Safety Act. It’s a civil tribunal 
setting where workers can apply for reinstatement and 
compensation for lost wages. Proceedings take place 
before a specialized tribunal and not a court; it’s a more 
worker-friendly setting. The burden of proof is on the 
employer to show and the standard is the balance of 
probabilities that no part of the reason for the discharge, 
discipline or penalty was related to the worker trying to 
enforce their rights. Reinstatement is also a remedy under 
those pieces of legislation. It is a strong deterrent to 
employers who violate the law because there is an 
uplifting effect, and we’ve seen it in our own work when 
a worker is reinstated to the workplace. 
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Now I’ll turn it over to my colleague for the other 
areas that we wish to outline. 

Mr Ublansky: Thank you. Bill 49 proposes to require 
non-union employees to decide whether they wish to file 
an employment standards claim or take the matter to civil 
court. Once a claim has been filed, the worker then has 
two weeks to reconsider. 

The stated rationale for this change is “to eliminate 
duplication and make better use of resources and encour- 
age self-reliance.” Presumably, these objectives are to be 
achieved by forcing non-union workers to undertake long, 
costly and complex legal actions rather than file employ- 
ment standards claims. 

The workers most affected by this change will be those 
who have already been adversely affected by the previ- 
ously discussed amendments which limit the amount that 
can be recovered through an employment standards claim. 
By forcing these workers to make an immediate election 
between an employment standards claim and court action, 
the government will be denying them the opportunity to 
recover the minimum amounts owed to them in a more 
timely and less expensive manner while still pursuing any 
additional amounts beyond the legislated maximums. 

Allowing a worker to pursue both remedies does not 
involve duplication since any amounts recovered in one 
proceeding would be offset against amounts received in 
the other. In addition, any issue determined in one forum 
would be binding on the other. In any event, if either of 
these matters were truly of concern to the government, 
the government could introduce amendments to ensure 
that this takes place. 

So what you’re left with — and the chief beneficiaries 
of putting the squeeze on non-unionized workers to 
choose between employment standards claims and legal 
action again are the employers who refuse to pay their 
workers the full amount owed to them. In all likelihood, 
the majority of workers, as Linda says, will file employ- 
ment standards claims rather than undertake an expensive 
and time-consuming lawsuit, and in so doing these 
workers will be forgoing the additional moneys that are 
owed to them. Again, all this does is provide more 
incentive for unscrupulous employers to shortchange their 
employees. 

With respect to the use of collection agencies to col- 
lect, again our comment on that is that the government 
has put forth as an article of faith that private collection 
agencies will do a better job than the ministry. However, 
since the enforcement mechanisms that are available to 
the private collection agency are the same as what is 
presently available to the ministry, there is no particular 
reason to expect that more money will end up in the 


pockets of workers as a result of that change. Indeed, tt 
pressure will undoubtedly be on workers to accept le: 
than the full amount owing since the collection agency | 
primarily motivated by the need to make a profit. It wi 
act in its own interest to promote settlements rather the 
invoke the traditional time-consuming mechanisms fi 
seizure of assets to collect the full amount owing. | 
addition, Bill 49 will create the possibility that the worki 
who receives less than the full amount owing will hay 
to absorb part of the collector’s fee. 

I presume the speakers from organized labour hay 
addressed the provision that has, I guess, since bee 
withdrawn with respect to negotiation of standards ar 
collective agreements. I won’t address the issues th 
labour has already addressed, but speaking — 

The Vice-Chair: Excuse me just for a moment. 

Mr Ublansky: I may not address any of those issue 

The Vice-Chair: It might help out. There are about 7 
seconds left, if you would like to summarize it or cor 
tinue. | 

Mr Ublansky: Thank you. By way of summary, I’ 
say most employers obey the law and pay their worke: 
what is owed to them under the act. These law-abidir 
employers are not the cause of the problem with the a 
and they will not be affected by the changes that a 
proposed in Bill 49. | 

The employers that will be affected and in fact wi 
benefit from the major changes proposed in Bill 49 ai 
the very same unscrupulous employers that the Employ 
ment Standards Act is designed to control. Why shou) 
these employers who have flouted the law by refusing | 
pay their workers what is legitimately owed to them t 
rewarded for their inequities at the expense of the 
workers? 

If the government is concerned about the growir 
volume of employment standards claims, then it shoul 
put forward a set of proposals that are directed at recale 
trant employers who refuse to comply with the law. Th. 
is what one would normally expect to see and, indee: 
this government has demonstrated this kind of determin: 
tion in dealing with the issue of truck safety on th 
highways which is, I believe, the headline in the Toroni 
Star today. We believe the same kind of aggressi\. 
approach to lawbreakers is what is needed in the Emplo. 
ment Standards Act. 

The Vice-Chair: The time has expired, sir. I ¢ 
appreciate you coming forward. Thank you. | 

Seeing there are no other presentations to be mat 
today, hearings will resume tomorrow morning at 
o’clock in this room. Thank you. 

The committee adjourned at 1808. 


Continued from overleaf 

Toronto-Central Ontario Building and Construction Trades Council 

| Mr John Cartwright 

_ Ms Irit Kelman 

umber and Building Materials Association of Ontario 

_ Mr Stephen Johns 

_ Mr Simon Dann 

Community and Legal Aid Services Programme 

, Mr Barry Wadsworth 

Amalgamated Transit Union Canadian Council 
Mr Tom Parkin 

amployment and Staffing Services Association of Canada 

_ Mr David Stark 

_ Mrs Karen Mugford 

Jnemployed Workers Council 

_ Mr John Maclennan 

_ Ms Valerie Packota 

_ Mr Terry Kelly 

_ Mrs Beatrice O’ Byrne 

Sanadian Union of Public Employees, Local 79 

_ Ms Anne Dubas 

Jntario Liquor Boards Employees’ Union 

_ Ms Julia Noble 

vir Joseph Healy 

oronto Workers’ Health and Safety Legal Clinic 

_ Mr Daniel Ublansky 

_ Ms Linda Vannucci-Santini 


Se aoe Me Oey 70, 8. ee he, va; levee: a) Se liw le tele. lav mer ml) tee wo ee wee 
Cty Gh ae aati SONA Be tes Oe Cee Te BO CRAM ey we PN ee ct iTS Ch ay MLA are rons 


ere ney One. fe ie) (0) Le aet tel ve se) 
OP ODS ASST (0 18) 10 9 hc8 e/a 6 Fol te! er ie) e601, 6 ie) ae te) wl te ee er awa en, ethers | pies 
#18 By Se 8 HBSS el LoS He) 02 ee len us) ele) e uence ees a fens ole iint ial (6) Ske —athatl neva aicsh piel tenis 


Ot se. 48 ie's 050s ve er iw eked 6 ce) let) one. 'e ey pe) cae emnet Sati a) en? (elaine a) as ee 


eerie nes eee ee. 8 OS) 8) el ee 46. 8. 0.6, Se) 6) he co) ree, a) ed oe) welite) “alte es ietna anni s cise tavmatetel hea teulelh eo) leaileitanea ite 


Te ee et kre Sa Dai Vet ne a Ce Cat Yi Ye Se Ye Le eC et an eee heer ew oy ce yO eh oy Oey tC 


WD NO Failed) ye! Sei) wie, 50): Je) "6! a: ce) a: ies (a) se) oS ete se, 4: Me \leviten & a is! a «a “e) hie iu. 0) enie hente, Relkemiamiat \alite. 


ee Lele (0 lee 6 6 ep ea) 6 6) 6 6) ete (0. he) le) 0 6) 8 el (9) 6 ee 6 Os elle @) et alee Ce 


| 
| STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
| Chair / Président: 


Mr Steve Gilchrist (Scarborough East / -Est PC) 
Vice-Chair / Vice-Président: 


Mrs Barbara Fisher (Bruce PC) 


*Mr John R. 
Mr Jack 

*Mr David 
*Mr Ted 

*Ms Marilyn 
Mr Dwight 
*Mrs Barbara 
Mr Steve 

*Mr Pat 

*Mr Jean-Marc 
*Mr Bart 

Mr Bill 

*Mr Jerry J. 
*Mr Joseph N. 


*In attendance / 


Substitutions present / 
Mr John 

Mr John L. 

Mr E.J. Douglas 


Also taking part / 
Mr Howard 
Mr Peter 


Clerk / Greffier: 
Staff / Personnel: 


Baird (Nepean PC) 

Carroll (Chatham-Kent PC) 

Christopherson (Hamilton Centre / -Centre ND) 
Chudleigh (Halton North / -Nord PC) 

Churley (Riverdale ND) 

Duncan (Windsor- Walkerville L) 

Fisher (Bruce PC) 

Gilchrist (Scarborough East / -Est PC) 

Hoy (Essex-Kent L) 

Lalonde (Prescott and Russell / Prescott et Russell L) 
Maves (Niagara Falls PC) 

Murdoch (Grey-Owen Sound PC) 

Ouellette (Oshawa PC) 

Tascona (Simcoe Centre PC) 


présents 


Membres remplacants présents: 

O’Toole (Durham East / -Est PC) for Mr Carroll 
Parker (York East / -Est PC) for Mr Maves 
Rollins (Quinte PC) for Mr Murdoch 


Autres participants et participantes: 
Hampton (Rainy River ND) 
Kormos (Welland-Thorold ND) 


Mr Douglas Arnott ald . 
Mr Ray McLellan, research officer, Legislative Research Service 


CONTENTS 


Tuesday 10 September 1996 


Employment Standards Improvement Act, 1996, Bill 49, Mrs Witmer / 
Loi de 1996 sur l’amélioration des normes d’emploi, projet de loi 49, M’”° Witmer .......... R-1347 
Canadian Federation of Independent Business. =. 2: ac ces os nae ee Se R-1347 
Ms Judith Andrew 
Ms Catherine Swift 
Canadian: Union-of Public.Employees, Ontario division «adage oe eae ee eee ee R-1350 
Mr Nick Milanovic 
Mr Brian O’ Keefe 


Council:of Ontario Construction ASsociations*] 12... . eel eee eet ete ee ena R-1352 
Dr David Surplis 
Employment Standards Work Groap\%). @. oe. vas ee ogee se eee ae R-1355 


Ms Jan Borowy 
Ms Consuelo Rubio 


North York Women Teachers’ Association, sec.¢2a-. 1s 50 ee ee ee ee ee R-1358 
Ms Heather Garrett 
Ontario: Restaurant: Associationsess::2 See ee ee R-1360 


Mr Paul Oliver 


OPSEU Members — Ministry of Labour Employee Relations Committee ..................... R-1363 — 


Mr Robert Rae 
Metro Toronto Clerical Workers Labour Adjustment Committee "9... ny ee R-1365 
Ms Alice de Wolff 
Ms Maureen Hynes 
Canadian Council of.Grocery Distributors: <-..asce0 dof + < Seeger eee ee R-1368 
Mr Max Roytenberg 
Ms Arlene Lannon 





Mississauga Board of Trade: =... ocsge ce eo orp ince PP ae ere R-1370 | 


Mr Charles Coles 
Mr Norman White 


Human Resources Professionals Association of Ontano >... 2 aoe eee ee eee R-13i%3 
Mr Mike Failes 
Union. of Injured Workers of Ontario sinc or xn 5 hese ee Sete eee ee R-1375 


Mr Phil Biggin 
Mr Carmine Tiano 
Mr Maurice Stewart 
Union of Needletrades, Industrial “and: Textile*Eniployees 4 4e,. ec eee ee eee R-1378 
Ms Alexandra Dagg 
Ms Harwant Singh 
Ms Yin Ping He 


Automotive: Parts. Manufacturers: Association «...55....0 02 el ee ee eee R-1380 
Mr Ken MacDonald 
Intercedé :..40séent bagi ee seed ae eee is wd wd baer ere ay 25 ee ee eee R-1382 


Ms Fely Villasin 

Ms Coco Diaz 

Law Union of Ontario 2.625 5 oS ee Pe rcs cats eC ee ee ee R-1384 
Mr Malcolm Davidson 

Mr Richard Blair 


Olsten International BV 6.4. ose es ee ee R-1387 
Mr Gary French 
Andra. Associates: Ine  jicsces 2 i500 a ee ee R-1389 





Mr John Andrachuk 
Continued overleaf 








egislative Assembly 
if Ontario 


irst Session, 36th Parliament 


Ifficial Report 

%f Debates 
Hansard) 

VYednesday 11 September 1996 


‘tanding committee on 
sources development 


Imployment Standards 
Inprovement Act, 1996 


(hair: Steve Gilchrist 
(erk: Douglas Arnott 





(Sovernment 


Publications 
an 


R-31 


Assemblée legislative 
de l'Ontario 


Premiere session, 36° législature 


Journal 
des debats 
(Hansard) 


Mercredi 11 septembre 1996 


Comité permanent du 
développement des ressources 


Loi de 1996 sur l’amélioration 
des normes.d’emploi 






UCT 8 1996 


Président : Steve Gilchrist 
Greffier : Douglas Arnott 


Hansard on the Internet 
Hansard and other documents of the Legislative 
Assembly can be on your personal computer within 
hours after each sitting. Our address is: 


Le Journal des débats sur Internet 
Notre adresse pour faire paraitre sur votre ordinateur per- 
sonnel le Journal et d’autres documents de |’ Assemblée _ 
législative en quelques heures seulement aprés la séance — 


http:/Awww.ontla.on.ca/nansard/hansard.htm 


Index inquiries 
Reference to a cumulative index of previous issues may 
be obtained by calling the Hansard Reporting Service 
indexing staff at 416-325-7410 or 325-3708. 


Subscriptions 
Subscription information may be obtained from: 
Sessional Subscription Service, Publications Ontario, 
Management Board Secretariat, 50 Grosvenor Street, 
Toronto, Ontario, M7A 1N8. Phone 416-326-5310, 
326-5311 or toll-free 1-800-668-9938. 


| 


! 


Renseignements sur |’Index 


Il existe un index cumulatif des numéros précédents. Le: 
renseignements qu’il contient sont 4 votre disposition pa 
téléphone auprés des employés de |’index du Journal de: 
débats au 416-325-7410 ou 325-3708. | 


Abonnements | 
Pour les abonnements, veuillez prendre contact avec li 
Service d’abonnement parlementaire, Publications Ont 
ario, Secrétariat du Conseil de gestion, 50 rue Grosveno!. 
Toronto (Ontario) M7A 1N8. Par téléphone : 416-326 
5310, 326-5311 ou, sans frais : 1-800-668-9938. 





Hansard Reporting Service 

3330 Whitney Block, 99 Wellesley St W 

Toronto ON M7A 1A2 

Telephone 416-325-7400; fax 416-325-7430 
Published by the Legislative Assembly of Ontario 


@e 


Service du Journal des débat: 


3330 Edifice Whitney ; 99, rue Wellesley oues 
Toronto ON M7A 1A. 


Téléphone, 416-325-7400 ; télécopieur, 416-325-743) 
Publié par l'Assemblée législative de |’Ontar” 


R-1415 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON 
RESOURCES DEVELOPMENT 


Wednesday 11 September 1996 


ASSEMBLEE LEGISLATIVE DE L?ONTARIO 


COMITE PERMANENT DU 
DEVELOPPEMENT DES RESSOURCES 


Mercredi 11 septembre 1996 





The committee met at 0903 in committee room 1, 


EMPLOYMENT STANDARDS 
IMPROVEMENT ACT, 1996 


LOI DE 1996 SUR L’- AMELIORATION 
DES NORMES D’EMPLOI 


Consideration of Bill 49, An Act to improve the 
mployment Standards Act / Projet de loi 49, Loi visant 
_améliorer la Loi sur les normes d’emploi. 

The Chair (Mr Steve Gilchrist): I call the meeting to 
rder. Good morning on this, the second-last of our days 
f hearings on Bill 49, An Act to improve the Employ- 
vent Standards Act. 


WHITBY CHAMBER OF COMMERCE 


| The Chair: Our first presentation is ready to go, I 
nderstand, from the Whitby Chamber of Commerce. 
ood morning. Welcome to the committee. Just a 

minder that we have 15 minutes for you to divide as 
ou see fit between either presentation time or question- 
ad-answer period. 

Mr Marc Kealy: Thank you, Mr Chairman. Seeing a 
ill contingent of people on this side, we’ll make our 
‘atements very, very brief. My name is Marc Kealy. I’m 
1e chairman of the government relations committee at 
te Whitby Chamber of Commerce. With me today is Jeff 
rump, who’s a director on the government relations 
ommittee and a general manager at The Office Place in 
/hitby. 

As I said, we’ll make our presentation very brief. We 
now you’ve had a long time sitting through this thing 
ad, surprise, surprise, I think we support what you’re 
ding, not because we’re philosophically aligned or 
aything like that, but because we think this is the right 
‘gislation at this time. Let me just begin. 

_ When the Minister of Labour, the Honourable Eliza- 
2th Witmer, rose in the Legislature to announce changes 
» the Employment Standards Act, she suggested that the 
ith and substance of the amendments to the act were 
hat she quoted as “housekeeping.” In our view, we 
yuldn’t disagree more. In fact, we were quite surprised 
_ her choice of word. No philosophical argument or 
iché about the change in the nature of work or the 
orkplace in this province and in fact in the world could 
2 stated strongly enough. In fact, in our view the 
anges being proposed to the Employment Standards 
ct are strong enough to warrant the attention of both 
mployers and employees at a time when the status quo 
i no longer be acceptable. This is a principle in the 
ommon Sense Revolution, which I’m sure many of you 


here know, and with infinitely more credibility than just 
housekeeping. 

Bill 49, in our opinion, addresses the ever-changing 
nature of work. We’re particularly pleased with the major 
changes highlighted in this legislation. To suggest that the 
current system of settling claims under the act is a night- 
mare is a massive understatement. Our chamber’s govern- 
ment relations committee has been very aware of the 
changes to the work environment for quite some time. 
We’re pleased that this piece of legislation has made it 
clear that it intends to meet several objectives. Many of 
you are very aware of those objectives, so I’ll just briefly 
glean them: a more efficient and effective use of Ministry 
of Labour resources in the administration of the act; the 
promotion of more localized settlements between employ- 
ers and employees, meaning a greater need for flexibility; 
and of course an improvement in the language of the act, 
making it more user-friendly. 

From the Whitby Chamber of Commerce perspective, 
these amendments hit at the very heart of the issue in the 
workplace, and that is an employer’s ability to pay. 

Coincidental to the amendments to Bill 49, we are 
pleased that the government moved swiftly to amend Bill 
40 through the introduction and subsequent passage of 
Bill 7. At that time, the legislation being presented 
addressed a concern over an employer’s ability to pay. 
We strongly believe this principle should and must be 
reflected in Bill 49. For example, if an employer in a 
unionized workplace has cash flow problems due to the 
struggles of his work environment, a more suitable 
arrangement other than a collective agreement or a local 
agreement about overtime payments or premiums might 
be better resolved in a greater severance package to an 
employee, if that is the case, or another benefit in lieu of 
those payments. This may be a thorn in the side for some 
unions, but the basic premise we wish to argue today is 
that an employer’s ability to pay must not be overlooked 
in the larger picture of creating a more favourable work- 
place and more opportunities for expanding business, 
which ultimately increases employment and creates 
wealth. 

The bottom line for us is to keep business in business. 
While there may be vulnerable employees, and we all 
know stories, there are also vulnerable employers. So 
let’s create an environment where partnership between 
employers and employees is the order of the day, rather 
than rigid legislation that pits one against the other. 

Mr Jeff Crump: The Whitby Chamber of Commerce 
is very supportive of those provisions of Bill 49 which 
eliminate duplicate claims and limit recovery of money 
by a claimant to a six-month period. Employers are 
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increasingly faced with defending claims of the same 
nature or for the same remedy in multiple forums. 

The problem is not restricted to employment standards 
complaints; it also spans a variety of employment-related 
statutes. However, strictly dealing with the Employment 
Standards Act, non-unionized employees are able to have 
employment standards disputes dealt with by the court in 
wrongful dismissal actions, as well as the employment 
standards branch. 

Unionized employees are able to file grievances under 
a collective agreement, if applicable, to be dealt with in 
the grievance and arbitration process of that collective 
agreement, and may also file complaints with the employ- 
ment standards branch. Employers are often left vulner- 
able to defending the same dispute in multiple forums 
and must bear the associated costs. 

We believe these resources would be more efficiently 
utilized in one single forum. Given these facts, the cham- 
ber supports provisions of Bill 49 which would eliminate 
the ability to pursue duplicate claims in multiple forums. 

The Whitby Chamber of Commerce is also very 
supportive of the proposed provisions of Bill 49 which 
would limit the entitlement to recover money under the 
act to six months instead of the current two years. The 
proposed provision quite properly places an onus on 
employees to make complaints in a timely manner. 
Delays in making complaints often create an unfairness 
to the employer in providing a defence. The longer the 
process, the more difficult will be the investigation and, 
consequently, the greater the costs. 

Further, we agree the increased appeal period provides 
a more reasonable time in which to (1) allow the parties 
to negotiate a settlement in lieu of an appeal; (2) more 
fully consider the merits of filing an appeal; and (3) make 
the necessary payment of the amount of the order and 
administration costs to the director in order to apply for 
the appeal. In many cases, the current 15-day period in 
which to make the payment causes a hardship to 
employers. 

Mr Kealy: Flexibility is the key word to this new 
legislation. We in business and those who work are wit- 
ness to some of the most significant changes in employ- 
ment and in the nature of work. So this is not merely 
housekeeping; this is focusing on the future. We in 
business want to create a better environment, one where 
quality and pride in the work or service we provide is 
one of the primary goals. Our greatest asset is our 
creativity and those who help us achieve our goals; 
namely, our workforce. 

The current environment in the global workplace 
demands more than a philosophical difference of opinion 
between employer and employee. We find ourselves as 
citizens of the world in a vastly complicated and ever- 
changing world which demands partnership and creative 
understanding from all sides to resolve disputes. There 
will always be disputes among differing peoples; it’s part 
of life. But we must deal with disputes in a manner 
which is equitable to both sides and based on the prin- 
ciples of fairness and common sense. 

We support your efforts, Mr Chairman, and those of 
your committee to streamline the act. We encourage 
employers and employees everywhere to work in partner- 


ship. We applaud the amendments in the bill which brin; 
clarification, flexibility and, above all, an ability to th 
pay to the forefront as we all strive to meet the chal 
lenges of the next millennium. Striving to make Ontari: 
open for business indeed makes good common sens¢ 
Thank you very much. 

0910 | 
The Chair: Thank you, gentlemen. That leaves us noy 
with two and half minutes per caucus for questioning. A 
always, we’ll commence with the official opposition. 

Mr Jean-Marc Lalonde (Prescott and Russell) 
Thank you for your presentation. I’m just going to as 
you a question. At the present time, the actual ES; 
regulates the number of hours that are permitted to b 
known as regular working hours. It is at 44. Knowing th 
problems that small businesses have to meet both ends ¢ 
the present time, don’t you think it should be regulated t 
at least 48 hours, and also unless it is at the request o: 
the employee? Because at times the employees are askin. 
if they could put in more time at the regular rate becaus: 
their wives have lost their jobs and they have to meet th 
payment. Don’t you think there should be a cap, thougt: 
at 48 hours before you start getting paid the overtime? 

Mr Kealy: Mr Lalonde, I think the important point is 
again, it goes back to the whole issue of an ability to pay 
I agree with your premise. If there were a cap, I thin: 
that could be something in a local agreement that coul: 
be worked out. But in our view, it’s very important the 
you take account of the bottom line in an employer’ 
situation. If an employer said, “We’ll cap it at 48 hours, 
but he can’t pay you for 48 hours, what do we do? 

Mr Lalonde: You can pay. If he works 40 hours, h 
gets paid 40 hours. It’s just the fact, with opening ¢ 
Sunday shopping now, some of the employees are force 
to work 60, 65 and 70 hours a week. This is a killer a 
it also affects the quality of life in the family. 

Mr Kealy: I agree with you. In my business, I das | 
lot with contract services. We paid a lot of our contrac 
services on an hourly basis. At the end of the day, we’! 
looking at this and we’re thinking: “Oh, my God, we’l 
paying these people 60 or 70 hours a week. It’s drivin! 
us into bankruptcy.” So we had to change the focus, an. 
the focus was that if we’re going to pay you on a cor 
tract, fee-for-service, it’ll be this much per week or th 
much per month, which makes a heck of a lot mot 
common sense for us, because if we’re paying them 0. 
an hourly rate, the cost to the employer is far too high, 

Mr Lalonde: But this bill will not eliminate the min 
mum salary. What we saw yesterday, people getting pai 
at $5.40 an hour, I just hope that this won’t continue. 

Mr Kealy: I think those are isolated cases in a lot ¢ 
senses, Mr Lalonde. Mr Crump runs a very successfl, 
business with 40 or 50 employees, and I don’t think fF 
has those kinds of disputes. More and more we’ re hearin. 
that the media will represent the case of five or 10 peop 
when 5,000 or 10,000 people are not really affected bi 
this. 

Mr David Christopherson (Hamilton Centre): Thar. 
you very much for your presentation this morning. © 
appreciate that you start by saying you’re pleased tot 
here and then move to say that you’re pleased tl 
government moved so quickly with Bill 7. Just for t 
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ecord, so you know, there are those of us who aren’t so 
leased that they chose to ram through Bill 7 without a 
ingle day of public hearings and left a very bad taste in 
ae mouth of an awful lot of people who have a right to 
ie heard, and with the fact that we, quite frankly, had to 
rag the government kicking and screaming into the 
ublic arena to debate Bill 49, which they’ve already 
tarted to change as a result of our hearings. Just so we 
nderstand where we all start from. 

_I was also pleased to hear you sort of take a rather 
ofty position referencing yourselves and all of us as 
itizens of the world. I think that’s a good approach, 
lecause many of the people who have come forward 
cross Ontario have been extremely concerned that the 
genda of this government, particularly its agenda as it 
2lates to working people, is one that has this province 
acing to the bottom in terms of standards. Rather than 
‘ying to make things better, especially for those most 
ulnerable, we seem to be looking for the lowest common 
enominator in terms of environment, work standards, 
ealth and safety and other things, and that’s caused an 
wful lot of concern. 

| Td like to ask you a question, since you do focus on 
ae fact that there are both vulnerable employees and 
ulnerable employers. The Employment Standards Act is 
ie only real bill of rights that a working person has if 
ney don’t have a union. One of the things you don’t 
1ention but that is in Bill 49 is a minimum threshold that 
ays from now on, if the government pegs it at, say, 200 
ucks, if somebody’s owed $50 or $75 from one of those 
nscrupulous employers, of which I’m sure you don’t 
ave very many members, but they exist — 

| Mr Kealy: They do exist. 

920 

_Mr Christopherson: They exist, and that’s why the 
\w is there to protect people from them. If they put it at 
200, then especially minimum wage employees who 
erhaps don’t have English as their first language are 
‘raid to file a complaint for their job, but even if they 
id, the Ministry of Labour wouldn’t accept their com- 
laint if it was for $50 or $75. They can’t afford to hire 
lawyer, they can’t afford to take time off to go to Small 
‘aims Court, and in effect, they’re beat for that money. 
just wonder how you see that in your overall view that 
ils is a fair and good piece of legislation. 

_Mr Kealy: I think your premise is right. I just want to 
reface my remarks by saying that we spoke to the 
dmmittee when your government was in power on Bill 
‘and there were some instances in the legislation where 
agreed with your direction, and I think philosophically 
doesn’t necessarily follow that because we’re a busi- 
288 association, therefore we’re opposed to employees or 
aions, if that’s the case. 

But in terms of this, our understanding of the amend- 
‘ents to Bill 49 is that it will make it actually easier for 
dispute to be resolved. You’re actually given the choice 
dw as an affected employee or an affected employer to 
‘solve your dispute. I guess from my perspective of the 
Thitby Chamber of Commerce, we see it as a localized 
greement in a lot of ways. 

_Mr Christopherson: Too bad we didn’t have longer, 
it that’s fine. 


Mr John O’Toole (Durham East): I’d like to thank 
you, Marc and Jeff, for coming all the way from Durham 
this morning. 

Mr Kealy: It’s always good to see you, Mr O’Toole. 

You’re one of the best MPPs at Queen’s Park. 

A Mr O’Toole: I know. I’m working very, very hard 
ere: 

Mr Christopherson: You haven’t been watching the 

hearings. 

Mr O’Toole: In response to Mr Christopherson’s 
comment, this government was elected to repeal Bill 40 
and that’s exactly what we did. There were public 
hearings all during the process and the people clearly 
stated that on June 8, just over a year ago. 

I want to draw to your attention a couple of things in 
your report. I think it’s the first time I’ve seen it said so 
succinctly. We all know about vulnerable employees, but 
what about vulnerable employers? I like that distinction. 
There are two groups in this particular group and we’re 
looking for balance in all of the legislation we’ ve brought 
forward. 

Are you familiar with the Carr-Gordon report, issued 
by Frank Sheehan of the Red Tape Review Commission, 
which cited the Ministry of Labour as being one of the 
barriers to growth and jobs creation? 

Mr Kealy: Actually we’ve gleaned it, yes. 

Mr O’Toole: It’s a good report. Yesterday we had a 
very interesting presentation from the Employment Stand- 
ards Work Group, and I thank them for bringing to our 
attention some really relevant statistics. In the last several 
years the number of claims have gone up some 300%, the 
amounts of the claims have gone from $800 to $2,400 or 
$2,800, and yet the collections have actually gone down. 
Don’t you think that those three statistics indicate that the 
present system is broken, claims going up, amounts going 
up and the actual settlements going down? 

Mr Crump: I think it certainly shows that. It also 
shows that there has been a great deal of responsibility 
and perhaps onus put on employers, more specifically of 
large companies, to realize the needs of their employees, 
to act on them and to be responsible to the employees 
with management and working more in a team environ- 
ment than they have in the past. 

Speaking specifically, my personal work experience is 
that that’s exactly what’s happening, and I think you'll 
see that continue to grow. In fact our corporation and I 
know past companies I’ve worked for have done nothing 
more than increase the human relations side of the 
business. 

Mr Kealy: Yes, it’s certainly grown. 

Mr O’Toole: We were in Hamilton and they were 
using the theme there, “Our product is steel and our 
strength is people,” and I think that says a lot about the 
industry. 

Mr Crump: We’re finding that’s a common theme 
certainly in the retail environment and in the general 
workplace. The common theme now is certainly that the 
strength of most companies is the people working for 
them, and I think maybe it’s just taking a little bit of time 
for the working environment to realize that. 

Mr Kealy: If I could too, Mr O’ Toole, just to — 

The Chair: Very quickly. 





STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


11 SEPTEMBER 199) 





R-1418 


Mr Kealy: Just very briefly. We made the point in our 
presentation that there’s been a change in the nature of 
work. People are more transient, employees are more 
transient. There’s a lack of loyalty. We’re screaming for 
this. If somebody were to come in to us as an employee, 
in a lot of ways we may invest in them but we may not 
have them around for too long. I think in a lot of ways 
that’s another issue we’re trying to bridge in terms of 
partnerships between employer and employee. 

The Chair: Thank you very much and sorry, but in the 
interests of moving along to the next group I have to cut 
you off. 

Mr Kealy: Hey, no, this was great. 

The Chair: We appreciate your taking the time to 
make a presentation before us. 

Mr Kealy: Thank you for having us. We’ll see you 
soon. Good luck. 


DOWNTOWN LEGAL SERVICES 


The Chair: That leads us now to our second presenta- 
tion of the morning, Downtown Legal Services. Good 
morning and welcome to the committee. 

Ms Anita Bapooji: My name is Anita Bapooji. I’m an 
executive member at Downtown Legal Services. 

Ms Catherine Glaister: I’m Catherine Glaister, a 
third-year law student and a case worker at Downtown 
Legal Services. 

We have what we think is a fairly brief presentation, 
so we’ll go through that and we’d welcome any ques- 
tions, if that’s appropriate. 

We’d like to start by explaining a little bit about what 
Downtown Legal Services is and why we’re here. 
Downtown Legal Services is a poverty law clinic at the 
University of Toronto faculty of law and we represent 
clients in many different areas of law, including unem- 
ployment insurance, social assistance, employment 
standards and criminal matters. Case workers at the clinic 
are law students at the school, and we have a full-time 
review counsel lawyer for all non-criminal matters. 

As a poverty legal clinic, our clients include social 
assistance recipients, people living on pensions, unem- 
ployed people and the working poor. As mentioned, we 
provide legal advice and representation for people making 
claims under the Employment Standards Act. Our clients 
are unorganized workers who have no other representa- 
tion and we believe that changes to the Employment 
Standards Act will therefore affect the rights of our 
clients. 

Downtown Legal Services is one of the few clinics in 
the city that will provide legal advice and sometimes 
representation on wrongful dismissal claims. Because law 
students do not have standing in the Ontario Court of 
Justice (General Division), any wrongful dismissal claim 
that we assist with must be made in the Small Claims 
Court of Ontario where the maximum claim is $6,000. 

Therefore, when a client is owed money by an 
employer, we may advise proceeding either by means of 
a small claims action or by pursuing a claim under the 
Employment Standards Act. The common law provides 
for a longer notice period than does the act and may also 
award punitive damages to the former employee, but 


proceeding to court is not appropriate in many circum 
stances, such as when employees are not claiming to hav 
been wrongfully dismissed but are simply owed bacl 
wages that they haven’t been paid, overtime, vacation pa’ 
and so on. In addition, the court procedure is extremeh 
lengthy and puts a strain on our resources as a lega 
clinic as well. | 

With respect to the submissions we’re making thi) 
morning, we’re making them with respect only to a fev 
select issues that we feel will be most important to ou: 
clients. Therefore, our comments will be restricted to thi 
impact of some of the proposed changes on unorganizec 
workers and low-income people. | 

As we all know, as presently written, the Employmen 
Standards Act provides a basic minimum for workers i1 
the province. Our clients, as workers in Ontario, ar 
entitled to receive a basic minimum wage, overtime par 
for every hour worked in excess of 44 hours and 49%: 
vacation pay. 

The basic problem with the act at present is that iti. 
complaint-driven and that employees are at risk of losin; 
their jobs if they attempt to enforce their mghts under thi 
act. Additionally, the enforcement mechanism is ven 
slow. When employers do not meet the requirement 
under the act, employees do not have a realistic chance 
of enforcing their rights and keeping their jobs, and ther 
are no changes in Bill 49 that we feel address this majo: 
problem. However, it is significant that the act applies t. 
most workers in the province and that it provides : 
mechanism to enforce workers’ rights. 

We’d like to turn to just a few of the proposed change, 
in Bill 49. : 

Limitation periods for filing a claim: The act presentl 
allows a claim to be made for money owing dating bacl, 
two years from the date of filing the claim. Claims ari 
not made only for one-shot events such as termination 
but also for long-term violations of the act. Therefore, thi 
change from two years to six months, as proposed in Bil 
49, is not merely a procedural or a housekeeping chang: 
but a substantive change. A two-year limitation perio: 
does not prejudice employers because they are mandater 
to keep employment records for much longer than that. 

Many clients come to Downtown Legal Services wit! 
claims that are more than six months old, and under Bil. 
49 they would have no redress under the act. Thei 
reasons for delay are varied, such things as trying to fin’ 
a new job after they’ ve been terminated, attempting to ge. 
unemployment insurance and so on. In addition, we’v 
found that many workers are not adequately informed 0. 
their rights. If the ministry is concerned about providin; 
Ontarians with basic rights as workers, then the ministr) 
must ensure that the act is acceptable to them. Reducin; 
the limitation period from two years to six months is | 
huge step backwards. | 

Limitation periods for appealing an order: There i 
presently a 15-day limitation period for an employer tu 
submit notice of appeal of an order issued by an employ 
ment standards officer and, correspondingly, an employe: 
has a 15-day limitation period to appeal an order issue’ 
or the failure of an order to be issued. Bill 49 propose) 
extending this limitation period to 45 days from the 1° 
This would result in an additional one-month delay fo 
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the worker, who would have been owed her wages for 
months already by the time an order is issued. We feel 
this is an unnecessary change to the legislation, as the 
purpose of the act is to provide for speedy enforcement 
of rights. 

| Minimum amount of claim: As we know, there’s 
currently no minimum amount for a claim filed under the 
act, and Bill 49 proposes a minimum which is not 
specified yet. The establishment of a minimum claim 
amount would mean that a worker would have no way to 
claim the money owing to her up to that minimum 
amount. Not only could employers steal this minimum 
from their workers, but they could do so every six 
months. Students who earn a lower minimum wage than 
other workers could be particularly hurt by this provision. 
The only way to receive money up to this minimum 
would be by going to court, which would clearly be 
‘mpractical both for the worker and for us as a legal 
clinic to represent people on those kinds of matters. 

_ Maximum amount of claim: The act presently has no 
ipper limit on the amount of a claim, and Bill 49 pro- 
doses the imposition of a maximum amount of $10,000. 
What recourse does a worker have if she’s owed more 
ihan this amount? From our perspective as a poverty legal 
tlinic, she cannot obtain the $10,000 through the Ministry 
of Labour and then pursue the rest civilly; therefore, if 
she wishes to make a claim for an amount in excess of 
310,000, she must pursue the claim in court, in General 
Division. This is again because Downtown Legal Services 
van only represent clients in Small Claims Court where 
he maximum claim is $6,000. The Ontario legal aid plan 
loes not give legal aid certificates for wrongful dismissal 
yr this type of issue. Therefore, a low-income client who 
as a claim in excess of $10,000 will have no alternative 
yut to forgo the excess amount. 

' Workers’ options for enforcing rights under the act: 
3ill 49 proposes that a worker be barred from making 
iny civil claim against an employer once the worker has 
iled an employment standards claim, unless the claim is 
vithdrawn within two weeks of being filed. 

' This two-week period could be read as an opportunity 
or the worker to obtain legal advice to decide which 
ute to pursue the claim. If so, two weeks is inadequate. 
Downtown Legal Services is one of the community legal 
‘linics where a worker would go to obtain this kind of 
idvice. We generally book appointments at least one 
nonth ahead and additionally, as a student clinic, we’re 
losed for approximately six weeks at a time twice a year 
luring the examination periods. Therefore, we feel that 
wo weeks is not long enough for a worker to make a 
lecision about her options, but it may not even be 
nough time to find out what her options are. The 
oposed amendment is also overinclusive, as it bars 
vorkers from making any kind of claim under the act if 
ny redress is sought in a civil court, and this undermines 
he procedural purpose of the act as well. 

_ We’ll finish up our brief comments with our con- 
lusion that Downtown Legal Services is strongly 
\pposed to the proposed changes under the Employment 
‘tandards Act that we’ve discussed. We believe that our 
lients who file employment standards claims are at risk 
if receiving less than their true entitlements and that they 


may have to wait even longer for their money once an 
order has been issued. Furthermore, we believe that these 
changes may make it more difficult to enforce workers’ 
rights and that our clients will be less likely or less able 
to make a claim for what they’re owed. 

Workers in Ontario should be able to reasonably 
expect that their rights in the workplace will be enforced. 
Unorganized workers often have no representation unless 
they can afford to hire a lawyer or unless they can afford 
to proceed by way of civil suit. Workers in Ontario who 
cannot afford to hire a lawyer should not be further 
disadvantaged by these changes to the act. 

0930 

Because Downtown Legal Services deals with such a 
wide range of legal issues, we are able to see how they 
interact. A worker who’s not paid wages may have 
difficulty paying the rent or may have to turn to social 
assistance, for example. This could result in an increase 
in evictions, an increase in shelter costs, an increase in 
court costs and an increase in welfare costs. The social 
costs of unpaid wages are far greater than the dollar value 
of unpaid wages; therefore we feel it’s extremely import- 
ant that employers be deterred from violating the act in 
the first place. 

The proposed changes will weaken the deterrence 
value of the Employment Standards Act, and Downtown 
Legal Services opposes such changes, which would allow 
unscrupulous employers to declare open season on 
workers. 

Mr Christopherson: Thank you very much for your 
presentation. It’s probably safe to say — I haven’t done 
the calculation — that the overwhelming majority of 
lawyers and those who are close to being lawyers have 
come before this committee across Ontario opposed to 
this legislation and have made very effective cases. 
You’ve joined that long, hopefully influential line. I 
particularly liked your line that said “...social costs of 
unpaid wages are far greater than the dollar value of 
unpaid wages.” I haven’t heard it put so succinctly and I 
think it’s a case that needs to be made over and over. 

My comment or question to you, in the time that’s 
allowed, would be to draw attention to your statement on 
the third page, “The real effect of a minimum claim 
amount is increased when seen in conjunction with the 
proposed change to the six-month limitation period.” You 
need to know that this government has still not admitted, 
after all the public hearings and all the submissions, that 
those two items of Bill 49 are taking away rights of 
workers. They just will not admit it. Could you expand a 
little on why you believe that’s the case? 

Ms Glaister: How we believe that it would take away 
the rights of workers? 

Mr Christopherson: That it diminishes rights that 
workers currently have in the Employment Standards Act. 

Ms Glaister: As it currently stands, the Employment 
Standards Act is a basic floor for workers in the prov- 
ince. To start with, if you establish a minimum claim 
amount, there’s simply no recourse for workers to claim 
money that they’re owed. 

If, for example, the minimum claim amount were $100, 
if workers work for one day and they’re not paid for that 
day, they may simply have no recourse. You can’t go to 
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Small Claims Court, effectively, for an amount under 
$100 when the filing fee for Small Claims Court is 
currently, I think, $60 or $75, and we believe that the act 
is there to enforce workers’ rights. If workers have no 
recourse, then they have no right to the money they've 
earned. The six-month limitation period means this can 
happen every six months, time and time again. We feel 
it’s fairly obvious that workers’ rights will be curtailed by 
the proposed changes. 

Mr Christopherson: I hope they challenge you on it. 
They won’t, because they know they’re wrong, but I wish 
they would, because I’d like to see you wipe the floor 
with them. Thanks. 

Mr E.J. Douglas Rollins (Quinte): Thanks for the 
presentation. I too am interested in the six months and 
the two years, because I sit here with a little bit of 
amazement to think that you object to moving the two- 
year period back to six months to hurry up the expedition 
of making that claim and making the thing happen a little 
bit quicker for the person who’s objecting, and you tum 
right around within two or three breaths and tell me that 
extending it from 15 to 45 days is the wrong thing. Is it 
like the windshield wiper? Are you wrong on one side 
and right on the other, or which way? I don’t think you 
can have it both ways. If we want to make this system 
work better, we’ve got to shorten that period of time, yet 
you object to the opposite way. I’d just like to point out 
to you, aS a person sitting here and listening, that I think 
you should be able to say it’s either one way or the other. 
You’re trying to tell us that it’s both ways. That’s my 
comment on it. 

Ms Glaister: Our objection to the change from two 
years to six months is that the proposal is that you can 
only go back six months from the date of the claim to 
claim wages that you’re owed. If you’ve been working in 
a job for five years and you’ve been paid $5 an hour, 
you’re out a lot of money. As it stands now, you can 
only go back two years from the date of the claim and 
claim money for those past two years, and that’s only if 
you file your claim the moment you’ re terminated. Being 
able to go back only six months means that you’re only 
able to claim a quarter of that amount. 

Mr Pat Hoy (Essex-Kent): I too agree that the legal 
opinion of this bill is unanimous in its opposition as we 
go through these hearings. 

I'd like to ask you a question, though, that is maybe 
cause and effect a little bit. Through your legal services, 
do you have any knowledge of evictions either going up 
or down at the current time in your service area? 

Ms Bapooji: I can say they’ve increased. We get a lot 
of calls. We also do a lot of referrals at Downtown Legal 
Services. The tough thing is, we get calls at the last 
minute from a number of people who have been evicted 
and not known about it, and those numbers have 
increased. The problem also is that our ability to assist 
those people has been frustrated just because of the 
demand for our services. While we’ ve seen an increase in 
evictions, our ability to assist those people has also 
decreased or at least has been challenged. We’re referring 
a lot of people to other legal clinics in the city. It’s been 
difficult, I know, for these people. But I would say we 
have seen a pronounced increase in evictions and eviction 


proceedings. A lot of times we’re acting last minute, 
going into court to try and avoid an eviction at the last 
minute, so we have seen an increase. 

Mr Hoy: In your opinion, the bill could make that 
situation worse, that evictions would potentially go up. 

Ms Bapooji: Yes. As Catherine pointed out, I think 
there’s a correlation between how much workers earn and 
their ability to receive their wages and then in turn their’ 
ability to pay their rent and avoid being enrolled on wel- 
fare. I think that’s a correlation which needs to be point-. 
ed out. The effect of these changes is not so limited to an 
employment sphere and employment actions; it actually 
goes broader, more social assistance matters, landlord- 
tenant matters etc and also potentially criminal matters. 
If people aren’t being paid, that can have an adverse 
effect. 

The Chair: Thank you both for taking the time to 
come and make a presentation before us this morning. 


OSHAWA-CLARINGTON 
CHAMBER OF COMMERCE 


The Chair: That leads us now to the Oshawa- 
Clarington Chamber of Commerce as our next presenta- 
tion. Good morning. Welcome to the committee. 

Mr Peter Mitchell: Good morning, ladies and gentle- 
men. My name is Peter Mitchell. I’m executive director 
of the Oshawa-Clarington Chamber of Commerce. The 
Oshawa-Clarington Chamber of Commerce is the largest 
business organization in the region of Durham and 
represents over 800 members. Our membership constitu- 
ents include businesses and organizations ranging in size 
from one to three people to large organizations such as 
General Motors, which employs many thousands of 
individuals. We greatly appreciate the opportunity to 
present our views on this important matter and hope that 
in some small way our comments will add to the dis- 
cussion and serve to improve everyone’s understanding of 
the issues at hand. : 

No system, procedure, methodology or for that matter. 
ideology is perfect. For this reason we all try, in our daily, 
endeavours, to improve the quality and efficiency with 
which we conduct our affairs, be they personal, business 
or political. The call to analyse and improve this piece of 
legislation is very probably long overdue, and if one 
considers that our organization represents businesses 
employing in excess of 25,000 people, the outcome of 
this analysis will have a direct bearing on the lives of 
many of our members and the individuals who work with 
them and for them. 

The government of the day is to be applauded for its 
businesslike approach to legislative reform in this area. A 
two-stage process with a primary emphasis on administra- 
tive issues is both practical and desirable. A solid work-. 
ing platform for further analysis and improvement is 
critically important, and we believe that the stage one 


- amendments will permit this to occur. 


Relative to stage one of this process, we agree with the. 
government that the three most important elements ol 
administrative efficiency in this instance are language and 
the need to ensure that the bill speaks to the resolution 
process in a manner that is easily understood by all the 
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parties involved; expediency both in terms of resolving 
employees’ claims and creating an environment that 
supports the employee’s obligation to mitigate employ- 
ment, salary and wage-related damages; cost effectiveness 
relative to the taxpayers’ demand that the system actually 
work and that his or her investment in that system is not 
wasted. 

940 

We believe that Bill 49 will support these objectives 
while at the same time protecting and enhancing the 
ninimum employment standards of our workers. 

The Oshawa-Clarington Chamber of Commerce 
supports the either/or proposals which would permit an 
employee to make a choice of pursuing a claim through 
the courts or through the ministry. There is little doubt, 
we believe, that the majority of claims management 
ictivity will be conducted through the ministry. The 
2limination, in most cases, of the multiple-option provi- 
ion is both practical and desirable in that employees and 
smployers can avoid unnecessary costs and delays in 
uriving at a settlement of the issue. 

Further, we firmly believe that any proposal that 

supports complaint resolution through the mutual agree- 
nent of the parties involved in the dispute will expedite 
he process. The cost saving that could be realized as a 
esult of the implementation of this proposal could be 
significant and would inure to the benefit of the employer 
ind the employee. 
' The proposed alterations to the claim notification 
yeriod are both pragmatic and desirable from this organ- 
zation’s point of view. As a practical matter, an 
smployee has a primary obligation to himself or herself 
0 seek advice as required to make a decision as to a 
‘ourse of action appropriate under the circumstances and 
fet on with it. 

From the employer’s and employee’s point of view, a 

ix-month claim notification period instead of the current 
wo-year framework will alleviate a great deal of uncer- 
ainty and allow both sides of the issue to deal with 
natters that are still fresh in their minds. 
' One area of concern we feel should be addressed 
‘oncurrently with the changes in limitation periods is the 
mount of time given over to employment standards 
ifficers to make decisions regarding the issuing or non- 
ssuing of orders. Retaining the two-year time frame for 
his important function is impractical, and we would 
espectfully suggest that a nine-month to one-year time 
imit be adopted. 

We agree with the proposed extension of the appeals 
reriod on orders from 15 to 45 days. Simple logistics 
ome into play here, and it is entirely conceivable that an 
levated level of claims resolution will actually occur 
luring the increased appeals period. 

The proposals speak to a maximum claim amount of 
110,000, with claims in excess of that amount being dealt 
vith by the courts. As previously noted, we support the 
esolution of claims by ESOs prior to a full investigation. 
‘his process saves time and money and should result in 
N expeditious settlement of the issues. The $10,000 limit 
3 reasonable. Claims in excess of that amount usually 
avolve a lengthy examination and litigation process and 
tobably belong in the realm of the courts. 


We respectfully recommend that some consideration be 
given to a minimum claim amount to avoid nuisance 
claims. We would suggest $250 or an amount perhaps 
equivalent to one week’s minimum wage. 

This chamber strongly supports the proposal to contract 
out collections. Second only to the federal and provincial 
revenue ministries, the private sector collection industry 
has the best resources and the expertise to facilitate 
collections of amounts so ordered. ESOs are dedicated 
professionals whose primary function is to facilitate 
solutions to the broader issues that arise between 
employers and employees. They should be allowed to 
remain focused on this. Outsourcing this function and 
giving collection agencies some flexible guidelines within 
which they can negotiate settlements makes sense and 
will result in more claims being settled at an earlier stage 
in the process. 

The Oshawa-Clarington Chamber of Commerce sup- 
ports the Ontario Chamber of Commerce initiatives which 
speak to the provisions of Bill 49 allowing for a greater 
right or benefit assessment as a package to the second 
stage of this process. The Ontario chamber is correct in 
its belief that allowing for a greater right or benefit as a 
package is a reasonable and fundamentally sound compo- 
nent of allowing workplace parties the freedom to nego- 
tiate and mutually agree to arrangements which, if viewed 
separately, would not be in compliance with the act. 

The proposed amendments will give benefits to work- 
place parties who wish to negotiate standards that, when 
taken as a package, provide greater rights or benefits than 
those spoken to in the amended Employment Standards 
Act. 

The proposed bill includes a number of additional 
recommendations which are necessary to improve the 
processes by which information is obtained, definitions 
are refined and uncertainty is reduced. We support these 
reasonable initiatives. 

The Oshawa-Clarington Chamber of Commerce sup- 
ports this significant undertaking on the government’s 
part and would offer that it is reasonably well-thought-out 
and promotes reliance on processes that already exist in 
the workplace. Additionally Bill 49, when passed into 
law, will make better use of the very finite resources 
available to the staff at the ministry departments respon- 
sible for managing this important piece of legislation. 

We thank you for the opportunity to participate in this 
very important endeavour. 

Mr Jerry J. Ouellette (Oshawa): Thank you very 
much for your presentation. We regularly hear about what 
has been classified as a race to the bottom. How many 
members of your organization have actually moved to 
other locations? Alabama is the one that’s used. How 
many have moved to Alabama? 

Mr Mitchell: None that I’m aware of. 

Mr Ouellette: How many do you expect, when we hit 
this so-called bottom, as we’re being classified, to attract 
or bring in directly from Alabama because of it? 

Mr Mitchell: I think there are certain initiatives taking 
place in the greater Toronto area, for example, that would 
see a marketing authority being established that in fact 
will bring businesses from US centres into the greater 
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Toronto area. I don’t see that as hitting the bottom. I see 
that as aiming for the top. 

Mr Ouellette: So then would you classify this as 
actually a race to reality, as opposed to a race to the 
bottom? 

Mr Mitchell: I think any race to the top is probably 
where reality is located. 

Mr Ouellette: I think my colleague Mr O’Toole has 
a couple of questions. 

Mr O’Toole: I just want to ask you a question, Peter, 
thank you very much. The $250 minimum amount 
we've heard from a number of poverty and coalition 
groups and I’m sympathetic to their concerns that what- 
ever an employee has earned, an employee is entitled to. 
We’re looking to be punitive with the bad employers. 
What kind of response do you have to that kind of an 
impression? 

Mr Mitchell: I think a minimum has to be established, 
but I also think that common sense comes into play here. 
I think someone at the ministry, whether it be the ESO or 
some other individual working at the ministry, has to 
have the ultimate decision-making power to decide 
whether a claim is frivolous or not. But I think, if it is in 
writing that a $250 limit, or whatever number is eventual- 
ly chosen, I think it in fact will lead to a lot of people 
not making frivolous claims. 

The Chair: Thank you, Mr O’Toole. Moving to the 
official opposition. 

Mr Hoy: Good morning. It’s not a criticism of your 
brief at all, but I was surprised that the government didn’t 
ask you whether you weren’t acting a little bit like a 
windshield wiper. You like the reduction from two years 
to six months, but you favour going from 15 days to 45. 
So the same question was brought up a moment ago. I 
thought the government would have asked you the same 
line of questioning. 

I take note of your $250 suggestion. It’s quite true that 
we’ ve had many presentations saying that there should be 
no minimum, but I appreciate the fact that you’ve given 
this some thought as to co-relating a minimum-wage 
earner and a full workweek. However, when you start 
drawing lines, people start falling through cracks. I think 
our responsibility here is to make sure that people don’t 
fall through those cracks. But I do appreciate your 
thoughtfulness in that regard. 

Mr Mitchell: Well, Mr Hoy, I think it’s absolutely 
everyone’s responsibility to ensure that people don’t fall 
through the cracks, but I think some guidelines have to 
be set. They have to be reasonable guidelines, but there 
has to be a mechanism that ensures that the human side 
of this is not ignored. 

Mr Christopherson: It’s interesting that you quite 
effusively say you greatly appreciate the opportunity to 
present your views on this important matter and hope 
your comments will add to the discussion and serve to 
improve everyone’s understanding. 

I agree with that. I guess I wanted to ask you, do you 
think the government was wrong in their initial position 
of trying to prevent public hearings and ram this through 
by the end of last June? 

Mr Mitchell: No, I think everyone who is involved in 
this process is involved in a learning process too and I 





think public opinion is obviously very important and } 
think it’s led towards what we see here today. I don’ 
have a problem with that, no. | 

Mr Christopherson: So you would agree the govern: 
ment was wrong to initially say they weren’t going tc 
hold public hearings? 

Mr Mitchell: Well, you know, Mr Christopherson, } 
think at the end of the day all that matters is that we are 
in fact sitting here. I would suggest there are probably 
examples in any government in the past 100 years tha’ 
their public consultation record has not been fabulous, but 
I think we all improve. 

Mr Christopherson: You make the statement abou! 
nuisance claims. We’ve heard an awful lot of people talk 
about situations where a relatively small amount —. 
particularly compared to those with very higt 
incomes — perhaps $100, would not have any recourse 
to get back money that they’re owed. You make the case 
that you’d like to see somebody have the ability tc 
decide, but one could argue that was the whole purpose 
of having the law there without a minimum before, thai 
an ESO would come in and make a determination or 
whether or not there was a legitimate claim. As the law 
is written now, proposed to be enacted, there will be nc 
opportunity for someone who is owed $100, who really 
can’t afford to take a day off work, can’t afford to hire < 
lawyer, and if English is not their first language, couldn’t 
even if they had the time, go in and make decent repre- 
sentation for themselves, who quite frankly will just be 
out that money. I put that in the context of this is ar 
unscrupulous type employer, not the type that I’m sure 
you would want to be associated with, but they exist 
What about that employee? What happens to their righi 
as a result of this minimum threshold? 

0950 | 

Mr Mitchell: As I previously stated, I think it’s 
incumbent upon all of us to ensure that people like tha’ 
don’t fall through the cracks, and I would also sugges’ 
that at the end of the day there will be some mechanisr. 
in place. I’m not here to tell you what that mechanism 
will be, but I don’t think people will be allowed to fal’ 
through the cracks. | 

Mr Christopherson: I’m sorry. With respect, all the 
presentations from people who represent workers, especi- 
ally unorganized workers, in that circumstance, have 
pointed out — a lot of them are lawyers themselves, wht’ 
understand these things better than I — make the cast 
that Bill 49 will leave someone in the situation I have 
described, just out in the cold with no recourse. They’re 
just beat for that money. : 

Mr Mitchell: I think we can all think of anecdota 
situations that might relate to that, but I don’t think 
they’re the governing issue. I think the whole poin 
behind these hearings is that the government is listening” 
has proven that it can listen and that at the end of the day 
people will not be allowed to fall through the cracks. 

Mr Christopherson: I would suggest to you that al 
the evidence we’ve heard so far points to quite thé 
opposite. We’ll find out whether they’re listening ot 
Friday when we see the government’s amendments, bu 
I just want to point out to you that the claim that some 
how a minimum threshold enhances this bill — you wen 
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,and made the case that Bill 49 enhances rights — even if 
it's questionable whether someone falls through the 
cracks, I think it’s a bit of an exaggeration to claim that 
\this somehow enhances the rights of the most vulnerable 
workers. 

Mr Mitchell: I think too that it’s important for the 
sake of efficiency that some minimums be set, just to 
keep those nuisance claims away. They’re costly, they’re 
‘expensive, they tend not to be dealt with expediently, and 
J think that detracts from the value of the system overall. 
| Mr Christopherson: I worry that — 
| The Chair: I’m sorry, Mr Christopherson, but we’re 
over time there now. 

, Thank you for your question, and thank you very much 
for taking the time to come and make a presentation 
before us here today. 
» Mr Mitchell: It’s my pleasure. Thank you very much. 
METRO TORONTO CHINESE AND 
SOUTHEAST ASIAN LEGAL CLINIC 


The Chair: Which leads us to our next presentation, 

the Southeast Asian Legal Clinic. Good morning. Wel- 
come to the committee again. It’s good to see you. Again, 
we have 15 minutes for you to divide as you see fit. 
_ Ms Avvy Go: My name is Avvy Go, and the correct 
name of our clinic should be Metro Toronto Chinese and 
Southeast Asian Legal Clinic. We were established in 
1987, and since then we have dealt with over 20,000 
people who live in the Metro Toronto area, low-income 
people from the Chinese, Vietnamese, Cambodian, 
Laotian communities, so our clientele are people who are 
non-English-speaking. Many of them are new immigrants 
but also many long-time residents and citizens of this 
country. 

Because of the clients we attract and we serve, we see 
a lot of people who are working in low-income, manufac- 
turing, service industries, many garment factory workers, 
restaurant workers, people working as domestics, blue- 
collar kinds of jobs, and from our experience, these 
people, usually because of the language problem and the 
lack of familiarity with the system, very often don’t know 
what their rights are under various laws, including 
employment standards. Even when they do, many of them 
are unable to enforce their rights on their own because of 
the various barriers they face and because of the lack of 
power they have vis-a-vis the other party, and in this case 
it will be the employer. So a lot of times the Ministry of 
Labour, the employment standards branch in particular, iS 
the only way, the only body that can really assist these 
workers in order to get the money they have already 
2arned. 

The problem we have seen with the ministry in the 
past is the lack of enforcement, that the law is there but 
very often it is not enforced for one reason or another. I 
have included in my brief a very particular case which 
involved Lark Manufacturing Co. I included that case 
because this is the only case in which the ministry has 
actually prosecuted a particular employer for their 
violation of the Employment Standards Act. 

The story of Lark is very simple. There are 148 
workers. Most of them are Chinese-speaking. Many of 


them have lived here for a long time. They’ ve worked for 
the same employer for a long period of time, and one day 
they went to work and found out that the company had 
closed down, the factory closed down. Many of them 
have been owed months of wages and they were not 
given any severance pay, termination pay. They had no 
choice but to go to the Ministry of Labour through a 
communities agency, and it took the ministry two years 
to decide whether or not they were going to do anything 
about this, and in the end they did issue an order. The 
employer refused to comply with the order, and it took 
another three or four years before the case went to trial. 
Then the provincial court judge found that the employers 
were indeed liable for the half-million dollars that was 
owed to these workers, but it took another level of court 
and finally to the Court of Appeal before the workers got 
the final victory that it’s confirmed that they should get 
the money back. But as of this time — it’s seven or eight 
years now after Lark closed down — they have not seen 
a cent of the money, because the employers in the 
meantime declared bankruptcy but also opened and closed 
several factories, employed some of the same workers 
and even scammed the landlord. They didn’t even pay for 
the rent. 

It’s that kind of situation that we are seeing, and Lark, 
unfortunately, is not an exception. We are seeing cases 
like that every day. Since Lark, we have dealt with three 
other cases of this nature and of this scale and scope, and 
on a day-to-day basis we see workers being denied 
minimum wage protection, denied vacation pay. It’s just 
as common as traffic violations almost. I put down in my 
brief the comparison, that we spent so much money going 
after people who didn’t pay for their parking tickets, and 
yet we are not paying as much attention to some very 
fundamental rights here, the right to be paid for the work 
that you have done. 

Of course, there are many workers’ rights advocates 
who have come before you and talked about the impor- 
tance of maintaining and enforcing workers’ rights, but 
even if we put aside these fundamental questions and we 
try to understand it from the perspective of the political 
reality of the day — this government over the last year or 
so has been talking about how people should work for 
their pay, whatever the source, that people have been 
penalized, welfare recipients have been penalized for not 
having worked for their welfare cheques. Here we are, we 
have a group of people, a sector of workers who have 
worked in order to get paid, but the government is telling 
them, “Sorry, we’re not going to help you to make sure 
that you get your money back.” Of course, in the end, it 
is the taxpayers who are paying for them, because many 
of them already are getting minimum wage. If they are 
not even getting that, what other alternatives do they have 
but to apply for welfare? 

Even in that context, forget about workers’ rights; just 
looking at the political agenda of the day, it doesn’t even 
make sense. In particular, some of the objections that 
have been put forth, which we also included, and the 
recommendations that we adopted from groups such as 
the Employment Standards Work Group — some of the 
particular points are of critical importance to be 
addressed: the limitation period, the six-month limitation 
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period. Many of my clients, the day before they lose their 
job, they still would not go to the Ministry of Labour. 
They would only go because they have no other resource. 
They would only go because they have nothing else to 
lose, they don’t have a job to protect, which is what 
happened in the Lark case, which is what happened in 
many other cases that I’m dealing with. 

With respect to the minimum cap, I would suggest to 
you that whether it’s minimum or maximum, employment 
standards violations —I guess in a way it’s different 
from going to civil litigation and trying to assess the 
damages, you know, should we pay $50,000 or $20,000 
punitive damages or whatever. Employment standards 
violation is very particular. Either you get minimum wage 
or you don’t. Either you get severance pay or you don’t. 
There is nothing magical about these numbers. It’s very 
easy to assess and calculate, so there is really no reason 
why the cap should be put. 

I think the only issue is how much resources you want 
to put into the ministry to ensure that whether it’s a $100 
claim or a $20,000 claim, you deal with them and in an 
efficient way. I guess that’s the only point I would agree 
on with the previous presenter, that we do have to make 
sure the claims are being dealt with in a very efficient 
way and expeditiously. It’s to the benefit of the 
employees as well as the employers. 

1000 

I close with a comment that a client of mine made to 
me one time. He was just amazed how difficult it is to 
get your money back, the money that he has already 
earned. So he made the comment about how it seems like 
it’s easier for him to win a lottery than to get his money 
back. Unfortunately, sometimes that’s how people feel. I 
guess maybe the government is saying, “Either we have 
a choice of helping you get your money or we’ll build 
more casinos and you go and collect your money there.” 
But that’s absurd. The point is if people have to come to 
that kind of conclusion, it’s really very sad. 

I think we would urge the committee to really serious- 
ly look at some of the issues here, whether you are trying 
to deal with it as a workers’ rights issue or whether you 
are trying to deal with it as an issue that will be consist- 
ent with the rest of your agenda. 

The Chair: Thank you very much. That leaves us with 
bang-on two minutes per caucus for questioning. This 
time we’ll commence with the official opposition. 

Mr Hoy: Thank you very much for your presentation. 
You did very well speaking away from your notes, and 
you understand the issues quite well. 

You have a concern for protection and then, coupled 
with that, enforcement. Enforcement of the act has been 
an ongoing problem. Would you have any opinion, if 
there were repeat offenders of the Employment Standards 
Act, that those companies’ names would be made public? 
Do you think that would be of any advantage? 

Ms Go: I have a stronger opinion than just making 
their names public, but I think that would be one way of 
going. Honestly, look at the offences that these people 
have committed. In effect, they are stealing the labour of 
the people; profiting by not paying the money. 

In a way, I see it the same way I see theft under the 
Criminal Code. They, in effect, are stealing from these 
people, but I guess in our society we don’t recognize it 


as such yet. A lot of times when I look at they 
people — and some of them are from my community — 
I say, “If we are deporting drug dealers, we should bh 
deporting these people.” This is how strongly I feel abou 
people who violate workers’ rights. But I think a ven 
good place to start would be to make their names public 
and just shame them. 

Of course, we could also do the carrot-and-stick thing 
We could also publicize names of employers who protec 
and honour their workers’ nights, who work cooperativeh 
with their workers. There are people like that. On 
example would be a Chinese restaurant, which is one 0 
my favourite restaurants, that’s run as a cooperative. It’. 
one of the most popular restaurants in town. So I thinl 
it’s both: We publicize names of employers who violati 
the law but also people who honour the law. | 

Mr Christopherson: Thank you very much for you 
presentation. We appreciate it. 

You may have been in the room when the previou 
presenter was here, Mr Peter Mitchell of the Oshawa 
Clarington Chamber of Commerce. In his submission, hi 
talks about the fact — one of the few who has actually 
been forthright enough to say and try to characterize thi 
minimum threshold as a prevention of nuisance claims 
Based on what we’ve heard across the province, I thinl 
many people would find that, at the very least, difficul 
to swallow and probably feel much more strongly abou 
it being characterized as nuisance claims. I think this may 
get referenced a fair bit during today’s hearings, so I’ 
like to know how you feel about the idea that a minimun 
threshold is necessary to avoid nuisance claims and hov 
you see the reality of that. | 

Ms Go: Because the reality, as I see it, is that man\ 
workers would not actually come forward unless it be: 
comes a very serious violation, I wonder how man 
claims the ministry actually receives are of such an insig. 
nificant amount. Even if there are workers who are cour 
ageous enough to say, “I’m not getting minimum wagi 
paid, and even though I’m still employed, I’m going t 
file a complaint,” I think that’s all the more reason tha 
the ministry should come forward to protect the worker 
and deal with the claim seriously, because if it doesn’ 
there will be continued violation in that same workplace 
It’s only a nuisance claim to the employer. It will not bi 
seen as a nuisance claim for people, as you mentioned 
who are making only $200 a week or whatever. An: 
money, even $1, would not be a nuisance to them. 

Mr Joseph N. Tascona (Simcoe Centre): The govem 
ment’s thrust with respect to Bill 49 essentially — and > 
think the consensus out of these hearings — is that th’ 
most vulnerable workers are non-union and not the unioi 
workers. The government resources here, the thrust 0 
Bill 49, is to put in protections for the non-unioi 
workers, because the unions have the procedures and the 
have the resources to protect their own. That’s where th: 
government thrust is going in terms of all our resources 
to protect the non-union workers, because the non-unio! 
workers can be represented by the government and th 
union members can be represented by the unions. That’ 
where the thrust is and that’s where the resources af 
going. 

There’s also a consensus that there’s need for chang 
with respect to the enforcement. I frankly believe that th 


| 11 SEPTEMBRE 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1425 





‘employment standards officers are doing a good job of 
‘enforcement. The problem is that the collection rate is not 
satisfactory for anyone. The collection rate is 25 cents on 
ithe dollar. The change and the thrust here is going to be 
ito put it into the hands not of the employment standards 
‘officers, which is a new function they were given in 
1994, but into the hands of professionals. So what we’re 
‘trying to do is change the collection process but also put 
ithe government resources to protect the non-union 
‘workers. 

| What I’d like to say about the Lark Manufacturing 
‘case is that I had some involvement in that in a legal 
‘capacity with the receiver at that time and I would say — 
' Ms Go: Yes, I think we were in the same firm. 

' Mr Tascona: That’s right. In 1988 that case started 
and it finished in 1996. 

| Ms Go: Right. 

Mr Tascona: I’d have to say that the government’s 
‘commitment to bring those owners to heel under the 
‘circumstances — I think I have to commend them. The 
bankruptcy laws — they’ve gone bankrupt twice, as you 
noted — are the problem with them. We have no control 
over bankruptcy laws. That’s under the federal jurisdic- 
tion, and we’d like to see some changes there. I think if 
‘we could see changes in the bankruptcy laws, that might 
protect workers from employers like that, because 50% of 
the time we can’t collect because the employer goes 
bankrupt. That’s a very important area that we don’t have 
control over. 

__ Ms Go: I agree with your last comment. There are 
certainly changes around the Bankruptcy Act that need to 
take place. However, I disagree with your comment that 
Bill 49 would actually enforce or enhance the rights of 
non-unionized workers for the reasons that I have out- 
lined and many workers’ rights advocates have outlined 
before you. However, just looking at the — 

_ Mr Tascona: Why do you say that when we’re going 
to put all the resources in non-union workers? 

_ The Chair: Could Ms Go just finish her comments. 
‘We’re over the time already. 

_ Ms Go: For one example, the fact that you limit the 
six-month period, assuming that people would actually 
file the complaint right within that period of time when 
in reality many workers would not wait till they lost their 
job, for example, before they would file a complaint — 
and that could be two years or three years down the road. 
Even the two-year limitation sometimes doesn’t cover all 
the assessment that could be made against the same 
employer. 

Mr Tascona: But there has to be a time frame. You 
just can’t let it wait. 

Ms Go: But there’s nothing wrong with the existing — 

Mr Tascona: Thirty days — 

The Chair: Sorry, Mr Tascona, but our time has 
expired. Thank you, Ms Go. We appreciate your taking 
the time to appear before us today. 


BOARD OF TRADE 
OF METROPOLITAN TORONTO 


The Chair: That leads us now to the Board of Trade 
of Metropolitan Toronto. Good morning. Welcome to the 


committee. You have 15 minutes for you to divide as you 
see fit between cither presentation or question-and-answer 
time. 

Mr Sandy Douglas: Thank you very much. My name 
is Sandy Douglas and I am the director of employee 
relations for Consumers Gas and also a co-vice-chair of 
the board of trade’s labour law committee. With me is the 
committee’s chairperson, David Brady, who is with the 
legal firm Hicks Morley Hamilton Stewart Storie. On 
behalf of ourselves and our peers on the committee, we 
thank you for allowing us to address you today. David 
will be presenting our brief, after which we’1l do our best 
to answer any questions you may have, but before he 
starts I would just like to point out that the outline of the 
board of trade is included in the kits that we have 
provided to you, along with a copy of our presentation. 
1010 

Mr David Brady: The principles we see in Bill 49 the 
board of trade supports. I think one of the things that 
shines through is that workplace disputes, to the extent 
possible, should be solved in the workplace by the parties 
directly and at the parties’ expense. I’m thinking of 
course about unionized workplaces when I make that 
point. 

Obviously minimum standards have to be established 
and maintained, as they have been in the Employment 
Standards Act, for all employees, but in unionized 
settings where compensation packages are negotiated in 
collective bargaining, the parties to collective bargaining, 
and particularly the bargaining agents, ought to be able to 
trade as between compensation elements such that the 
compensation package exceeds the minimum standards 
but can be configured by the parties themselves. Why is 
it that people away from the collective bargaining process 
think there is an answer, and a better answer, as long as 
there’s a minimum standard that has been achieved from 
a compensation point of view and there are lots of 
elements to the compensation package? 

In terms of adjudication and remedial ability, that was 
the focus of the previous speaker and obviously it is 
extremely important. The thing that ought to be 
endorsed — and it makes sense — is that if there is a 
workplace mechanism that is already in place and works, 
then that should be one that is built upon in terms of its 
use, and the remedial powers ought to include employ- 
ment standards remedies. 

The suggestion of course is that the grievance arbitra- 
tion procedure be used, and that makes sense. You have 
a whole list of Ministry of Labour arbitrators who have 
had vast experience. They’re knowledgeable. They’re 
acceptable to the parties. They are known to the parties. 
Many collective agreements have rosters in them of the 
arbitrators that have been chosen at the collective bar- 
gaining table. These arbitrators have employment stan- 
dards experience. It is not rare — in fact it can come up 
in the regular course of terms-of-employment griev- 
ances — that employment standards issues are front and 
centre. 

Arbitrators know collective agreements because they 
appreciate the collective bargaining process. There’s no 
cost to the public because it’s a workplace issue that 
ought to be solved there, and the thing is, you’ll have 
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better results. You’ve heard many presentations and I 
would be surprised in those presentations that someone 
has not addressed what referee decisions there are out 
there on a variety of subjects, in a complex circumstance 
that you’re trying to simplify, that are simply inconsistent 
with each other. It depends on who the referee is with 
respect to where the resolution may come to by way of 
bottom line. There has to be more consistency. People 
have to be in a position to advise clients from a worker 
point of view and from an employer point of view with 
some sense of reliability. 

When you have a labour arbitrator or a board of 
arbitration do this kind of work, you will have the cases 
reported in the labour arbitration case law. There will be 
consistency and precedent that are built up in a system 
that already exists, that’s well respected and has been in 
place for I think 30 years. The grievance arbitration 
process works and it can work for the benefit of the 
workplace parties and for the benefit of employees and 
employers. 

Combined with that, and perhaps a little out of 
sequence and maybe anticipating step 2 of employment 
standards reform, we think employment standards and 
occupational health and safety are prime candidates for 
best practices and accreditation, and we would hope that 
the focus on workplace and the focus on best practices 
coming out of the workplace is continued and made more 
complete in the next phase. 

Coming back to arbitrators, since that is a very en- 
forceable and familiar mechanism, there are a couple of 
questions that need to be sorted out. I know you’ ve heard 
these questions before, but please bear with me. We have 
three. When you’re looking at arbitration under the 
Employment Standards Act, you have to have the Labour 
Relations Act side by side and go through sections 48 
and 49 to see what the powers are and how things work. 

Will, for example, an employment standards circum- 
stance have access to expedited arbitration that’s provided 
for in the Labour Relations Act? Will there be, in an 
arbitrator’s jurisdiction or a board of arbitration’s juris- 
diction, the power to extend time lines and deal with time 
lines? If you have a mixed matter between a collective 
agreement and employment standards where there is a 
knot of issues that has two different sets of time lines, a 
collective agreement and an Employment Standards Act 
time line, how do you sort it out? In our view, the best 
way to sort it out is probably to go to one set of time line 
rules, and that would be as negotiated in the collective 
agreement. 

The last thing is, will decisions of arbitrators be, in a 
sense, reviewable or appealable? We would say that the 
section in the bill has to have within it the provision that 
the decision is final and binding in the same fashion that 
presently exists for a number of the employment stan- 
dards officer provisions. 

The next thing that we think is important as far as 
making things user-friendly is concerned, and I’m talking 
about from the entire community, employers and workers, 
is that we can’t have a continuation of duplication of 
process. The civil action provisions as they relate to 
employment standards complaints are very important. I 
think they’re very important for everyone. I’ll give you 


an example, and this is not an employment standards 
example but I think it hits the nail on the head. I was 
involved in a 40-day case having to do with sexual 


harassment. We were at the Workers’ Compensation | 


Appeals Tribunal. We were there for that length of time 


because it was associated with stress. In an office blocks 
away, at the same time, we were involved with a human | 
rights complaint that was operating, separate track, — 


concurrently. 


There is the prospect in that circumstance of a com- 


plaint under the Occupational Health and Safety Act 


before the Labour Relations Board. There’s also the - 
prospect of a grievance under the collective agreement if © 


there’s a non-discrimination clause and some reference to 
human rights or, indeed, employment standards. 


That cannot be allowed to exist because it breeds | 
disrespect for the systems. It is too expensive. It is used 


by way of adversarial tactics, and I’m not critical of that. 


If it’s there to be used in an adversarial tactical way, © 
there can’t be criticism, because that is how the systems 
operate. But I think you have an opportunity to make, in > 
employment standards circumstances, as between the act | 
and civil proceedings, something that works better, and 
hopefully you’ll continue with that approach as you 


proceed with other amendments and other acts. 


There’s a lot of discussion about the $10,000 and the 


minimum threshold that a claim might be required to 


have. We think that $10,000 is a reasonable limit. It’s not 
something that is brand-new to the act. There has been a 
limit in the past. The $10,000, I think, would probably 


deal with over 95% of claims. There would be a very | 


small percentage that would be seeking moneys in excess 


of that. Moneys in excess of that would likely attract | 


someone to seek some legal advice, and there are I think 
now abbreviated processes in the courts for that to be 
followed there, which would include employment stan- | 
dards and any common law rights. We think the $10,000 | 
makes sense, because in terms of minimum standards I - 


think the resources and the focus have to be where they | 


| 


are most needed. If you’re looking at more than $10,000, © 


it would be, as I say, 4% or 5% of the claims, and there 
are remedies there with the legal advice that would 
presumably go along with it, in any event. 


As far as minimum is concerned, I think any system 


has to have some practical definition. By “practical 


definition,” it means it has to be workable and enforce- | 
able. By “practical definition,” it means that the resources 


that go to support the claim and the enforcement of it are 
appropriate in the circumstances. I don’t know if there’s 


a magic number, but to the extent that the person who 
made the presentation ahead of us has said that there will. 


be monetary issues that might be small in one context 


and large in another, there ought to be some mechanism. ’ 
If that can be done by way of regulation or done in a. 


way which is not hard and fast, where judgement can 


have an ability to be applied, then that to us makes sense. — 


1020 


The time limits: The two years is presently in the act 
in a couple of ways, so there’s not, I think, a dramatic © 


change there. The 15 to 45 days makes sense to us 
because there is an opportunity in that 15 to 45 days to 
settle, to get advice, and that would be both with respect 
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'to employees and employers. Again, we see something 
,that has to have definition, that can be workable, that 
;people can rely on. That has been what the system 
suffered from in the past. 

We had one question in our brief about the govern- 

;ment’s statement of seeking to clarify vacations. In 
,subsection (1) of that bill provision, it says “whether or 
‘not someone’s been on the active payroll.” You go down 
‘to subsection (3) and it talks about a calculation based on 
what someone has earned. They seem inconsistent to us. 
If someone has not earned any income, 4% of no income 
‘is still no income. At the same time, the message is, 
whether you’re active or not, you have an entitlement. 
__ So we think that there are conflicting messages. Expec- 
tations will be raised, but the practical application will be 
‘simply confusion for workers and for employers. We 
,think that if someone has a vacation entitlement, it has to 
be identified and the 4% is there, but it should be on 
active employment, because, after all, it is a calculation 
that’s based on what has been earned before. As it pre- 
‘sently sits, in our view, it’s simply not clarity. It is lack 
of clarity. 

We are very supportive of the pregnancy and parental 
provisions that clarify the distinction between service and 
seniority; there is one, there always has been. It hasn’t 
been appreciated in the statute, but I think, like referees, 
as I said earlier, we’ll find different decisions blending 
ithe two concepts. It ought to be very clear in the statute, 
and I think a great stride has been made to bring that 
clarity. 

_ I won’t spend a lot of time in collections, just to 
underscore what you’ve heard before just this morning. 
It makes sense that resources go to where the best chance 
of collections are. I think any record better than 25% has 
to be a huge accomplishment, because at this point it’s 
simply not acceptable. Thanks very much. 
__ The Chair: Thank you. That leaves us with fewer than 
30 seconds, so we appreciate you scheduling your time 
very efficiently there and certainly appreciate you coming 
before us and making a presentation on Bill 49 this 
morning. 
| 32 HOURS: 

ACTION FOR FULL EMPLOYMENT 


_ The Chair: That takes us to our next presentation, 32 
Hours: Action for Full Employment. Good morning and 
welcome to the committee. 

Mr Anders Hayden: Good morning. My name is 
Anders Hayden. I’m with 32 Hours: Action for Full 
Employment. I would like to thank the committee for the 
Opportunity to speak today. Our group is a member- 
driven organization committed to a reduction and redis- 
tribution of work time in pursuit of a more economically 
just and more ecologically sound society with a high 
quality of life for all. 

Our group is composed of citizens from a wide variety 
of backgrounds. What unites us is a deep concern about 
the intolerably high levels of unemployment in this 
Province and in this country and a belief that the sol- 
utions that we’ve relied upon in the postwar era to solve 
our economic problems are no longer up to the task as 
we enter the 21st century. 


With respect to Bill 49, we are concerned about the 
proposed amendments to the Employment Standards Act, 
which we believe threaten to exacerbate the irrational 
situation of some people working excessively long hours 
while others remain unemployed. As an alternative, we 
suggest the government begin to move in an opposite 
direction, towards a reduction and more rational distribu- 
tion of work hours. 

We’re concerned about two features of the govern- 
ment’s agenda. First, the amendments in Bill 49 serve to 
weaken the enforcement of all employment standards, 
including those related to hours of work. Secondly, the 
government has made clear its intention of eroding the 
existing standards for work hours, overtime pay, public 
holidays and vacations. 

With regard to enforcement, as I said, we’re concerned 
about enforcement in this province and the lack of 
enforcement currently. Among the most common com- 
plaints on the Ontario Federation of Labour’s bad-boss 
hotline are abuses of standards for hours of work and 
overtime pay. We were struck by the testimony in this 
committee by an anonymous individual from Sri Lanka 
who was working 56 hours a week before his employer 
pressured him to work 70. This lack of enforcement of 
employment standards is not a new problem; however, 
rather than improving the situation, we believe this bill 
would actually worsen it. 

Bill 49’s provisions regarding enforcement of employ- 
ment standards have been very well critiqued by others, 
such as Osgoode Hall law professor Judy Fudge, whose 
analysis we have endorsed. We would just like to high- 
light some of our main concerns. 

If Bill 49 is passed, the one third of Ontario workers 
who are unionized will not have access any more to the 
enforcement system that’s currently in place. We believe 
that this will put increased pressure and burdens on 
unions. Those unions with limited resources and negotiat- 
ing power will not always be able to succeed in pursuing 
employee rights. This amounts to making the enforcement 
of the act a question of might rather than right. The result 
can only be weaker enforcement and a greater number of 
violations of employee rights. 

As for the more vulnerable non-unionized workers, we 
find it difficult to understand how the government can 
express so much rhetorical concern for them on the one 
hand, while at the same time putting more obstacles to 
the pursuit of their rights. The time limitations, for 
example, limiting the time for which employees have to 
make a claim to six months, put a major new obstacle to 
employees, who often will not make a claim until they 
feel secure in new employment. Six months does not give 
them adequate time to find that new employment. The 
limit of $10,000 for money that the employees can claim 
through the ministry, as well as the clause allowing the 
government to introduce a minimum claim, will make it 
more difficult for employees to recover money owed for 
wages, vacations, overtime pay and so on. 

Also, with respect to the privatization of collections, 
we agree with the government that something has to be 
done to improve the very low rate of collections; how- 
ever, we’re rather sceptical about whether this is the 
answer. We see no evidence that privatizing collections 
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will improve it. In fact, we’ve seen evidence to the 
contrary. There was a recent article in the Globe and Mail 
which provided such evidence. Furthermore, the 
privatization of collections could create new pressures on 
employees to settle claims for less than they are owed. 

It’s difficult to understand the rationale for these 
changes in terms of their benefit to the people of Ontario, 
but we believe there’s little doubt about their effect. 
Employers will have less and less to lose and less chance 
of being caught if they ignore the law, including making 
their employees work longer hours, not paying overtime 
premiums or not providing vacations. This isn’t just bad 
news for the people in Ontario who work for unscrupu- 
lous employers; it’s terrible news for the unemployed, 
who would benefit most from stronger limits on overtime 
and long hours. 

The first thing that got us concerned about this legisla- 
tion was a clause that is no longer in there, temporarily. 
That was the clause that would allow the negotiation of 
flexible standards for hours of work, overtime rates, 
vacation pay, statutory holidays and severance pay and 
that would allow negotiation of standards that are weaker 
than what’s in the act. Although the minister has since 
withdrawn that clause, she has stated that it will be 
resurrected in the comprehensive review. The government 
has made its intention very clear with respect to the 
oxymoronic idea of flexible standards. I think this 
deserves at least some brief comments. 

With hours of work, overtime rates, vacation pay and 
public holidays about to be up for grabs in collective 
bargaining, the result, in practice, would be a disappear- 
ance of the guaranteed minimum protections on these 
matters. Although it would require agreement by the 
union in question, in today’s economic climate of high 
unemployment and high capital mobility there will be 
considerable pressure for workers to agree to less than 
minimum standards, and employers would almost certain- 
ly expect any flexibility agreed to by unionized workers 
to be matched by non-union members as well. 
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If any significant erosion in minimum entitlements 
regarding hours of work became widespread in those 
workplaces where employees do not have sufficient 
bargaining power to resist employee demands, it would 
put downward pressure on standards for all Ontarians. 
Avoiding such a destructive race to the bottom is exactly 
the point of employment standards, but in the name of 
flexibility the government seems to be considering wiping 
out the basic floor protections that have limited excess- 
ively long hours. 

Every workplace that increases hours of work is taking 
away employment opportunities from those who are 
unemployed. A year or so ago there were about 20,000 
people lining up on a bitterly cold day outside GM trying 
to get a chance at work. None of them have been hired to 
date. What chance will those people have of being hired 
in the future if GM is successful in getting what it has 
said it wants in a collective agreement: 10-hour days and 
a 56-hour week? 

In short, these amendments will make it more difficult 
for employees who are victims of employer abuse with 
respect to hours of work, overtime pay, vacations and 


other matters to have their rights enforced. This amounts 


to a signal to unscrupulous employers that abuse is. 


tolerated, while scrupulous employers who respect their 


| 


employees’ rights will be put at a competitive disadvan- | 


tage. This is troubling enough, even without taking into 


account the government’s future plans for negotiation of 


flexible standards. 


We ask whether this is the Common Sense Revolution. | 


Common sense tells you that if you’re making it easier 
for employers to make their employees work 50 or 60 


hours a week, you’re going to be eliminating jobs rather | 
than creating them. By furthering the irrational trend | 
towards polarized hours of work in which many workers | 
are working long hours while unacceptably high numbers » 
of people have had their work hours reduced to zero, the 
government will also be needlessly worsening its own. 


financial picture. These measures will lead to higher costs 


for social assistance and other public expenses related to | 


unemployment, resulting in higher government deficits. 


i 


These proposals are not about cleaning up the excesses _ 


of recent governments. They are a rollback of some 


things that Ontarians have taken for granted for over a’ 
century. If you go over to the Whitney Block on the 
grounds of this Legislature, you’ll see a historical plaque 


commemorating the printers’ strike of 1872 which led to 


a nine-hour workday. If the original amendments in Bill. 
49 are implemented, even that modest achievement will 


not be secure. 


We in 32 Hours: Action for Full Employment think a | 


very different and bold approach is required, one that will 


address the problem of unemployment and the situation 
of the unemployed and the underemployed. 

We see a world today where there is more and more 
division between the haves and the have-nots. One of 


those inequalities is between those working excessively. 
long hours of work and those who have no work at all. 
In many families, you have a total workweek of over 80. 
hours in the family now, both partners working full-time. 


Many people are faced by a time squeeze, an unmanage- 
able one, which has negative effects on mental and 
physical health and very significant detrimental effects on 


family life. At the same time, we see the number of 


unemployed and underemployed rising. 


There’s a major job crisis in this province and in this 


country. We know that official unemployment statistics 


are still around 10%. There’s also a much higher rate of 
unemployment for youth. I’m a student myself. I see_ 


future job prospects out there to be pretty bleak. I’d like 
to ask the members of this committee as well to consider 


whether they believe that the job prospects for their own | 
children are very positive in the future and whether we 
can resolve the job problem while relying solely on 


conventional measures. 


It’s worth taking into account the historical record of | 


the reduction of work time. Between 1800 and 1950 work 


hours were reduced significantly through achievements 


like the 10-hour day, followed by the eight-hour day and 


( 


the five-day week. Sharing the work helped to ensure that | 
labour-saving technology created leisure, not unemploy-_ 


ment. After the Second World War, we seemed to have 
abandoned that winning and proven strategy and Can- 
ada’s level of unemployment has been rising since then. 
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, In the late 1940s and early 1950s the norm for unem- 
ployment was 2% to 3%. Now our norm is around 10%. 
In the next recession unemployment could skyrocket even 
further because governments don’t have the financial 
‘resources available to run fiscal expansion to moderate a 
crisis. We’ ve been moving up an unemployment staircase 
and it’s time we got off it. Reduced work time has been 
‘a big part of our history and it needs to be part of our 
‘future too. 

| I'd just like the government and the opposition mem- 
bers of the committee to think for a second about the 
high financial costs of high unemployment in addition to 
the human costs. We have very high costs for unemploy- 
ment insurance and for welfare programs, as well as the 
additional health costs related both to overwork and 
unemployment. We also have higher costs for crime and 
policing in addition to lower consumer confidence and 
the sluggish domestic economy that’s being held back by 
high levels of unemployment. 

__ If we had full employment in this country, along with 
‘Stronger controls on long work hours, we might have no 
federal or provincial deficits. We are already paying an 
enormous cost for the fact that many workers have had 
their work hours reduced to zero. 

The members of the committee should also be aware 
that there are a number of examples, not only historically 
but also currently in the world today, where work hours 
are being reduced. There are cases of BMW and Hewlett- 
Packard, for example, in France and Germany that have 
managed to reduce work hours, keep pay constant and 
actually improve competitiveness because this was done 
in a way that allowed for more effective use of capital 
and longer operating hours. We have examples in Canada 
at the Chrysler minivan plant in Windsor where work 
hours were reduced, overtime was reduced and a third 
shift was added. These are the kinds of measures we need 
loday. 

_ We believe that a better distribution of work time can 
dpen up jobs for the unemployed and can improve the 
quality of life for the overworked. At a time when many 
suffer from a severe time squeeze, shorter work hours can 
zive us time for family, community and ourselves. It can 
create new opportunities and hope for young people 
struggling to enter the workplace. By putting people back 
0 work it provides a humane alternative for reducing 
zovernment spending on unemployment and _ social 
assistance, thus helping to reduce deficits, and it can do 
his without increasing our demands on the environment. 

Getting back to the employment standards in Bill 49, 
we have some alternatives we would like to suggest to 
what the government is doing. 

We believe that the most direct and effective way to 
‘educe unemployment is a reduction of the workweek. 
We therefore call on the government to begin the process 
of moving towards a 32-hour standard workweek. An 
mmediate move to a 40-hour standard workweek, as 
‘ecommended by the 1994 federal Donner report and the 
wrovincial Donner report in 1987, would be a positive 
irst step. 

Also, to ensure that a shorter standard workweek leads 
© new hiring, there’s a need for better controls on 
Ivertime. We would encourage the government to 


introduce a maximum of 100 hours of overtime per 
employee in excess of regular working hours per year, for 
which compensation could be paid. Any overtime above 
that 100 hours would have to be compensated through 
time off in lieu of overtime. This was something that was 
also recommended by the Donner report. Employees 
should also have the right to take all overtime as time off 
in lieu if they so choose and employees should have the 
right to refuse all non-emergency overtime. 

Reduction of work time is not only a question of a 
shorter workweek. There are other ways in which work 
time can be reduced, allowing social needs to be met, 
quality of life improved and opportunities for new hiring 
to be opened up. The Employment Standards legislation 
should be revised with this in mind. Some of these 
measures could include: 

— The right to three weeks’ paid vacation. This 
would still leave us far behind most European nations 
where the norm is four to six weeks. 

— Guaranteed rights for employees to take unpaid 
extended vacations. 

— Improved parental leave, as recommended by the 
Donner report, and the right for employees to take at 
least five days of family leave per year, linked to the care 
of children or elderly family members, as also recom- 
mended by the Donner report. 

— Improved rights to sick leave and a basic entitle- 
ment to unpaid education and training leave are measures 
that could be added. 

Furthermore, the employment standards legislation 
needs to take into account the increasing number of 
workers who do not have regular full-time employment. 
Improved standards are needed both to protect those in 
non-standard employment and to make the option of 
working part-time a more attractive one for those who 
wish to do so. 

We urge the government to ensure that part-time, 
temporary and contractual workers receive the same 
hourly pay as regular full-time workers, the same em- 
ployment standards protections, a fair share of benefits, 
and seniority rights. We also believe there should be a 
guarantee for individuals who want to work fewer hours 
to have the right to do so. No employee should be denied 
a request for reduced hours unless it is absolutely not 
feasible for that particular job. 

Furthermore, we call on the government to vigorously 
enforce employment standards, especially for part-time 
workers and those outside the normal workplace environ- 
ment, as recommended by the Donner report and by 
others. We believe this should include routine inspections 
of employers and real protections from employer reprisals 
for employees who lodge a complaint. 

There should also be aggressive education about 
worker rights. For example, many salaried workers have 
the right to overtime pay under the legislation, but they’re 
not aware of this. Many people aren’t aware of this. This 
type of education should be provided by the government. 

You will notice I’ve quoted quite extensively from the 
Donner report. It’s come to my attention that some of the 
previous submissions to this committee have used the 
Donner report to argue in favour of flexibility regarding 
work hours. I’m not sure which Donner report those 
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people would be referring to and which Arthur Donner 
they’re referring to. The Arthur Donner who was with us 
at a press conference yesterday i is definitely not in favour 
of flexibility upwards in terms of work hours. He came 
out very strongly in favour of nothing longer than a 40- 
hour week, no flexibility above a 40-hour week. 

The Chair: Excuse me, Mr Hayden, we’re well over 
our time, if you could make any brief, concluding 
comments. 

Mr Hayden: In conclusion, I urge the government to 
reconsider its proposals and to start moving in the 
opposite direction, towards an Ontario with a rational 
distribution of work hours, where everyone has a right to 
a job at a fair standard of compensation, balanced by the 
right to leisure and time for oneself, family and commun- 
ity. 

The Chair: Thank you very much. We appreciate your 
making a presentation before us here today. 
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UNITED STEELWORKERS OF AMERICA, 
LOCAL 5296 


The Chair: That now takes us to the United 
Steelworkers of America, Local 5296, security officers. 
Good moming and welcome to the committee. Just a 
reminder, we have 15 minutes and you can divide that as 
you see fit between presentation or question-and-answer 
time. 

Ms Renate McIntosh: Good morning. I’m Renate 
McIntosh. I’m president of Steelworkers Local 5296 
representing 1,400 security guards who work for six 
different employers at over 600 sites across the GTA. 

In the security industry it’s difficult enough to police 
the employers because of the large number of sites and 
their locations which are dispersed throughout the GTA. 
There are as little as two or three officers working at 
some of the sites and they’re all on different shifts. Most 
of our members make just above the minimum wage, at 
slightly above minimum standards. Now this government 
is threatening to remove these hard-fought standards and 
drag my members down in a rush to the bottom of the 
wage scale. 

Prior to the election of this government, it was illegal 
for a collective agreement to have any provisions below 
the minimum standards set out in the Employment 
Standards Act. This government intends to allow a 
collective agreement to override the legal minimum 
standards concerning severance pay, overtime, public 
holidays, hours of work and vacation pay. 

We the union members and the employers are being 
asked to value and compare non-monetary rights such as 
hours of work with purely monetary rights such as 
Overtime pay and severance package and mixed rights 
such as vacation pay and public holidays. Given the 
economic power employers have over employees, the 
removal of basic employment standards can only result in 
circumstances in which detrimental tradeoffs are “agreed 
to” despite the measurement problems referred to above. 

This will allow employers to put more issues on the 
bargaining table which were formerly part of the floor of 
legislated mghts. It will also enable employers to roll 


back long-established fundamental entitlements such as 
hours of work and the minimum two weeks of vacation 
Our union just finished negotiating three weeks oj 
vacation for employees with more than eight years o! 
service. Many guards are looking forward to this benefit 
and now even this small gain may be eroded if traded ofi 
for better wage rates or changed hours of work. 

The security industry is a very competitive industry 
There are many small overnight security companies thai 
are underbidding the more established firms that now pay 
their guards above the minimum wage. These new firms 
offer no benefits, no training and pay minimum wages tc 
their workers, thus undercutting the firms that are provid. 
ing more than minimum wage and training. Armed guard: 
are generally the better paid in the industry, averaging 
$12 per hour. How long will it be before these people are 
paid just the minimum wage? How would you fee 
knowing someone who is required by the employer tc 
carry a gun and risk his or her life is being paid mini. 
mum wage with no benefits? 

With this government’s desire to privatize, more anc 
more jobs formerly done by well-trained public servant: 
will be contracted out to these so-called more competitive 
security companies which, in an effort to make a profi. 
and cut costs, will put inadequately trained people intc 
these new positions at substantially less pay, and ulti 
mately put the employee’s and the public’s safety at risk 

How would you as MPPs feel knowing that the guard): 
guarding this Legislature were paid minimum wages wit! 
little training, or for that matter, the guards in the privat 
prisons this government wishes to establish? You’w 
already done this to your cafeteria staff. These guards, i. 
you contract out, would be faced with a significant cut i 
pay and benefits. These are going to be the peopl 
protecting you. Think about this. 

The short-sighted may see this rush to the bottom a 
helping employers to become competitive and govern 
ments more efficient, but the more sane will questioi 
whether this makes for higher productivity, bette 
workplace relations or a safer society. 

Currently under the ESA, organized employees havi 
access to the considerable investigative and enforcemen: 
powers of the Ministry of Labour. This inexpensive ant 
relatively expeditious method of proceedings has prover 
useful, particularly in situations of workplace closure’ 
and with issues such as severance and termination pay. ° 

At present labour-management relations are relativel’ 
harmonious in my local. Both the Steelworkers and th. 
employers are working to unify standards in the securit) 
industry so that security officers can receive better wage. 
and the employers can compete on a more level playin, 
field and provide a good- quality service. If this govern 
ment brings in the changes it intends to legislate, thi 
harmonious situation will go in the opposite direction an. 
could become very adversarial between us, the union, an 
them, the employers. 

The government’s so-called minor changes to the ac, 
allow it to unfairly pass off the obligation and associate 
liability involved with administering a public statute 0- 
to employees and their unions when it is the employer 
who have violated its provisions. Costs will also increas 
for the employers because more complaints that th 
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-employment standards branch could have handled more 
efficiently and cost-effectively will now go before a 
private sector arbitrator that costs about $2,000 per day 
for the union and the employer. 

| Not only will security companies have to compete with 
| firms undercutting them unfairly on bids, they will also 
_have the added costs of paying for more arbitrations. This 
/ avenue requires all unionized workers to use the griev- 
| ance procedure under the collective agreement to enforce 
their legal rights. The union will bear the burden of 
investigation, enforcement and their accompanying costs. 
The director can make an exception and allow a com- 
plaint under the act where he thinks it appropriate, but for 
‘all practical purposes, the enforcement of public legisla- 
‘tion has been privatized. 

_ Arbitrators will now have jurisdiction and make rulings 
‘that were formerly in the purview of an ESO, a referee or 
an adjudicator. They will not be limited by the maximum 
‘or minimum amounts of the act. However, arbitrators lack 
the investigative capacity of the ESOs and will not be 
‘able to match the consistency of result that the act has 
‘had under public enforcement. 

Most important, employers could argue that as boards 
‘of arbitration do not have the critical powers to investi- 
‘gate whether particular activities or schemes were 
‘intended to defeat the intent and purposes of the act and 
‘its regulations, such cannot be determined. In such 
‘circumstances unionized employees could well be left 
with no recourse whatsoever. This is particularly evident 
In cases of related employer or successorship provisions 
of the act. It is difficult to see how such provisions can 
be applied when the successor or related employer may 
well not be party to the arbitration proceedings. 

Security officers are especially vulnerable to this 
change because of the nature of the business. Clients and 
‘contracts are won and lost on a regular basis. Guards can 
‘change employers several times in short periods of time 
‘because of this. Some guards may be employed with 
‘three different companies in a three-year time period and 
never have their wages increased. Usually wages are cut 
because their successor employers are not obligated to 
‘guarantee them the same working conditions they had 
with their previous employers. 
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' In conclusion, as noted in our introduction, these 
‘amendments come on the eve of a comprehensive review 
of the act. The proper and just procedure would have 
been to include these changes as part of such a review 
and not to try to pass them off as housekeeping changes. 
‘But beyond this, the core of the problem is the very 
nature of the amendments themselves. 

As our comments already made clear, established 
standards should not be eroded, should not be made 
negotiable, basic rights should not be made more difficult 
to obtain, and enforcement of such basic rights should not 
be contracted out and privatized. The bottom line means 
slashing $10 billion from Ontario’s budget in order to pay 
for the tax break for the wealthy, while at the same time 
demanding from security guards, that are paid just above 
the minimum wage, to give up their basic rights benefits. 
In addition, most of my members can’t afford to own 
homes and therefore live in rental accommodation. Now 








this government wants to not only take away their basic 
minimum standards at work, it also wants to take away 
another fundamental right, the right to attain and maintain 
a decent standard of living. 

In closing, I would like to thank the committee for 
allowing me the opportunity to present our concerns 
regarding the issues that I’ve chosen to speak on. But I 
would like to re-emphasize that this government’s gutting 
of employment standards will lead only to more 
adversarial working relationships and much more labour 
strife in this province of Ontario. 

The Chair: Thank you. That allows us one minute per 
caucus for a brief comment or question, starting with Mr 
Christopherson. 

Mr Christopherson: Thank you very much for an 
excellent presentation. I want to focus on the issue of the 
flexible standards because although it’s been pushed off 
for further review, we’ve already heard from the minister 
that it’s coming. 

We heard this morning from Mr Brady of the Board of 
Trade of Metropolitan Toronto, who talked about this as 
something that — and I’m paraphrasing — he believed 
employers and employees and their unions should be 
interested in and pleased with. In fact, yesterday Ms 
Swift of the Canadian Federation of Independent Business 
in her brief said, “It was with some surprise that we 
learned of labour disenchantment with this provision, as 
we would have thought that negotiating better packages 
and representing their members was unions’ raison 
déire. 

Why are unions so concerned about this and why don’t 
you see this as some big gift that this government’s 
offering you? 

Ms McIntosh: I think it will probably slow down the 
bargaining process. Previously you weren’t even allowed 
to include in a collective anything that was below the 
minimum set out in the act. But this new provision would 
allow the employers to bring things to the table and try 
to trade off with something that isn’t going to give them 
any hardship, but it’s going to make it slow down. 

There are several collective agreements now in place. 
With one in particular, the United Plant Guard Workers 
of America, whose collective agreement is your basic 
employment standards which now they would be able to 
try to negotiate an agreement that’s even below your 
basic minimum rights. It’s just going to slow down the 
process and give the employer an extra added advantage 
over the employee like the guards who are already at the 
bottom end of the scale. 

Mr John R. Baird (Nepean): Thank you very much 
for your presentation. We appreciate it. 

Just a comment more than anything. You mentioned a 
few times in your presentation about the privatization of 
collections, to farm that out to collection agencies. I 
guess just to explain our rationale in doing that is — you 
mentioned it on the second-last page of your brief — our 
concern is that right now and for the last five or six years 
we’ve only been collecting about 25 cents on the dollar. 
After an employee gets the courage to come forward, 
learn their right and complain, after investigation, after 
the appeal expires — right now out of about $64 million 
we’re only collecting around $16 million for them, only 
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25 cents on the dollar. We’re not satisfied with that and 
our view is that tinkering isn’t going to bring about 
remarkable change. 

If there was a way of making it better, certainly we 
would have been keen to do it. I know the previous 
government would have been equally keen. The Liberals 
would have been equally keen when they were in govern- 
ment. We’re hoping that privatization, bringing in 
professionals, someone with 25 or 35 years of experience, 
to go after these deadbeat companies will lead to an 
increase in the collections rate, because we’ve got to do 
a better job than 25 cents for workers. It’s a real disin- 
centive to the whole process with respect to enforcement. 
If people know they’re only going to have to pay 25 
cents on the dollar or not pay anything, they’re less likely 
to obey the act. That’s certainly a priority for us. 

Mr Hoy: Good morning. I appreciate your presentation 
today. Your local represents 1,400 security guards who 
make near the minimum wage. The perception that those 
would belong to a trade union or a union making large 
amounts of money is not true in this case, so it’s very 
good that you’re here. 

The MPPs being guarded by people on minimum 
wages actually appeared in a movie once. It wasn’t 
MPPs, it was a political person. In a humorous vein it 
livened the theatre, but on a more serious side people 
with such responsibilities have to be paid well. 

The creative nature of employers was shown in the 
news this morning. I didn’t get to see the whole report, 
but there was an attempt to unionize a workplace in 
British Columbia. The employers are saying that the 
employees are part owners, so therefore they can’t 
become unionized. I did not see the whole report. 

But it’s very clear that employers are creative with 
their employees and circumstances can happen, and I 
appreciate your brief as it pertains to security guards. 

The Chair: Thank you both for taking the time to 
make a presentation before us here today. 


SOCIETY OF ONTARIO HYDRO 
PROFESSIONAL AND ADMINISTRATIVE 
EMPLOYEES 


The Chair: Leading us to our next group, the Society 
of Ontario Hydro Professional and Administrative Em- 
ployees. Good morning and welcome to the committee. 
Again, we have 15 minutes for you to divide as you see 
fit. 

Mr Mario Germani: Thank you for having us here 
this morning. We’re just going to really have a summary 
of our submission to the committee. I believe the commit- 
tee members have both the full submission and our oral 
presentation today. 

The Society of Ontario Hydro Professional and Admin- 
istrative Employees has been representing professionals 
at Ontario Hydro for over 50 years, and we currently 
represent over 5,000 engineers, scientists, supervisors, 
other professionals and administrative employees at On- 
tario Hydro. We are committed to working cooperatively 
with Ontario Hydro management in the delivery of an 
essential service to the people of Ontario. 

The society is opposed to the passage of Bill 49. We 
feel that the majority of this bill would cause harm to 


working professionals in Ontario, and especially union- 
ized professionals. The changes will cause severe labour 


relations difficulties for both employers and for the | 


unions. The pressure on minimum standards will reduce 
the quality of labour in Ontario. 
The most alarming aspects of Bill 49 are those aimed 


at unionized employees. Subjecting Employment Stan- | 


dards Act minimum standards to possible erosion through 
the collective bargaining process, and shifting the burden 


of enforcement and adjudication to employers and unions, — 


are changes with only negative implications. It is funda- 
mentally unfair to deny avenues of recourse to unionized 


employees that are available to other employees. Subject- — 


ing unionized workplaces to different and potentially | 


lesser protection under the act would have a negative 
effect on labour relations in the province. 

I will address first the proposal that only unions have 
responsibility for enforcing employees’ nghts under the 
Employment Standards Act in unionized workplaces. 


At present, where employers in a unionized setting 


violate the Employment Standards Act, employees have 


the option of addressing the problem through the griev- | 
ance process or by calling an employment standards © 


officer of the Ministry of Labour. This is perfectly 
sensible because often employment standards issues are 


linked to other employment-related issues and the griev- — 


ance arbitration process is appropriate so that issues can 
be resolved globally. 

Nevertheless, there are many cases where it is prefer- 
able for employees to resolve their problems through the 


employment standards process. There may be complex | 


issues which an employment standards officer would be — 
uniquely qualified to resolve. An employment standards 


officer has extensive powers to investigate under section 


63 of the act, and there’s also the advantage of having a 


neutral third party responsible for mediating a solution or 
conducting a thorough investigation. 
1100 

I think the members of this committee are aware that 


employment standards can be extremely complex and that | 


the act can be subject to different interpretations. Govern- 


ment enforcement ensures an even, consistent application 


of the act’s provisions. 
The grievance arbitration process does not provide for 


| 


investigative procedures, and certainly there would not be © 
the intervention of a neutral third party unless the com- © 


plaint does proceed to arbitration. 
Given these differences, unionized workers would 


undeniably be subject to a lesser standard of investigation | 


and neutral mediation than other employees in the ~ 


province. There would be less consistency in application 
of the act across the province, given that the grievance- 


arbitration process could develop different approaches 10 — 
the act than those of the Ministry of Labour. Finally, » 
unionized employees would be denied the freedom to © 


choose their preferred avenue of recourse. 
Under the Ontario Human Rights Code, employees 
may elect to pursue their complaints either through the 


Ontario Human Rights Commission or through union ~ 


representation in the grievance process. The code permits 
the commission not to deal with the complaint if it 18 
more appropriately dealt with in another forum. The 
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| society proposes that a similar power be given to employ- 
| ment standards officers, that is, to reject a complaint if it 
| is in fact more appropriately dealt with in another forum. 
_ This could be the case if there are multiple interrelated 
issues, not all arising under the Employment Standards 
‘ Act, or if a grievance has already been filed dealing with 
| the issue. 

| We submit that this is a much fairer approach than to 
‘ limit the freedom of employees in Ontario to choose the 
‘avenue that is most appropriate for them. Above all, it is 
‘inappropriate to set up a system which denies unionized 
‘employees the advantages that the government system 
_ provides in other cases. In fact, this approach is inconsist- 
| ent with the principles of workplace democracy which the 
‘Minister of Labour espoused during the promotion of 
ill 7. 

I now turn to the issue of negotiable standards. The 
‘proposal to make employment standards negotiable 
clearly runs contrary to the long-standing principle 
‘reflected in the current act that certain minimum manda- 
tory standards should apply to all workplaces in Ontario. 
_ We understand that the Minister of Labour has pro- 
posed that the provision for negotiation of employment 
standards be removed from Bill 49 but remain concerned 
that this proposal will be back on the table in the next 
bill. The proposal would place incredible burdens on the 
collective bargaining process. If minimum employment 
_Standards are put on the bargaining tables of Ontario, the 
following outcomes are likely: 

_ Before discussion commences, the parties will debate 
the appropriateness of negotiating employment standards, 
and stand-offs are likely to occur. 

If employers insist upon renegotiating minimum stand- 

ards and unions insist on maintaining these standards, 
parties may have to apply to the Ontario Labour Rela- 
tions Board to determine whether one or the other is 
bargaining in bad faith. 
_ If parties do enter into discussions around negotiating 
a new package, unresolvable differences are certain to 
arise as to how the total package will be measured and 
whether it satisfied the requirement that it confers greater 
rights in the specified areas. 

If management insists upon a package which reduces 
‘some entitlement under the act, will employees have to 
‘go out on strike to maintain a minimum standard that 
non-unionized employees have by right? 

_ Given these difficulties, it is understandable that the 
Minister has proposed to postpone this amendment. 
Nevertheless, it would be preferable to discard the 
amendment altogether. It would, as illustrated above, 
cause extreme disruptions in collective agreement negoti- 
ations, which in turn would have a negative impact on 
labour relations in the province. More importantly, 
opening up these legislated standards to bargaining goes 
against the tradition of fair treatment for all employees in 
Ontario, of which we can be currently proud. 

_ Other changes in the proposed Bill 49 are far from a 
mere procedural house cleaning. Introducing limitation 
periods, restricting avenues of recourse and placing limits 
on the amounts recoverable will all effectively reduce the 
employees’ entitlements. 


\ 
4 
| 


_ These changes are taking money out of the pockets of 
innocent employees and putting it in the pockets of guilty 
employers. We find it somewhat astounding that the 
government would be promoting changes which reward 
lawbreakers, but that is exactly these procedural amend- 
ments would be doing. 

The society also opposes the privatization of collection 
under the Employment Standards Act. We have genuine 
concerns about granting independent operators, who have 
no political accountability, this important responsibility. 

I will now turn to a proposal which the society feels 
could positively address the current trend towards job 
erosion. We propose that in the interest of balancing 
legislation, the government should consider measures that 
would have a positive impact on employee productivity 
and employment levels in the province. 

One area of concern to our members at this time is 
increased expectations of overtime work. This trend is a 
direct result of the severe reductions in employee num- 
bers in many workplaces over the last several years. As 
a result of these reductions, employers are putting 
increased demands on employees to work excessive 
Overtime hours. These demands have a negative impact 
on employee health and safety and effectively mean that 
there are fewer Ontarians working. 

Engineers and many professionals are exempt from 
overtime and hours-of-work provisions under regulation 
325 of the act. In the current climate which we have 
described, we suggest that professionals need these 
protections as much as other employees. The government 
should revisit the rationale for this exclusion and consider 
repealing it. 

Two measures which have positive impact for those 
not exempt from these provisions would be: requiring 
employers to pay overtime rates for hours worked in 
excess of 40 hours per week, instead of the current 44, 
and raising the minimum overtime rate to double time 
from the current time and a half for overtime worked on 
weekends and statutory holidays. If employers could not 
rely so easily on requiring employees to work overtime, 
layoffs would decrease and employment rates would not 
be at their current alarming levels. If the government is 
dedicated to balance in labour relations and to improving 
Ontario’s employment levels, it should be addressing 
these issues. 

In conclusion, we submit that the Bill 49 provisions 
aimed at unionized employees would make unionized 
workplaces subject to differential treatment under the act, 
would put additional burdens on employers and unions in 
both the bargaining and the grievance process and would 
cause labour relations difficulties. We are also concerned 
that the proposed procedural amendments would reduce 
employees’ entitlements under the act, and that this will 
benefit no one but employers who have violated the act. 

For these reasons, we urge the government to recon- 
sider the amendments we have discussed above and to 
consider our proposals respecting overtime provisions. 

That’s the end of our presentation. If you have any 
questions, we will gladly respond to them. 

The Chair: That leaves us four and a half minutes, or 
a minute and a half per caucus. This time the questioning 
with commence with the government. 
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Mr Baird: I appreciate your presentation. In your 
situation, could you tell us, how many Employment 
Standards Act complaints would you deal with in a year? 
Do you have any idea? 

Mr Germani: We don’t have the statistics on that 
since they would be done directly through the labour 
ministry itself. We don’t get involved with those. 

Mr Baird: Can you repeat that? I’m sorry, I didn’t 
hear that. 

Mr Germani: We don’t have information on the 
numbers that are involved. 

Mr Baird: Would you expect, in your experience just 
in general with trade unions, that most employment 
standards complaints would be dealt with through the 
regular collective agreement process in terms of the 
bargaining agent? For example, if a company that has had 
a collective agreement to pay the workers $15 an hour 
decided it will only pay them $4, that they wouldn’t go 
through their bargaining agent to say: “Listen, the 
agreement says $15; I’m only being paid $4. That’s 
obviously below the minimum wage and not living up to 
the collective agreement”? Generally speaking, many of 
those provisions will — obviously the contract in their 
collective agreement would be greater. 

Mr Germani: Certainly any provisions that are part of 
the collective agreement would be subject to the griev- 
ance arbitration process. Here we’re talking about things 
that aren’t in the collective agreement, and that would 
increase the possible numbers of cases that could go to 
the board. 

Mr Baird: Do you have an example of something that 
wouldn’t go through the collective agreement now? 

Mr Germani: I guess one employment standards area 
would be perhaps in the nature of parental leave, matern- 
ity leave. There are some fairly complex areas in that, 
and that’s perhaps an area that the employment standards 
people are more expert at dealing with. 

Mr Baird: Certainly in the provisions of the act we’ve 
attempted to clarify the parental leave and pregnancy 
entitlement. 

Mr German: That’s right, and you’re aware of course 
that most of the Employment Standards Act provisions 
are themselves bare minimum, so most union agreements 
would have provisions above those. We wouldn’t expect 
a lot of those to be part of the complaints to either 
ourselves or to the employment standards officers. 
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Mr Hoy: Thank you very much for your presentation. 
The government has coined this phrase, “flexible stan- 
dards,” and we’re getting a number of submissions that 
frankly don’t think the two words go together. When that 
comes back later on when the minister brings her plans 
back, I expect the government will change that to some 
other name so that it fits better. I wait to see what they 
do with the phrase “flexible standards.” It is done quite 
often that when you have a phrase that is not well 
received, people simply change the word. “Publicly 
funded” has become other things to other people as they 
change the word to get away from things that aren’t 
accepted well. 

Shifting the burden of enforcement and adjudication to 
the unions: There’s a perception I think within the 


government that the unions can well afford to do this; 


they either have the money right now to invest in the. 


enforcement or they can accumulate dollars. Do you have 
any comment about that? 

Mr Germani: I can’t comment on whether unions 
have a lot more money available to investigate, but it’s 
clear that there would be some shifting of costs and 
expenses from a regulatory agency that is imposing the 
minimum standards to some other body. We have no 
problems with enforcing our own provisions of the 
collective agreement if they are part of the collective 
agreement, but we do not want to be involved with a lot 


of other areas that aren’t part of the collective agreement. | 
Ms Mundy McLaughlin: I just want to add something 


to that, and that is that it’s obvious there would be 
increased costs to employers as well as unions, because 
if these sorts of complaints end up going to the arbitra- 


tion process, that cost is covered by both employers and. 
unions. It’s not merely a shifting of costs to unions; it’s 
to employers as well. As well, all the investigation that is 
now handled by the government would have to be dealt 


with through the grievance process somehow. 


Mr Christopherson: Thank you very much for your 


presentation. I think it’s helpful that you’re here, given 


that you are the antithesis of what I think some Tory | 
backbenchers envision when they think of people repre- 


senting unionized workers or other workers. They often 


think of them as wild-eyed Trotskyite reactionaries or just | 


poor little simpletons who don’t understand the broader 
meaning of the world and therefore couldn’t possibly 


comprehend why this legislation is necessary. The fact. 
that you represent scientists and engineers and other pro- - 


fessionals I think adds a great deal of credibility to those 
who are arguing that this is not good labour legislation. 
After you see the impact on the organized labour 


movement in terms of the effect of this bill, what do you’ 


think ultimately that will do to the working poor, who 


don’t have the benefit of a union and who only have the > 
Employment Standards Act as the barest protection | 


available? 
Mr Germani: Some of the changes that we have seen 
in the act would seem to be taking away some of those 


rights of the working poor, who do not have access to 
unions. It would limit, first of all, the amounts they can > 
collect under the act. It would limit the time frames in 
which they can claim redress for some of the past 
problems. In fact I think you’re quite right; some of these | 


changes in the act would have as many or in fact more 
implications for people who are at the bottom end of the 
scale and do not have the protection of the unions than 
those in some other areas, although it does have impact 
for both unionized and non-unionized employees. 


The Chair: We’re at 17 minutes. I’m afraid I'll have’ 
to cut things off. Thank you very much for taking the 


time to make a presentation before us. 


LABOUR COUNCIL OF 


The Chair: That leads us to our next group, the 
Labour Council of Metropolitan Toronto and York 
Region. Good morning and welcome to the committee. 
We have 15 minutes for you to divide as you see fil. 


~ METROPOLITAN TORONTO AND YORK REGION | 
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__ Mr David Kidd: Thanks for inviting us. My name is 
| David Kidd. I’m a delegate to the labour council and I’m 
, attending here with our treasurer of the labour council, 
Shannon Hall, Canadian Union of Public Employees. 

| The Labour Council of Metropolitan Toronto and York 
_ Region has over 400 local unions affiliated with us in the 
| Toronto area. We represent approximately 181,000 
| members. 

| First of all, we’d like to go on record in attending this 
| hearing as calling clearly for the elimination of Bill 49, 
‘the so-called Employment Standards Improvement Act 
' that we are here to discuss. Contrary to its name, Bill 49 
‘does not provide real improvements to the Employment 
| Standards Act that would enhance workers’ rights at work 
‘and improve their economic wellbeing. 

__ The labour council of Metro Toronto for many years 
‘has worked in coalition with numerous community organ- 
‘izations on diverse social issues of mutual interest. We 
_ were encouraged that the pressure of organized labour has 
been successful in having the articles of Bill 49 deleted 
that would have allowed employers to bring to the bar- 
gaining table the issues of hours of work, overtime pay, 
‘statutory holidays and severance pay for now. We under- 
Stand that the minister and the government intend to bring 
this back later with the further review. We are still here 
‘today to call for the elimination of Bill 49 because of the 
‘negative impact the remaining amendments will have on 
‘non-organized and organized workers across Ontario. 

_ We contend that the provincial government was elected 
with no mandate to deregulate or weaken the provisions 
of the Employment Standards Act. There’s no reference 
_at all in the so-called Common Sense Revolution. Bill 49 
_ Starts this process and the government has gone on record 
to declare that it will establish a full review of the entire 
Employment Standards Act later this year with the stated 
intention of further deregulation. This stated aim of the 
government is simply a pandering to special-interest 
groups that are convinced that driving workers’ wages 
down and weakening employment standards will be a 
boon to economy activity. 

Our members produce a lot of the goods and services 
that are the basis of the Toronto economy, and we are 
,also the consumers whose spending patterns are an 
important dynamic of the economy. We reject the idea 
that attacking workers’ employment and living standards 
will increase the capacity of our economy to generate 
social wealth that the community at large will benefit 
from. Bill 49 is part and parcel of misguided and ideo- 
logical politics presented in the guise of legislative 
‘improvements. 

We’d like to start off by talking about the rhetoric and 
the reality. On May 13, 1996, this bill was introduced by 
‘the labour minister, Ms Witmer, who made three prom- 
ises concerning this bill. She stated that this bill (1) 
would eliminate years of accumulated red tape, (2) 
encourage the workplace parties to be more self-reliant in 
resolving disputes and (3) help the most vulnerable 
workers. 

First, we don’t believe that Bill 49 is a good example 
of legislation intended to eliminate red tape. The bill 
actually establishes more restrictive time limits for 
workers to be able to make claims for moneys they are 


owed by their employers. It also sets limits for the 
amount of money a worker can make a claim for, thus 
eliminating the opportunity to receive the full amount that 
is Owing. It limits the flexibility of workers in making 
claims by stipulating the sole course of action that a 
worker may take to pursue a claim. 

The minister’s promised streamlining of the Employ- 
ment Standards Act within the amendments of Bill 49 is 
simply a transfer of the burden and cost of the enforce- 
ment of a provincial statute from the Ministry of Labour 
on to the shoulders of individual workers and local 
unions. Is this not, in the words of backbenchers, the 
establishing of a deadbeat ministry that is absconding 
from its responsibility and passing it on to the shoulders 
of others? 

We would suggest other remedies if the sincere inten- 
tion is to eliminate the red tape, streamline the delivery 
of employment standards and increase compliance. A 
massive public education campaign on the Employment 
Standards Act that would educate each employer as to 
their responsibilities and each employee as to their rights 
would be a more efficient and cost-effective means of 
achieving this goal. It should be mandatory for the 
Employment Standards Act to be posted in every work- 
place in Ontario. 

In conjunction with the public marketing campaign of 
the Employment Standards Act, a significant increase in 
the number of industrial audits by employment standards 
officers would also greatly increase the effective compli- 
ance with the Employment Standards Act. Increasing the 
amount of fines that would be levied for repeat offenders 
and publicizing the prosecution of violators would also 
greatly assist with the ability of the ministry to do its job. 
I’d also suggest that you have a number of creative minds 
within the ministry. Maybe you could establish a boot 
camp for bad bosses. 

The ESA contains a long list of bureaucratic rules and 
regulations so that many workers are not even covered by 
significant sections of the act. For example, landscape 
gardeners are excluded from the provisions on statutory 
holidays, overtime and hours of work. This is similarly 
the case for teachers, domestic workers and building 
superintendents. The elimination of the red tape, restric- 
tions and barriers that exist for many workers would be 
a good example of a sincere commitment to the stream- 
lining of the ESA, which is not included in Bill 49. 
1120 

The minister’s second promise was to encourage self- 
reliance in the resolution of workplace disputes. These 
are simply code words for the abdication of responsibil- 
ity. The government has already eliminated close to one 
third of the employment standards officers and dropped 
the use of legal aid funds to be used in employment law 
disputes. The workplace, contrary to what a number of 
you believe, is not a level playing field where employers 
and employees have equal power and equal rights. To 
ensure a fair and equitable workplace, we call on the 
government to increase the number of employment 
standards officers, provide more legal aid funding for 
employment law disputes and provide more resources for 
workers to assist in the settling of disputes between 
workers and their employers. 
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This legislation also does not provide any reprisal 
protection for workers when they make a claim against 
their employer and as a result they are fired. Study after 
study has shown that well over 90% of claims to the 
employment practices branch of the Ministry of Labour 
are made by workers no longer in the employ of the 
employer the claim is made against. It’s difficult to 
consider the Employment Standards Act provisions as 
legislative rights when workers are not protected for 
exercising these rights. The Employment Standards Act 
must include provisions that will protect workers to be 
able to make just claims without fear of losing their jobs. 
Bill 49 does not include any provision for this. 

The third promise was that Bill 49 would help the 
most vulnerable workers. Part-time work is some of the 
only work available in this province; one third of part- 
time workers these days are only working there because 
full-time jobs are not available. In 1995 there were 
350,000 part-time workers in the greater Toronto area. 
This growing segment has few applicable provisions con- 
tained in the Employment Standards Act. For example, 
part-time workers who work less than 12 shifts a month 
are excluded from statutory holiday pay provisions in the 
ESA. Part-time workers are not granted the same or even 
prorated benefits that full-time workers receive. Bill 49 
does not look to make any improvements in this regard. 

In terms of actual amendments that were made under 
the bill in terms of the enforcement of violations, Bill 49 
places the responsibility for the enforcement of the 
Employment Standards Act on to the individual worker 
and the union. Unionized workers currently are able to 
make claims to the employment practices branch for 
violations by their employers. The Employment Standards 
Act establishes the conditions of employment for many 
unionized workers for provisions that are not otherwise 
clarified or improved upon in their collective agreement. 
More commonly in the case of workplace closures, 
unionized employees utilize the enforcement measures of 
the ESA in accessing their entitlements to severance and 
termination pay. 

Bill 49 proposes that unions now utilize the grievance 
procedure under their collective agreement to enforce 
these legal rights. The union will now bear the responsi- 
bility and actual costs of the enforcement of these rights. 
This change will also now give arbitrators the jurisdiction 
to make rulings that were previously under the auspices 
of employment standards officers. The ability of arbitra- 
tors to do a reasonable job without the investigative 
Capacity, resources or experience of employment stan- 
dards officers will curtail and limit the ability of arbitra- 
tors to do a fair and equitable job. 

Bill 49 also restricts the options non-unionized workers 
have to enforce their employment standards rights. 
Workers owed money who wish to seek recourse will 
have to choose between pursuing their claim under the 
Employment Standards Act or taking their employer to 
civil court. They will only have two weeks after they 
have initiated the claim to make this choice. 

As mentioned earlier, this situation is exacerbated by 
the cuts this government has made to the Ontario legal 
aid plan and by the elimination of employment standards 
officers. In forcing workers to choose a restrictive route 


to seek redress, the ministry is simply reducing its own 
responsibilities and passing the onus on to individual 
workers. 

The time limit is extremely restrictive as well. Will 
workers be provided with the appropriate information as 
to their best options when they pursue a claim? With all 
this talk you are making in this and in other statutes you 
are looking at, you are saying self-regulation is the route 
to go. But we’re also going to ask you is, in an example 
that may strike a chord, are you suggesting now that if on 
my street there are speeders or repeat people going 
through Stop signs, I’m the one to take a driver like that 


to court, as opposed to a police officer? Employment | 


standards officers are there to provide a purpose and a 


function in terms of looking at standards for all Ontario’ 


residents. It should not be up to individual workers or the 
local unions to have that responsibility. 


In relationship to limitation periods, Bill 49 places. 


further restrictions on workers’ ability to receive justice 


by stipulating that workers will only have six months to | 
make a claim for moneys owed to them instead of the | 
current period of two years. In this economic climate, it - 


is Our experience that many workers are forced to stay 
with jobs where they are not being compensated fairly 


because they would rather have half a wage instead of no | 
wage at all. A worker cannot afford to walk away from 
a job when the employer is breaking the law, as there are 


few other jobs available. 


Many workers keep detailed accounts of unpaid wages 


and unpaid overtime compensation and then file a claim 


for the entire amount owing when they are successful in 
landing another job or when they finally decide that they 
cannot afford to take this any longer. Instead of assisting 


workers who are forced to work in this manner, Bill 49° 
penalizes workers and establishes new red tape that 
restricts workers’ ability to collect the money that is 


owed to them. 


On the other hand, Bill 49 has not shortened the | 


ministry’s own time limits to be able to force employers | 


to pay debts owed to employees sooner. From the date 
that a claim is filed, the ministry still has two years to 


investigate and an additional two years to get the 
employer to pay the moneys that are assessed to be. 
owing. A sincere attempt to streamline this process would | 


have shortened the investigation and prosecution time 
limits, not the claim limitation periods. 


Bill 49 sets a maximum limit of $10,000 that a worker » 
can claim, and the minister has indicated that a minimum 


limit will be established as well. This is outrageous. Bill 
49 rewards the worst offenders of the Employment 
Standards Act in terms of those employers that owe 
workers over the limit. A worker has the option of 
pursuing an employer through the civil courts for 


amounts greater than $10,000, but again this puts the 


onus on the individual worker. 


The proposed establishment of a minimum limit 1s | 


ludicrous as well. Most workers just discover, when they 
are on the job on the first day or during the first hour, 


that the employer who has made expansive promises Of | 


high wages to them in the job interview has no intention 
of delivering. Are they to be penalized for making a 


claim for the moneys owed them regardless of the 


| 
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/ amount? Bill 49 will send a message to workers that it’s 


) 


_ acceptable for an employer to lie in job interviews and 


that the Ministry of Labour will take no responsibility 


_ around this. It’s no wonder that this bill has been dubbed 
' both the Bad Boss Law and the Don’t Pay a Cent Event, 


i 
i 


because what it is telling employers is basically: “You 
can get away from it. To be competitive, just break the 
law.” 

In one of the most controversial amendments of Bill 
49, the Ministry of Labour proposes to make use of 
private collection agencies to process moneys assessed to 
be owed to workers. We believe that this is not going to 
address the issues and the interests of workers and we 
believe that a public collection agency will be more 
interested in going after the full amounts a worker is 
owed as opposed to cutting a deal so that the private 
collection agency can actually obtain its fee. 

I think the onus is on the ministry itself to prove that 
the private sector will be more efficient. This isn’t a 
question of ideology or whether we prefer public or pri- 
vate sector delivery; the question back to you is, what 
would be the most efficient system? A report of another 


| ministry of the provincial government disputes the notion 


that the private sector is more efficient. The Globe and 


' Mail reported on July 29, 1996, that a provincial govern- 


ment report indicated that public collection services have 
been more than twice as efficient at recovering moneys 


_ owed as private collection agencies have been. An On- 
' tario Management Board document that reviewed collec- 
' tion agency effectiveness in October 1995 revealed that 
the provincial government’s own collection agency 
recovered $6.30 for every $1 in expenditures, compared 
_ with only $3 recovered by private collection agencies for 
every dollar spent. 


Finally, we again call for the dropping of Bill 49. We 
suggest that you go back to the drawing-board and come 
back with an Employment Standards Act that would meet 


_the needs of Ontario workers going into the new millen- 


' nium, not one that’s more in line with the last century. 
' The Employment Standards Act needs to be modernized; 


it needs to be brought up to date. Ontario workers are the 


-ones who produce the goods and services of our com- 


munity and they are the consumers. They deserve a real 


‘employment standards law, and we expect this govern- 
“ment to throw out this law and come back with real 
improvements to the Employment Standards Act. 


The Chair: Thank you very much. We appreciate your 


| taking the time to make a presentation before us today. 
1130 


OPSEU LESBIAN AND GAY 
ACTION COMMITTEE, REGION 5 


The Chair: That takes us to our next presentation, the 


_OPSEU Lesbian and Gay Action Committee, Region 5. 


Ms Robin Gordon: My name is Robin Gordon. I 


_ work with the office of the worker adviser as a legislative 


interpretation officer. I’m a member of OPSEU Local 528 


_and I’m representing the OPSEU Lesbian and Gay Action 
Committee for Region 5. I believe you have a brief 
before you that I’m going to go through. Hopefully there 


will be a little time at the end for questions. 


Labour Minister Elizabeth Witmer claims that Bill 49 
will bring self-reliance, flexibility, efficiency and rel- 
evance to the regulation of minimum workplace standards 
in Ontario. In reality, this bill would not only reduce the 
rights workers have on the job, but also make it more 
complicated, costly and, in some cases, impossible to 
enforce what minimum standards remain. The provisions 
of this bill are particularly devastating to workers in 
sectors most open to employer abuses and corruption, 
where wages are low, benefits rarely exist, there is no 
security and employers routinely break labour laws to 
increase their competitive edge. The workers in these 
sectors are often women, immigrants, members of racial 
and ethnic minorities, and gays and lesbians. 

The Ontario Public Service Employees Union Lesbian 
and Gay Action Committee of Region 5 exists to address 
the concerns of gay and lesbian workers, both within our 
own trade union and as trade unionists in the community 
at large. We are concerned with the ways in which 
historical discrimination and systemic disadvantage 
influence the treatment of gays and lesbians in our 
workplaces and in government legislation. We identify 
with other groups of particularly vulnerable employees, 
such as women, immigrants and members of racial and 
ethnic minorities. Many of us belong to more than one of 
these groups. 

We approach the question of employment standards as 
union members representing our own concerns as mem- 
bers of both the public service, including the Ministry of 
Labour itself, and the private sector, including privatized 
services, and as advocates for gay and lesbian workers 
and, more broadly, vulnerable workers. 

Statistics on gay and lesbian workers are difficult to 
find due to the historic problems of invisibility and a 
climate of hostility and the methodological problems of 
identification and definition. Our knowledge derives 
instead from our individual and collective experiences as 
members of the lesbian and gay community. From this, 
we know that gays and lesbians are overrepresented in 
many sectors in which workers are underpaid, over- 
worked, receive few benefits and have virtually no 
security. These are sectors in which violations of mini- 
mum standards are common — foodservice, retail, social 
services like health care and day care, and the sex trade 
industry, such as phone lines. Thee are industries in 
which members of visible minorities, including gays and 
lesbians of colour, are also often overrepresented. 

In our brief, we highlight our most pressing concerns, 
though not all of our concerns, with Bill 49 regarding 
both unionized and unorganized workers. 

Regarding unionized employees, the labour minister 
announced on the first day of these hearings that the 
government has decided to postpone the amendments in 
Bill 49 which would allow employers and unions to 
contract out of minimum standards on severance pay, 
overtime, public holidays, hours of work and vacation 
pay. We reiterate our opposition to these provisions — 
both now and in the future, given that we understand they 
will reappear — which has been voiced at these hearings 
by OPSEU, the Ontario Federation of Labour, other 
unions, labour councils and community groups. 
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For the government, this provision represents flexibil- 
ity. For employers, it represents an opportunity to reduce 
labour costs. For unions, it represents a blow to fair, 
efficient and productive collective bargaining. 

The principle of minimum standards is to establish a 
basic level of legal protection which workers are entitled 
to. By establishing a floor of rights, the Employment 
Standards Act helps to protect workers from an unlimited 
downward pressure on wages and benefits. Without this 
floor, employers’ efforts to increase profits or gain a 
competitive edge may focus on taking advantage of a 
difficult economy, and the most vulnerable workers 
within that economy, to get workers to agree to increas- 
ingly exploitive conditions. 

The requirement that the total package bargained 
between the parties, where they agree to terms lower than 
the minimum standards, must “confer greater nghts” 
provides us with little comfort. There is no guidance as 
to what the standard of greater rights is, and it seems 
extremely likely that whatever is agreed to in a collective 
agreement will be presumed to be of greater benefit 
because it’s the product of bargaining. We have little 
hope that adjudicators would be able to recognize the vast 
inequality of bargaining power that exists between 
employers and employees, particularly where the bargain- 
ing units are small or newly organized. 

Even where unions are able to resist employers’ 
proposals for terms lower than the minimum standards, 
precious bargaining power will be wasted on maintaining 
rights that were once guaranteed. Unions’ ability to push 
for other benefits, such as job security, sick leave, health 
insurance, same-sex spousal benefits and anti-discrimina- 
tion and harassment policies will be severely undermined. 
By increasing the number of issues on the table, this 
amendment would burden unions and widen the power 
gap between organized workers and their employers. 

As union members, we are also strongly opposed to the 
provisions of Bill 49 which remove the rights of union- 
ized workers to pursue employment standards complaints 
through the Ministry of Labour. The requirement that 
unionized workers grieve over violations of the act rather 
than make a complaint with the employment standards 
branch is unjust, discriminatory and can be understood as 
part of this government’s financial attack on unions. 
There is no justification for this amendment other than to 
cut government costs by requiring victims to bear the cost 
of investigating and prosecuting employers who break the 
law. 

It is the responsibility of the government to police and 
enforce the laws it enacts to protect its citizens. We do 
not require the victim of a theft to pay for the investiga- 
tion of the crime, hire a prosecutor or pay the cost of a 
trial. A violation of the Employment Standards Act is 
essentially no more or less than a theft of money legally 
owed to a worker by an employer. That is why, in the 
past, the government has established and funded the 
employment standards branch to investigate and prosecute 
employers who steal from their employees in this way. 
Now the government proposes that unionized employees 
be denied access to this publicly funded system. 

Unionized employees bargain a contract with their 
employer which includes a private dispute settlement 


mechanism; that is, the right to grieve a breach of the 
agreement. The cost of a grievance is borne by both 
parties. Each retains its own representative or lawyer, 
conducts its own investigation and pays for half the cost 
of the arbitrator or panel of arbitration. By requiring 
unionized workers to grieve violations of the Employment 


Standards Act rather than making a complaint, this bill 


shifts part of the cost of prosecuting employers who 
break the law on to the victim. 

This is much the same thing as is happening with 
regard to human rights complaints. Human rights com- 
plaints by unionized workers against their employers are 


now routinely dismissed under section 34 of the Ontario | 
Human Rights Code on the basis that those workers could 
bring a grievance against their employer on the same 


issue. Unionized workers are denied access to the govern- 


ment-funded enforcement of the law and instead must pay — 


the cost themselves, through union dues, of prosecuting 
employers. The parties may also be disadvantaged by 
being denied the investigative aspect of the ministry’s 
procedures and the greater expertise of specialize 
adjudicators. . 
Unions do not have access, as some may believe, to an 
endless source of funding. We are financed through the 
dues of members. Particularly small unions, or small bar- 


gaining units within unions, and newly organized units, - 
often in sectors with low wages, such as foodservice and - 


retail, struggle to provide the services that their members 


need with the minimal resources available to them. Shift- 


ing the costly obligations of prosecuting exploitive em- | 


ployers for human rights abuses and employment stand- 
ards violations from the government to unions is a direct 


attack on unions and their members. Workers who gain 
the right to grieve these issues through organization into ~ 


unions should not be denied the right to use the special- 


ized government-funded enforcement procedures if they | 


choose. All workers in Ontario must have equal access to 
justice. 


With regard to unorganized workers, particularly those | 


in the foodservice, retail, social service and sex trade 


industries, we have two major concerns with the amend- | 


ments in Bill 49: Minimum and maximum caps, and the 
six-month time limit. 


Bill 49 would establish a maximum of $10,000 on a | 
claim pursued through the employment standards branch — 


and give the minister the power to set a minimum 
through regulation. What possible justification can there 


be for denying workers the right to recover the full. 


amount owed to them by an employer who has broken 


the law? Any worker who is owed over $10,000 by their» 


employer is, by definition, one of the most exploited and 
abused workers in the province. Unfortunately, it is often 


the most vulnerable workers who have the largest — 


claims — domestic workers, telemarketers and food- 


service workers. Only the worst employer engaged in the © 
most heinous and flagrant violation of minimum stan-— 
dards in the exploitation of their employees would be 


bill propose we do to these worst and most abusive 


~ assessed as owing more than $10,000. So what does this » 


employers? We arbitrarily limit their liability. They are - 


forgiven any amount over $10,000 which they have 
stolen from the labour of their workers. There can be no 
sufficient policy rationale for this. 
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The government proposes that workers owed over the 


_ $10,000 cap can pursue the total amount Owing through 
' acivil action against their employer. But this is not a real 
, substitute, as you’ve heard before. Imagine a woman who 
_ workers in a small telemarketing operation. Somehow she 
_ is owed more than $10,000 by her employer, who has 
_ perhaps paid her less than the minimum wage, nothing 


for overtime or public holidays, and finally laid her off 
with no notice. She approaches the employment standards 


| branch. She might not even know how much she is owed, 


but within two weeks she must elect to withdraw her 
complaint and launch a lawsuit or forfeit any money over 
the maximum which is owed to her. 

Suppose she does elect the way of the courts. To 


' recover anything over $6,000, she must make her claim 
_ in General Division, which means she is required by law 
_ to have a lawyer. There is no legal aid available to her 
_ for this kind of case. If, miraculously, she finds a lawyer 


who will take the case on a delayed payment basis, she 


- could wait up to six years for a judgement. After all of 
_ that, if her employer has bankrupted or disappeared, she 


has nothing, not even access to the meagre $2,000 she 
could get from the wage protection fund. All she has is 
a lawyer’s bill. 

The introduction of a maximum amount recoverable 
will provide no administrative or cost benefit to the 
government. The ministry itself has said that claims over 
$10,000 represent only about 4% of the total. In most of 
these cases workers would, for very understandable 
reasons, still lay a complaint with the ministry and forfeit 
the extra amount. This policy will not result in fewer 


_ complaints, and a complaint is just as expensive to 
investigate and prosecute with or without a cap on 
_ damages. The only benefit here is to the employer who 


has committed the greatest violations of the law. 

On the opposite end of the scale, Bill 49 empowers the 
minister to set a minimum amount for claims. We’ve 
heard $100 thrown around. Unfortunately, and to my 


_ surprise today, we heard $250 proposed. If either of these 
_ were the amount, any worker owed less than that would 


be denied the right to recover the money owed to them 


_ legally by their employer. The government has indicated 
. that workers owed less than the minimum can sue in 


Small Claims Court. This is not a real substitute. How- 
ever, it costs $70 to file a claim against a single defend- 


ant in Small Claims Court. This is not a real substitute. 


What is the rationale for establishing a minimum 


_ amount which a worker can recover under the ESA? 
_ Perhaps the government feels that anything less than $100 
_ or $250 is a trivial amount. It may be to someone with a 


secure job with decent wages and a respectable employer, 


_ but for a part-time waiter, a minimum-wage store clerk or 
/a phone-line worker it is a lot of money, money they 
have earned and are legally entitled to. 


By denying workers with small claims the right to 


bring a complaint, the government would likely save 


some administrative cost. But those savings are at the 


_ expense of workers’ rights. An employer who breaks the 
law but owes no more than the minimum within the 


_ limitation period is merely allowed to continue with no 


penalty at all. But in our criminal law system, charges are 


routinely brought against individuals who shoplift items 
of as little value as $5 or $10. Why should employers be 
allowed to break the law, stealing from their employees 
up to $100 with immunity? In order for minimum stand- 
ards to be a reality, the government must prosecute all 
violations of the law and not give a free pass to 
employers who commit supposedly minor violations. 

The final issue we wish to highlight is our opposition 
to the reduction of the time limit for bringing an employ- 
ment standards complaint from two years to six months. 
In this economy of high unemployment, people are des- 
perate to hold on to any job they find. Employers know 
that almost anyone can be replaced with minimal effort. 
This is particularly true in industries where no specialized 
training is required. We’re talking about low-paying, 
insecure, often part-time or casual jobs. If you bring a 
complaint, you’re likely to lose your job. While there is 
an anti-reprisal provision, it’s not effectively enforced, 
which is why workers wait until they have another job. 
Workers need a fair limitation period. Once a worker 
leaves an employer, they should be able to claim money 
owed to them back at least as far as two years. 

The government has suggested that its rationale is that 
employers may not have records sufficiently far back or 
it may be a nuisance for them to prosecute these claims, 
but under subsection 11(1) of the Employment Standards 
Act employers are required to keep a record of wages and 
vacation pay for five years after the work is performed 
and must keep even more detailed records for at least two 
years after the work is performed. An employer who is 
following the requirements of the law will be able to 
provide records in their own defence. 

If any change is to be made to shorten the length of 
time it takes to hold a hearing under the act, perhaps we 
should be concerned with the two years the ministry may 
take to investigate the complaint. Efficiencies should be 
found within the practices of the ministry, not at the 
expense of workers’ rights. 

In conclusion, we’d like to reiterate our support for the 
submissions which have already been made to this 
committee by the Ontario Federation of Labour and the 
Ontario Public Service Employees Union. We hope this 
committee will take seriously all the concerns which have 
been voiced by unions and community organizations on 
behalf of the diverse workforce of this province. 

The Chair: Thank you very much, at exactly 15 
minutes. 

Ms Gordon: Well, there you go. 

The Chair: You’ re to be applauded for having the best 
timing yet so far today. Thank you very much for taking 
the time to make a presentation before us. 


519 CHURCH STREET COMMUNITY CENTRE 


The Chair: That takes us to our next group, the 519 
Church Street Community Centre. 

Ms Alison Kemper: Actually, I’m not a group. I’m 
just a whiny small employer. 

The Chair: Good morning anyway, and welcome to 
the committee. 

Ms Kemper: Thank you. I’m going to be very brief 
because there’s not a lot to say, but I’m certainly speak- 
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ing as a manager in this and not from the perspective of 
the most recent deputations. I’m here to speak to you as 
the chief manager of a busy unionized workplace. We 
have about 30 staff who belong to CUPE 2998. We 
negotiate collective agreements in biennial cycles. Most 
of the time, the negotiations are extremely straightforward 
and uncomplicated. We are able to hire a single negoti- 
ator at a reasonable cost and spend a couple of days 
reaching renewed agreements. The process is not onerous 
because we have a focused agenda. 

When additional considerations are added to our 
agenda, the negotiations become much more time-con- 
suming and costly. We cannot engage in the business of 
running a community centre while we are bargaining 
from scratch about new matters. 

If the Employment Standards Act is amended to make 
statutory holidays a point of negotiation, it will be a 
nightmare. I run a centre which is open almost every day 
except stat holidays. If I needed to negotiate with a union 
determined to end equivalent days and to redefine them 
as generously as possible, I would need vastly increased 
bargaining hours and support. For obvious reasons, this 
is not at all attractive to me. 

Such a proposal would become a full employment 
program for labour lawyers. I urge you to forget this 
proposal was ever made. Its implementation could be 
nightmarish for small employers. Thank you. 

The Chair: Thank you very much. You’ve left us lots 
of time for questions, if you’re so inclined. In fact, we’ll 
say four minutes per caucus. This time the questioning 
will commence with the official opposition. 

Mr Hoy: Good morning. I’m pleased to hear your 
presentation on a staff situation which is small by 
comparison to other large unionized workplaces. Thirty 
people work there, as you say. We’ve had many sub- 
missions say that workplace harmony is going to be 
eroded by this bill and there are going to be frictions and 
tensions and difficulty in negotiating certain aspects if 
this bill is passed. You have stated that clearly in the 
third paragraph, and in that that is your main thrust here, 
we appreciate your comments. 

Ms Kemper: There won’t be additional problems in 
workplaces if people get it all worked out on the bargain- 
ing table, but the bargaining table is a very expensive 
way to get things worked out. It costs lots of staff time 
and lots of consultants’ time and lawyers’ time and all 
that sort of thing. We could get it right, but it would be 
sO expensive to add up this hour and this double time 
and, you know, “Are we open for this program?” It’s just 
inconceivable to me that we could do that in the relative- 
ly inexpensive, quick time frame that we have been 
doing. 

So we have two options. One is to spend a lot of 
money and work it out so everybody can see it’s fair, or 
the other is to do it fast and have it a source of friction. 
I'd rather just say, “Take Boxing Day off because that’s 
the law,” and that’s really easy and cheap and simple. 

Mr Christopherson: I’1] be as brief as the presenter. 
I think it’s a different point of view that adds credibility 
to the argument that this is not something that people 
want in this province in terms of taking these standards 
and making them something that can be negotiated. | 


think you’ve added an important element to that debate 
and I thank you very much for being here today. 

Ms Kemper: You’re welcome. 
1150 

Mr Tascona: Thank you for your presentation. I take 


it you are familiar with what’s in your collective agree- 


ment? 

Ms Kemper: There are always nuances. I’m fairly 
familiar. 

Mr Tascona: But you have an understanding of what’s 
in it. 

Ms Kemper: Yes. 


Mr Tascona: I think that your collective agreement 
probably would cover all the standards that are in the 


Employment Standards Act. 

Ms Kemper: It refers to the Employment Standards 
Act. 

Mr Tascona: It actually has a provision referring to 
the Employment Standards Act? 


Ms Kemper: Yes, and the Human Rights Code and. 


that sort of thing. It says, “Nothing in this agreement 


goes against the statutes of the province of Ontario,” | 


including ESA and OHRC. 


Mr Tascona: And does it have the health and safety. 


act referred to there too? 


Ms Kemper: I think it’s the legislation of the prov-— 


ince. I’m not sure if it refers specifically to the health and 
safety standards. 


Mr Tascona: So your grievance procedure covers all 


matters in the collective agreement. 
Mr Kemper: In the collective agreement only. If you 
have a human rights complaint, you can take it to the 


Human Rights Commission or you can use an internal | 


process that is not part of the collective agreement to deal 
with harassment or whatever. 


Mr Tascona: But if there’s a grievance dealing with. 
harassment, it’s covered under the grievance procedure. | 
Ms Kemper: There are anti-harassment provisions in» 


the agreement, as well as in the Human Rights Code, as 
well as in the policies. 


Mr Tascona: I would take it your grievance procedure | 


works fairly well. 
Ms Kemper: Yes. 


| 


Mr Tascona: Have you had many arbitrations during 


the year? 
Ms Kemper: I’ve had one in four and a half years. 


Mr O’Toole: Thank you for your presentation. As~ 


everyone has said, it’s an interesting proposal. You’ re the 
manager in a very small workplace which happens to be 


i 


unionized. You make agreements in your workplace in 


partnership with the people who work there. 
Ms Kemper: Yes. It’s pretty face-to-face. 


Mr O’ Toole: It’s pretty face-to-face and it sounds like 
it’s fairly functional. You may not have all the same— 


provisions and rights and entitlements as a larger OPSEU 


local, right? The rate of pay and various things might be ~ 


- different than larger, more organized workplaces, would 


you say? Or do they bring to the table preconceived. 


standards, like community centre people get $12.15 an 
hour or whatever it 1s? 

Ms Kemper: One of the ways that we save on the cost 
of this is that CUPE 79 and 43, which just ratified last 
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weekend, are city of Toronto locals and we are a city of 
Toronto agency, so the city says, “We did that already 


_ with CUPE.” So anything around cost that’s in those 


agreements we can basically know that the city is starting 
from that. 
Mr O'Toole: That’s called ratchet negotiation, when 


you take on the — 


Ms Kemper: Well, the city ratchets, you know. It’s an 


| employer-based ratchet. 


Mr O’Toole: I guess that’s a good point. I think it’s 


_ important to the workplace itself. For example, don’t you 


think it’s important for you and the people who work in 
your — you’re an employee as well. 
Ms Kemper: Yes. I’m excluded from any bargaining. 
Mr O’Toole: I know you don’t have any rights or 
entitlements; it’s all performance-based. But I guess the 


_ point I’m trying to make is this: I fundamentally believe 
_ that the place to make the decisions about whether or not 
_ your community centre is open on statutory holidays — I 


don’t think you need the Big Brother province telling you 


| that in Kemptville or in Bowmanville or in Toronto, 
_ “Thou shalt do these things.” I think what you need to do 


is make the decisions appropriate to the community and 
the workplace that you’re serving in. Would you agree 


_ that’s the way it should be idealistically, as opposed to 
_ the province saying, “These shalt not be statutory days”? 


Ms Kemper: What we do now, which works pretty 


_ well, is we know what it will cost to open on whatever 


statutory holiday and we know which ones it’s worth it 


_ to us to remain open on and which ones it’s not. But to 
' spend two weeks of my life every two years totting it up 


to determine which new ones or which auxiliary ones or 


‘which substitution, it just wouldn’t work at all for me. 


Mr O’Toole: I'll give you an example. What if a 
competitor came into your community from a non- 


unionized sector to offer a swimming program and 
_ perhaps other kinds of fitness or whatever activities you 


do at your community centre, for a somewhat more 


' reasonable rate and more flexible hours? In a world of 


competition, that’s really what we’re talking about in this. 
We’re saying that your decision is to either save the jobs 
by working with the employees and the managers or to 
be locked into a framework that gives you no flexibility 


‘to say, “Well, Mary Kay’s Gymnasium just opened and 


we can’t compete.” 
Mr Christopherson: You really are a lunatic, aren’t 


you? 


Mr O’Toole: That’s because you don’t understand the 


‘teality. You’re so locked into a mindset, Dave, that 


you’ve stopped thinking. 
The Chair: Order. 
Ms Kemper: Mr Chair, shall I answer the member? 
Mr O’Toole: You’re not thinking, Dave. That’s a very 
bad sign. 
The Chair: Please. Ms Kemper. 
Mr O’Toole: He doesn’t think. That’s the problem. 
The Chair: Mr O’Toole, please let Ms Kemper 


"answer. 


Ms Kemper: As I understand it, this proposal won't 
reduce my costs, because I have to bargain an equivalent. 


As I understand it, I am certainly able to open on any 


statutory holiday I choose now, and I make a decision 
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about whether it’s worth it to provide a meal to the 
homeless on Christmas or Boxing Day at double time and 
a half or whether I want to do it on the Saturday after at 
straight time. Those are my decisions to make. I’m going 
to have the same costs, because you can be sure that 
CUPE’s going to keep me to an equitable tit for tat on 
that. The issue for me is the enormous costs of measuring 
what’s equitable. That’s just, as I said, a full employment 
program for labour lawyers. 

Mr O'Toole: I hear your argument. 

The Chair: Thank you, Ms Kemper, for taking the 
time to appear before us and make a presentation this 
morning. We appreciate it. 

Before the committee rises, there is one brief pro- 
cedural matter. Apparently in Belleville on Monday you 
had two requests for speaking time at the last minute that 
you dealt with unanimously. We have a similar request 
today. The Committee on Monetary and Economic 
Reform would like to send a speaker, and we have a 
break. I would propose the break at 2:15 where we’ve 
had a cancellation would be the most likely slot. I would 
ask for any comments or whether it’s the unanimous 
decision of the committee to allow them. Okay? Thank 
you. The clerk will take the appropriate steps. 

With that, the committee is recessed till 1 o’clock. 

The committee recessed from 1157 to 1301. 


ONTARIO PUBLIC SERVICE 
EMPLOYEES UNION, 
LOCAL 525 


PARKDALE WORKERS WITHOUT WAGES 


The Chair: Our first group this afternoon is OPSEU 
Local 525. I invite them to come forward to the table. 
Good afternoon and welcome to the committee. Just a 
reminder that we have 15 minutes for you to divide as 
you see fit between either presentation time or question 
and answer. 

Mr Bart Posiat: We’ll do the best we can, Mr Chair. 
I’d like to introduce somebody we have brought with us 
from a community group, the Parkdale grass-roots 
organization of unemployed workers. Her name is 
Marjorie Frutos and she will represent the Parkdale 
Workers Without Wages, which is a catchy name for 
unemployed workers. We’ll both do the submission. 

Ontario Public Service Employees Union, Local 525, 
is the front-line local of community legal workers, as 
well as administrative assistants, who work in Metro 
Toronto legal clinics, and we also represent the adminis- 
trative staff at the Ontario legal aid plan. Our local 
appreciates the opportunity to speak to the committee 
today. We also want to introduce the grass-roots com- 
munity organization Parkdale Workers Without Wages. 

We are the workers who work with and represent non- 
union workers in social assistance and welfare, tenant 
rights, immigration and work-related matters. We are the 
workers who see the real impact of the present govern- 
ment’s agenda. We are the ones who see the impact, for 
instance, of the 21% cutback in welfare rates. We are the 
ones who see the impact of the economic evictions that 
happen as a result of that. We also work with an increas- 
ing homeless population on the streets of the city of 
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Toronto. We will also see the impact of the proposed 
changes in Bill 49, if they happen. 

We’re often expected to pick up the pieces of the 
government’s devastating changes and we are the front- 
line workers who often receive the anger and frustration 
of the single mother whose welfare cheque has been cut 
back and who has tried to work, only to end up in a job 
scam and not be paid. These things happen every day. 
Our daily jobs involve ensuring that the most vulnerable 
workers have some rights in their jobs when they lose 
their jobs and are forced to go on welfare, and in their 
homes. 

Ms Marjorie Frutos: Parkdale Workers Without 
Wages is a group concerned with issues of unemployment 
and poverty arising from unemployment. We know that 
unemployment is a problem not because people don’t 
want to work, but because there simply aren’t enough 
jobs. We believe it is important for the committee to hear 
from us. 

In Parkdale there is very high unemployment, esti- 
mated to be at 60%. We know that when people try to 
get a job, an employer is more than willing to exploit 
someone, knowing there are many in the unemployment 
lineups. We know the Harris government calls Bill 49 
mere housekeeping. We think the government is wrong. 
The Employment Standards Act is a critical cornerstone 
of workers’ rights in Ontario. The ESA sets the minimum 
floor for workers’ basic rights in Ontario. In today’s high 
unemployment economy, the Employment Standards Act 
has become even more important. Bill 49 is an attack on 
workers’ basic rights, both union and non-union workers. 
Bill 49 should be withdrawn. 

Mr Posiat: We’ll dwell briefly on the changes intro- 
duced in Bill 49. The Bill 49 proposal to contract out 
rights would enable employers to approach us for a 
longer work week, to work on public holidays and to 
develop an alternative severance package. We understand 
that the ministry removed this section from being 
reviewed at the upcoming review of the Employment 
Standards Act, but we want to mention it because our 
recommendation is that the government not even consider 
such a proposal. This proposal would have an impact on 
non-union workers. A non-union employer will follow the 
same standards used by a union employer. A non-union 
employer in the same sector as a union workplace, where 
for instance a 56-hour workweek is used, will be forced 
to compete with the 56-hour workweek. No non-union 
employer will turn down an opportunity to extend the 
workweek. 

Bill 49 also introduces other changes such as the new 
limitation periods for complaining. Workers will have 
only six months to make a claim against an employer, 
and that’s a change from the current two-year period. In 
periods of high unemployment, workers need a two-year 
period to complain. Many workers endure great hardship 
just to have a job, any job. If a worker wants to launch 
a complaint against an employer, they know they will 
lose their job. There’s no protection from a_boss’s 
reprisal. Bill 49 further pushes the workers to choose 
between their rights and their job. We strongly recom- 
mend that the government remove this section of Bill 49 
and reinstate a two-year complaint period. 


We support a call for new mechanisms to protect 
workers from employer reprisals. That is what is necess- 
ary. We would support a call for something like an 
Operation Spotcheck, where 10% of employers are to be 
investigated in the next year. 

Ms Frutos: The overall changes to the Employment 


Standards Act — the shorter investigation period: The — 


Bill 49 proposal states that investigations will scan back 
only six months of a worker’s history at the workplace, 


shortening it from two years. Employers may have been — 


violating a worker’s rights for years, but under Bill 49 
they will be accountable for only six months of viol- 


ations. Our demand is to reinstate the old investigation | 


period of two years. 


The new $10,000 cap on claims: A worker owed more | 


than $10,000 because an employer has violated the act 


and literally stolen money from the worker will not have © 
access to wages and money they are owed. Our demand | 


is to remove this cap from Bill 49. 


A new, unannounced minimum claim: Workers who © 


work for an employer for a few days or a few weeks and 
are owed wages will be denied access to an investigation 
and to the money they are owed. This opens the door for 
employers to hire workers for a few days and violate 


employment standards with no penalty. With high | 


unemployment, many employers hire a worker for a few 
days, try them out, then fire them, often for no wages. 


Other workers are being told to come and be trained for | 


a few days for free. We want this proposal dropped so 
that workers will be entitled to their wages and no 


employer will be able to get away without paying a — 


worker what they are owed. 
1310 
Access to justice is denied for low-income workers. 


Bill 49 changes the administration of the act so workers — 


will be told at the start of the investigation to use either 


the Ministry of Labour or go to court. They will have to © 


make this decision at the beginning, often without 
knowing which option would be better for them. Low- 
income workers cannot get legal aid for taking employ- 
ment law cases to court. We want this proposal dropped 
so that workers have access to a full range of services 
from the Ministry of Labour. 

The private collection agencies: While the Ministry of 


Labour is notoriously weak at collecting moneys owed to — 
workers from an employer, there is no guarantee that — 
contracting out collections to a private agency will — 
improve the situation. Most critical is that private collec- — 


tion agencies will have the power to encourage settle- 


ments between workers and their employers. Workers will — 
lose as collection agencies will push for a quick settle- | 


ment and quicker payments of their own accounts. 
Mr Posiat: In conclusion, what we are asking for is to 
improve this law so that men and women will have 


access to real rights. We’re asking for basic rights such | 
as coffee breaks, the right to a living wage, the right to © 


sick leave, the mght to a minimum wage for all workers 
in all jobs, the right to just cause or the employer needing 


a reason to fire a worker added to the Employment 


Standards Act. 
Above all, we’re asking for better enforcement. 
Enforcement is a real problem. It’s already a problem 
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_ under the act. Now it will be even worse if these changes 


go into effect. When a worker finally comes forward to 
launch a complaint, the Ministry of Labour offers no 
protection to the worker against being fired for trying to 
enforce the law. Workers don’t get reinstated in their old 
jobs. As a result, 90% of workers complain when they 
have left the job they want to complain about. 

Workers know the choice they face. If they complain 


_ about the fact their rights are violated, they will lose their 


1 
t 


job. The current employment standards system forces a 
worker to choose between their rights or a job. To make 


matters worse, as a result of the government’s changes to 
_ welfare, if a worker quits because of his or her job, they 
_ must wait three months before receiving any support. A 
_ worker is left with nothing. 


The impact of both Bill 49 and welfare changes means 


' workers are pushed more and more into jobs where they 


are mere chattel with no rights. We see Bill 49 as a 


_ serious attack on workers. We urge you to repeal Bill 49. 


} 
| 
\ 


| party. 


We want jobs with rights. 

The Chair: Thank you very much. That leaves us just 
under a minute and a half per caucus for questions. The 
questioning this round will commence with the third 


Mr Christopherson: Thank you very much for your 


_ presentation. I noted early on you said that the govern- 


/ment’s aware there are many in the unemployed lineup 


| 


| 


} 


and it reminds me of another presentation in a community 


_where one of the presenters said that if you took all the 


policies of this government and took them in their 
totality, what we’ll end up with in Ontario is a large pool 
of desperate unemployed workers. That I think is exactly 
the type of people who will be preyed upon by unscrupu- 
lous bad bosses. 

We’ve heard others say that a lot of bad employers, 
bad bosses, will be emboldened by this government, 
feeling they have the sanction of the government at their 
back. How do you feel about that? Do you think there’s 
a message from this government to unscrupulous 
employers that things are getting even easier for them? 

Mr Posiat: Yes, we feel that certainly is the case, that 
the creation of an underemployed and underpaid indus- 
trial reserve will depress wages even more, and that in a 
situation where costs are high and rents are high such as 
in Toronto. Even now, in Parkdale it’s a desperate 
community. In south Parkdale we have an unemployment 
tate of 60%. People will do anything. We know situations 
where people have worked as telemarketers for months 
without getting paid a penny. What are these people 
going to do? How are they going to pay for the food? 
How are they going to pay the rent? 

I would also like to add that we’re not offering any 
great economic expertise here, but you don’t have to be 
a rocket scientist to know, in the long run, what this 1s 
going to do to the economy, to the retail sector at least. 
There are probably other sectors that want to level the 


playing field with Brazil and Mexico. Certainly, I’ve been 


in Brazil for a while, and I know what the situation is 
there: You have 10% of the population living in opu- 
lence, a very small middle class and the rest just don’t 
earn anything at all. 


But there’s a strong retail sector in Canada which is 
bleeding, so one might well consider what that does to 
the buying power of the average consumer. Certainly, in 
Parkdale nobody is buying. You go to Queen Street West 
in Parkdale, and one store after another goes belly-up, 
people go bankrupt. Small businesses trying to eke out a 
living selling this or that, it isn’t working. It’s a very 
depressed thing. Parkdale is almost like a pilot project to 
see what happens in a high-unemployment economy 
where everything is being cut. 

Mr O'Toole: Thank you for your presentation today. 
Also, we had a presentation yesterday from the workers 
without jobs group. It was a sensitive presentation. I 
don’t think anyone on this committee would be support- 
ive of abusive employers. That’s been clear throughout 
the government’s response and from the members here on 
both sides. Nobody here on this committee wants to 
tolerate abusive employers; that’s clear. That’s why we 
want to focus on collection and improving the climate. 
This legislation says that collection now becomes an 
important focus. We’re not satisfied with 25 cents being 
collected on the dollar. 

I just want to bring to your attention some positive 
news that I hope spills over to Parkdale. I’m reading a 
release from the Ministry of Finance. “Statistics Canada 
reports that Ontario job gains were broadly based across 
the economy. The unemployment rate fell to 8.5% in 
August from 9.2% in July, matching the largest monthly 
decline since 1984.” I’m pleased that these signs are 
showing some signs of recovery. 

The bill here is really to focus the resources of the 
ministry and this government on the most vulnerable. I 
sincerely believe that. I don’t think there’s any other 
agenda except to say that organized workplaces have a lot 
of collective agreements and a lot of resources and are 
quite competently able, with their leadership, to take care 
of many important issues in this changing world of work. 
But don’t you agree that it’s important to help the most 
vulnerable? 

Ms Frutos: I disagree. This is not going to help the 
most vulnerable. I think our presentation just showed that 
the most vulnerable will be badly hurt by these amend- 
ments and by this act. 

Mr O’Toole: By improving collections — 

The Chair: I’m sorry, Mr O’ Toole, but we’re over our 
time already. Moving to the official opposition, Mr 
Lalonde. 

Mr Lalonde: Good afternoon. You’ve just said that 
the people aren’t working because there aren’t any jobs. 
Do you think Bill 49 will help create jobs? 

Mr Posiat: Sorry, could you repeat that? 

Mr Lalonde: Will Bill 49 help create jobs if there 
aren’t any jobs at the present time? 

Mr Posiat: No, it won’t. This is not a job creation 
measure. It simply unlevels the playing field even more. 
It might encourage some very marginal type of employ- 
ment, where the opportunity for exploitation is great, but 
that does not really create any meaningful jobs. It might 
encourage some low-wage type of activity that has no 
meaning at all in the civilized society that we live in. 

Mr Lalonde: I’m pretty sure you are concerned with 
one of the points in Bill 49. Those who are fortunate 
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enough to have a job and who want to lodge a complaint 
because of bad employers, workers will have only six 
months to make a claim for money owed to them, and the 
maximum is $10,000. Do you think it’s fair to the 
employees that we have a maximum of $10,000? 

Mr Posiat: Absolutely not. There are even claims from 
domestic workers that we know about — these are no 
secrets; we’ve read about this in the press — where the 
claims are much larger than $10,000. A maximum of 
$10,000 is absolutely nothing. People sometimes work for 
a very long time really because they have no choice, and 
then the claim is much larger. They will never be able to 
recover this. 

Mr Lalonde: I fully agree with you that $10,000 is not 
very high. When we say there are no jobs, 90% of the 
people do lodge a complaint after they have found 
themself another job. They could be working for bad 
employers for a number of years before they are able to 
lodge a complaint. Six months is not long enough; 
probably two years was very long in the past, they were 
saying, but six months is not. 

Mr Posiat: Six months is certainly not long enough. 

The Chair: Thank you both for taking the time to 
make a presentation before us here today. We appreciate 
it. 

Mr Posiat: Thank you very much for letting us speak. 
1320 


ALLIANCE OF SENIORS TO PROTECT 
CANADA’S SOCIAL PROGRAMS 


The Chair: That takes us to our next group, the 
Alliance of Seniors to Protect Canada’s Social Programs, 
if they could come forward, please. Good afternoon. 
Welcome to the committee. Just a reminder, we have 15 
minutes. You can divide that as you see fit between a 
presentation or question-and-answer time. 

Mr Joe Jordan: Mr Chairman, we are very pleased to 
approach this committee here today on Bill 49, the 
Employment Standards Improvement Act. We are the 
Alliance of Seniors to Protect Canada’s Social Programs, 
with a submission by the Alliance of Seniors to the 
standing committee on resources development on Bill 49, 
the Employment Standards Improvement Act, 1996. I 
believe you all have copies of our submission. 

On introduction, we as a retiree organization, namely, 
the Alliance of Seniors to Protect Canada’s Social 
Programs, are a group of representatives from many 
retiree groups or organizations and are speaking on behalf 
of over 500,000 seniors. We are very concerned about 
what is happening to our beloved Canada. 

We were shocked to read the article in the Saturday 
and Sunday Star on August 31 and September 1, 1996, 
entitled, “Race to the Bottom.” 

“Downward pressure on wages has put the squeeze on 
many Canadians over the last decade — most dramatical- 
ly on those at the bottom end. Consider: 

“The number of people in Ontario officially working 
al minimum wage has increased by 40% in the past five 
years. No one knows how many work for less but they’re 


considered a significant part of the underground econ- 
omy. 


“Temporary employment firms have blossomed across 
the job spectrum, with many specializing in minimum- 
wage jobs. Of those, some ask few questions and pay in 
cash.” I think we’re all aware of that. “The vast majority 
of these workers have become permanent ‘temps.’ 

“The picture isn’t always negative. Electronic technol- 


ogies are revolutionizing a number of industries providing 


many, including those making the minimum, with new 
opportunities and the convenience of working at home. 

“But in the garment trade, historically a barometer of 
the state of worker rights, ‘home work’ is raising con- 
cerns about new forms of exploitation.” 


“Home Sweat Home...Ontario’s garment industry, hard- 


pressed by competition, now employs about 5,000 
homeworkers, two thirds getting less than the minimum 
wage and many angry about it.” 

It is incredible that the government of Ontario should 


sit back and permit unscrupulous employers to get away — 


with such practices, and the changes in the Employment 
Standards Act will permit the employer to further abuse 
the workers’ rights. 


| 


We, the elders of Canada, remember the Depression of | 
the 1930s, the widespread unemployment and poverty, the 
devastation of a serious illness, the ominous absence of | 
economic security and the scandalous lack of care in all 


ages. 


We supported legislation and paid the taxes to develop | 
comprehensive and universal government programs which — 


provided pensions, unemployment benefits, health care, 
affordable education and a welfare safety net. We made 


Canada a caring nation, recognized throughout the world — 


for its justice and humanitarianism, and we see these 
social programs falsely blamed for Canada’s debt and 
deficit. 


In introducing Bill 49 in May 1996, Labour Minister : 
Elizabeth Witmer claimed she was making housekeeping 
amendments to the Employment Standards Act. The | 


Alliance of Seniors feels she is not merely doing house- 
keeping: she is wrecking the house and rebuilding it in 
favour of the employer. 


Enforcement for non-unionized employees — whom | 
we are very concerned about — sections 19 and 21, | 
sections 64.3, 64.4 and subsection 65(1) of the act: With — 
these amendments, the minister is proposing to end 
enforcement where they consider violation may be 
resolved in the courts. These amendments would put the © 


responsibility for the enforcement of minimum standards 
for non-unionized workers on the worker. Simply put, the 


employees would be forced to choose between making a | 


complaint to the employment standards branch or filing 


a civil suit in court, an expense the employee could | 


possibly not afford. 


Maximum claims, section 21, subsection 65(1) of the | 
act: This amendment of a maximum amount of $10,000 | 
to be awarded to the employee, if indeed the employee | 


- could collect. In many cases, the claim would be in 


excess of $10,000, taking into consideration wages and 


benefits such as vacations, statutory holidays, sick 
benefits, pensions etc. We just don’t understand the ~ 


reasoning in such an amendment. If a person is owed a 


certain amount of money, why, then, would the govern- | 


| 
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ment set a cap for a claim on that amount? It sounds 


- dictatorial to us. 


The use of private collectors, section 28, the new 


_ section 73 of the act: The proposal to privatize the 


collection function of the Ministry of Labour’s employ- 


_ ment practices branch. This would absolve the responsi- 


bility of the government to make sure the employer paid 
what the employee was awarded. This is an important 


_ change. It takes away the task which has traditionally 
_ been a public function. That has not worked well in the 
, past. The most frequent reason for the ministry’s failure 


to collect wages assessed against employers has been the 
employer’s refusal to pay. This change is an attempt by 
the government to absolve itself of the responsibility to 


. enforce the act by farming out the problem to a collection 
' agency. In addition, the employment standards director 
_can authorize the private collector to charge a fee to 
_ persons who owe money. This allows the collector 


incredible leeway with someone else’s money. 

In conclusion, we urge this committee to recommend 
against these proposals. As it used to say on our Ontario 
licence plates, “Keep Ontario Beautiful.” But as we see 


it now, it’s turning ugly. I thank the committee for its 


attention. 
The Chair: That leaves us about a minute and a half 


per caucus for questions. This time, it will commence 


with the government benches. 

Mr O’Toole: Thank you very much. I’m pleased to 
see the seniors taking a proactive stance. A lot of your 
comments were directed more at a federal attack on 
benefits to all Canadians. 

In terms of this particular act, do you feel that, for 


instance, the one section on the six-month claim will 
‘Speed up the process so that claimants will come forward 
_More quickly, so that workers entering that same 
_ workplace won’t be disadvantaged for two years? 


Mr Jordan: When I look around this room, I see that 


“there are a lot of people who will soon be seniors like 
myself. 


However, in answer to your question, we believe that 


in fact there are many, many people, especially a lot of 
ethnic groups, who do not understand their rights under 
the Employment Standards Act. By the time they could 
‘possibly get to know their rights, if they do at any 


time — six months is certainly not long enough. At the 


‘present time, it’s two years. By the time they’re there two 


years, there’s a possibility they’ll have found out their 


‘rights and could exercise their rights, but six months is 
certainly not enough. 
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Mr O'Toole: I think your group and other groups can 


‘make that point of educating the general population, 


outside of indeed their membership, of their rights and 


entitlements. I think that’s a duty of the government as 
well, and these hearings, and part 2 will serve to educate 


} 


the population of their rights. 


Mr Jordan: Believe me, sir, we certainly try. 
Mr Tony Michael: Maybe six months from after the 


‘claim has been put in, not six months for the claim to go 


j 


in. 
Mr Lalonde: Thank you for your presentation. When 


‘T look at the first page, you say the number of people in 


Ontario officially working at minimum wage _ has 
increased by 40% in the last five years. This is really 
scary. It is scary for you people. It is going to be scary 
for all of us five years from now too, because there might 
not be any money there to pay for our pension plan. I 
notice also that it’s really ever since the Liberal govern- 
ment has not been in power that the percentage of 
minimum has increased. 

I really feel that the government should have kept in 
place the enforcement officers we have there. They will 
be releasing around 45 of those enforcement officers. 
With proper training, those people could render a lot of 
services to the vulnerable people. In this case, it’s going 
to go to the collection agencies, the private sector, and I 
don’t think the private sector is going to work for 
nothing. At the present time, a collection agency 
charges — the average is 33% of their collection, and 
when the maximum amount is $10,000, do you feel that 
the employees who are owed money by the employers 
will be able to collect the $10,000? 

Mr Jordan: Sir, the unfortunate part about this is even 
a person who is collecting minimum wage, over a period 
of time, with benefits and all that could occur, severance 
pay and what have you — I plead with this gentleman 
here who mentioned the ethnic groups — there are many, 
many people who do not understand that the minimum 
wage is $6.68 an hour. 

Mr Lalonde: It’s $6.85 an hour. 

Mr Jordan: Sorry, $6.85. I got my figures crossed up. 

A lot of these people don’t understand that. In a recent 
survey, they found out that there were many of these 
ethnic groups who were actually working on home work 
for $1 an hour, and this is absolutely something that’s 
incredible to happen in Canada. 

You may have noticed that — with my accent, you 
knew I wasn’t born in Canada, but I came to Canada in 
1953, and at that time, even in backward Ireland where 
I come from, they were working a 40-hour week, and if 
you worked more than 40 hours, you got paid overtime 
for it and you were guaranteed a minimum wage. When 
I came to Canada in 1953, you weren’t paid overtime 
until you worked 48 hours. Then, eventually, it was 
brought down to 44. 

The Chair: Excuse me, but we’re going to run out of 
time, and I’ve got to allow Mr Christopherson time for 
his question. 

Mr Christopherson: Thank you for your presentation. 
You should be aware, in the context of your referring to 
you and many of your members remembering the Depres- 
sion years and what that meant particularly to working 
people and their families, that a lot of community and 
labour leaders have come before us and have acknow- 
ledged the contribution of the generations that came 
before them, their parents, grandparents and great-grand- 
parents and what they fought for and how we got to have 
the great society that we do here in Canada. 

I want to ask you how you feel about the government’s 
audacity, quite frankly, in even attempting to call this bill 
An Act to improve the Employment Standards Act. 
You’ve already had one question from a government 
backbencher trying to get you somehow to agree that 
somehow this improves things, and that’s what they’ve 
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actually called this bill. How do you feel about that and 
how do you feel about what this bill will do to working 
people? 

Mr Jordan: We would not be here if we thought it 
was an improvement. We would certainly not be appear- 
ing before this committee if we thought it was an im- 
provement, so doesn’t that answer the question itself, the 
very fact that we are here, the very fact that we are not 
going to be union or non-union employees? We’re 
finished with employment. We don’t have to worry about 
that, but we are worrying about what’s going to happen 
to Canada, and sincerely, we are pleading with you 
people not to allow these detrimental changes to happen. 
It’s just something that’s not of the Canadian nature, and 
as people on this panel, we say to you, please do not 
allow these changes to go through. I think that answers 
your question, sir. 

Mr Christopherson: It sure does. Thank you very 
much. 

Mr Michael: No, we do not believe this is an im- 
provement at all, Mr Christopherson. We think it’s a 
gutting of the employment standards, to even the minimal 
degree that’s there now. 

The Chair: Thank you both for taking the time to 
make a presentation before us here today. We appreciate 
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UNITED BROTHERHOOD OF 
CARPENTERS AND JOINERS OF AMERICA 


The Chair: That leads us now to our next group, the 
United Brotherhood of Carpenters and Joiners of 
America. Good afternoon. Welcome to the committee. 
Again, the 15 minutes are yours to divide as you see fit. 

Mr Daniel McCarthy: Ill begin by introducing 
myself. My name is Daniel McCarthy. I’m the Canadian 
director of research and special programs for the brother- 
hood of carpenters. On my left is Mr Ucal Powell who, 
in addition to being a vice-president of the Ontario 
provincial council, is also the business manager of our 
largest local here in Toronto, Local 27. 

On behalf of the 18,000 members of the United 
Brotherhood of Carpenters and Joiners of America, the 
majority of whom are in construction, we welcome the 
opportunity to address our concerns to the standing 
committee. We have a brief that we have submitted to the 
committee. What we would like to do is highlight three 
points. 

Under “Adjudication and Enforcement,” on pages 4 to 
6 of our presentation, which deals with sections 19 and 
20 of the bill, the twofold effect of those sections is to 
divide workers into two groups on the basis of whether 
or not their workplace is subject to a collective agreement 
and to restrict access to a public institution, the employ- 
ment standards branch. In the case of unionized workers, 
they are denied access to a public institution. To be blunt, 
section 20 of Bill 49 violates workers’ fundamental 
freedom of association guaranteed under subsection 2(d) 
of the charter. 

_ Section 20 is worded carefully to try and avoid 
infringing the charter. However, for all intents and 
purposes, a workplace with a collective agreement is a 


virtual proxy for union membership. There is an adage in 
law and in common sense that one cannot attempt to do 
indirectly what one is prohibited from doing directly. 
Further, this is not about the recognition of a collective 
right under the charter. It is clearly distinguishable from 
the case law on subsection 2(d). It is about a coercive 


intrusion into an individual’s exercise of freedom of — 


association. It is about a categorization of workers and 
the denial of access to a public institution. 

You are familiar in the press with the term “libel 
chill.” This amounts to union chill. This is a direct 
statement to an individual, “Before you consider becom- 
ing a union member and moving on to a collective 
agreement, think about your access to a public institution, 
which will be taken away from you.” 

The second point I would like to make is on the 
limitations, the maximum and minimum claims, which 
are found at pages 7 to 9 of our presentation. This deals 
with sections 21 and 32 of the bill. 


There is a perverse logic at work in the treatment of | 


limitations, maximums and minimums. It seems to be: 
Too many workers are making claims under the Employ- 
ment Standards Act because employers are breaking the 
law and not paying what they owe; too many workers are 
applying for public funds under the employee wage 
protection program because they cannot collect from 
employers; too many non-complying employers means 
too many employment standards officers are required for 
enforcement. 

Therefore, the following proposals are introduced: 
maximum and minimum awards; retroactivity reduced to 
six months; restrictions on enforcement through the 
employment standards branch; and a reduction in employ- 
ment standards officers by one third. 

This is a contradiction, notably for a law-and-order 
government — punish the victim, not the perpetrator of 
the crime. This government has taken a very strong and 
a very public stand against deadbeat dads who do not pay 
what they owe, who do not live up to their responsibil- 
ities, who abandon their dependants on to the public 
purse. Why is this government unwilling to take an 
equally strong stand against deadbeat employers? 

1340 

In 1994-95, of the $64.3 million assessed against 
deadbeat employers, $47.8 million was not collected. The 
reason? Deadbeat employers refused to pay. Deadbeat 
employers should not be rewarded for non-compliance 
with the act. They should not be unjustly enriched at the 
expense of workers, and deadbeat employers should not 
be given a competitive advantage over the majority of 
employers who do comply with the act. Sadly, Bill 49 
does not exhibit the same political will or enthusiasm in 
securing payments from deadbeat employers as _ the 
government has expressed in the pursuit of deadbeat 
dads. 

The third point I would like to make is to do with the 
collectors, which covers sections 2 and 28 of the bill. In 
evaluating the proposed introduction of private collectors, 
it is instructive to look at the powers that are given and 
the powers that are withheld. Powers given include the 
power of the director of the employment standards 
branch. A collection agency can go to a third-party 
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employer, demand money owing to a party with the 
violation, an employer or director with the violation, not 


_ only demand collection of the money but can give the 


- receipt for discharge of the original liability. I am not too 


sure I know too many employers out there that will be 


_ happy about a collection agency giving discharges of 
_ liability on a third-party proceeding. 


They have the power of the administrator of the 
employee wage protection program. In other words, they 
can subrogate all the nghts of an employee and bring an 
action against an employer. The collector also becomes 


_a de facto employment standards officer. They can 
| substitute a binding compromise or settlement and render 
_ void the order of the officer. Clearly, the collectors have 
_ adjudication and enforcement powers. They have both. 
It’s not just collections; it’s not just enforcement; it’s 
- adjudication. 


So what are the powers that are being withheld? They 
have no power to demand information. They may void 
penalties as a part of a standards officer’s decision or 


order, but they may not impose new ones, and it’s 


interesting to note that if a penalty is collected, the 


subsection that deals with the disbursement of funds has 


; no mention of collectors ever turning over the penalties. 


This is somewhat alarming. This curious combination 


| of powers given to and withheld from the collector who 


is an agent of the government — as an agent of 
employees chosen for employees by the government — 
raises important issues of selection, accountability and 


_ liability, and this is certainly exacerbated by the fact that 
_ the collectors will not be required to be registered under 


' the Collection Agencies Act. 


What will the selection criteria include? Will there be 


provisions for bonding? How will a collector be account- 
_ able to employees? There is no route for redress. If there 


is coercion in a settlement, the only option open for an 
employee is to sue the collector, and I suppose any 
lawyer would advise you to sue the government as well 
in Small Claims Court. And who pays in case of bank- 


_ ruptcy? It would appear to me that the sections of this act 
_ have not fully thought out what is going on with privatiz- 


ing collection with the government being ultimately 
responsible. 

We would submit in conclusion that section 3, the 
collective bargaining, to which I did not allude, section 


| 73, the collector, should not even be submitted to a 
_ comprehensive review of the Employment Standards Act. 
_ The construction industry can ill afford legislation which 
_ makes it easier and more profitable to enter the under- 
ground economy. Workers cannot afford new barriers to 
collecting what they earned. 


Denying unionized workforces access to a public 


_ institution is a violation of the charter and it sends a clear 
message to union members and to those contemplating 


union membership that there will be disadvantages. You 
will not have access, as a taxpayer, to what other 


taxpayers have access to. 
Changes to the Employment Standards Act should 


' penalize the problem deadbeat employers, not the victims. 
If the costs of public enforcement and collection are 
considered too high, the solution is to increase adminis- 
tration fees and penalties to the problem employers. The 


solution is to find the political will and conviction being 
expressed against deadbeat dads. 

One slight comment on the section which was with- 
drawn at the beginning of the hearings: There’s a prob- 
lem that individual standards within the Employment 
Standards Act are being lumped together as if they’re 
interchangeable. They’re not. They were gradually, 
historically evolved to address certain problems. A 
problem in health and safety which is created by long 
Overtime hours or longer work hours cannot be compen- 
sated by an extra day off. 

Mr Lalonde: Thank you for your presentation. The 
group that made a presentation from the same 
Organization as yours yesterday stated that Bill 49 is also 
a sign that the government is intent on addressing the 
reality of the global marketplace, international competi- 
tion and especially the changing nature of work in the 
workplace. Do you agree with this? 

Mr McCarthy: I have read all the economic argu- 
ments and I know they’ve been made by several groups. 
This does not address changing globalization. It’s simply 
saying, “If they can get away with it in the Third World, 
let’s adopt it here.” We have minimum standards in this 
country for a very important reason, and that is because 
we have expectations, I think very important expectations, 
and we have principles. I think it’s unprincipled to say 
the only way we can compete is by the lowest common 
denominator and, “Let’s look at the slums of Calcutta.” 

Mr Lalonde: You say you’re representing a union 
group. Your people are unionized? 

Mr McCarthy: That is correct. 

Mr Lalonde: I’ve always said — and we have a 
maximum of $10,000 — that the vulnerable are going to 
be the most affected. To my knowledge, if I do calcula- 
tions it will be the ones who are unionized because they 
have higher salaries, and they are going to be the most 
penalized when it comes down to the limit of $10,000. If 
you’re at minimum salary, it takes a long time to add up 
to $10,000. A minimum salary is only $274 a week if 
you work a 40-hour week. 

In this case your people are going to be the most 
penalized. Also, your group will not have a representative 
or an enforcement officer taking care of your employees. 
You will have to get hold of a lawyer or have an expert 
within your group to debate the case. 

Mr McCarthy: You’re right. I would add one refine- 
ment. Unions, and our union included because we also 
have industrial — we have a spectrum of wage ranges 
within union presentation. It’s going to be the workers we 
take who normally earn just above minimum wage and 
we manage to bump them up a dollar or two over time 
and finally get them some kind of minimum benefits 
introduced who will be the most vulnerable. In any union 
structure, if you’re trying to offload the costs of adminis- 
tration of a lower wage unit, then it becomes impossible 
to service them properly, and they should not be penal- 
ized for being in the lower wage spectrum of the union- 
ized workforce. 
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Mr Christopherson: Thank you for your presentation. 
We heard yesterday from the Council of Ontario Con- 
struction Associations that they believed this was good 
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for the industry, good for individual companies and good 
for construction workers. You say that this bill will 
damage the construction industry. 

Just for the edification of the government back- 
benchers, wouldn’t it make sense that if this bill did help 
the industry and companies and your members, you 
would either be here supporting it or, at the very least, 
staying away and being quiet for whatever reason? You 
certainly wouldn’t come forward and do something that 
would deliberately hurt your members. Doesn’t that make 
sense? 

Mr McCarthy: It’s precisely the reason we’re here. 
It’s of interest to note that in the construction industry the 
regulations in the back — we are already one industry 
where the 44-hour week has been waived. Sewer and 
water main is 50 hours, bridge building is 50 hours, roads 
is 55. If you’re looking at an industry which is under 
attack because of changes to the employment insurance 
act, where we now have to say, how do we manage to 
produce good apprentices without training money coming 
from the federal government and how do we get greater 
utilization rights of our members, then it makes absolute- 
ly no sense to weaken the negotiation process and the 
minimum hours and the other minimum standards so that 
when a project is being done you can work astronomical 
hours at great personal risk and not enhance your future 
employability and not enhance your security. 

Mr Baird: Thank you very much for your presentation 
today. I was particularly struck by your comment with 
respect to deadbeat employers. I think you’re the second 
or third trade union who has brought that up and it’s one 
that I agree with. Obviously the principal purpose of the 
Employment Standards Act and its enforcement is 
enforcing what we term to be some basic rights. 

Your second comment that I think is very valid, and 
it’s particularly noted that it came from a trade union, is 
something I’ ve believed in for some time. If you’re going 
to establish these rules that a business that is honest, pays 
the minimum wage, accepts all the responsibilities under 
the law shouldn’t be at a competitive disadvantage from 
a deadbeat who chooses to pay their employee $3 or $4 
an hour. That’s something I wholeheartedly agree with. 

One of the other issues you brought up was with 
respect to the collections branch, saying that the govern- 
ment is ultimately responsible. Under the legislation the 
government is, of course, ultimately responsible for the 


collection. Just to comment, it’s our feeling that we’re - 


only collecting 25 cents on the dollar today: $64 million 
worth of orders, and we’re only collecting about $16 
million. We think we can do a better job than that. If 
there were some ways to do that in-house, certainly if we 
were to do it — the previous government would have 
done it over five years. Regrettably there’s just not a 
pecuniary or personal interest there that I think the 
expertise a collection agency would have to bring to the 
task to deliver for workers. That’s just a comment more 
than anything. 

Mr McCarthy: In response to your first comment, 
you're absolutely right. The level playing field is critical, 
especially in construction, which is project-oriented and 
on competitive bids on tenders. It’s absolutely critical that 
everybody knows what the baseline is. 


With regard to your second point, in terms of enforce- 
ment: The point I tried to make in my presentation is that 
you’re actually giving the collectors powers of enforce- 
ment without the requisite powers to execute them 
properly. It’s one thing to say, “They’ve got an order; 
they’ve got to go out and collect it.” But they can go out 
with an order, substitute an order and void the original 
one by up to 25% and it can be lowered later by reg. 
They can go out and subrogate an employee’s claim and 
bring an action in court against an employer without 
having access to records. They don’t have that power. 

The fundamental flaw to collectors is not simply a 
privatization issue. It’s that if you’re going to lump 
together enforcement and collection in the collector, then 
call them an adjudicator and give them the powers of 
adjudication. 

The Chair: Thank you both for making a presentation 
here today. We appreciate your coming in. 

Mr McCarthy: Thank you. 


COMMITTEE ON THE STATUS OF WOMEN, 
CITY OF TORONTO 


The Chair: That leads us now to the Committee on 
the Status of Women, city of Toronto, if they could come 
forward. Good afternoon. Welcome to the committee. 

Ms Pam McConnell: Thank you, Mr Chair. I’m 
Councillor Pam McConnell from the city of Toronto. 
With me are some staff members to our committee and 
some committee members, all of whom worked on our 


brief and our presentation. Kara Gillies is here from our: 


committee; Catherine Leitch and Priscilla Cranley are 
staff to our committee. 

Thank you for allowing us to make the presentation 
today. The city of Toronto’s Committee on the Status of 
Women works cooperatively with city agencies and other 
levels of government to advocate and develop policies to 
achieve access and equity for women working and living 
in Toronto. 

Bill 49, the Employment Standards Improvement Act, 
was introduced by Elizabeth Witmer, the Minister of 
Labour, to simplify administration of the Employment 
Standards Act. The Committee on the Status of Women 
strongly believes that Bill 49 goes well beyond this stated 
purpose and in particular that it will have a devastating 
impact on working women of Ontario. 

The current employment standards legislation sets out 
minimum wages and working conditions for the majority 
of working people in Ontario. The standards have never 
been very generous, in our opinion. The role of the 
legislation has been to stop the worst forms of employ- 
ment abuses and create a level playing field on which 
employers can compete. 

Other than changes regarding vacation entitlement, 
seniority and service as they relate to pregnancy and 
parental leave, it is the view of our entire committee that 
the bill is regressive and erodes many safeguards that are 
contained in the current legislation. 

Bill 49 denies access and equity of a significant 
number of working people who rely on Ontario’s employ- 
ment legislation for fairness in employment. 
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Bill 49 will allow employers to negotiate standards for 
hours of work, public holidays, overtime and severance 
pay that are lower than current minimum standards. This 
will lead to an unfair competitive advantage to employers 
who choose to deny fair and reasonable conditions of 
work to their employees. It will also have a dispropor- 
tionate negative effect on the most vulnerable workers in 
our province. 

Second, Bill 49 reduces the time for workers to file 
claims. Bill 49 limits the amount workers can claim. Bill 
_ 49 allows the Ministry of Labour to get out of enforce- 
_ ment. Bill 49 gives private collection agencies the job of 
_ settling claims and collecting moneys owed to workers. 
__ These measures, in our opinion, will diminish access 
_ to justice and erode protection for a number of working 
_ Ontarians. In particular working women, visible minor- 
ities, people working in the garment and textile industries, 
in food processing, foodservices and cleaning, domestic 
workers and home workers, those will be the people most 
harmed by Bill 49 as it removes assurances that 
employers of designated groups will not compete simply 
on the basis of decreasing wages and deteriorating 
conditions of employment. 

The committee believes that denying rights to vulner- 
able working people will not make the ESA more effec- 
tive and more efficient. Changes to the Employment 
_ Standards Act should focus on enforcing the rights of 
working people while making the legislation more 
effective and more efficient. The committee strongly 
, urges the government of Ontario to reconsider and amend 
_ Bill 49 so that it may serve the purpose of continuing to 

_ protect and improve the rights of working Ontarians. 

__ Many organizations have suggested a range of propo- 
_ sals with a view to enforcing the rights of working people 
and increasing the effectiveness of this act. The Commit- 
tee on the Status of Women supports these proposals and 
suggests changes to the act in the following areas: 
_ Prevent violations by providing public education regard- 
_ ing the obligations of employers and the entitlements of 
employees. Require posting of the act’s essential points 
_in the workplace. Implement an audit/investigation system 
_ to detect violations. Implement a system of inspections in 
industries that are known to violate the act, including 
_ provisions to detect and deter further violations. Imple- 
“ment a policy for prosecuting those who violate the 
legislation, including penalties that serve as a disincentive 
for those who violate the act. Consider and investigate 
_ anonymous and third-party complaints of violations. After 
all, there is no protection under the current legislation for 
people to keep their jobs after they have complained, and 
we know that about 90% of them do not. 
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Improving enforcement and collections: Shorten the 
time limits on ministry investigations, proceedings and 
prosecutions, and commit to timely, orderly settlement. 
Increase the use of the certificate procedure currently 
_ provided in the ESA to increase collection of assessments 
against employers. Permit the Minister of Labour to 
establish an escalating schedule of administrative charges 
tied to time and complexity of procedures needed to 
recover money owed by employers, instead of turning the 
collection function over to private agencies. Compromises 


or settlements should be pursued as a last resort to 
recovering full amounts of money owed to employees. 
Have all parts of the ESA apply to all workers in Ontario. 
Include a prohibition against unjust dismissal in the ESA. 
Strengthen the joint and several liability provisions of the 
act so that employers cannot avoid responsibility related 
to contractors and subcontractors. 

These improvements would make it easier for workers 
to gain access to their rights under that in a timely 
manner without fear of reprisals or being fired. 

These are suggestions our committee has worked on 
for many years to protect the workers and to ensure that 
within the marketplace there is fair and equitable treat- 
ment. 

I’d like to submit this to you. 

Mr Christopherson: Thank you very much for your 
presentation. As you probably know, our party has 
maintained throughout the tenure of this government that 
its agenda has disproportionately impacted on women, 
particularly the 22% cut to the poorest Ontarians, its 
attack on pay equity, its attack on employment equity and 
now, as we see it, Bill 49. How do you feel about that 
contention that Bill 49 is just one more piece of legisla- 
tion that not only hurts the most vulnerable but dispropor- 
tionately hurts women in Ontario? 

Ms McConnell: It’s certainly our contention that it 
does hurt the most vulnerable and that the most vulner- 
able are the women. With regard to the work that we do 
and that I do in my own community, as many of you 
know, I represent an area called Regent Park and St 
James Town. These are areas where women work at 
home, and it is these workers who will be most affected 
by this particular legislation. These are the same areas 
that suffered great social cuts in the last round. I would 
urge that when looking at this legislation you look at it in 
that context. If it is not your intention to erode the rights 
of these workers and to unfairly target them, then I would 
suggest that changes to this bill are necessary, because 
the implication of the implementation of this bill is that 
they will be the most vulnerable. 

Mr Christopherson: As you know, the government 
continues to shamelessly defend the fact that it put 
forward this as an improvement to the Employment Stan- 
dards Act. The two years to six months is one of the 
things that jumps out the most, and you’ ve commented on 
it. Could you just expand on it a little and try to convince 
these people that it is indeed going to hurt the most vul- 
nerable workers to move from a two-year time frame to 
claim down to six months? Because they won’t admit it. 

Ms McConnell: Maybe what you need are some real 
examples. I have a woman in my community. It took us 
quite a number of months to convince her, first of all, 
that she had a claim and, second, that the claim should be 
proceeded on. It’s very easy for us who are very used to 
demanding and taking our rights not to understand how 
difficult it is if you are the most vulnerable and to look 
at what the most vulnerable workers look like. They are 
women. They generally don’t speak English. They are 
isolated. They don’t have at their fingertips that ability to 
make quick decisions. 

In addition to that, she had lost her job as a result of 
her claim anyway, so had you not changed the amount of 
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time that she had to come to the realization that these 
were her rights and here’s how to exercise them, but 
rather looked at how much quicker you might have in- 
vestigated her claim and come up with a solution so that 
she would have been paid, as she eventually had the right 
to be, I think that would have dealt with your time frame. 

The other problem is that of course if it’s only six 
months, by the time I get this woman in front of your 
body the time has already elapsed and you’re looking at 
only one or two or three days of her working history. 
You’re not looking back at the entire working history, 
two or three years where, over and over again, her rights 
and her wages were abused. 

Mr Baird: Thank you very much for your presentation 
today. We appreciate it. You’re one of very few pres- 
enters who has put forward, I think with good intentions, 
some recommendations as far as changes in the ways to 
improve not just the act but the enforcement of the act 
and even preventing violation in the first place are 
concerned. Certainly that’s appreciated. We’re trying to 
draw on some of the experiences of not only the last year 
but of previous governments, many of which have had 
problems with enforcing the act. Obviously today we’re 
only collecting 25 cents on the dollar, which sends out 
such a terrible message both to workers and employers. 
To workers it says, “Don’t bother complaining; you’re 
not likely to get your money anyway.” To employers it 
says, “Just go ahead and violate the act because there’s 
only a 25% chance you’ re going to have to pay the whole 
order.” That’s obviously something we’re trying to work 
on. There’s some disagreement on that. 

We know we can be more helpful to workers if they 
come forward quicker, we know we can be more helpful 
to workers if we can deliver the money for them — 
things like the private collections and what not — but 
we'll certainly take back many of these suggestions. 
There’s a comprehensive review that the minister’s 
undertaking over the next period of time, eight months or 
so, that’s already started to try to update the act. It was 
written in 1974 and there hasn’t been a comprehensive 
review. All three parties have amended it numerous 
times, but there hasn’t been a comprehensive review. 
She’s going to conduct one. We’ll take many of these 
suggestions back for consideration in terms of the review. 

Ms McConnell: Thank you very much. We appreciate 
it. We’d be happy to follow up on any of the other 
questions you may have later. 

Mr Lalonde: Good afternoon. Do you think Bill 49 
will affect mostly women more than men at the present 
time, especially the fact that the number of maximum 
regular hours you’re able to work will be taken out of the 
employment standards? At the present time it’s a maxi- 
mum of 44 hours. Will the fact that we are going to pull 
Out this section have an effect on women? 

Ms McConnell: Absolutely. First of all, what I’ve 
described really in terms of the people who most need 
this legislation are people at minimum wage. We know 
that a larger proportion of women are working at the 
minimum wage. The largest concern for me is women 
who are working in isolation at home and women who 
are working in the food and service industry. For them 
the number of hours becomes very important. 


I’m sure that you read, as I did, the big Bad Boss 
Stories. This reminds me: To me it doesn’t look like 
Ontario, and yet I know these stories because these are 
real people in my community who have spoken about 
some of these horrific circumstances. For many of them 
44 hours was really 60 hours because enforcement was 


| 


not terrific, as we know. To erode enforcement and then ~ 


to remove some at least of the barricades so that when 
you got somebody you could put them against the wall is 
to me really very dangerous. 

That’s what concerns me. Wouldn’t it be awful if all 


of the work we did around child labour in the garment — 
industry overseas came back to roost here and we — 
discovered that many of our women workers had as few — 
rights as those children and as little money being passed — 


in through to their children? 
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Mr Lalonde: I must say in closing that I really 
support your preventing violations in there, the five 
points that you have indicated in there. I think every one 
of us should support what you indicate in there. 


Ms McConnell: Thank you very much. I would hope | 
that we would be looking at large-scale violations, so we © 


wouldn’t have the most vulnerable come forward and 


investigate one case at a time, but rather put those things | 


together and know where the problems are. 


The Chair: Thank you all for taking the time to come 


make a presentation before us today. 


UNITED FOOD AND COMMERCIAL WORKERS 
INTERNATIONAL UNION : 


The Chair: That leads us now to the United Food and | 


Commercial Workers International Union. Good after- 
noon. Welcome to the committee. 


Mr Bryan Neath: Good afternoon and thank you very — 


much. My name is Bryan Neath. I’m the Ontario assistant | 


to the Canadian director of the UFCW. With me today is 
Brian McArthur, who is the staff representative for the 
RWDSU, which is the Retail, Wholesale and Department 
Store Union division of UFCW for the northern region. 
Also, so that you do know, there is a group of people 
back here who are also members of UFCW, rank-and-file 


members who haven’t come up here but have come here © 


to listen, make sure that our views are put forward and 
that hopefully the people in this committee are listening 
to the things we are saying. 

Perhaps as an opening, I’ll introduce to some of the 
people who may not know what the United Food and 
Commercial Workers International Union is. We’re the 
largest private sector union in North America, represent- 
ing some 1.4 million members. In Canada we have over 
185,000, of whom 80,000 are here in Ontario. We’re 
probably the most diversified union around. We represent 
well over 20 sectors. We represent people in agriculture. 
In the industry we have the food and meat packing 
process. We have retail, hotel, education people. We have 
health care. We have garment workers. We have home 
care workers. We have hospitals and we have funeral 
homes. It’s a saying in our union that we represent 
people from the cradle to the grave. Perhaps for the 
benefit of the Tory members, we also represent several 
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_workers at golf courses as well. I add that we feel 
confident that when we come here today we speak with 
a great deal of authority on workers’ issues. 

Let me first start off by saying again, as in most 

_ hearings that take place now in Ontario, that we’d like to 
thank the opposition parties. Certainly in this case we 
_ want to thank the NDP for having this opportunity for 
| being here today. I’m sure, as the labour minister would 
have thought, by this time we’d already have this piece 
_of legislation and it would be law and it would be just 
| another attack on workers, and especially the most 
_ defenceless workers of all. 
Unfortunately, what has happened at this committee 
_meeting is that you’ve only allowed us 15 minutes for 
‘our presentation, which is impossible. It’s really quite a 
joke, as a matter of fact. We don’t have time to really 
fully review Bill 49 and have a chance to expose all of 
the damages it will cause to the working people of 
| Ontario. We have a brief, which you all have in front of 
,you now, and of course we don’t have the time to go 
- through the brief. 

Bill 49 has been presented to all of us as just house- 
_keeping, with a full review to come later. We know that’s 
/ not true, absolutely not true. What we’d like to do is just 
'to point out a few examples from our brief. What I’m 
going to do is have Brian review a few of the things. 
| Then I'll conclude and we’ll open it up for questions. 

Mr Brian McArthur: I want to speak to the issue of 
the collective agreements being the enforcement mechan- 
_ism for the purposes of employment standards complaints 
_and I want to give you an example. It’s a real, factual 
example that I experienced about a week and a half ago 
-at a membership meeting in Blind River, Ontario, where 
Thad a young, part-time individual who works in a food 
store come to the meeting and ask me a question about 
‘whether or not he was entitled to three hours’ pay when 
‘the company was scheduling him for two hours’ work on 
‘a daily basis. I said, “Yes, the Employment Standards Act 
‘gives you the right to be paid for a minimum of three 
hours for each period that you’re working,” in this case 
two hours of work. He would be entitled to three hours 
‘under the legislation. He said to me, “How do I go about 
‘claiming the retroactivity going back three years since 
‘I’ve worked here?” I said, “The only thing I can do for 
‘you is file a grievance at this point under the agreement 
to put a stop to it and to make sure the company doesn’t 
do that to you in the future,” ie, get the extra hour’s pay. 

Under the scenario the government is proposing, the 
fact of the matter is that this person would be disentitled 
‘to make a retroactive claim under the terms of the 

collective agreement. The reason I say that is because 
‘under that particular agreement there’s mandatory time 
lines for filing a grievance, right? There are no manda- 
‘tory time lines, with the exception of the two-year 
limitation, for filing claims with the ministry when it 
‘comes to those kinds of claims for retroactivity. 

_ So how the government can say that this does not 
affect employees, that these changes are housekeeping 
changes, just baffles me, because this particular individual 
‘was entitled and is entitled under the current legislation 
‘to make a retroactive claim going back some two years. 
‘Under the scenario for enforcement through a collective 


agreement, there’s nothing he’s entitled to other than to 
make sure in the future it doesn’t happen again. 

So this is the kind of problem that I don’t think the 
committee has really envisioned by way of some of the 
impact, the changes, that the legislation will have on 
people in the province of Ontario. Yes, it’s maybe an 
hour, maybe it’s two hours or five hours, but it’s still 
their entitlement. I think that if the government’s taking 
the position that there are no significant changes to the 
detriment of employees, they have to understand that 
these are the kinds of things that do happen and people 
will be affected by these kinds of changes. 

The other issue I wanted to speak about as well is the 
whole concept of utilizing the collective agreement for 
the purposes of enforcing the act. The last time I 
checked, arbitrators are running about $2,500 a day, plus 
expenses. To me, that’s a tremendous burden and a 
hardship imposed in terms of an additional cost that is 
now provided by the Ministry of Labour through the 
referee process. So what the government is proposing, in 
my opinion, is going to create more of an economic 
hardship for small businesses than what currently exists 
if there is a claim with the Ministry of Labour by way of 
the enforcement methods that are currently in effect 
through the no-charge referee system. So there is an 
economic deterrent in terms of this proposal as well. 

Finally on this topic, in reality, if the government is 
proposing that the unions are going to be the employment 
standards cops, then at the very least I would think the 
government should give us the same powers as employ- 
ment standards officers to demand the records, to be able 
to audit these companies for violations under the act, 
because currently we don’t have that kind of power. If 
we don’t have those kinds of powers, this of course will 
be of detriment to the companies because we’re going to 
end up taking claims that are not necessarily valid to 
arbitration at a significant cost when otherwise they 
would not be processed if the Ministry of Labour would 
be doing the investigations. 

So I wanted to bring those points to your attention, 
because I really don’t think you folks have thought this 
thing through to such an extent whereby the individual 
employees and employers in this province are going to 
gain anything from it. I think it’s a terrible step back- 
wards for this particular piece of legislation. 

Mr Neath: Just to wrap up in a conclusion, because I 
would hope to leave lots of time, we looked at this and 
thought that if you were truly looking at housekeeping in 
this act, if this truly was housekeeping, why didn’t you 
clean up the appeals sections of the act? For a lot of 
members here I’ll perhaps give you a little lesson here. 

Why does the Employment Standards Act state that an 
employee who is dissatisfied with an order has the right 
to file an appeal — it’s for wages only — and that appeal 
goes to an adjudicator, which is an internal review, and 
that the director may or may not appoint an adjudicator 
to review this, but in the reverse, an employer who is 
dissatisfied with an order has a right to file an appeal not 
only for wages but also for provisions under the act that 
deal with lie detector tests, pregnancy leave, Sunday 
working and also a court order for garnishment of wages? 
That appeal goes to a referee, which is an external review 


R-1452 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


11 SEPTEMBER 1996 





that they don’t have to pay for, as Brian mentioned 
before. Furthermore, in the act the director has no choice, 
but according to the act he or she “shall” appoint a 
referee to hear the case. 

With a little housekeeping, if you changed “may” to 
“shall” and you added some of the same sections of 
appeal and made the appeal process the same, you would 
tip the level back to some form of equal justice in terms 
of the appeal system. 
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But we in the UFCW know that this is not about 
housekeeping and this is certainly not about justice. Bill 
49 is just another example of the government’s attack on 
workers’ rights to further the battle of the haves and the 
have-nots. We know that if you work together in true 
partnerships, you can create desired changes and results. 
But unfortunately, in Premier Mike Harris’s Tory revol- 
ution, you have to pick sides. We in the URCW know 
which side we’re on. To the three parties here, the 
question I’ll ask to all of you is, what side are you on? 

Again, at the end, I think we should see Bill 49 go 
away completely. You’re going to do a review of the act 
anyway, and you can review the changes there. Thank 
you. 

The Chair: Thank you very much. That leaves us one 
minute for questions per caucus. This time we’ll com- 
mence with the government. 

Mr Baird: Thank you very much for your presenta- 
tion. You mentioned on page 9 of your presentation with 
respect to section 5 and the use of private collectors that 
you would like to improve and maintain the current 
system of public enforcement. Is there anything you can 
Suggest to us that if we didn’t go to private col- 
lectors — and we know the current system isn’t working. 
We’re only collecting 25 cents on the dollar. We’ve got 
to do better than that; the status quo is not an option. 

Is there any specific solution or solutions that you 
might have for us that would improve that 25% rate, very 
specific, something that the previous government under 
Labour Minister Bob Mackenzie thought was not doable 
or that the Liberals couldn’t do, that we could do? 
Because I guess we’re just at a loss as to what we could 
do on a cost-effective basis to increase collections. That’s 
why we want to farm it out to collection agencies to go 
after these deadbeat companies and make the deadbeat 
companies themselves pay. 

Mr Neath: There’s a couple of things that you could 
look at when you’re dealing with this question. To be 
honest with you, at this stage we haven’t done an in- 
depth investigation, but there are a few things that can be 
done. One of the things that in my view you should do or 
could do is that everybody who gets hired in the province 
of Ontario could be given a copy of the Employment 
Standards Act, that the employers must give it to them as 
part of being hired in this province and that it be done in 
every language, the language of the working people. You 
would then have people educated to the act. You would 
then perhaps have fewer challenges of the act. 

_ I’ve been watching with interest and listening with 
interest lately as the Ministry of Transportation is taking 
on the trucks. You’re being proactive in that case. If you 
were proactive in the Employment Standards Act instead 


of just running after claims, perhaps you would have then 
another opportunity of where you would increase the 
opportunity of the dollar. | 

I don’t believe you simply privatize, for all the other 
reasons that you’ve heard. Certainly the presentation of 
the carpenters before us, I think their answers were dead 
on and I don’t you’re going to get any more — 

Mr Baird: I’m just cautious that if some sleazebag 
employer is paying his worker $1 an hour, they’re not 
likely to obey the law by handing him or her a copy of 
the Employment Standards Act. But there’s got to be 
more education, that’s a clear message, and I agree. 

Mr Neath: That is a clear message. One other thing I 
might add: If the government is truly worried about. 
sleazebag employers, let’s get rid of them. 

Mr Lalonde: I’1] be very brief. You referred to that 
little boy in Blind River. Do you know if those people in 
small communities like that are fully aware of the | 
Employment Standards Act? 

Mr McArthur: No, I don’t believe they are aware of 
the specific provisions of the Employment Standards Acct. 
They all know essentially that there are minimum stan- | 
dards in the province, but they’re certainly not cognizant 
of any specific level of entitlement or benefit to the 
degree of understanding the act and the regulations to that 
extent, no. | 

Mr Lalonde: | really feel it must be a necessity that 
all commercial places have posted the ESA. The Employ- — 
ment Standards Act should be posted at every business, 
industry, any place that has an employer. | 

Mr Neath: There is not anywhere that I am aware of © 
in any act that forces anybody to post any notices in — 
respect to employment standards. Under the Occupational _ 
Health and Safety Act, notices are supposed to be posted, — 
but if you went into the workplaces now, you probably 
wouldn’t even find them, and that’s under legislation. 

Just a little bit in response about the fellow in Blind 
River as well. He wouldn’t know anything if he didn’t — 
have a union. Imagine the workers who don’t have a — 
union. Where do they even go to ask the question, | 
period? 

I, through the last government, had a committee. We 
were reviewing the Sunday shopping working as an ~ 
advisory committee. Part of that committee, which was 
made up of government, management and labour, was to 
go around the province to discuss how the new legisla- _ 
tion — legislation, I might add, we weren’t happy with — 
on Sunday openings — was affecting workers. In our 
brief here we’ve mentioned this. One of the recommenda- 
tions was stronger enforcement through the Employment 
Standards Act under the Sunday working provision. 

Right in the report it indicates very clearly that we — 
could hardly get any non-union workers to come to this 
hearing because they were terrified of being discharged — 
by their employer. Also on this committee, what hap- 
pened is people who filed charges under this provision of © 
the employment standards, none of them were returned 
back to work. One of the workers dropped their claim 
because they had gone to work to a competitor and they 
didn’t want the competitor to know, because they knew 
that if they found out they actually filed a complaint to 
employment standards, they’d lose their job with the 
competitor. 
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People just don’t know about it. One of the things is 
education. People need to be educated on it. 

Mr Christopherson: Thank you, Mr Neath and Mr 
McArthur, for your excellent presentation and particularly 
your comprehensive brief, which I hope the government 
will take the time to read. 

I want to focus a bit on the flexible standards, because 
although it’s not part of Bill 49, that monster’s coming 
back over the next year. The minister has already said 
that. Given that you do a lot of chain bargaining across 
the province and across the country, are you possibly 
looking at and concerned about the domino effect, for 
instance, of bargaining in a concessionary mode? 

The government seems to think that unions have all 
this power and they walk in and lay their demands on the 
table and the company sits there and shakes and shivers 
and says, “Yes, yes, yes, we'll sign as quick as we can.” 
The reality is that it’s tough bargaining these days and 
it’s tough to hang on to what you’ve got. In a round of 
concessionary bargaining with those kinds of flexible 


_ standards, you could be forced into a situation where 
' you’ve got a collective agreement that contains standards 
' below the Employment Standards Act that you don’t want 


but you had no alternative but to accept. 

My question is, is there a concern for you that when 
you sit down with the next chain employer, that demand 
is now on the table but you’ve also got the added effect 
that it’s in a competitor’s collective agreement and that 
you might be looking at a domino effect, and over a 


_ period of years the thousands of people you represent 


could be working in conditions that more and more are 
below the standards that are there now? Is that a fair 


concept of sort of the nightmare scenario? 


Mr Neath: Absolutely. It almost sounds like a setup 
question, David, and I’m sure you didn’t do that. 

Mr Christopherson: I’d never do that, Bryan. 

Mr Neath: Oh, no. But I don’t think anybody opposite 


' to us, unless you actually worked in a union, under- 
' stands — and I am saying in the retail sector. I’ll talk 
- about that for a sec, and you talked about that. In the 
retail food sector, the profit margin is 1%. So any 
_ particular change and any advantage that happens to the 
_ competition because of that 1% margin could potentially 
_ put the other competitors totally out of business. 


Even in the chains, it’s the smaller ones, perhaps the 
independent franchise owners, and we have many of them 


on contract as well. There’s also a variety of unions that 
are involved. It’s not just our union that has all of the 
_ retail; there’s other unions that have them. So if a small 
independent signs a collective agreement in which they 


lower the standards on overtime hours, as an example, or 


_ hours of work, period, because they’re open almost seven 
_ days a week, 24 hours a day in retail, you’re going to 
_ have that competitor perhaps sign off on something like 
a severance package, which really isn’t a cost until 


actually at the end of the business. That’s definitely going 


to have an effect on the cost of doing business for the 


_ employer who’s got the stricter standards in negotiations. 
You’ ve got to have the floor. If you don’t have the floor, 


then you have nothing. 
The Chair: Thank you both for taking the time to 


make a presentation before us here today. 


1430 
BELISA PAULO 


The Chair: With that, we go to our next presenter, 
Belisa Paulo. Good afternoon. Welcome to the committee. 

Ms Belisa Paulo: I haven’t made a presentation before 
so please accept any misappropriate wording or any 
misappropriate language I might use since I’m not used 
to talking in front of a committee. 

My name is Belisa Paulo. I am a resident of Ontario, 
aS you Can guess, a voter. I’m a mom of two children. 
I’m an immigrant woman. I’ve worked in the amusement 
field, in the restaurant field, in hospitals. Where else have 
I worked? I’ve also worked as a community worker. I 
also provided sometimes support and information to 
people who needed translation, as I am actually a Portu- 
guese immigrant woman — I’m a bit nervous, as you can 
tell. I also am a woman with a learning disability. I have 
attention deficit disorder, so occasionally the wrong 
words come out, and I also have problems with attention. 
What else? I’m also one of those people they call late. 
I’m always perpetually late. But I’m actually a very hard 
worker, so most people love me anyway even though I’m 
five minutes late to work. 

The reason I came and I also presented those things is 
so you know sort of where I come from. The reason I 
actually came is because the title of the bill is to improve 
the Employment Standards Act. I fear that what’s occur- 
ring in the last years and truthfully also before Harris was 
elected and also after Harris was elected is that employ- 
ment standards have actually been deteriorating, that 
actually they have not been kept up to. I remember when 
I worked for Conklin at Exhibition Place, on numerous 
occasions my employer kept me overtime and I was 
actually a minor. He kept me overtime. I remember 
staying there till 11 o’clock at night and I was supposed 
to have an eight-hour shift, so I think I stayed like a 12- 
hour shift as a minor at the Exhibition. 

At various places I’ve worked, on numerous occasions 
I haven’t had my breaks. Some of it was out of my own 
recognition of other employees’ — specifically, for 
example, when I worked at the hospitals as a ward clerk, 
and this is back in 1989-90, the hospitals already were 
under extreme stress because of budget cuts, because of 
nurses and floors and rooms being cut, and we as ward 
clerks and as nurses already had a large workload. 
Thinking I guess of patients’ health and the nurses’ 
workload, I often would not take my 15-minute breaks 
and I would also miss my lunches so that they could keep 
on working. I’d have to answer the phones or deal with 
other questions that would come to them. I would also 
occasionally have to stay overtime. For example, 
deceased people: When you have a deceased person you 
have to close up their file and books before the day is 
over, and my shift was usually the last shift so I had to 
do it and I would stay half an hour or an hour overtime. 

When I presented that information to the head nurse, 
she told me it was my responsibility to do it within my 
time frame and that I was not entitled to any of that — 
that I was not entitled to those 15 minutes. Actually, 
usually it was like an hour, or whatever, 40 minutes or 45 
minutes, that I had worked overtime that it was my 
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responsibility to do that within the work frame. Truthful- 
ly, I knew, because of my lateness, they could use that 
against me and so I didn’t feel that I had a foot to stand 
on to really complain, especially since I wanted my job 
and I wanted to get paid. So on a normal basis, I just did 
the overtime and didn’t get paid. It was not because of 
me not keeping up with the work; it was because that 
work was required and it was needed. 

I did some notes. I did not write anything for you 
because unfortunately I’ve been under quite a lot of stress 
lately and writing takes a lot of my time. That’s another 
thing that comes with attention deficit disorder. While I 
can write reports and write grant proposals and things 
like that, it takes me, generally speaking, double the time 
a normal person does. Lately, I can’t help it but I’ve been 
suffering from burnout and it truthfully came on around 
after the Harris government got elected. I don’t know 
why but it did, but even so I took on two jobs. Also, the 
last years I’ve worked on contract basis as a community 
worker because that’s basically what I’ve been doing: 
community education and community worker-type work. 
Lately all you can get is contract. 

Since 1990, because of the cutbacks — cutbacks have 
actually existed on government services and government 
professional services since at least 1990, if not before — 
it’s very hard to get full-time work as a community 
worker. I’ve worked on a contract basis. I worked as a 
mom support coordinator and my contract was for 21 
hours. I actually worked on average 30 hours a week. But 
those contracts only pay for those specific hours, okay? 
I could, if I wanted to, just forget about what was needed 
or what the people I was serving needed and left my job 
after 21 hours and gone home. I could have gone home, 
and who cares that this woman needed advice or support 
because she just lost her job or because she had problems 
with immigration and she couldn’t get the required 
worker’s permit to go work? Actually, a lot of these 
women wanted to work who were on welfare. But she 
couldn’t get it so was in despair talking to me. Am I 
going to leave her because my 21 hours are up? No. I 
stayed. I stayed and I never got paid any of that. The 
only reason is because there were those contracts. There 
is no pay for overtime. Government contracts to public 
community services — most of them, unless they’re old- 
standing employment contracts before 1990 — very few 
of them, if any, have anything for overtime. You have to 


do your job within that time limit no matter who comes 


to your door or whatever. Otherwise, you’re giving of 
your Own time. 

Within the act it also talks about maintaining contracts, 
yet I know for certain tons of women who are cleaning 
apartments. As a Portuguese woman I know about women 
cleaning apartments and cleaning the Ontario Legislature 
and cleaning the banks, the high-rises on Bay Street. 
There are many women who have been laid off or who 
lost their jobs because of age or maybe they got lucky 
and they got a better job. When those jobs became 
vacant, nobody was hired to replace those women. What 
they did is that they put the extra load on the women 
present and so the contracts were actually changed. But 
the women couldn’t say anything about it because they 
want their job and they want their work and they need 


their pay, so what they had to do was just double their 
workload. That is a change in contract. Those contracts 
are not being maintained. They are being changed. Their 
workload is being doubled or tripled sometimes, depend- 
ing. Where once they did four floors, now they’re 
supposed to do five or six floors within the same time 


frame for the same pay. They’re not given extra hours. — 


They’re not given extra pay for that. 

That was a ward clerk. It goes the same thing for 
nurses. They have to do the same work. Also, the idea 
that you could hire people to do their job or an assistant 
and therefore let go of more nurses because you don’t 


want to pay people the money that they are worth, so you | 
hire — it’s changing their contract. It’s changing the 


employment standards contracts by doing that. I’ve got to 


admit, I know how to give a bath to a patient and I know | 


how to change a thing, but there are certain things that 
nurses are trained to do and if you’re changing their 
contract and giving a part to someone else, you’re 


changing their contract and you’re also changing the | 


safety to us all. That’s another thing. 


Something the speaker prior to me said, that we should — 
get this, the Employment Standards Act, I think that’s — 


true. People should get the Employment Standards Act. 
I myself had trouble reading this and understanding it and 
putting which parts went with the old act. Basically I’m 
a literate person, but I admit I had trouble transferring 
these things. I also don’t know all my rights. For 
example, I don’t know when I should or can complain 
about wrongful dismissal. I didn’t find anything in here 
about wrongful dismissal. 
1440 


I think employment safety should be adjacent. Over — 


here you have things that — and the following are added 
on to this as parts that should be read or go along with 
this act. I believe the employment safety act should go 
along with the Employment Standards Act. I know 
construction workers right now — there’s a pair of 
bricklayers who are working in a northern town around 
Newmarket and they’re working on scaffolding that is 
totally inappropriate for the height of the building. 
They’re working on town houses four feet high in front 
of the city hall and no building inspector has come over 
and told them that they are working under wrong safety 
standards. They have not said anything because first of 
all they need the money and they need work, and so they 
have not said anything to anyone. But they are in danger 
of falling off and those safety standards are not being 
complied with. I think they also should be part of the 
Employment Standards Act. 

I know a woman who worked providing a library — 
what do you call it? — it’s called a toy library. She 
would go to location and location. She injured her back 
and her employer has basically ignored the fact that she 
injured her back, saying it was her fault when they 
actually never talked to her about proper safety standards. 

I think environmental law should also be adjacent to 
the Employment Standards Act. The environment in 
which we work can be a hazard to our health. I think the 
smoking bylaw that passed just recently in Toronto is 
good and it’s good not just for us as people who go into 
bars and discotheques. I like to go to a discotheque that’s 
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- smoke-free. They’re good for the workers in those 
_ environments. I think there are other environmental laws 
_ about chemical plants, sewing, whatever, all different 
places like that. To add to that, the smoking bylaw 
_ reminded me of something. 


I actually went and listened into that and when I was 


_ there someone actually told me to go home to where I 


came from. I was with my two daughters and I happened 


_ to mention I was pro for the smoking bylaw and they told 
, me to go home to where I came from. I guess they obvi- 


ously realized I was not of English extraction or Cana- 
dian extraction, or something, because they knew I wasn’t 
born in Canada. They told me to go home. I said, “Thank 


, you, I’m very happy to be here and this is my country.” 


What that brings up to me is discrimination and why I 
bring the next one. Employment equity, which this pre- 


sent government dismantled, is important and is needed 
under the Employment Standards Act. Just like this 
, woman discriminated against me and told me to go home 
_in a public meeting, this sort of thing happens at places 
_of work. It happens not only for people of different col- 


_ our and of different ethnic origin, it also happens for peo- 


ple with disabilities like myself with attention deficit — 


The Chair: Excuse me, Ms Paulo. I don’t mean to 
interrupt, but I just wanted to alert you we are just about 
at the 15 minutes, if you want to make some closing 
comments. 

Ms Paulo: I’m almost finished. I worked at a com- 
munity centre where the seniors’ department had been run 
by people from South Asia. Their population had basic- 


ally changed the seniors to basically English-speaking. 


. The executive director, during the committee, said, “Well, 


it looks like we need to change staff in that department.” 
I asked him, “Why do we need to change staff in that 


department, because they’re all South Asian and now the 


“majority of the population is of English, basically Cana- 
_dian-speaking background?” And I said, “Well, does that 
“mean that because I’m Portuguese I can only serve 
-Portuguese-speaking people?” That’s what he was imply- 


ing. The South Asian couple can serve anybody. That 


was breaking employment standards. 


Employment standards should also include being free 


‘from being discriminated against, allowing for people 
‘with disabilities to have flexible work or bring up other 
“suggestions so they could work in the environment if 
there is problems with their work performance or what- 
ever so they can be employed. 


For example, myself, I like to work evenings because 


it’s quiet, less distracting for me. Also, I’ve had health 
problems related to stress, so sometimes I’m sick during 


the day, but then I come in the next day and I work in 


the evenings and I catch up. Yet sometimes my employ- 
ers, a few of them, have not been flexible enough to do 


that with me and I’ve lost jobs because of that even 


‘though I was doing my job. I might not have been the 
‘most excellent employee, but I was a dedicated, hard- 
working employee and I shouldn’t have had to go 
through that. 


Another thing — 
The Chair: I’m sorry, Ms Paulo, but we’re now past 
17 minutes, so I’m going to have to cut you off. Thank 


you very much for taking the time to come and present 


before us today. 


COMMITTEE ON MONETARY AND 
ECONOMIC REFORM 


The Chair: Committee members, be advised your 
agenda has changed. The next group is the one you had 
voted to take — it was a last-minute addition — the 
Committee on Monetary and Economic Reform. Good 
afternoon, and welcome to the committee. 

Ms Sydney Marcus-White: Good afternoon. I’m 
pleased to be here. I only heard about this yesterday. 
There was a cancellation and I thought I should come in 
and speak. 

We at the Committee of Monetary and Economic 
Reform are concerned that the people of Ontario do not 
understand how we arrived at this desperate economic 
situation and the devastating loss of jobs. A lot of them 
don’t understand. 

Remember the game where you had to connect the 
dots when you were a little kid? You had your colouring 
book, and when you connected so many dots you saw a 
picture. We have some answers for the problems, at 
COMER — we call it that in short form — but first we 
want to give you a few of these dots so you can connect 
them. 

In 1989, the free trade agreement came into force, the 
Trojan Horse of the free trade agreement. Now, if any 
country needs a few tariffs, it’s us. Mulroney had no 
mandate to do this, nor a popular vote. He did, of course, 
get a lot of foreign money to overthrow Joe Clark. That’s 
one dot. 

In 1991, when the Reichmanns claimed bankruptcy and 
the private banks lost billions in Mexico, the governor of 
the Bank of Canada, to help them out, said, “Well, boys, 
you don’t have to put any more collateral deposits into 
the Bank of Canada.” Of course, the speculation then got 
even wilder. So as of 1991, we have no reserve in our 
central bank. There has even been talk at the Fed, by 
Greenspan, that at some point our bank should be rolled 
into the Federal Reserve, but of course we might have 
some say. Very nice of him. And Gord Thiessen and Paul 
Martin seem to like it that way. Of course, you could say 
that Paul Martin has a bit of a conflict of interest. 

Two other countries in the world have no reserve in 
their banks. They are both small tax havens. 

In June 1995 Harris was elected as Premier of Ontario. 
One month later, he was on a two-week fishing trip with 
Georgie Bush, the George Bush of the S&L loan scandals 
where thousands of retired people lost their life savings, 
but his sons came out of it smelling like a rose. One’s 
governing Texas; the other one almost got in in Florida. 
On that fishing trip, I always wonder, which one was the 
bait there? 

The winter before Harris’s election, he spent many 
hours at the Bradgate Apartment Hotel. I live near there. 
He and his corporate cronies, with the governor of New 
Jersey — which has the filthiest water in North America, 
I might add, and is totally ghettoized — traded ideas 
about how this province would be run when Harris was 
elected. I have been to New Jersey and Michigan, much 
against my will. I didn’t stay long. 

Have you got the picture yet? We do not want to go 
over the cliff with these corporate lemmings. 
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If you want a recipe for total poverty and destruction, 
here’s the recipe: How to dismantle a country and sell it 
to your neighbour. 

Step 1: You force something like NAFTA into Canada, 
with a loss of not thousands but millions of jobs. 

Step 2: You take away social services, with no excuse 
but the deficit myth — which is a myth, by the way, 
because this government never counts its capital invest- 
ment, which more than balances out this deficit. So you 
take away the social services, using that as an excuse, so 
that people will work for anything. 

Step 3: You remove the powers of the Bank of Canada 
so that this manufactured depression will be permanent. 

Step 4, which is coming up: You divide the people by 
making an issue out of language and forcing apart the 
two societies that built this country together. They both 
sweated, they both lost blood, and this wouldn’t be 
happening if it weren’t for a few special interests instigat- 
ing this. 

The people who have done this are still doing this. 
They’re being paid well. Harris is on the same retirement 
plan as Mulroney. Maybe he has an apartment in New 
York in the same building. I don’t know. 

But to get on with it, here are some answers to the 
problems that corporate influence and greed have created. 

We can disengage ourselves from NAFTA with six 
months’ notice. This is right in the agreement. I doubt if 
anyone here has bothered to read it. It costs $150 to buy 
and there’s something like 4,000 pages. 

We can disengage. However, the corporate media — 
I’ve been on the corporate media. They will allow me to 
speak, but when I look at it the next day after the taping 
they have blanked out the part where I have announced 
to the public that we can back out of this. That’s never in 
there. And that goes for the CBC too. They have pre- 
vented this news from reaching the public, as a lot of 
people are benefiting in their course of suck up and kick 
down. 

We would not need cuts to our social programs if the 
Bank of Canada took on our debt, and it could also take 
on the provincial and municipal debt. The Bank of 
Canada still has the same charter that established our 
central bank for this purpose, it has the same mandates, 
but Gordie Thiessen and Paul Martin have both decided 
to ignore the charter of the Bank of Canada and its 
mandate to relieve recession and depression. 

Another suggestion: Third, any party that has as its 
platform the introduction of a financial transaction tax of 
one tenth of one per cent — that’s all it needs — would 
definitely be elected, as this financial transaction tax 
would do away with the hated GST and pay down the 
deficit. 

Paul Martin says, though, that a financial transaction 
tax would be too difficult to administer. Well, maybe he 
would like to administer a depression. Is that easier? 

This tax would also make sure that the corporations 
that now pay only 8% of the total tax burden would be 
paying their appropriate tax to the country that is making 
them their absurd and bloated profits. This tax would 
slow down the runaway speculation that the bank and the 


traders are indulging in to the detriment of the real 
economy. 

The so-called experts say we can’t demand the corpor- 
ations to pay a fair tax or they will leave the country. 
Meantime, they are downsizing, and the ones that have 
done the most downsizing have their names at the top of 


the list for workfare people to come in and do this labour | 


at below minimum wage. 

And they’re not cleaning up their toxic waste. They 
don’t even add it into the cost of their product. They 
leave that to us to do. 

I ask, does a body die when you remove the leeches? 


I think not. Honest corporations, or those willing to give 


a little leeway to our citizens, will stay. Money is the 


blood of a country, and as such it needs to circulate, not 


rest in the hands of a few who have become an élite, 
through no virtue but that of compound interest. There’s 
nothing élite about them, certainly not their ethics. We 
need low interest rates, not the usury that is choking off 


this economy, and the Bank of Canada could do that. The | 


vertical monopolies and the media cartels have silenced 


all the news that would remedy the haemorrhage of this © 


country. 
I say to you now that this government does not need 


Brown-shirts. Maybe that will come later. At present, as — 
we speak, two American companies, Great-West Life and _ 


a company called UNISYS — which by the way, has 


been banned from operating in several states for unethical | 


standards, bad product, all the rest of it — with the Royal 
Bank are arranging or trying to arrange with Metro 


council that they will institute a system to fingerprint all | 


persons who are on any kind of government assistance, 


and they will be paid millions to do this. This is not to | 


end the 1% fraud in welfare. If they want fraud, let them 


go to Bay Street — forget about welfare, that piddling | 


amount. This is to keep track of the huge, cheap labour 


force that NAFTA and the corporate downsizing have — 


created. Fifty thousand more jobs in banking alone will 
disappear within the next three years, and as these people 
lose their jobs and eventually have to go on some kind of 
assistance, they will be fingerprinted. 


In the 1930s and back to Socrates the definition of | 
fascism, and I will give it to you here, has been — | 


everyone who thinks of fascism thinks, 


how it ends. The definition of fascism is — listen now, 


it might be of some help — a business and government — 


alliance, enforced by the military and domestic police. 
That is the definition of fascism. 

There’s nothing wrong with our government. We don’t 
have too much government. We pay taxes to a govern- 
ment; they give us services. What do the corporations 
give us? There is a difference. You cannot involve 


business for profit into a government, and you have got — 


to learn the difference between value and price. We 
cannot measure everything by the marketplace and price. 
We are losing things that have value because we have 
confused the economic definitions of “price” and “value.” 
There are certain things of value that can never be 
measured, and those things are being destroyed. 

In Queen’s Park last year — to get back to fascism — 
I was there. Nine students, all girl students, one pregnant, 


“Oh, Hitler jj 
Brown-shirts, torture, big parades, all that.’ No. That’s © 
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_ from the university, ran up the steps and at the top of the 
steps were four rows of OPP. All the media were there. 
_ It was a huge rally: 7,000 people, buses. They were all 
_ there. The speeches went very well. All the media were 
_ represented. Towards the end, a few students ran up these 
| steps, maybe 20 or 30, saying, “We demand Mike to 
/come out and speak with us.” Of course, Mike always 
went in the back door and never came out to speak to 
_anybody. He didn’t even do what the Pope does. He 
didn’t even come out and wave his hand and say, “Get 
off the lawn” — nothing. We never saw him. They ran 
up the steps without even pencils in their hands, totally 
| bare-handed, to ask Mike to come out. I saw this with my 
;Own — 

_ The Chair: Excuse me, Ms Marcus-White, we’re 
_already at the time. If you have any brief closing — 

__ Ms Marcus-White: Yes, I will be brief. I was there. 
I’m still talking about the results of this government. I 
/saw nine female students beaten about the head until the 
‘blood flowed to the ground. The unconscious ones were 
\taken away in ambulances. They had nothing in their 
hands, not even pencils. 

None of this was talked about by any of the eight 
‘corporate news channels represented there that day. One 
‘channel only showed a picture, which they quickly cut 
‘off, of the one pregnant woman beaten to her knees with 
blood obscuring her face. 

_ As a member of the Council of Canadians, a 
/Newfoundlander and a poet, I say to you that this country 
'was and is still the light of this continent, and in the 
words of another poet, we will rage against the dying of 
this light. 

_ The Chair: Thank you very much for taking the time 
‘to make a presentation. 


1500 
DURHAM REGIONAL LABOUR COUNCIL 


__ The Chair: That takes us to our next presentation, the 
Durham Regional Labour Council. Good afternoon and 
welcome to the committee. 

_ Mr Tim Eye: Good afternoon. I’d like to thank the 
committee for allowing the Durham Regional Labour 
Council the opportunity to voice some of our concerns on 
Bill 49 as proposed. My name is Tim Eye and I’m the 
first vice-president of the Durham Regional Labour 
Council. 

Before I get into what is wrong with this bill as 
proposed, I would like to commend this government on 
a couple of provisions that are, in our view, overdue and 
proper. We support the minister’s efforts regarding 
vacation entitlements and welcome those provisions under 
pregnancy and parental leave. These steps are positive 
ones in view of what people have to face day to day in 
Ontario. 

I do, however, compare this bill to a barrel of apples 
with the aforementioned provisions as county fair award 
winners, the rest of the barrels being grounders of 
fertilizer grade, with this government being the owner of 
this barrel selling or trying to sell this rotten bunch of 
apples with three good ones to the customer Or the 
public. I believe that the public, if they were as informed 


as all these stakeholders who regularly come before this 
government, would in general hold their noses and walk 
away, having been enticed by three good apples and 
seeing what was at the bottom of the barrel with their 
noses. 

One mistaken assumption this government has made is 
that workers and employers are somehow equal. The fact 
is they are not. Even in so-called powerful unions, like 
the CAW of which I am a member represent them, the 
employer has the power to hire and fire, not the unions. 

Another assumption this government is making is that 
the grievance procedure will resolve the differences 
between the workplace parties, when in practice that 
conjecture is the farthest thing from the truth. This 
assumption goes hand in hand with the supposition that 
all employers will treat their employees fairly. 

I can and will cite some well-known truths in what I 
am implying with the common knowledge in General 
Motors, Oshawa, where I work. The grievance procedure 
is a joke. Management in our plants have taken the 
attitude, “When you don’t like how we violate our 
collective agreement, file a grievance,” knowing full well 
that it takes years, in most cases, to resolve them. Don’t 
take my word for it, call CAW Local 222 at (905) 723- 
1187 and ask any union representative how long the 
grievance procedure takes to resolution. 

This government will give multinational corporations 
a licence to steal from unionized workers if the enforce- 
ment powers of the Ministry of Labour are removed or 
watered down with inane assumptions like those before 
this committee today. It is irresponsible to let the fox 
guard the hen-house, which is exactly what Bill 49 will 
allow if enacted into Ontario law. 

What labour legislation presently ensures is far from 
adequate today, let alone the regressive measures this 
government is now considering in order to placate the 
business community, which, by the way, is a voting 
minority at election time. To move backwards over a 
century of labour relations history is ill-conceived and 
this government never had a mandate from the people of 
Ontario to regress a century of labour law reform. 

The Employment Standards Act places an onus of 
social responsibility on employers in this province: In 
order to participate in the people of Ontario’s economy, 
minimum standards ensure a level playing field for all 
participants in our economy. To pull the field from under 
the people this government is supposed to represent, that 
being all Ontarians, goes against the grain of the values 
our grandparents espoused. 

In our opinion, the act suffers a major flaw now. That 
flaw is enforcement. It is sadly lacking and, to add 
further injury to the working poor, places limits on 
moneys owing. Non-unionized, minimum wage workers 
are now being told to resort to the tort system of lawsuit 
against their former employers who have in most of these 
instances fired their minimum wage worker for seeking 
financial redress for moneys owed for work performed in 
good faith, or unjust discharges by employers who in the 
real world have the upper hand with hire and fire powers 
and financial clout. 

Tell me, with the bankrupt legal aid system, how 
unemployed workers who are owed money, who are 
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ineligible for unemployment insurance benefits, who are 
waiting for cut back welfare benefits, can seek justice 
from a millionaire franchise owner in the service sector 
of the economy? I’d like to know that one. 

I am presently dealing with a case of a franchise coffee 
shop owner and his minimum wage female employees in 
Oshawa. They’re all single moms, the ones who are 
mothers. This irresponsible employer hires help, then 
expects them to work their first 15 hours for free. He 
demands any shortfall from the till from his workers, 
even when he has the key to the drawer, when he has 
access to the till during their shifts. That’s a violation of 
the act. He also demands any surplus from his workers in 
the food and beverage industry and places further hard- 
ships on his staff by demanding their tips as surplus that 
belongs to him. 

Can you not see the monster you’re creating with Bill 
49? I think not. By caving in to organized business and 
regressing to the 19th century concerning working people 
whom you purport to represent is disgusting, in our view. 
Would you consider putting a maximum cap on profits 
for Ontario corporations? 

This government is not a government of the people of 
Ontario. I hope you can meet your maker some day and 
know in your hearts that you did do the right thing with 
your lives, the right thing being, you made your world a 
little better for those less fortunate than you. 

This whole matter is not a legal issue; it is truly a 
moral one. This bill should be scrapped in light of the 
fact the working poor will ultimately be left to fend for 
the table scraps off the banquet table you are setting for 
those in this province with the financial clout to buy their 
legislators like you. 

You should all hang your heads in shame for even 
considering such a regressive move. Brian Mulroney 
preached, “Free trade, free trade.” The government of the 
day spent millions on a slick ad campaign. The workers 
in this country witnessed the exodus of jobs. Government 
tax revenues went down. Unemployment, crime and 
poverty are the fruits 10 years later of a policy that will 
take two generations for this country to recover from. 
The sad thing is you continue to preach, “Free trade, free 
trade.” 

Open your eyes, open your ears, open your minds to 
the truth. The problem with our economy is simple 
human greed. The few with the most want the rest from 
the host. If they can’t elect a government to do their dirty 
work, they’ll try and buy one. I truly hope you’re not for 
sale. 

In conclusion, the Durham Regional Labour Council 
wholeheartedly supports the Ontario Federation of 
Labour’s position regarding Bill 49. Despite the fact our 
council represents unionized workers in the region of 
Durham, we also fight for those who do not have the 
benefit of belonging to a trade union. If a royal commis- 
sion is called regarding the labour standards act, the 
Durham Regional Labour Council would request standing 
before the commission to have workers’ voices heard. I 
hope the minister will do what is right and scrap this bill 
and keep the three apples. 

I will try to answer any questions you as a committee 
may have now. Thank you for your time. 


The Chair: That leaves us two minutes per caucus for 
questions. That would mean that this time the third party, 
I believe, is the first up. | 

Mr Christopherson: Thank you very much for your 
presentation. I want to first of all credit you and acknowl- 
edge the leadership you and your council are showing in 


fighting for those who don’t have the benefit of a union. 


Oftentimes, one is left with the impression that some 
government members think of the union in the same way 


they think of a corporate entity, that it’s there strictly for 


its Own internal purposes and to see how much dues 
money it can collect. Those of us who have a background 


in the labour movement know it’s quite the opposite, and. 
every time a union comes forward and speaks on behalf. 


of those who don’t have the benefit of a union and who 
are under attack by this government it makes me very 
proud of my background. I think you’re continuing that 
great tradition. 


Earlier in your brief you talked about the fact that the 
government seems to think workers and employers are | 


somehow equal. I’ve seen that in these hearings through 


their comments and the way they seem to view what - 


happens at the bargaining table. I don’t know how many 
government members have actually sat at a bargaining 
table. I have, many times, as you have. It’s not equal. 


| 


The whole idea that scabs had to be made legal again to 


create a level playing field is just so far from reality that 


it’s not hard to understand how Bill 49 could get in front. 


of us. 
I want to ask you one thing about Bill 49 and its 
impact on the unorganized, the working poor. Other than 


the three apples you mentioned, is there anything in there » 
that’s actually going to help the working poor? Because — 


the government has labelled this bill An Act to improve 


the Employment Standards Act. Is there anything there ~ 


for the working poor? 


Mr Eye: The three apples are the only improvements 
I can see. I think what they’re trying to do with Bill 49 | 


is put out a campfire with napalm. If you think organized 
labour is a problem in the economy of Ontario, you’re 
looking in the wrong place. You don’t put fire out with 
gasoline; you put fire out with water, the water being a 


fair society where everybody has an equal and fair and 
just opportunity to partake in our economy. As free © 
market players, if you preach the market, practise it, but | 


don’t preach it if you’re not going to practise it. 
1510 


see you here with a fresh and enthusiastic presentation. 
Much of what you say we’ve heard before. 
On page 3 you say, “In our opinion, the act suffers a 


Mr O’Toole: Thank you very much, Tim. It’s nice to — 


major flaw now.” You go on to state specifically the © 


enforcement portion. I completely agree with that. If we 


can only agree on one thing, that we would be judged on © 


the changes to the enforcement mechanism, putting it into 
a collection agency where they don’t get paid until they 


- collect, I believe, Tim, will improve it, meaning today we — 


only get 23 or 25 cents on the dollar of the judgements © 


that have been made. That isn’t acceptable. 
To me, if a person has worked, they’re entitled to be 
paid. I don’t that’s disputable, but as a government, for 


the last 10 years, rates have been actually falling. Would — 
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you agree and I agree — you made the statement that it’s 
flawed — that is one approach, to improve the collec- 
tions, the collections have to be paid. 

Mr Eye: I would agree, on condition, the condition 
being that instead of giving the money to a collection 
agency, ensure the worker has all of it. Instead of collect- 
ing only 25 cents on the dollar, hire three times as many 
more collectors under government auspices with the clout 
and the power of the government of the people of Ontario 
behind it so that they can collect. Hire three times as 
many enforcement officers at the Ministry of Labour. 

Mr O’Toole: I think if you look at collections and 
those amendments in this proposed bill here, the 
employer, the violator, the offender, the bad boss is going 
to pay for that collector, not the people of Ontario who 
aren’t really privy to this. It’s the bad employer. That’s 
what our minister said in here. I don’t want to just get 
carried away with that we see things differently. I think 
there are some things we could agree on. 

I believe the person who has violated the act, that is 


‘the bad boss, should pay the bill. I believe the employee 


who has worked the hours in a well-intended way 
deserves to be paid, and I believe all members on this 
side agree with that, and we’re going to be held account- 
able for that. 

Really, you’d have to agree the current collection 
system isn’t working. I ask you to give us a chance for 
this new collection system to work. We need to work 
together. We need your support. But it can’t be just an 
ideological battle. The collection agency won’t get paid 


until they collect. Their actions are directed by the 


director of employment standards, so there is a connec- 
tion. There is government responsibility and it’s to help 
the most vulnerable. I have faith in it. Some things we’d 
certainly disagree on, but I think there are some parts we 
could agree on. 

Mr Hoy: Thank you for your presentation today. I take 


‘note that you support the Ontario Federation of Labour’s 


position regarding this bill. I’d like to ask you a little bit 
about the employees you say you’re representing or 
trying to help who worked at this coffee shop. You say 
that the employer was demanding their tips. Was he 
demanding their tips in total? 

Mr Eye: Any surplus at the till. In the real world, 
surplus is a tip to the worker. I’m a frequent customer at 
this particular coffee shop and I’m not going to name 
names because I don’t want to prejudice the case before 
it gets heard, but what happens is that if I go in for $1.50 
doughnut and cup of coffee, I give the girl at the till two 
bucks and say, “Keep it.” So here’s a small tip in apprec- 
iation, because every time I walk in there that girl knows 
exactly what I want to eat and what I want to drink, and 
for remembering me, that’s my token of appreciation. 

At the end of the day — this girl is not a university 
graduate by any stretch of the imagination. She’s doing 
what she can to stay off the government dole. She’s an 
honest person, hard-working and means well. However, 
she’s being unjustly turned on by an employer who is not 
very scrupulous in the real world of business. There are 
honourable businessmen, but this guy definitely 1s not 
one of them. 


We’re going to ensure, through our labour council and 
through our political action committee and through the 
Ministry of Labour, that this guy either straightens up and 
flies right or he’s going to get his wings clipped, big 
time. 

Mr Rollins: Good idea. 

The Chair: Thank you for taking the time to make a 
presentation before us here today. 


AMALGAMATED TRANSIT UNION, 
LOCAL 1573 


The Chair: That takes us now to our next presenta- 
tion, which will be from the Amalgamated Transit Union, 
Local 1573. Good afternoon. 

Mr Andre Monette: Good afternoon to all. My name 
is Andre Monette. I originate from northern Ontario, 240 
miles north of here. I’m a little closer to the Employment 
Standards Act than most people for a lot of reasons, one 
of which is that, being from the north, we’re sort of 
remote in a sense from government offices. It’s kind of 
difficult to get into some professional’s office to try and 
get somebody to look after our problems. 

Another fact is that I am a member of a family of 15 
kids, which means that most of us didn’t get a big 
education in school. There are a few teachers in the 
family, a few professionals, but I’m one of those who, 
being one of the oldest, gave up my education to help 
with raising the young ones. 

My father was a school teacher. He taught school for 
42 years. He was also a farmer and, obviously, a father. 
He was in his younger days an organizer with the Liberal 
Party federally, and I knew a number of the federal 
members personally. They used to have their meetings 
right in the house. I’m also related to some pretty heavy- 
duty guys federally. You all know the Desmarais family 
from Sudbury. Paul Desmarais is a cousin. Pierre Trudeau 
is also related, but even a bit further. You’re probably 
thinking, “This guy is a Liberal. If he ain’t, he’s got to be 
something else.” I’m not going to tell you what I am. 

I started working at the age of 18. I didn’t bother with 
unions for quite a while. I ended up working for an auto 
plant in Oakville and started to tinker with the union a 
bit, and from there became a bus driver for the city of 
Brampton. I got involved a lot more there. I organized 
the local union. I have a good working knowledge of the 
Labour Relations Act and the Employment Standards Act 
because I’ve had to wring the employer’s tail a few 
times. That’s why I’m here. 

I’ll read you my introduction, which is a page and a 
half, and then I’ll go through the conclusion, which is 
about the same. 

This submission is made on behalf of the members of 
Local 1573 of the Amalgamated Transit Union, who are 
the employees of Brampton Transit in the city of 
Brampton. 

The members of our local union are regular working 
people, like the vast majority of Canadians. We have 
families, rent or mortgages to pay, groceries to buy, 
children to raise and very often aging parents to worry 
about, friends we care for, ambition for our neighbour- 
hoods, concern for our country’s future. Like others, we 
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can’t separate our individual interests from those of our 
families, our extended families, our friends, our neigh- 
bours and our society. 

1520 

When we speak with concern about legislation such as 
Bill 49, it is not simply concern for ourselves that we are 
expressing, because in fact this legislation does not have 
a great direct effect upon us in our present occupation, 
meaning that at this point we are a union and we sort of 
try to look after our own problems. 

We are indirectly hurt because Bill 49 hurts people like 
our children and other friends and family members who 
are trying to build a life for themselves. We are indirectly 
hurt because this legislation will lead to a greater disre- 
spect by employers for the law and a stronger feeling 
among some employers that employees can be abused 
and stolen from with impunity. All this is because, 
through this legislation, the Conservative Party is giving 
the green light to bosses who want to steal from their 
employees. We are indirectly hurt because someone 
whom I work with today may be laid off or forced to 
leave because of a workplace injury or find himself or 
herself trying to rebuild and relying on the enforcement 
of the Employment Standards Act. 

This legislation is part of a shift from a society based 
on respect for the law and the rights of others towards a 
more polarized place where the power of those who are 
greedy is no longer held in check by the laws of our 
society. Indirect as it is to many, this legislation will have 
an impact upon every middle-class working person in 
Ontario. 

You can review my submission at your leisure. In 
conclusion, this is shameful legislation. If I were an MPP, 
I would be morally bound to oppose this bill. Unfortu- 
nately, I know that the members of the Conservative 
caucus are bound by the whip, who is appointed by the 
Premier, who is indebted to the wealthy special interests 
who believe they are the givers of morality and not 
subject to it. This is the “do as I say and not as I do” 
mentality. Just over 50 years ago, a war ended that 
defeated this mentality, and here we are again hinting at 
a resurgence of this ideology. 

Members of the committee, this legislation shows that 
this government is not only morally adrift but has also 
become a gang out of control, crucifying the scapegoats 
and punishing the weak and defenceless. The labour 
movement and parts of the political opposition are the 
only voices for those unorganized workers at the margins 
of the workforce who need strong enforcement of the 
Employment Standards Act and who will suffer because 
of the elimination of a third of the act’s enforcement 
officers through Bill 49. This piece of legislation will be 
called a gift to the unscrupulous employers at the expense 
of the most vulnerable citizens of our society. 

Remember, a society and a nation are judged on the 
manner in which they treat their minorities, their poor 
and their less fortunate. After Bill 49, if passed, this 
province will cause this country to fall a good number of 
rungs in the ladder that we now sit on top of as the best 
in the world. I ask you to think about that. 

I urge opposition MPPs to use every means at their 
disposal to force the Conservative Party to amend this 


legislation so as to eliminate the green light level, to 
punish repeat offenders against this act and to investigate 


all incidents of lawbreaking upon the complaint of a— 


victim. Common sense dictates that the present legislation 
should be improved with stronger enforcement mechan- 
isms rather than weakened by diluting it. 


I appreciate the time that you have given me to speak | 


to you and to express my views. 

The Chair: Thank you very much. That leaves us just 
over a minute for each of the caucuses. This time the 
rotation starts with the government members. Mr Baird. 


Mr Baird: I just want to thank you for your presenta- 


tion. I don’t have any questions. 

Mr Hoy: Thank you very much for your presentation. 
You have done well. Coming from a large family, there 
must have been some difficulties in that but no less joyful 
experiences. My father is 10th of 11 and they had a 


joyful household, but none the less it was difficult. They — 


had to work very hard. 
Mr Monette: I’m fifth of 15. 
Mr Hoy: You make mention about “crucifying the 


scapegoats and punishing the weak and defenceless.” I | 
read an article not so very long ago that would agree with | 


that, that when governments really are struggling, particu- 
larly with unemployment, deficits, huge debt, the easy 


way is to point fingers at the lower class. It’s historically | 


been done. It goes back into even the Middle Ages, as 
this article shows. I think maybe there’s a little truth in 
that in what we see in what’s going on in North America, 
not only in Canada but the United States as well. It’s 


very easy to blame the poor and the defenceless for the | 
problems and the ills of the whole country. I’d just make — 


that comment, and I appreciate your presentation today. 


Mr Christopherson: Thank you very much for your | 
presentation. I want to take a little different approach this _ 


time. Yesterday, there was a news conference held by a 


group called 32 Hours: Action for Full Employment, I | 
believe is the name. They’re talking about lowering the © 


number of hours, not a Bill 49 version of improving the 
Employment Standards Act but really improving it: 
Lower the number of hours that people work without a 
loss in pay for those at the lower end of the scale; at the 
higher end, they might be able to afford that more. 
Mayor Barbara Hall was there. Her reason for being 
there was that if enough people had decent-paying jobs 


and had enough income, it would affect all aspects of our — 


community, and she specifically mentioned public transit. 
Of course, that’s the area of workers that you represent. 
Her thinking was that if the transit system was used 
more, then they would have more money to provide a 
better quality of life, because public transit is an import- 
ant part of quality of life for a lot of people. Therefore 
she felt it was appropriate for her to be a part of a move 
to have people get jobs, create jobs, and do it through 
this means. 

Just give your thoughts on that, given that you repre- 
sent the public transit sector, and how that relates to the 
ability of people to have enough money to use your 
service. 

Mr Monette: In this day and age, take an average 
family that may have two, three or four mature young 
adults at home. You could conceivably see three, four, 
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five cars for a lot of people. I know one particular family 


_with three kids, and there are five cars in the family. Put 


an average price on five cars. You don’t buy a regular 


vehicle today for much less than $18,000 to $20,000. 
Add the cost of insurance on top of that, then the cost of 


maintenance of all that, then the other cost of building 


roads and upgrading streets on a regular basis to keep all 


these cars on the road, add the cost of trying to control 
the pollution and everything else that goes into this thing, 
regular maintenance. 

If this family was to cut that cost down to a couple of 


cars and invest, I would think, a quarter of what they 


spend on the rest, somehow through some kind of distri- 
bution either through the tax system or whatever, and 


‘improve public transportation, improve the whole chain 


of a grid of transportation, they would be further ahead, 
every citizen in the province would be further ahead and 
I think the country as a whole would be further ahead. 
And our health would be better, as a long-term effect. 
The Chair: Thank you for taking the time to appear 


before us today. 


1530 
TIM ROURKE 


The Chair: Our next presentation will be from Tim 
Rourke. Good afternoon. Welcome to the committee. 
Mr Tim Rourke: | guess staff has gotten copies of my 


thing to everybody. I haven’t had time to make it all 
fancy; it’s basically notes. 


Why am I here? I’m pleasantly surprised at being 
invited here to talk about Bill 49. I think I’m here 
because somebody on the committee confused my name 
with somebody from London whom they really wanted. 
However, I wouldn’t waste my time coming here if I 
didn’t have something to say about it. What I have to say 
is exactly what most of the power suits around here, 
whatever the interest they’re representing, are not going 


to want to hear, so it should be a lot of fun. 


I’m originally from Alberta. I’ve been in Ontario for 
about two years. I think I really should have left about 20 
years ago, but I’m rather disappointed to see all the 
rubbish that I was hoping to escape from starting to 
happen here. It’s the same kind of deranged philosophy 
that Klein was putting into effect back in Alberta happen- 
ing here. I am determined to do what I can to stop the 
whole thing. 

I am one of these people who haven’t worked steadily 
for almost 15 years, and there are three reasons for that. 


One is health. That was probably due to the impossibility 


of obtaining any kind of proper health care in my home 
province. I’ve had better care here, so I’ve got better 
health and energy, but that’s all in jeopardy now. The 
second reason is because of economic reality. Any bloody 
fool who is confused about what economic reality I'm 
talking about can stay confused. The third is just philo- 
sophical reasons. I think I’m going to be dead before I’m 
ever somebody’s employee again, because of philosophi- 
cal convictions that developed out of my experiences with 
labour standards in Alberta. 

I still have some dreams of having both a worthwhile 
job and a reasonable income, although I no longer expect 


the former to supply me with the latter, so I spend a large 
part of my abundant leisure, scarce energy and scarcer 
funds doing my small part to bring about a change in that 
economic reality to make that dream a personal reality for 
myself and every other marginalized person. I’m involved 
in a lot of different groups, but I’m not a true believer in 
any. 

I’ve done some reading about economic matters in 
order to broaden my understanding and I’m familiar with 
all the trendy ideas about technological unemployment, 
reduced work time. I have developed strong views about 
the rights of truly free individuals to do what they 
damned well please with their own time and have a 
reasonable income with which to do it. 

I should also briefly say what I don’t believe in. I have 
no use for any of the conventional economic theories, 
including Marxism or anything like that. 

Corporoids these days tend to throw this cliché, 
“You’re a conspiracy theorist,” at people. No, I’m not a 
conspiracy theorist. I mean, that’s kind of cute. You 
associate the target with anti-Semites and redneck militia 
and so on. I am a subscriber to Murphy’s law number 29, 
never to attribute to malice what can be adequately 
explained by stupidity. The trouble presently in Ontario, 
and in the world generally, can be as easily explained as 
a result of the mismanagement of educated idiots, especi- 
ally ones with economics training, as it could be by the 
product of some malevolent influence in a command post 
somewhere. 

I’m not a union guy either. It’s not that I’m against 
them; they’ve just never given me any particular reason 
to be for them. 

What I’m going to say, how I’m going to say it and 
why: I have not read Bill 49 and have no interest in 
reading it. I think it is important to point out that any- 
thing I or anybody else has to say at these hearings about 
what a labour bill should really be like is pretty much 
hypothetical. There’s no shortage of good ideas. There’s 
just a complete lack of any means to achieve them over 
the corporate will. Achieving any of this will require 
some constitutional reform, electoral reform, including 
things like proportional representation, to prevent the 
present fiasco we have of fanatical minorities hijacking 
the government. I’ve got four topics that relate directly to 
labour laws and one to changing laws generally. The 
more enlightened members of the panel can feel free to 
indicate which in particular are interesting to them and I 
will focus on them. 

Abusive employee relationships: You might have 
guessed that would be my simplest beef about this legis- 
lation, its trashing of labour standards. As I said, I’m 
from Alberta where they specialized in this stuff way 
before it was ever thought of in Ontario. I’ve never 
worked in Ontario or have gone out looking for work in 
Ontario, so I just don’t know how extreme things can be. 
I don’t believe it could possibly be any worse than 
Alberta. 

I am owed lots and lots of money by slime-ball 
employers from back there that I’m never going to get 
back. They’ ve used the welfare system and these job-find 
systems as almost perfect methods of making people 
work for nothing. I don’t know why they even need to 
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bother with workfare. It’s just work. You either go and 
participate in this thing or you’re cut off and you just get 
forced to work for nothing, and then, when you quit 
because you’re not getting paid, you’re cut off any kind 
of welfare assistance and you have absolutely no 
recourse. There’s no government office that will do 
anything. There is no enforcement at all and never has 
been, really. You go to some government office and they 
tell you to take it to court, and you’ve got to spend $200 
or $300 on that. There are all kinds of employers out 
there who just never pay their employees. They just hire 
a new crew every couple of weeks, and why not? Who’s 
going to stop them? 

Reduced work time: I know that 32 Hours was in here 
this morning. Somebody has been talking about them, so 
I won’t belabour the relationship between technological 
change, reduced hours, unemployment and lowered living 
standards. 

I have a lot of ideas about some possible limitations to 
that as a strategy for eliminating unemployment. I don’t 
think full employment is really the objective. Slaves all 
had full employment. Nazi Germany, Stalinist Russia, 
they all had full employment. They had full employment 
in the gulag. What people need is control over their lives, 
to work where they want, when they want, basically to 
have some control over the terms of it. The only way 
that’s ever going to be achieved is by a guaranteed 
minimum income, and that’s outside the Ontario govern- 
ment’s powers and outside Bill 49, but there are ways 
that an enlightened Ontario government could precipitate 
that. I’ll get into that maybe in a minute. 

Here’s the core of what I want to say. Here’s the kind 
of labour bill that I think is really needed. As far as 
workers’ compensation, I don’t see any reason why 
employers should not be required to insure all their 
employees. If they had to pay the costs themselves of 
private insurance for employees, they’d soon be scream- 
ing for workers’ compensation. 

I know this isn’t in Bill 49, but it’s in this other bill 
they’ve got that isn’t even being discussed, this thing 
about taking away any rights in that regard. Employees 
should have the right to sue their employers for injuries 
caused by their negligence. 

1540 

Reduced work time is not a perfect weapon against 
unemployment. It can’t be used as a paring knife. It’s 
going to have to be used as a chainsaw. The workweek 
must be cut, cut, cut until unemployment disappears. 
We’ll have to go down probably to a lot less than 30 
hours because there are so many hidden unemployed 
coming out of the bushes and because employers will try 
to make the same people do the same work in less time 
and use more labour-replacing technology. 

Of course, this would require actually mandating a 
legal workweek, which doesn’t exist right now. They 
didn’t include a ban on overtime so that a gain does not 
develop or the reduced workweek doesn’t become a mere 
excuse for more time-and-a-half work. You could have a 
system where hours are banked over fixed periods so that 
a person could work long hours at certain times and then 
take time off. The key to it is that the total number of 


hours worked in this society has to stay the same or go 
down. 

Minimum wage would have to go up to protect the 
people at the bottom, to shield the bottom. I’ve put a 
little bit of a formula in here for calculating what the 
minimum wage should be to keep minimum wage earners 
above taxes and what not. Those are my ideas of what a 
good labour bill would be like. 

I believe also — I’m not going to get into this too 
much — this would produce sort of a chain reaction of 
events that would force reform of the income tax system, 
personal income tax system, maybe the sales tax system 


that would force the federal government to produce — 


reforms that would greatly solve the problem of impover- 
ishment. All this stuff, of course, takes a completely 
different kind of government than we’ve got here right 


now. It’s not going to happen for the time being at all, 


which brings me to my last subject. 

I don’t like any of the parties here. All of them have 
been co-opted by the corporatists, but there are 
enlightened factions within each party, and I think these 


people need to start to focus their minds a little bit on » 
coming together in some sort of coalition across party | 


lines to just get this nonsense out of here, all right? Then 
we begin some serious political reforms and start to have 


a structure whereby we can stop monstrosities like this — 


Bill 49 and get the type of labour legislation that we 
really need. That about covers it. Who’s got questions? 

Mr Baird: It’s just a comment, not a question. I 
noticed number A(2): “I am pleasantly surprised at being 


invited here to talk about Bill 49. I think I am here | 


because some tyro in the committee office confused my 


name with somebody from London who was of the type — 


they really wanted to stack these hearings with.” 


We’ve been accused of a lot of things, but I don’t — 


think anyone has accused the government of stacking the 


committee with its own persons. Actually, you’re here — 
because we, the government, put you on our list; we put — 
both business and labour groups on our list. We wanted | 


to hear from both sides. 

Mr Rourke: I’ve noticed there are some pretty good 
people talking out here. 

The Chair: Thank you very much for taking the time 
to make your presentation before us, Mr Rourke. 


WORKERS’ INFORMATION AND 
ACTION CENTRE OF TORONTO 


The Chair: That leads us now to the Workers’ Infor- 
mation and Action Centre of Toronto, if they could come 
forward, please. Good afternoon. Welcome to the com- 
mittee. 

Mr Rob Maxwell: Good afternoon, gentlemen. I want 
to thank you for the opportunity of presenting to you 
today. My name is Rob Maxwell. I am a member of 
Toronto city council and I am the chair of the advisory 


. committee for the city’s Workers’ Information and Action 


Centre of Toronto. With me today is the coordinator of 
the centre, Shelly Gordon. 

The Workers’ Information and Action Centre has 
endorsed the brief that was presented to you yesterday by 
the Employment Standards Work Group, so we won’t be 
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presenting a formal brief this afternoon, but a few 


remarks based on our experience that will reinforce the 


points that were made in that brief. 

The Workers’ Information and Action Centre of 
Toronto is a unit of the city of Toronto that works to 
maintain and promote the quality of working life in the 
city. WIACT, as we call it for short, provides the public 
with information and referrals concerning employment 
problems, provides education to the public about employ- 
ment rights and issues, conducts research, offers city 
council policy advice on employment issues and advo- 
cates for maintaining and improving the quality of 
working life in Toronto. WIACT is concerned most 


, specifically with the most vulnerable workers in our city: 


' 


i 
{ 


7 
j 


non-union workers who are new Canadians, youth, low- 
paid workers, visible minority workers and women. 

We agree with the government and with various 
employer groups who have come forward that Toronto, 
and the province as a whole, indeed, needs a healthy and 
vigorous economy. We also agree that the world of work 
has changed and the Employment Standards Act has 


stood still. So as you have said, we have to address how 


to have a healthy economy and how to modernize the act. 
Developing a healthy economy is more than creating 


jobs. A healthy economy has enough jobs, but they are 
jobs that pay enough for people to make a living and to 


{ 


support their families in a decent manner. If the economy 
we are creating has everyone working part-time or part of 
the year or more hours for less pay or in minimum-wage 


_ jobs in personal and business services, we won’t have the 


) 
\ 
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most liveable city in the world any more or the most 


liveable province. We’ll be living in a polarized city and 
province of haves and have-nots. It matters what kind of 
employment we create. If people living in this city don’t 
earn enough to purchase the goods and services we 
produce, we will not have a healthy economy. 

The city of Toronto has always felt it has an important 
role to play in creating good jobs. Over a century ago, 
the city adopted a fair-wage policy for the employees of 
companies that do business with the city. Our official 


plan and other council policies clearly establish our 


commitment to creating a city where people can work at 


_jobs which provide a wage or salary which allows them 


to afford to live here. Our work with local business 


_improvement areas and the film industry, to give but two 
examples, is further evidence of the importance that 


successive councils have placed on improving the econ- 


omic climate in Toronto. 


Clearly, the responsibility to provide jobs that provide 


‘decent wages is one that is shared by all levels of 


government. 
The greatest proportion of jobs created in the last 15 


years are part-time, part-year, contract, temporary and 
self-employment, the kind of new work arrangements that 
we all agree the Employment Standards Act has to 
address. Some of these new jobs are great jobs, but many 


of them are bad jobs. 


You all received copies of the Bad Boss Stories 
yesterday. A number of those stores were contributed by 


‘the Workers’s Information and Action Centre. They give 
‘some pretty typical examples of these new jobs: 
telemarketing, for instance. They also show that these can 


be bad jobs. You’ve also heard from garment workers 
who work at home, which are more bad jobs in the new 
economy. In the case of the garment industry, the new 
organization of the workplace is the same as the 
organization of the workplace at the turn of the century, 
with lots of the same working conditions and wages that 
are too much the same as they were then. 

The first thing governments have to do to ensure that 
jobs in the new economy are good jobs, jobs that pay 
enough for people to support themselves and _ their 
families at a decent standard of living in Toronto and the 
rest of the province, the most basic thing we need is 
minimum employment standards and enforcement of 
those standards. Minimum standards are the bottom line 
for creating and maintaining decent jobs. 

The city of Toronto also has an ongoing commitment 
to promoting equity for our residents and citizens in a 
number of different ways, including the Workers’ Infor- 
mation and Action Centre. Like the minister, we have a 
particular interest in making sure that the most vulnerable 
workers have access to justice and access to decent jobs. 

As you know, Toronto has a large proportion of 
Ontario’s most vulnerable workers. We have most of 
Ontario’s new Canadians. We have a large population of 
people who don’t speak enough English to compete in the 
open job market. The big city is a magnet for unem- 
ployed youths from all over the GTA and the rest of the 
province. While most employers do more than meet 
employment standards, there are too many unscrupulous 
employers in our city who will take advantage of these 
vulnerable workers in a different time. 

WIACT’s focus is on a assisting vulnerable workers. 
That’s who our staff spend most of their time with. And 
employment standards is the law that our staff deals the 
most often with, both in answering public inquiries about 
employment rights and in educational presentations to 
groups of workers throughout the city. Our staff also 
answer public inquiries about other employment legisla- 
tion and issues, and conduct education on other employ- 
ment issues, but it’s employment standards that we’ll talk 
about today. 

1550 

In the first six months of this year, WIACT’s staff 
answered over 2,000 inquiries from the public about the 
Employment Standards Act and made educational presen- 
tations to another 2,000 people about employment 
standards. 

Every day, our staff talk to workers in this city whose 
employers are not meeting minimum employment stan- 
dards from all sectors — retail, manufacturing, service 
and sales — and almost all are non-union employees. 
They call, as they say, to find out about their rights. Our 
staff explain the law to them and then explain the 
procedure for enforcing the law. That’s what Bill 49 
addresses and that’s the experience we have that we wish 
to share with you. 

It’s a very frustrating experience to have to explain 
how ineffective the enforcement of the act has been. Most 
employees don’t need anyone to tell them that if they file 
a complaint with the ministry, they will probably be fired. 
Many have seen their co-workers fired for doing so. Our 
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staff believe they have to be honest with people who call 
and so agree that is most often the case. 

Employees also call expecting that someone can go 
and prevent a bad employer from breaking the law. For 
example, they think if they tell the ministry that company 
X is hiring 30 new people per week and then not paying 
them, the ministry can intervene and stop the company 
from doing that. Our staff have to explain to them that in 
fact the ministry cannot accomplish that. 

Many others call and their paycheques have bounced. 
They want to know what they can do. It’s pretty sad to 
tell them that they have to go and file a complaint, that 
someone will look into that complaint in six or eight 
months, conduct an investigation, write an order, wait to 
see if the employer pays and then finally refer the order 
to the wage protection fund. Knowing that you’ll get a 
paycheque or two in a year or two will not pay the rent, 
or in the case of the recent story about the young people 
who worked at a children’s summer camp, that cheque in 
a year or two’s time won’t pay this year’s tuition fees. 

Enforcement of the rights that do exist under the act is 
the primary issue for non-union workers. We’ve evalu- 
ated the proposals in the bill based on our experience, 
and would like to comment on a number of them. 

The proposal that our staff identify as being the most 
detrimental to vulnerable workers is the six-month 
limitation on complaints and investigations. Most of the 
people who call cannot and will not gamble on losing 
their jobs. They’ll put up with almost anything to keep 
even the most miserable job in order to support their 
families and stay off social assistance. They’re calling to 
find out if someone can help them without endangering 
their job, and up until now, our staff have been able to 
explain to them that they don’t have to give up their 
rights by not filing a complaint right away. 

When they find another job, they can take their records 
to the ministry and apply for the money that’s owed to 
them. With the two-year claim and investigation period, 
they don’t have to choose between their jobs and their 
rights. If the claim period is shortened to six months, 
they’re going to have to make that choice more fre- 
quently. 

Other people who call simply didn’t know what their 
rights were for some time. Our staff hope they don’t end 
up telling people that they’ve lost their rights under the 
law because they didn’t know what they were. 

Other employees call who have given their employers 
the benefit of the doubt for several months, for instance, 
if their cheques have bounced. If the claim period is 
shortened to six months, as is proposed, we would have 
to advise them not to give their employers the benefit of 
the doubt at all and to proceed with the claim immed- 
lately. 

From the point of view of employees who haven’t re- 
ceived their due under the law, the better way to stream- 
line the administration of the Employment Standards Act 
would be to shorten the ministry’s investigation time to 
six months from two years, not the claim period. 

The fact that employees can be fired for making a 
complaint under the act is a huge problem now and it 
will get even worse if the six-month limitation is brought 
in. We know the act says that employers can’t take 


reprisals, but it places no limits on terminating 
employees. It simply requires employers to give them 
notice or to pay in lieu of notice. 

Ministry officials explain to us that non-union workers 
are never reinstated because they can be let go again the 
next day. So instead of reinstatement, non-union workers 
fired for exercising their rights under the act just get their 
pay in lieu of notice. That would most often be one or 
two weeks, which is not enough for one to give up one’s 
job. 

In order to offer real protection to workers for com- 
plaining under the act, there has to be a prohibition 


against terminating employees without just cause, particu- | 


larly those who have made an ESA complaint. There are 


precedents under the Workers’ Compensation Acct for this | 


kind of protection. 


The other way the ministry could improve enforcement | 
is to initiate a program of spot checks on employers and. 


industries known to have past violations. There are a few 


employers who deliberately break the law and a few. 


industries where we know that employers are more likely 


to violate employment standards, and we can document | 
that. Your ministry staff know what industries these are - 


and often what employers these are. So do our staff and 
others in the city. If the ministry had an active program 


of auditing these employers and quickly escalating | 


penalties so that bad employers worried about getting 


caught, that would mean employees wouldn’t have to risk | 


their jobs to file complaints. 


The other thing that vulnerable workers really would 
like to see is some way of stopping them from proceed- | 
ing with their business if they continually violate the law. © 
One example from our office is a fellow who called who © 


was owed about $8,000 in back wages, most of it from 


cheques that had bounced. Everybody in his workplace © 


was owed money. This fellow quit and told the employer 


he’d file a complaint. The employer laughed and she said, © 
“T’ll declare bankruptcy before the ministry can contact — 
me and then you’ll get nothing.” The others still working | 


there were too scared to complain. He wants the ministry 
to go to that workplace now and ensure that he and the 
other workers get their pay before she makes good on her 
threat. 


claim. I’m not sure I know why someone would keep 


going into work when an employer owes them $8,000, © 


but if they do, the employer should have to pay up. They 
are owed for the work they’ve done. 

When I think about some minimum claims, I think 
about students and minimum-wage earners. Minimum 


wage for a 40-hour week is $275. That’s a pretty small — 


amount. I certainly hope you wouldn’t consider telling 


minimum-wage earners that they can’t claim a weck’s | 
worth of pay or any portion of it. Then I think about | 


students who work part-time. Maybe they only earn $50 
a week and they don’t get paid for two weeks. Aren't 
they owed that money and aren’t they entitled to some 
sort of enforcement of the law? 

Finally, we want to address the proposal in the bill that 
unionized workers can contract out of minimum stan- 
dards. I know the minister has deferred the consideration 


This brings us to the proposals in the bill that there be | 
lower and upper limits on the amount that employees can — 
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of this proposal, but I do think it should be addressed. 
It’s always been very important to staff of the city to 


_ explain that in Ontario you cannot sign away your rights. 
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If the boss comes to you one day, or in order to get a job 
someone asks you to sign a paper that you’re not really 
an employee but an independent business, for example, 
you can sign that paper, get the job and file a complaint 
later. It’s the employer who is breaking the law. If unions 
and companies, and later individuals, are allowed to 
contract out of minimum standards, it is the vulnerable 


. workers who will suffer. 
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In conclusion, the staff at our Workers’ Information 
and Action Centre have a great deal of experience with 
the Employment Standards Act. We wish that we could 
have consulted with the minister before she introduced 
the bill about ways in which enforcement could be 
improved for vulnerable workers. We’ve got a lot of 
ideas, some of which I have presented today, but the 
proposals in the bill will not protect the most vulnerable 
workers. They will make it worse for people who are 
already the worst off. 

Thank you very much. I’d be happy to answer any 
questions. 

The Chair: Thank you, but with only 15 seconds left 
in our 15 minutes, I’m afraid there won’t be time for 
questions. Thank you very much for taking the time to 
make a presentation before us today. We appreciate it. 


CANADIAN AUTO WORKERS, LOCAL 222 


The Chair: The next presentation will be from the 
Canadian Auto Workers, Local 222. Good afternoon. 
Welcome to the committee. Again, a reminder we have 
15 minutes. Anybody who is going to be speaking, could 
they introduce themselves for the benefit of Hansard, 
please. 

Mr Mike Shields: We are presenting this submission 
on behalf of the over 25,000 members of the Canadian 


, Auto Workers union, Local 222, in Oshawa. In prep- 
' aration of this brief, we found that Bill 49 was described 
in the Ministry of Labour press release as “facilitating 
administration and enforcement by reducing ambiguity, 
_ simplifying definitions and streamlining procedures.” It is 


the view of the Canadian Auto Workers, Local 222, that 


the changes proposed in Bill 49 are being driven for 
| purely ideological and fiscal reasons. 


The changes as presented as minor technical amend- 


_ments by the Mike Harris government contain very major 
changes. These changes clearly benefit employers while 
ignoring the rights of both organized and unorganized 
workers, particularly the most vulnerable in the work- 


force. The proposed changes will make it easier for 
employers to escape penalties where they violate basic 
standards and harder for the average working person in 
Ontario to enforce his or her rights. 
1600 

These amendments will also strip unionized workers of 


the historic floor of rights or minimum work standards 
which have existed under Ontario law for decades. Under 


Bill 49, basic standards will become additional items to 


_be negotiated at the bargaining table. 


Our local union roots started with the struggles in the 


late 1920s. Workers in Oshawa fought with General 


Motors to improve working conditions in the union’s first 
negotiated collective agreement in 1937. These struggles 
represent our role in the history of organized labour, 
along with other unions across the province that worked 
with government to create minimum work standards for 
all working people in Ontario. This base of industrial 
labour laws and regulations has been achieved through a 
broad consensus that exists in advanced industrial 
societies, inclusive of Canada and Ontario, that an 
effective, equitable floor of employment rights is not only 
feasible but also socially and economically beneficial. 

Our union membership has battled on the picket lines 
for decent standards of pay and working conditions. 
These changes and improvements have been regarded as 
having a central part to play in reducing exploitation and 
poverty while encouraging a more effective use of 
working people’s labour. Through the struggles and gains 
made by labour for all Ontarians, it is no small wonder 
that Canada has been named by the United Nations as the 
best place in the world to live. 

The Mike Harris government has the view that legis- 
lated standards, regulations and the various other roles of 
government enforcement have caused a stranglehold to 
people doing business in Ontario. We do not believe for 
a minute that our current Employment Standards Act 
prevents businesses in Ontario from making necessary 
adjustments to changed economic circumstances and thus 
leads to reduced economic development and higher 
unemployment. This government is of the opinion that 
the costs of social services are excessive overhead costs 
that need to be offloaded to a lower level of government 
that can ill afford to maintain them, rather than acknowl- 
edge them, like the United Nations has, when it comes to 
the vital role of government programs for the long-term 
benefit of everyone. With Bill 49, we see the Mike Harris 
government offload good labour market policies on to 
individual workers and to unions to negotiate in collective 
agreements. 

Flexible standards: The bill also allows a fundamental 
change to Ontario labour law by permitting the workplace 
parties to contract out important minimum standards. 
Prior to Bill 49, it was illegal for a collective agreement 
to have any provisions below the minimum standards set 
out in the Employment Standards Act, minimum stan- 
dards that responsible governments in the past have 
established. Bill 49 allows a collective agreement to 
override the legal minimum standards concerning sever- 
ance pay, overtime, public holidays, hours of work and 
vacation pay if the contract confers greater rights when 
those matters are assessed together. 

We would like to remind the committee members that 
General Motors of Canada has been after the Ontario 
government to extend the workweek to 56 hours per 
week. This provision appears to give General Motors its 
request by allowing a negotiated change to the current 
legislated workweek. 

We would hope that the committee members would 
think about the health and safety of any employee being 
asked to work for extended hours beyond what is the 
norm in the current Employment Standards Act. Can you 
imagine an employee in an auto assembly plant who 
works eight hours and has built 560 cars being told to 
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work for two more hours and build another 150 or more 
vehicles? This aging workforce must carry, lift and secure 
parts on a never-ending assembly line, which subjects 
them to injury, exhaustion, repetitive strain and constant 
stress. Consider the request for extended work hours, 
keeping in mind the workers’ physical and mental 
wellbeing. 

Let’s look at the impact that increased work hours will 
have on a community where these employees live. In a 
time when governments are cutting back on services to 
people in need, our membership 1s continuing to build on 
the network for the social needs of the greater commun- 
ity. Our members currently volunteer at their church, the 
hospital, Girl Guides, Scouts, hospices, coach children’s 
team activities, service clubs etc. The list has no end, 
until Bill 49. 

For example, Gilles has worked at General Motors for 
over 17 years, and he currently spends approximately 16 
to 20 hours per week coaching a local hockey team. He 
spends his valuable free time away from his place of 
work to provide quality coaching that these children 
would miss if he was unable to keep his level of time 
commitment. If his workweek was increased by 16 hours 
per week, he could not continue to coach the team. 

Our members enjoy helping others during their time 
away from their workplace. Where does the government 
plan to find replacements for all the volunteers in the 
province currently working 40 hours per week? These 
changes could mean that a person currently providing 
hospice care to your dying parent or friend is gone and 
their client is sent to the hospital to die — not a good 
care choice for the client or the government in these 
fiscally challenging times. 

At a time when we have record unemployment year 
after year, it makes absolutely no sense that a government 
would be telling employers to stop hiring people and get 
their current employees to work longer hours. Increased 
work hours will only lead to a smaller base population 
with full-time employment. How many new jobs will be 
created by this backward-thinking approach, not to 
mention future loss of productivity? What we have here 
is a government that is choosing who and how people 
will be allowed to participate in our community. 

Never has a government made changes to the Employ- 
ment Standards Act that would erode people’s standard of 
living. The erosion of minimum entitlements will begin 


in many of the bargaining units where employees do not 


have sufficient bargaining strength to resist employers’ 
demands. These changes eventually have an impact on 
the standard of living of all Ontarians. 

Enforcement under a collective agreement: Today, all 
members of our local union or any unionized workers in 
Ontario have access to the considerable investigative and 
enforcement powers of the Ministry of Labour. We have 
found this inexpensive and a relatively speedy method of 
dealing with workplace closures and particularly issues 
such as severance and termination pay. 

Plant closures are not new to our local union or 
Durham region. Houdialle is a good example of corporate 
downsizing without any regard for its employees. Back in 
1980, when the company decided to close the Oshawa 
Operations and move the business back to the United 


States, they had no regard for their employees. Once the 
union found out that the majority of employees would be 
left without access to their pension or a decent minimal — 
severance, it occupied the Oshawa plant. This occupation 
was the focus of media attention, and public support was 
very strong; a radical action for an intolerable situation. 

Without the government offering this protection to all 
unionized employees in Ontario, unions will virtually 
have to negotiate the inclusion of the entire Employment 
Standards Act. The limited resources of small unions will 
ensure that there is no possible way that they can have 
the personnel trained to carry out the burden of investiga- 
tion, not to mention enforcement. Even if the union 
carried out the investigation, any employee could still 
force it to arbitration, in which case, does the arbitrator 
have the investigative power of an employment standards 
officer? No. 

It is our considered opinion that this section of the bill 
is being included only for fiscal reasons. The Harris 
government wants out of another area of enforcement. 
We do not believe that it is prudent for the government 
of Ontario to turn enforcement of public legislation into 
private hands. 

Enforcement for non-unionized employees: With these 
sections of the bill, the government is planning on 
walking away from its responsibilities of enforcement and 
telling an employee to resolve it in the courts. The 
minimum standards that working people in Ontario have 
relied on have now been left up to the individual to 
enforce. These are dollars owed to the employee, and this 
amendment will force them to try to recover all their 
money through the courts or to take this new statutory 
minimum. For the employees, who are clearly held up for 
ransom, the choice is to spend money, that they likely 
don’t have, on a lengthy civil action or to forgive some 
of their entitlement under the Employment Standards Act. 
We feel this is simply more downloading, and in this 
example you are picking on the employee who can least 
afford it. 

With regard to maximum claims, with this amendment 
we are seeing a maximum amount an employee may 
recover under the act limited to $10,000. We would like 
the committee members to understand that this amount is 
owing back wages and other moneys such as severance, 
termination pay and even vacation pay. By putting a cap 
in place, we feel that the government is going to encour- 
age the worst employer to violate a basic minimum work 
standard. Every employee in Ontario, whether he or she 
is a garment worker, domestic or in food services, is 
entitled to fair and just compensation in a reasonable time 
frame for their hours worked. 

1610 

The bill also gives the government the right to set 
down a minimum amount to be set by regulation. We 
would like the government to tell us what it sees as the 
minimum amount. Will an employee owed one day’s or 
one week’s pay be told, “Hire a lawyer; we won’t help 
you”? Who can these employees complain to when the 
government turns its back on them? 

Use of private collectors: These proposed amendments 
are Clearly just another example of the government in 4 
hurry to privatize; in this case, the collection function of 


11 SEPTEMBRE 1996 


COMITE PERMANENT DU DEVELOPPEMENT DES RESSOURCES 


R-1467 





‘the employment standards branch within the Ministry of 
Labour. The ministry doesn’t have the best track record 
‘when it comes to collection, so instead of dealing with 
jthe problem, the minister is walking away from it. If the 
government of Ontario can’t get an employer to pay back 
wages owed, how does it expect a private collection 
agency to succeed? 

Let’s look at an example of a minimum-wage worker 
who earns $6.85 per hour. If she has to hire a collection 
agency to reclaim wages owed from a bad employer, she 
may only see 75% of her money owed. What will stop 
the collection agency from discounting the moneys owed 
simply to get a quick settlement? If the employers find 
that they can discount moneys owed, obviously they 
change their business practices, which encourages them 
to continue to violate minimum standards. This clearly 
shows that the government is walking away from another 
person living near the poverty line. 

Limitation periods: The proposed amendments in Bill 
49 significantly change a number of time periods in the 
‘act. This change appears to place a vulnerable worker, 
who often finds it necessary to file after quitting or 
having changed employers, at further disadvantage. These 
new time limits may force the employee to choose the 
courts for compensation, and we realize that your govern- 
ment has already scaled back the Ontario legal aid plan 
so that employment-related cases are no longer covered. 
_ There are several positive amendments in Bill 49. 
Entitlement to vacation pay is one of the few amend- 
ments in Bill 49 that our membership at CAW Local 222 
‘can support. With the inclusion of this amendment, the 
act will clearly provide that the vacation entitlement of 
two weeks per year will accrue whether or not the 
employee actively worked all of this period or was absent 
due to illness or leave. The amendments to seniority and 
service during pregnancy and parental leave ensure that 
all employees are credited with benefits and seniority 
while on such leaves. With the passage of this amend- 
ment, the length of an employee’s time on leave will be 
included in calculating length of employment, length of 
service or seniority for purposes of determining rights 
under a collective agreement or contract of employment. 
In closing, our comments today on the main elements 
of Bill 49, we feel that you have failed to address some 
of the most serious problems facing working people 
today. For this piece of legislation to be presented as a 
minor housekeeping bill is a shameful use of the English 
language. This bill appears to be a direct attack on the 
minimum working standards of the employees of Ontario 
as related to severance pay, overtime pay, hours of work 
and public holidays. 

We feel that this bill was written to erode the mini- 
mum standards of working people not fortunate to have 
a negotiated agreement and will make collective bargain- 
ing more difficult. At a time when we are fighting greedy 
corporations like General Motors on issues of contracting 
out, we have a government that has brought in outsourc- 
ing as a way to solve a revenue problem. This bill is 
clearly part of the Mike Harris plan to walk away from 
the government’s role in enforcement as a means to pay 
for the tax break for the wealthy. 


The Chair: I didn’t want to cut you off, but we’ve 
gone over the 15 minutes. Thank you very much for 
taking the time to come before us and make a presenta- 
tion here today. 

Mr Shields: Mr Chair, I would like to introduce 
myself. I believe on the original program it had Larry 
O’Connor down. My name is Mike Shields, president. I 
did have Bill Mutimer on my right, Larry O’Connor and 
Jim Freeman. 


POWER WORKERS’ UNION 


The Chair: That now leads us to our next presenta- 
tion, which will be from the Power Workers’ Union. 
Good afternoon. Welcome to the committee. Good to see 
you again. We have 15 minutes for you to divide as you 
see fit between either presentation or questions and 
answers. 

Mr John Murphy: We certainly appreciate this 
opportunity. I’d just like to introduce who is with me. We 
have Chris Dassios who’s our legal counsel for the Power 
Workers’ Union, and we have Bob Menard who’s with 
our communications department in the Power Workers. 

I think everybody has copies of the brief that we’ve 
prepared. I'll try to go through as quickly as I can the 
key points that we’ve outlined in our brief and hopefully 
they’ll be of assistance in terms of considering the 
recommendations around the Employment Standards Act 
changes. 

Let me start with just a quick overview of the Power 
Workers’ Union. We represent approximately 15,000 
employees in the power sector in Ontario. The roots of 
the Power Workers’ Union go back to about 1944. The 
Power Workers’ Union was one of the founding members 
of the Canadian Union of Public Employees, Canada’s 
largest union, and continues its affiliation with CUPE, the 
Canadian Labour Congress, the Ontario Federation of 
Labour and nearly 40 local labour councils throughout 
Ontario. 

I’m the president of the Power Workers’ Union since 
1993 and also vice-president of the Ontario Federation of 
Labour and a member of the board of directors of Ontario 
Hydro. 

The PWU is greatly concerned with the substance of 
the Employment Standards Improvement Act, 1996. What 
the government has called minor technical amendments 
cannot be viewed as merely technical matters by the 
PWU, its members or indeed any employee in the 
province. The effect of the proposed changes is to 
sacrifice the rights of employees in the province and to 
make it more difficult for employees to enforce the rights 
they have against unscrupulous employers. 

Now I’ll go through what we consider our main areas 
of concern. 

First is what we call the privatization of enforcement 
in a collective agreement context. Currently, all 
employees in the province have access to the offices of 
the Ministry of Labour to enforce the standards set out in 
the Employment Standards Act. The bill proposes to 
prohibit anyone in a unionized workplace from having 
access to a publicly funded enforcement mechanism 
under the Employment Standards Act. This is a flagrant 
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discrimination against unionized employees. It also 
prohibits a certain segment of the taxpaying public from 
having access to publicly funded enforcement mechan- 
isms under the act. If the standards in the act are truly 
minimum standards, they should be enforceable in a like 
manner in respect of all employees in the province. 

Arbitration is not a substitute for a complaint under the 
Employment Standards Act because there is no investiga- 
tive component by a neutral third party in the arbitration 
process. The effect of the proposed amendment is to 
simply privatize the enforcement of the act and make 
employers and unions pay for such enforcement in 
organized workplaces. In the past, a union’s duty of fair 
representation has not required a union to represent 
employees in respect of employment standards. The 
proposed changes would expose unions to a duty of fair 
representation complaints in respect of enforcement of a 
public statute and transfer the cost of enforcing the public 
statute to the trade union movement for no good reason. 
If cost savings need to be made, they should be made in 
an evenhanded manner and not in a manner which 
punishes a certain segment of the workforce dispropor- 
tionately. 

The second point we’d like to make focuses on the 
limitation of avenues of enforcement by non-unionized 
employees. The Ministry of Labour is proposing that 
enforcement of any provisions of the Employment 
Standards Act be ended where such enforcement can be 
resolved by the courts. Furthermore, the amount recover- 
able will be limited to $10,000. Bill 49 also gives the 
minister the right to set out a minimum amount for a 
claim through regulation, which would result in 
employees being prohibited from filing a complaint or 
having an investigation in respect of a claim below the 
minimum amount. 

The net effect of the proposal is that employees with 
claims exceeding $10,000, who are usually the most 
powerless employees, harmed the most at the hands of 
unscrupulous employers, will be forced to go through a 
court system which requires them to hire a lawyer and 
expend large sums of money in the hope of obtaining 
some recovery months or years down the line. On the 
other hand, employees who have suffered less harm will 
be able to have access to a publicly funded and more 
expeditious enforcement mechanism under the act. It 
makes no sense to discriminate against those who have 
been most harmed. The message being sent to unscrupu- 
lous employers is that if they are going to violate the 
Employment Standards Act, do it to the greatest extent 
possible so that, to obtain full recovery, their victims will 
be forced into the court system where enforcement is 
much more expensive and less likely to succeed as a 
result of the expensive delay involved. Surely this cannot 
be consistent with a reasonable public policy. 
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Furthermore, employees with small claims will not 
have access to the enforcement mechanisms under the act, 
which will simply mean that their claims will essentially 
be unenforceable because it will not be worth hiring a 
lawyer and entering the court system in order to enforce 
their rights. Again, if the ministry is serious about having 


the Employment Standards Act enforced, it is hard to 
understand why it would implement the proposed policy. 

The third section deals with privatization of collection. 
The proposed amendments would give private operators 
the power to collect amounts owing under the Employ- 
ment Standards Act. In effect, the ministry is proposing 
to deal with the problem of employers who do not pay 
not by bolstering the ministry’s enforcement efforts but 
by contracting out the enforcement work to a private 
agency that will charge a fee for enforcement. Anyone 
who has had any experience with private collection 
agencies knows that their prime objective is to obtain a 
quick settlement, even if that means taking a substantial 
amount less than what is owed as a settlement. Although 
the proposal is that, where a settlement is under 75% of 
the amount owing, the collector is required to obtain the 
approval of the director, there would still be a wide scope 
for abuse by private collectors. The spectre of a collector 
telling an employee who has a legal right to compensa- 
tion that they should take an amount lower than what 
they are entitled to or the collector will simply give up on 
their case is truly frightening. . 

Even after the employee has been found to have a 
legal right to compensation from an employer, they will 
not be able to fully exercise that right until they have 
finished dealing with a for-profit private entity in respect 
of obtaining satisfaction. The private collector’s objective 
will not be identical to those of the employee or indeed 
those of the public. The profit motive will be paramount 
and that will put the collection in direct conflict with the 
interests of the employee. 

The net effect of this will be that employees will 
receive less than the amounts to which they are entitled 
under the act. The money will be put into the hands of 
the collection agencies which, we would submit, are less 
in need of the funds than the employees who are seeking 
to have the act enforced. Furthermore, the greatest 
pressure will be exercised on the most vulnerable, which 
again will result in the most needy employees getting the 
least amount of satisfaction under the act. 

In the end, the proposed amendment in this area will 
be sending a message to employers that it would be most 
cost-efficient for them to simply ignore the Employment 
Standards Act. Even if an employee has the temerity to 
litigate the issue and an order is made against the 
employer, the employer will simply pay off the amount 
owing to a collection agency at a discount that may be 
well below the actual amount the employer would have 
had to pay if he had to comply with the act in the first 
place. This would make a mockery of the minimum 
standards protection that has been part of the fabric of 
this province for decades. 

The fourth section deals with limitation periods. A six- 
month limitation is being imposed in place of the current 
two-year period. As the ministry knows, limitation 
periods in the employment standards context are of a 


- different character than those of general law. Employees 


who cannot find alternative employment often have to 
live with violations of the Employment Standards Act 
until they can find another job. Thus, a two-year limita- 
tion period is realistic. Those employees who have the 
worst prospects for alternative employment will be forced 
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into a court system which is more expensive and less 
likely to result in a proper enforcement of the act due to 


_the cost and delay of the court proceedings. Once again, 
_ the most vulnerable employees will have the least chance 
_of effectively enforcing the act. 


The six-month period contrasts with the two years the 


_ ministry is given to conduct its investigation and the two 
years the ministry is given to get the employer to pay 
moneys owing. So while the employee has only six 
_months to file a complaint, it can take four years for the 
matter to be concluded. If the government is truly 


interested in streamlining the process, why do it on the 
backs of the employees as opposed to getting the minis- 


- try’s house in order? 


Our conclusion: We have set out above our main 


-concerns with the proposed amendments. The essence of 


Bill 49 is to make substantive amendments to the Em- 
ployment Standards Act which discriminate in both 


purpose and effect against unionized employees and the 
_most vulnerable employees in the non-unionized sector. 
_The proposed amendments are not mere housekeeping but 


_ a dramatic watering down of the minimum standards that 


have been accepted by all persons in the province as fair 
_and equitable for many years. 


The purpose and importance of labour law, as set out 


-in a statement adopted by the Supreme Court of Can- 


ada — and maybe I’1] go right to the statement — says: 


'“The main objective of labour law has always been, and 


we venture to say will always be, to be a countervailing 


force to counteract the inequality of bargaining power 


_ which is inherent and must be inherent in the employ- 


ment relationship. Most of what we call protective legis- 
-_lation...must be seen in this context. It is an attempt to in- 


fuse law into a relation of command and subordination.” 
Seen in this context, the proposals to amend the 


Employment Standards Act weaken the protections in the 


act and increase the subordination of employees who are 


already in a subordinate position. This sort of activity can 


hardly be deemed action for the public interest. 
The amendments set out above are simply unacceptable 


to the Power Workers’ Union and, we would submit, to 


the vast majority of working persons in this province. 


The Ministry of Labour should reconsider these amend- 
ments immediately. All of which is respectfully submitted 


‘on behalf of the our 15,000 members of the Power 


Workers’ Union. 


The Chair: Thank you, Mr Murphy. That leaves us a 


‘minute, but I’ll give 20 or 30 seconds to each caucus. 
The questioning or comment will commence with the 
official opposition. 


Mr Hoy: Thank you very much for your presentation. 
It’s a very comprehensive one. It’s unfortunate we don’t 
have more time, but I’d just make a comment that we see 


‘the government withdrawing from enforcement in more 
areas than just employment standards and labour laws. It 
seems they have the notion that two parties in dispute can 
‘solve this themselves, and I’ve had representations made 


to me in other areas, including labour, that third parties 


are required. I just simply state that the government is in 
this mode currently. 


Mr Christopherson: Thanks very much, John, for 
your presentation. We don’t have a lot of time to get into 


what you've raised but you’ve certainly done, as always, 
an effective job of focusing in on the issues that matter. 

I think what’s really important is that you’ve joined a 
long list of important, well-known, respected labour 
leaders and community leaders all across Ontario who, 
when we finally forced this government into bringing this 
bill out into the light of public scrutiny, have pointed out 
that it’s detrimental not just to union members but, more 
importantly, to the most vulnerable, those who don’t have 
benefit of a union. I think it says a lot about you and 
your union and the rest of the labour movement that you 
come forward and put your reputation on the line and, 
quite frankly, take on this government when it continues 
to say that this is good news for working people and that 
this improves the Employment Standards Act when the 
reality is it’s just one more piece of a litany of attacks on 
working people since they’ve taken power. I want to 
thank you for being here. 

Mr Tascona: Thank you for your presentation. I’d like 
to just make a few comments. Certainly I understand your 
position with respect to the minimum claim. I certainly 
can share that in terms of setting up a principle of saying 
that we’re not going to tolerate any employer getting a 
free ride with respect to enforcement under the act, and 
certainly I think that the government is serious about 
having the Employment Standards Act enforced. In that 
regard, certainly the consensus we’re hearing is that 
there’s a need for improving the enforcement under the 
act. I guess the approach that’s being taken is that the 
government resources are being shifted towards the non- 
union workers who don’t have the benefit of having 
representations such as a strong union like yourself. 
1630 

But at the same time, section 20, which you comment 
on, there have been positions that have been taken, but 
that will be something that will benefit the parties. What 
we heard this morning from another distinguished labour 
lawyer, including the one you have with you, David 
Brady indicated that he felt the changes under section 20 
would result in greater self-reliance in the workplace 
parties and improvement in the enforcement of the 
standards for employees; in other words, internalizing and 
making the workplace parties look after their problems, 
because they have a collective agreement and the pro- 
cess — 

The Chair: If there’s a question, could you move very 
quickly to it, Mr Tascona. 

Mr Tascona: That’s basically it. Do you have a 
comment on that? 

Mr Murphy: Okay, just a quick comment and maybe 
if there’s time permitting, I’ll get Chris to make a quick 
comment as well on it. I think the basic premise that 
we’re coming from is that yes, there are different 
strengths. If we look at the unionized environment, there 
are different strengths. But the reality is, in any work- 
place — and as a union leader, I am the first to admit 
this — the strength that a union has doesn’t compare with 
the strength that an employer has. 

Now, if we look right across the unionized structure 
within the province of Ontario, we go from what can be 
sort of strong unions to very weak unions. Our argument 
is that if the government determines that the people of 
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this province should have a minimum standard, that 
minimum standard should be enforceable right across, 
regardless of the strength of the bargaining unit that you 
happen to be within, if you happen to be in a unionized 
structure. 

Right now we have a situation in this province where 
in particular public sector unions are under increasing 
pressure in terms of a multitude of issues that they have 
to deal with in the collective bargaining context. To add 
these issues into that mix, the net result will be that 
people would not get what they would otherwise get 
under the statute in terms of minimum standards enforce- 
able by the province. 

The Chair: Thank you. I’m afraid, Mr Murphy, we’re 
already over 18 minutes, so in deference to the three 
groups that are still left to appear before us, thank you 
very much for taking the time to appear before us today. 

Mr Murphy: We appreciate the opportunity. Thank 
you. 


SERVICE EMPLOYEES 
INTERNATIONAL UNION, LOCAL 204 


The Chair: The committee may amend its agenda. 
We’ ve had a last-minute cancellation from the Labourers’ 
International Union of North America, Local 597, which 
means our next group up is the Service Employees 
International Union, Local 204. Good afternoon. Wel- 
come to the committee. Again, there are 15 minutes 
available for you to divide as you see fit. 

Ms Judy Christou: Mr Chair and committee members, 
Service Employees International Union, Local 204 
welcomes this opportunity to present our submission 
concerning Bill 49 regarding the changes to the Employ- 
ment Standards Act. Although granted reluctantly, we 
would appreciate more such opportunities to consult with 
this government. 

First, I would like to give you some background on 
this union and this local, and our interest in the Employ- 
ment Standards Act will become self-evident. SEIU 
represents approximately 45,000 workers across Ontario; 
of those, 27,000 are employed in hospitals and 11,000 
workers are employed in nursing homes and homes for 
the aged. These members are covered by the Hospital 
Labour Disputes Arbitration Act and do not have the 
right to strike. 

We also represent private sector workers such as 
cemetery, racetrack and day care workers, hairdressers, 
waiters and waitresses, maintenance and cleaning staff. 
SEIU has a slogan, “We care for you from the cradle to 
the grave,” and it’s true. Our members are the ones who 
look after your parents and your children and you when 
you become ill. It is in your best interests to protect these 
people. 

Local 204 is the largest local of SEIU in Canada, 
representing 20,000 workers. Further, an estimated 85% 
of SEIU members are women, a significant number are 
from minority groups, many work part-time and all these 
workers are concentrated at the lower end of the econ- 
omic scale. They have already suffered through the repeal 
of employment equity and part of the pay equity legisla- 
tion. 


They face cutbacks in day care, both as workers and 
consumers. On an ongoing basis, our health care mem- 


bers must deal with the funding cuts, not knowing | 


whether they will have a job from one day to the next, 
and if they are lucky enough to have one, they are sadly 
overworked. The Employment Standards Act has pro- 
tected all these workers at some point in their working 
lives. 

Bill 49 is titled An Act to improve the Employment 
Standards Act, but there is no improvement here except 
perhaps for employers who wish to take advantage of the 
workers they employ. When the bill was introduced, the 


Minister of Labour claimed that the amendments would — 


cut through years of accumulated red tape, encourage the 
workplace parties to be more self-reliant and allow the 
ministry to focus attention on helping the most vulnerable 
workers. Instead, we are faced with the possible gutting 
of this bill of rights for workers. 


The Employment Standards Act is just that, legislation | 
to set minimum working standards for the people of — 


Ontario. The act has evolved out of years of exploitation 


of workers which previous governments have responded | 


to. It has developed with the moral, historical and cultural 
support of the people of Ontario. 
In her brief, Professor Judy Fudge outlined the histori- 


cal development of the law from the 19th century culmi- | 


nating in 1968 with the Employment Standards Act. What 


makes this government assume employers have changed 


since the 19th century or that protection of workers is no 
longer necessary? The employment standards branch 
receives roughly one million inquiries a year and nearly 
20,000 formal complaints alleging violations of the act. 


In a one-year period, over $75 million in back wages — 


Owing was assessed against Ontario employers who failed 


to meet the minimum standards provided in the act. This — 


simply demonstrates this legislation is highly necessary 


and the process is heavily utilized. Over 90% of com- — 
plaints filed are by workers who no longer work for the © 
employer they complain about. It seems fairly obvious — 


only employees who have terminated their employment 
feel comfortable laying a complaint. This does not say 
much for the ability of employers to self-regulate. 


One of the goals of the legislation, as stated by the — 


minister, is flexibility. Flexibility is a polite way of 


saying employers want to do anything they desire in the — 


name of the mighty dollar. Employers have always 


wanted flexibility, and indeed we unions are willing to © 


give it to them as long as they meet decent, reasonable 
standards and/or the requirements of a collective agree- 
ment. The minister said also that unions were entitled to 
flexibility. Well, our members want the flexibility to earn 


a decent wage, work reasonable hours, take a vacation — 


and enjoy holidays such as Canada Day with their 


families. This minimum standard is a signature of Cana- — 


dian life. 


Even with the current minimum protections workers — 
have, some employers will go out of their way to avoid | 
the laws, as you are aware from reports of the OFL | 


hotline. A case in point is the Local 204 retirement home 
which, in the name of flexibility, scheduled its employees 
on split shifts, with the result of no rest breaks or lunch- 
hours. An employee could be required to work from 7 am 


' 


| 
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to 10:30 am and then from 4:30 pm to 7:30 pm. It is hard 
to imagine a situation more disruptive to one’s life. How 


_ could a parent, for example, arrange day care for such a 
_ schedule, thus avoiding the financial and emotional 
| burden of leaving a child for 12 hours? 


Another small nursing home we have has a consistent 


_ problem with bouncing paycheques. Our members live 


from hand to mouth. If their paycheques bounce, they 


_ have no recourse and, as a result, they face increased 
_ bank charges, mortgage penalties, car insurance problems 


and on and on. 

Many thoughtful and insightful briefs illustrating the 
deleterious effects these amendments will have on 
working people have been presented to this committee. 
We heartily endorse the brief presented by the Ontario 


' Federation of Labour on behalf of its affiliates. 


We are aware the amendment on the so-called flexible 


_ standards has been withdrawn, but there is no guarantee 
| it won’t be raised again during the second phase. Given 
_ that we don’t know if we will get another opportunity, we 
_ will persist in making our opinions known on this issue. 


Local 204 prefers a minimum standard as set out in 


legislation and will forgo the opportunity to negotiate 
_below those standards. The employers we deal with 
' would undoubtedly bring such issues to the table. This 
-union will not concur voluntarily to such requests, but 


} 


more issues on the table will only add to the logjam 
characterizing health care bargaining. 
Health care bargaining has always been difficult. A 


‘centrally negotiated collective agreement has not been 
negotiated in the Ontario hospital sector in years; for 
_SEIU, the time period is close to two decades. With 
hospital restructuring and funding cutbacks, the parties 
_ have enough to deal with at the bargaining table without 
extra issues. 


Problematic too is the fact that no criteria were given 


_as to how the parties are supposed to judge whether the 
_ overall package negotiated is comparable to the package 


of standards legislated in the Employment Standards Act. 


_ As Professor Fudge put it, “This suggests that the purpose 
of this provision is to allow employees to waive mini- 
_mum standards rather than to negotiate greater flexibility 
/in achieving minimum standards.” 


Local 204 maintains we have already had experience 
in negotiating a similar concept. When we bargain 


centrally, some homes or hospitals have conditions 
_ superior to those of the central provisions. The union has 


always attempted to preserve these superior provisions at 


the bargaining table. Needless to say, these negotiations 
have been a struggle, as the employer never wishes to 
preserve superior conditions and often we are in dispute 
‘as to what is in fact superior. Given our experience with 


) 


this concept, we have no desire to increase the number of 
issues that must be determined superior either in whole or 
in part. Even when we do evaluate superior conditions in 
this venue, at least we are comparing similar benefits. 

This amendment would have required the parties to 
compare unrelated benefits, which is impractical and 
unfair. This suggested amendment, among others, would 
make negotiations more fractious, prolonged and compli- 
cated — just the opposite of what this government claims 
are its goals. 
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Ms Joy Klopp: My name is Joy Klopp. I’m going to 
speak briefly to the enforcement section of our brief. I’m 
not going to read it. You’ve got it before you. I just want 
to flesh it out a little bit because there was a question 
about strong unions versus weak unions and who can 
enforce these provisions. I just want to make it clear that 
there are enormous practical difficulties with this, 
whether you are a weak or a strong union. 

The first point I want to make is the general point that 
I’ve heard two prior speakers make, which is that these 
are minimum standards. They should be enforced across 
the board in an evenhanded way. That means that union- 
ized and non-unionized employees should have access to 
the same public machinery to enforce their rights. That’s 
the first point. 

Now the practical difficulties. First, section 20 of Bill 
49 would add enormous pressure on an already overbur- 
dened grievance and arbitration system. That’s likely to 
be especially true where the employer is violating 
minimum standards. 

I’m a business agent for Local 204. That means that I 
represent employees in part by pursuing grievances in the 
arbitration system. In my experience, where an employer 
is violating basic minimum standards, there is going to be 
a whole host of collective agreement issues that are a 
problem as well. You can have in a facility like that 20, 
30 or 50 grievances pending at any one time; if that 
includes employment standards grievances, there are 
going to be delays; there’s no avoiding it. If unionized 
employees had access to the public machinery, they’d 
have access to a potentially more efficient system to get 
those grievances resolved. 

There’s also a second problem, and that’s priorities. 
Which claims go to arbitration first? Do we send ESA 
claims to arbitration first? Do we send them as individual 
claims so that we’ve got maybe 30 notice claims going to 
arbitration at once or do we send them as a group? If we 
send them as a group, are these individuals going to get 
their due with respect to these very basic statutory nghts 
before an arbitrator? 

The third practical problem is the cost factor. Nobody 
wants to quite address this directly, but it’s extremely 
expensive to go to arbitration. We pay for half of the 
arbitrator’s cost, the room, the travel cost, the counsel in 
most circumstances. In the context of our sector, where 
we’ ve had layoffs due to nursing home funding changes, 
we’ve had hospital closures, there’s a major financial 
constraint on health care sector unions in any event. 

The fourth practical concern is that Bill 49 does not 
give unions or unionized employees the investigatory 
powers that ministry officials have. In section 63 of the 
act, ministry officials, ESOs, can go in, look at audit 
records, look at books of account etc. No such powers are 
given to a business agent. I can’t go to the employer and 
say, “Give me all of your payroll records for the last six 
months.” That’s especially critical where we have newly 
certified bargaining units where we haven’t been there 
and haven’t seen the practice. The union may be able to 
ask for those kinds of records through an arbitration, but 
I have to have a case to get to arbitration. 
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Also, I want to note as an aside that there’s no support 
in Bill 49 for the union’s role in this. There’s no training, 
there’s no access to solicitors’ opinions from the ministry, 
no special access. In fact, access even to the jurispru- 
dence is difficult. They’re not readily available like 
labour arbitration cases where you can just go to the 
library and look them up in the bound volumes that are 
well indexed. These are cases that are kept in the Minis- 
try of Labour libraries and three mornings a week we 
have access to them. 

Consistency of result is a very serious problem. The 
employment standards office and appeals tribunals have 
access, again, to their own policies, to their decisions, to 
their historical knowledge of their own jurisprudence. 
Arbitrators will be deciding these cases without the 
benefit of this support. We can end up with inconsistent 
decisions — in fact, I would suggest that we will end up 
with inconsistent decisions — as between arbitral juris- 
prudence on behalf of unionized employees and ministry 
jurisprudence with respect to non-unionized employees. 

There also may be in fact inconsistent decisions within 
one workplace. If there are numerous violations in one 
workplace, in order to expedite proceedings, we may 
have to send them to several different arbitrators. Several 
different arbitrators can decide several different ways on 
the same subject. Obviously they try not to, but the cases 
are coming out. It’s new law. It can happen. In Local 
204’s view, it’s totally inappropriate to have inconsistent 
results where you have basic minimum standards that are 
supposed to evenly applied. 

The Chair: Excuse me, Ms Klopp, not to interrupt, but 
we're are at our time. If you have any closing comments, 
I’ll entertain those now. 

Ms Klopp: I better let Judy then go ahead. 

Ms Christou: We’d just ask you then to look over the 
remaining issues in our brief. 

In conclusion, SEIU Local 204 maintains that the 
direction the government is taking with regard to the 
Employment Standards Act is wrong. The argument that 
these amendments will focus ministry attention on 
helping the most vulnerable workers is false. The most 
vulnerable workers are in fact having the rug pulled out 
from under them by their own government. 

If you consider the number of assessments made 
against employers in the 1994-95 period, 29% went 
uncollected, and when the actual dollar amount is looked 
at, 74% went uncollected. The most frequent reason given 
for the ministry’s failure to collect wages was the em- 
ployer’s refusal to pay. There is a problem here, but it 
isn’t with the worker. The ability of the employer to self- 
regulate is seriously called into question. 

That concludes our comments, respectfully submitted 
by SEIU Local 240. 

The Chair: Thank you both very much for taking the 
lime to make a presentation before us here today. 

That leads us to the next presenter. Is Gerard van 
Declen here? As we had that cancellation at 4:30, he may 
still arrive at 5. 


LABOURERS’ INTERNATIONAL UNION 
OF NORTH AMERICA, LOCAL 183 


The Chair: I believe the Labourers’ International 
Union of North America, Local 183, is present. Welcome 
to the committee. Just a reminder, we have 15 minutes 


for you to use as you see fit, divided between either 


presentation time or question-and-answer period. With 
that, the floor is yours. 

Mr Keith Cooper: My name is Keith Cooper. I’m 
appearing on behalf of the Labourers’ International Union 
of North America, Local 183. 


The Labourers’ International Union of North America, | 


Local 183, is the largest construction local in North 


America. We represent nearly 15,000 members and their — 


families, predominantly in the Metropolitan Toronto area 


but extending north to include Simcoe county as well. — 


Our members perform work in all sectors of the econ- 


omy. We represent not only construction workers but — 


cleaning, maintenance, factory and countless other work- 
ers also. 


This diversity allows Local 183 a close look at how | 
employment standards are presently being observed and | 


enforced. Although the present enforcement system is not 
perfect, it does work. Indeed, it has benefited thousands 


of employees who have obtained their legal entitlement — 


without having to resort to high-cost legal counsel, which 


quite often would have been too expensive for those very — 


persons to afford. 
This and other enforcement issues will be addressed 
later by Mr O’Brien. As countless others have submitted 


point-by-point analyses of the proposed bill, the first part _ 
of our submission will instead take a more broad-based — 


approach. 
1650 


As it presently stands, observance of the Employment | 
Standards Act by employers is fast becoming more of the — 


exception than the rule in many sectors. Every week, 
reports of unpaid vacation pay, missing or shortchanged 


hours, endless overtime and a host of other ESA abuses | 


cross the desks of our representatives. 
Usually those workers who are most affected by 
employer dishonesty are those found working in the 


lowest wage bracket. For all non-unionized and for many — 


unionized workers in this category, the ESA is their best, 
if not only, recourse. Most workers earning minimum 
wage depend on every dime every week to continue their 
existence. Even in a unionized situation the inevitable 
delay caused by the conducting of interviews, gathering 
of evidence and appointment of an arbitrator may well 
add up to several months. This is time a low-wage earner 
simply does not have. 

Section 20 of the proposed bill will deprive unionized 
members of this avenue, which at best is discriminatory 
and at worst disastrous. Landlords, banks, utility com- 
panies and other creditors will not extend an unspecified 
grace period for payment while a worker fights their way 
through grievance arbitration. Additionally, quite often 
the amounts of money in dispute are such that proceeding 
with arbitration is simply not cost-effective. In this 
instance, the affected worker may be left with no remedy 
at all. 
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Pawning a public responsibility to a private union is 
not common sense, particularly when not all of the public 


_ loses its rights. More importantly, the powers enjoyed by 
an employment standards officer are not the same as 


those at the disposal of a union representative. This 


_ disparity is evidence of further discrimination against 
- union members. 


Just as alarming as this obvious injustice is the appar- 


_ ent lack of thought and coordination being given to the 


reform itself. The legal ambiguities contained in the bill 


_ are various and open to interpretation in so many ways 


that, after examination, one cannot be even reasonably 
certain of what the proposed changes will eventually 
mean. In all likelihood, the end result of these uncer- 
tainties would be increased litigation at an understaffed 


_ labour relations board. 


Low-wage earners, organized or not, are hit in other 
ways with Bill 49. For the reasons stated, these workers 
cannot live other than paycheque to paycheque. Being 


_ denied the right to pursue both an ESA claim and civil 
action, tied together with the proposed maximum dollar 


limit, six-month limitation period and minimum dollar 


_ limit could easily ruin the lives of thousands of families. 


With this lattice in place, a low-wage worker is virtually 


_ blocked no matter what their particular situation. If the 
_ worker is a long-service employee, they may be entitled 


a 


to significantly more than is required under the act, yet 
will not be able to afford to await the outcome of a civil 
trial. An employee who needs every penny to survive 
usually doesn’t argue with their boss. 

A case in point is a recently organized bargaining unit 


at our local. In this instance, it was discovered that many 
employees were owed vacation pay dating back two 


years. Their employer regularly dropped hours from their 
paycheque without valid cause. Under the changes 


- mentioned, these workers would have to choose between 


accepting a maximum amount, thereby losing money, or 


going to court, thereby losing money. It certainly does 


not appear to be an easy choice. 


The concept of a minimum claim amount for wages is 
nothing short of insulting. To place a cut-rate pricetag on 


someone’s life is disturbing. To a young mother who 
needs the money to buy formula, there is no minimum 
amount she would overlook. To a family which needs 
money to pay the rent, there is no sum too small. With 


the cutbacks in social assistance, the WCB, unemploy- 
ment insurance and other support programs, every 


-employment dollar takes on added significance. If the 


stated aim of this ubiquitous government restructuring, 
that is, to allow the poor to improve their lives through 


work, is true, then this bill should strengthen the sections 


dealing with the standards and options which would most 


affect this class. Instead, what emerges is yet another 
attempt at undercutting the very people who can least 
afford it. 


{ 


As witnessed daily in the workplace, many employers 
are not presently observing the standards and are circum- 
venting the legislation whenever possible. For this reason 
alone, any changes to the ESA should support greater 


enforcement and better standards, not the opposite. 


Although subsection 3(3) has been temporarily with- 
drawn, the inevitability of its future reappearance leaves 


it a topic for discussion. Contracting out of minimum 
standards is, stated simply, dangerous. The proposed 
system is fraught with inconsistencies, uncertainties and 
an apparent lack of regard for most workers. 

With the workplace reality now being one of endless 
hours, stress and tension for many employees, the 
minimum standards now in place are of little comfort. To 
allow an employer to trade one right for another is, again, 
discriminatory to the unionized worker. If, as was 
suggested by the labour minister at the outset of this bill, 
these tradeoffs become applicable to non-unionized 
employees, employment chaos will follow. 

To address this point for a moment, imagine an 
average retail store clerk refusing to work overtime in 
exchange for an extra week of severance pay. The 
outcome? The clerk is fired, has no recourse via the ESA 
and may not be entitled to unemployment insurance. It 
would be difficult to characterize this as an improvement. 

In its form as set out in Bill 49, this balancing act is 
decidedly lopsided. If the proposals seen thus far are 
resurrected in the fall, it will inevitably lead to an 
increase in labour conflict, confrontation and job action. 
If nothing else, the ability to bargain over basic nghts 
adds one more strain to the always delicate give and take 
of contract negotiations. Unfortunately, the impact of 
these plans will be much greater. 

In construction, at least in Canada, the weather governs 
your year. Many contractors would echo the govern- 
ment’s assertion that these changes to the ESA will 
increase workplace flexibility. They would point to their 
need for more hours in a workday or week to take 
advantage of good weather. Even now, constant enforce- 
ment is required to ensure the contractors do not work 
their employees beyond accepted limits. With the ability 
to bargain for those additional hours, an otherwise 
standard set of negotiations would take a new turn. Add 
to this the other changes to the act precluding unionized 
workers from making claims directly to the ministry and 
the entire union management dynamic is disturbed. 
Would any worker wish to work 20 hours of overtime a 
week in exchange for some improved benefit which they 
may never use? 

These provisions have been characterized as a race to 
the bottom for employers intent on taking maximum 
advantage of their workforce. The irony is this govern- 
ment seems to believe that taking maximum advantage of 
their workforce is the newest corporate euphemism for 
success. This belief is neither new nor successful. It was 
the exploitation of workers a century ago that ultimately 
led to riots, strikes and terrorism. This cannot be deemed 
success by business or government. 

From a social perspective, it can be seen in no other 
way than dangerous — dangerous because those who feel 
that society shuns them will, in turn, shun society. This 
will create significant numbers of dispossessed persons 
who will have little regard for legislation, authority and 
the sanctity of conventional business wisdom. Add to 
these numbers a sizable group of workers who feel they 
are under constant attack and you have the recipe for 
civil unrest. Pushed far enough, certain confrontations 
will undoubtedly turn violent. 
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This is not a future any should envision, yet every day 
it becomes increasingly probable. Bill 49 is designed to 
facilitate that future, whether purposely or not. It will 
have the greatest negative impact on those who are even 
now dangling by a thread. More importantly, however, it 
will affect in some unfortunate way the majority of 
Ontario workers and, by extension, their families. The 
effect of this bill does not stand in isolation from society 
but rather it interacts in countless ways, visible and 
invisible. 

Disable minimum standards and weaken workers’ 
rights and you increase the working poor and doom the 
disadvantaged. Not to be alarmist, but at some point in 
time a critical mass of working and non-working poor 
will be achieved and the inevitable violent explosion will 
occur. Riots and bombings in Canada have not accom- 
panied most major policy shifts, but in recent years 
scenes more common to our southern neighbours have 
played themselves out from coast to coast. Right here at 
this building, in this year, Canadians witnessed a scene 
which would have hitherto been thought impossible. 
These are indicators that the lack of workplace stability 
is manifesting itself in many different ways. It also 
indicates where that instability is ultimately headed: to a 
violent clash of some kind between economic classes. 

Despite the common assumption in government and 
business that this is overstating the case and preaching 
doom and gloom, any examination of the reality of the 
1990s workplace and a changing society cannot avoid 
reaching this conclusion. The irony of the present situ- 
ation is that what is needed to improve our economy and 
its competitiveness — namely increased productivity, 
consumer spending and smooth labour relations — is 
being undermined by a piece of legislation claiming to do 
the opposite. If this act is new and improved, most 
Ontario workers will live with the old and flawed. 

Mr Michael O’Brien: The focus of my presentation 
will be on the diminishing capacity of the Employment 
Standards Act to recover lost wages by workers in both 
the construction industry and every other industry within 
the working force of Ontario. 

The employee wage protection program was set up at 
the ESA to work in conjunction with the Construction 
Lien Act for the recovery of funds due to bankruptcies 
and delinquent or deadbeat employers. Present practices 
of the Employment Standards Act make it necessary to 
have a valid lien and commence an action for lien 
recovery to be in place before the EWPP will kick in: 
However, with the new legislation, the government sees 
fit to force the employee to make the choice of either 
choosing one route or the other: either having the EWPP 
pay out a claim on behalf of each worker to the amount 
of $2,000, which is not guaranteed, or to have the 
Construction Lien Act be pursued in the event that you 
can recover the full amount. The position is much better 
for the employee. 
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However, there are underlying circumstances which are 
not known at the time when you have to make this 
election of choice. Revenue Canada could step in at any 
time and make a third-party demand for the recovery of 
GST and source deductions, at which time the pool of 


holdbacks, as they will be, at the payor, would be 
depleted insurmountably. The amount for recovery would 
be left at basically nil. With present practices being what 
they are, the EWPP would have kicked in and would 
have facilitated the recovery of the funds to the 
employees. However, when you have to make this 


election or choice, as it may be, of choosing the Con- | 


struction Lien Act or the EWPP, you’re not given that 
ultimate choice should the situation arise. 
Notwithstanding the fact that this would basically 
erode the nghts of the employees to recover their funds, 
it’s also becoming or making a lengthy and expensive 


recovery process for both the employees and for the | 


unions. 


Presently the EWPP does not require, when in conjunc- | 


tion with a lien, for the union to have an order by an 
adjudicator or an arbitrator to validate their entitlement to 


wages. However, under the new system, this would be a | 


requisite or a requirement for you to file an EWPP. 


As Mr Cooper alluded to in his presentation, this 


would greatly put more pressure on the Ministry of 


Labour, more specifically the Ontario Labour Relations — 


Board. As we well know from the most recent cuts to all 
government sectors, the Ontario Labour Relations Board 
was substantially depleted in its workforce. Forcing us, as 


employees and unions, to go that route would no doubt | 


put a greater strain on this depleted part of the Ministry 
of Labour. 


The Chair: We’re at time, so if you have any brief | 


concluding comments, I’1] allow them. 


{ 
\ 


Mr O’Brien: In conclusion, I’d just maintain that Bill © 
49 is counterproductive to everything that would recover 
funds for employees. It’s counterproductive to a good — 


working society, as Mr Cooper alluded to, and basically 


it just has no part in a harmonious labour relations 


society within the province of Ontario. 
The Chair: Thank you both. We appreciate your tak- 
ing the time to make a presentation before us here today. 


GERARD VAN DEELEN 


The Chair: With that, we come to our last presenta- 
tion of the day. I’ll go back on the agenda to Gerard van 
Deelen. Good afternoon. Welcome to the committee. 
Again, we have 15 minutes for you to divide between 
presentation or questions and answers. 

Mr Gerard van Deelen: Let me start off by saying 
that my expertise in this matter is not as great maybe as 
it once was when I was more employed in the province. 
I’m actually a federal employee, but all the same a 
temporary employee, and I’d just like to address a few 
things in that area. 

When you’re fired unjustly or laid off, in my position 
as a temporary employee, you don’t necessarily get 
severance pay. If you’re laid off, you don’t get a layoff 
notice. You have no chance of becoming a full-timer 
based on calculation of hours, as occurs in the present 
system, and therefore no chance of part-time. 

I'd hate to see temporary employees or temporary 
status become more reflected in the act as it stands now. 
Basically, I’m proud of the labour act we have at the 
moment — well, not the labour act so much any more, 
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but the Employment Standards Act. I think it’s something 


- to be proud of when you compare it to the federal one 
_ which has a lot of vagueness attached to it. 


The work I do, of course, as a temp is even worse than 


_ your own definition of a temporary worker might be who 


has a contract for a certain period of time, like six 


- months, a year, whatever. I live day by day. That’s as 


long as my contract lasts. We have little rights except for 
the rights that are given to us by the union I belong to, 


, and they’re not the same rights by any measure. 


Now Id like to address some of the areas of the act 
that I think need criticizing. 

The claims area, changing it to six months instead of 
two years: I have a problem with finding out where the 
data is — perhaps it’s out there — to support that only 
10%, from fact sheets I’ve received from the government, 


' file later than two years; that it’s such an undue hardship 
- that we have to deal with this 10% out of the 90% that 


are dealt with in a shorter period. 
The problem with cutting the two years’ limitation is 


something that relates to the education of people in this 
province. There’s not a lot of education given people on 


F 
} 


{ 


their rights in the workforce. You don’t get that in 


' school. I don’t know exactly where you pick that up, but 
that’s what you do, you pick it up somewhere. So | 


would guess that the longer the limitation period, the 
better, because it takes people that long sometimes to 


_ even notice that they’re being violated. 


If the government’s bound to proceed with this — I 
haven’t seen the formalized wording, but because it’s not 
clear as to when this six months’ limitation, if that’s what 
they go with, would start, I would ask them to perhaps 
add the limitation period to start from when the employee 
first became aware of the violation. 

The other aspect of sending it to the courts instead, if 
you wanted to go past that limit, I can’t agree with that, 
because I don’t think the courts are the venue for this 


_ type of problem. The cost involved — the knowledge 


once again is even probably more obstructive or unhelp- 


ful, let’s say, than the employment standards people, 
_ which I have dealt with in the past. 


The $10,000 limit: Once again, I’ve tried to figure out 
some examples for you, although it was hard, because I 
was dealing with if someone pays someone a dollar less 
than the hourly wage, infractions of that kind, and you’re 
coming up to maybe over a year, maybe $3,000, stuff 
like that. Apparently, from your fact sheets once again, it 


involves more executives who are getting a lot higher 
_ pay. I don’t want to close the book on that. I’m sure 


there are instances where the $10,000 or more is necess- 


ary. Once again, your fact sheets say 4% of the claims 
are higher than $10,000, so I’m wondering what the big 
- deal is just to knock it off at that point just because the 
number is 4%. Is it that much to justify installation of a 
} cap? 


The other area that’s not addressed is firings or unjust 
dismissals, which is not addressed in the act. Obviously 
there you’re going to come into something more than 
$10,000. Whether or not people are going to take that to 


- the courts every time, once again, I refer back to the 
problem with education in this area. People just don’t 


know that they have that avenue, and once again, it’s a 
more costly avenue. 

The mention of private agencies taking over collection 
of fines etc: I’m not sure how that’s going to work, 
because I don’t know if we have any specialists in that 
area. You talk about putting it up to tender to specialists. 
Who are the specialists in collecting from employers for 
these fines? I’ve always thought it was the government. 
So I don’t know if I will trust anyone myself who enters 
into that business. Are they guaranteed to be impartial? 
The chance for them to be swayed by an employer, I 
think, is a lot more possible, rather than the government. 

The same goes for the nght to mediate complaints 
before investigation. I don’t think that’s a wise choice 
either, because once again you’re giving the employer a 
bit more chance to change things without a full investiga- 
tion happening. I’ve known a few employers, and by that, 
I think it extends to more than a few. It puts the intimida- 
tion into their hands, and that is not a good thing. 
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The improvements: I came to just some of those, but 
I understand now there’s going to be a bigger overhaul of 
the act in the future, so I’ll leave that and won’t address 
that today. That’s not to say I don’t hope to be here again 
in front of you. I’ve many suggestions for improvement 
in the areas of overtime, lunch breaks and the minimum 
wage. 

That completes my presentation. Thank you very 
much. 

The Chair: Thank you very much. That allows us just 
under two minutes per caucus for questioning. This time 
it will commence with the third party. 

Mr van Deelen: Actually, if I can just say one more 
thing — sorry, third party — I found one more discrep- 
ancy on your fact sheet where it talks about not setting a 
minimum claim at this time. But in one of the last 
paragraphs it says employees will be able to go to court 
to settle claims above the maximum or below the mini- 
mum limits on claims. So in one paragraph you’ve said 
there is not a minimum at this time, but then the other 
one refers to a minimum. I just bring that to your atten- 
tion. Sorry. 

Mr Christopherson: Thank you for your presentation. 
Just on your last point, let’s not kid anybody: You don’t 
put in enabling legislation that allows you to regulate 
something unless you have some plan to regulate it. So 
the fact that they’re not going to do it right away, you're 
right to point out, is not the issue. The fact is, they’re 
planning to. 

Our concern, of course, is that over the years, when 
there’s some political public attention on when they first 
do it, they may do less than where it would ultimately be 
after a few years, and it slowly starts to creep up so that 
we’re up into the hundreds and hundreds of dollars, 
which of course is, in some ways, just legitimizing theft, 
because there are workers who, as you’ve rightly pointed 
out, don’t use the court system or couldn’t afford to, or 
the amount of money they’ve been ripped off for is less 
than the cost of going to court. I understand it’s about 
$65 or $70 just to initiate a claim. So if you’ve been 
ripped off for $50, which happens to be half the amount 
of money you’re getting in a week’s pay, because it’s 
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part-time work, you’re out of luck; you’re beat. So that’s 
a real concern for us. 

I want you to know that as we’ve travelled around the 
province, the government members on this committee 
have consistently refused to admit all the points that you 
raise today about things that are takeaways in terms of 
rights. The vast majority of people who have made 
presentations have been taking that position — the 
overwhelming majority. Still, this government will not 
admit to you right now, no matter how hard you push, 
that you’re going to lose rights and that other workers are 
going to lose rights. You might want to take whatever 
time you have with them to see if you can push them to 
admit that this is not an act to improve anything; this is 
taking away and gutting rights that I think you’re correct 
to be proud of. 

I wanted to ask you one question, and that was the six 
months and two years. In your experience, do you think 
there are people who will lose money because they’re 
afraid to make a claim while they’re still working for a 
bad boss, because they’re worried they’Il get fired if they 
make a complaint to enforce their rights? 

Mr van Deelen: Yes, clearly. I also think the amount 
of time from when they actually find out that they got 
screwed, to put it bluntly — there’s no guideline that I 
can see there. They could go on for a year at this job 
without knowing that they’ve been getting the shaft, and 
then it’s going to be too late. 

Mr Christopherson: Watch for the dodge. They’re not 
going to deal with that stuff, so get ready for it. 

Mr O'Toole: Thank you very much, Gerard. I appreci- 
ate your presentation. You seem very sincere and I think 
we all are as well. 

At the end you alluded to the improvements you could 
make in overtime and lunch breaks etc. It’s important to 
recognize that the world changes through technology, 
through government, whatever. Do you think the act is 
really in need of change? It’s some 20 years old. You 
suggested there could be changes. 

Mr van Deelen: In those areas, yes, and hopefully 
you'll invite me back. 

Mr O’Toole: Flexibility sort of thing? 

Mr van Deelen: No, I wouldn’t say flexibility, I 
would say change. To give you one example, let’s look 
at something like lunch breaks. Right now it stands at 
five hours. I used to be in a position under these regula- 
tions where a lot of the time we only worked six and half 


hours in a day, so we would be pushed not to have lunch’ 


at all, to get finished the work faster and go without 
lunch. So I would suggest moving it to four hours. The 
normal shift, unless that gets changed, has been an eight- 
hour shift. Let’s move it right to the middle. For people 
who only work six hours, at least they’re more likely to 
get their lunch if it’s closer. 

Mr O’Toole: Most government jobs today, though, 
aren’t 40 hours either. 


Mr van Deelen: Most what jobs? 

Mr O’Toole: Most government jobs aren’t 40 hours; 
they’re 32 or some combination thereof, 32 to 35, 36. 

Mr Baird: Eighty-five. 

Mr O’Toole: All I’m saying is you have to modernize 
it. You’ve recognized that there should be workplace 
discussion. There’s a very important section in part 2 of 
these employment standards debates or discussions. 
That’s what we really want to hear: what will work. We 


don’t want, at the end of our term, to have something that — 


doesn’t work. You’d think a little more highly if — 


Mr van Deelen: Of course, I wasn’t addressing — 


government jobs. I think you’re talking about government | 


jobs, you’re saying? 


Mr O’Toole: I thought you said you worked for the 


federal government. 
Mr van Deelen: Yes. Okay. 


The Chair: Moving to the official opposition, it would — 


be Mr Hoy. 


Mr Hoy: Thank you very much for your presentation. | 


You mentioned the $10,000 maximum cap and that the 


fact sheet from the government suggested that executives _ 
or people with high incomes generally are claiming in | 


those amounts, but we’ve had significant numbers of 
presentations that suggest otherwise. To reach those 


dollar amounts, perhaps the people were given NSF | 


cheques. They waited for a while in hopes that the 
employer would eventually have good cheques, and that’s 
how they exceeded those amounts. They were asked to 
give the employer some time to come up with the money 
and it just simply didn’t happen. So when you were 
looking at a dollar less than the minimum wage and 
trying to work out figures, there are examples, and I 
wanted you to know that there are significant numbers of 
examples where low-income earners exceed $10,000. 


I was in a store one time, and on the back of the door | 


there were suggested questions to ask people who were 
making purchases for the employees to memorize, to 
learn and to refer to in order to increase the sales of the 
store. It also had instructions on how to clean the lunch- 
room and how to pay to buy your pop or sandwiches or 
whatever. There were all manner of suggestions in that 
lunchroom area. You were wondering about awareness 


and how people know their rights. Do you think it would | 


be helpful to have employment rights published in the 
workplace prominently somewhere in the building? 

Mr van Deelen: Yes, a good suggestion. I should have 
thought of that. Yes, much like the WCB health and 
safety guidelines. I think that’s a good idea. 

Mr Hoy: I appreciated your presentation. 

The Chair: Thank you for making your presentation 
before us here this afternoon. We appreciate it. 

Mr van Deelen: Thank you. 

The Chair: With that, the committee stands recessed 
till 9 o’clock tomorrow morning in this room. 

The committee adjourned at 1718. 
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